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§  601.  Necessity  for  interpretation  of  contracts. 

The  only  question  of  interpretation  with  which  this  treatise 
is  concerned  relates  to  contracts.  Interpretation  of  wills  or 
of  statutes  may  involve  different  principles.^ 
VThe  interpretation  of  a  contract  is  the  process  of  determining 
from  the  expressions  of  the  parties  what  external  acts  must 
happen  or  be  perf onned  m  order  to  conform  to  what  the  law 
considers  their  will  J  Generally,  the  question  of  interpretation 
does  not  arise  broadly  but  concerns  only  a  particular  act  or 
forbearance  of  one  or  both  of  the  parties  which  has  been  made 


^  So  the  question  of  the  meaning  of 
an  entty  made  in  the  usual  course  of 
business  which  a  witness  seeks  to  use 
may  involve  a  dififerent  principle,  since 
it  is  wholly  a  unilateral  act.  In  Nor- 
man Peters'  Supply  Co.  v.  F<»d)  77 
Conn.  461,  50  Ati.  499.  the  words  "on 
contract"  appeared  in  a  book  of  orig- 
inal entries  offered  by  the  plaintiff 
in  support  of  its  daim.  Hie  court 
allowed  testimony  that  these  words 
had  "a  weQ  defined  meaning  in  the 


plaintiff's  business"  and  always  de- 
noted "a  conditional  lease  or  sale." 
It  was  as  proper,  the  court  said,  "as  if 
a  private  C4>her  had  been  used,  it 
would  have  been  to  explain  that."  It 
will  be  observed  that  the  witness  could 
have  given  oral  testmiony  that  a  con- 
ditional lease  or  sale  was  involved;  and 
if  he  was  accustomed  to  make  a  cross 
or  write  the  words  "on  contract "  when- 
ever he  made  such  a  sale,  he  could  pre- 
sumably show  that  also. 


§602  GENERAL  RULES  1159 

the  subject  of  litigation  or  dispute.   Acts  as  well  as  words  may 
be  used  in  the  formation  of  contracts,  and  acts  as  well  as  words 
must  be  interpreted.   A  wave  of  the  hand,  as  well  as  a  sentence 
may  be  ambiguous.    Only  on  the  supposition  that  every  act 
€fc  word  in  the  formation  of  a  contract  can  have  but  one  pos- 
sible sense  can  interpretation  lose  its  importance.    Even  oa 
this  supposition  interpretation  still  is  a  logical  necessity,  but 
would  be   involved  in   learning   the  language.     Blackacre,  • 
whether  the  word  is  spoken  or  written,  is  not  the  same  thmg  as 
a  certain  piece  of  ground  which  goes  by  that  name,  even  though  ' 
no  other  land  is  so  called;  and  the  law  must  decide  in  any  lit- 
igation on  a  contract  referring  by  name  to  Blackacre  that  the 
word  is  applicable  to  some  particular  piece  of  land.^ 
V^terpretation  does  not  include  the  discovery  of  all  the  , 
effects  which  the  words  or  symbols  used  by  the  parties  may  have 
upon  the  external  world.    The  law  may  attach  consequences  ^ 
to  these  words  or  symbols  for  other  reasons  than  because 
the  parties  appear  to  wish  those  consequencesTl  A  mortgage 
may  provide  in  terms  that  the  mortgaged  ^nnperty  shall  be 
forfeited  if  the  debt  is  not  paid  on  the  law  day.   This  provision 
will  not  be  enforced.    The  mortgagor  will  be  allowed  a  right 
of  red^nption,^  but  it  is  a  vicious  terminology  which  would 
clasBify  this  l^al  effect  of  the  mortgage  upon  the  mortgaged 
prop^iy  as  within  the  scope  of  interpretation  or  construction.    ' 

§602.  Coastmction  and  interpretation. 

A  distinction  has  been  taken  between  the  interpretation  of 
ocmtracts  and  their  construction.'  Interpretation  is  thus 
defined:  ''Interpretation  is  the  art  of  finding  out  the  true 
sense  of  any  form  of  words;  that  is,  the  sense  which  their  author 
intended  to  convey,  and  of  enabling  others  to  derive  from  them 

*"We  are  turniiig  signs  and  gym-  Parker,  115  Mass.  413,  15  Am.  Rep. 

bob  into   their   equivalent   realities.  110,  4  Wigmore  on  Evidence,  §  2454."   * 

Hiis  must  always  be  done  to  some  ex-  Cardoso,  J.,  in  Marks  t;.  Cowdin,  226 

tent,  no  matter  how  many  are  the  N.  Y.  138, 123  N.  E.  139, 141. 
identifying  tokens.    '  In  every  case,  the  ^  Seton  v,  Slade,  7  Ves.  264, 273. 

wQidB  used  must  be  translated  into  *  Lieber,  Hermeneutios  (Hammond's  . 

Uungi  and  facts  l^  parol  evidence.'  ed.),  11,  44.    See  also  2  Elliott,  Con-  : 

Hobnes,  J.,  in  Doherty  o.  Hill,  144  tracts,  i  1506. 
Mass.  46S,  11  N.  E.  583;  Mead  v. 
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actual  intent  unless  expressed  in  some  way  in  the  writing  is  in- 
effective, except  when  it  can  be  made  the  basis  for  reformation 
of  the  writing.'^  It  is  true  that  it  is  commonly  said  that  the 
coiu*t  in  the  interpretation  of  contracts  is  endeavoring  to  find  the 
intention  of  the  parties.  The  natural  meanii^  of  this  language 
is  that  the  court  is  endeavoring  to  find  as  a  controlling  factor 
what;  as  has  just  been  seen,  may  be  wholly  ineffectual.  In 
contracts  of  which  no  memorial  is  made  and  no  writing  re- 
quired by  law,  it  is  doubtless  true  that  where  parties  have  made 
a  bargain  which  both  of  them  understand  in  a  certain  sense, 
their  intent  (which  at  least  has  been  made  plain  to  one  another) 

'^Eyre,  C.  B.,  in  Gibson  v,  Minet,      automatic    feed    attachmeots    which 

were  not  within  the  terms  of  the  patent 
and  were  not  protected  by  it."  In 
Canterberry  v.  Miller,  76  Ul.  355, 
357,  the  court  said:  "These  papers, 
ofiPered  in  evidence  as  a  contract,  do 
not  appear  to  be  an  agreement  be- 
tween two  or  more  parties.  The  one 
signed  by  appellant,  Canterberry, 
reads  that  he  has  bought  of  himself 
100  head  of  hogs,  for  which  he  agrees 
to  pay  himself  $4.50  per  hundred.  The 
one  executed  by  Appellee,  MlUer, 
reads  that  he  has  sold  to  himself  100 
head  of  hogs,  for  which  he  agrees  to 
pay  $4.50  per  himdred. 

"  The  language  used  in  these  instru* 
ments  is  clear  and  pointed,  no  ambi- 
guity exists,  and  it  is  clearly  expressed 
as  words  can  do  it,  that  appellant  buys 
of  himself,  and  that  appellee  sells  to 
himself  a  certain  number  of  hogs,  and 
we  are  aware  of  no  rule  of  construction 
by  which  we  can  hold  this  to  be  a  con- 
tract wherein  appellant  sells  and  ap- 
pellee buys  a  certain  quantity  of  hog^. 

"  It  is  no  part  of  the  duty  of  courts 
to  make  contracts  for  parties,  and  we 
are  aware  of  no  manner  in  which  these 
instruments  can  be  held  to  be  a  con- 
tract between  appellant  and  appellee, 
unless  the  court  should  make  a  radical 
alteration  in  the  terms  of  the  two  in- 
struments." See  also  Benjanoin  v. 
McConnell,  4  Gihn.  536,  46  Am.  Dec 
474. 


1  H.  Bl.  569,  615:  "All  latitude  o| 
construction  must  submit  to  this  re- 
striction— namely,  that  the  words  may 
bear  the  sense  which  by  construction 
is  put  upon  them."  So  the  court  said  in 
Vinton  Petroleum  Co.  v.  Sun  Co.,  230 
Fed.  105,  107,  144  C.  C.  A.  403,  "To 
adopt  the  construction  contended  for 
on  behalf  of  the  appellant  would  re- 
quire giving  to  the  agreement  a  mean- 
ing not  expressed  by  the  language  used. 
This  is  not  permissible."  See  also 
expressiones  in  Bank  of  New  Zealand 
V.  Simpson,  [1900]  A.  C.  182,  189; 
Bijur  Motor  Lightiag  Co.  v.  Eclipse 
Mach.  Co.,  243  Fed.  600,  156  C.  C.  A. 
208;  Miller  v.  New  York  L.  Ins.  Co.,  179 
Ky.  246,  200  S.  W.  482;  Old  Colony 
St.  Ry.  Co.  V,  Brockton,  etc.,  St.  Ry. 
Co.,  218  Mass.  84,  105  N.  E.  866;  Wo- 
bum  Nat.  Bank  p.  Woods,  77  N.  H.  172, 
89  Atl.  491;  Griffith  v.  Adair,  74  W. 
Va.  646,  82  S.  E.  749.  In  Strong  i;. 
Carver,  197  Mass.  53,  83  N.  E.  328, 
14  L.  R.  A.  (N.  S.)  274,  the  court  said: 
"  In  an  action  to  recover  royalties  under 
a  contract  in  writing  granting  the  de- 
fendant a  license  to  manufacture  and 
sell  'automatic  feed  attachments'  un- 
der a  certain  patent,  which  by  the  plain 
meaning  of  its  words  covers  only  the 
manufacture  and  sale  of  attachments 
for  which  the  patent  was  granted,  it 
cannot  be  shown  by  oral  evidence  that 
the  contract  was  intended  to  include 
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must  be  sou^t,  however  inadequatdy  it  may  have  been  ex- 
pressed. Byt  in  contracts  of  the  other  class,  this  is  not  true, 
and  thou^  courts  say  they  are  seeking  the  intention  of  the 
partieSi  the  assertion  is  even  more  emphatic  that  this  intention 
can  be  found  only  in  the  expressions  of  the  parties  in  the  writing. 
In  effect,  therefore,  it  is  not  the  real  intent  but  the  intent 
expressed  or  apparent  in  the  writmg  which  is  sought.'^ 


»In  Mallaa  v.  May,  13  M.  A  W. 
511,  517,  518,  PoUodc,  C.  B.,  said: 
"We  mint  ^^ly  the  ordiiiaiy  rules  of 
omstitictkm  to  Una  iofltrumeiit;  and 
tboai^  by  flo  doing,  we  may,  in  some 
TOfainceB,  probably  in  this,  defeat  the 
real  intention  of  the  parties,  such  a 
eomse  taids  to  establish  a  greater 
degree  of  certainty  in  the  administra- 
tion of  the  law.  One  of  these  rules  is, 
tlat  words  are  to  be  construed  ao- 
eoidhig  to  their  strict  and  primary 
aeeqitation,  unless  from  the  oontezt 
of  the  instrument,  and  the  intention  of 
tie  parties  to  be  collected  from  it, 
thqr  appear  to  be  used  in  a  different 
aense,  or  unless,  in  their  strict  sense, 
ikej  are  incapable  of  being  carried 
into  effect;  and  subject  always  to  the 
obeerfation,  that  the  meaning  of  a 
psrtftnlar  word  may  be  shewn,  by 
paiot  evklenoe,  to  be  different  in  some 
particular  i^aoe,  trade,  or  business, 
tram  ifB  ptoper  and  ordinary  acoepta- 
tign. 

"  Nor  is  there  any  difficulty  in  carry- 
ing this  instrument  into  effect,  by 
oadetBtanding  the  word  'London'  in 
itB  rtr»t  sense;  and  there  is  no  parol 
evidawe  of  any  understanding  of  the 
w»d  in  a  different  sense,  in  the  trade 
or  faoBineaB  to  which  this  contract 
rdatea.  The  statement  in  the  case, 
tlat  London  has  a  popular  or  colloquial 
■oae,  ID  which  Great  Russell  street 
woald  be  understood  to  be  within  its 
linitB,  iB  by  no  means  sufficient  for  the 
porpoae  of  causing  us  to  put  a  different 
eongtiuction   on   that   word   in   this 


Li  Gomptograph  Go.  v.  Burroughs 
Adding  Machine  Go.,  179  Iowa,  83, 
159  N.  W.  465,  473,  the  court  said: 
"Section  4617  of  the  Gode  provides 
that  when  the  terms  of  an  agreement 
have  been  intended  in  a  different  sense 
by  the  parties  to  it,  that  sense  is  to 
prevail  against  either  party  in  which 
he  had  reason  to  suppose  the  other 
party  understood  it,  but  it  has  been 
held  under  this  that  the  statute  cannot 
be  invoked  to  show  that  a  written 
contract  was  according  to  the  under- 
standing and  intent  of,  the  parties  to 
be  perfcnmed  in  a  way  different  from 
that  expressed  in  the  contract  itself. 
Walker  v.  Manning,  6  Iowa,  519.'' 

In  Letts-Parker  Grocer  Go.  v.  Mar- 
shall, 232  Mass.  504, 122  N.  E.  647,  the 
court  said  of  a  contract:  "Even  if  the 
parties  may  have  misapprehended  its 
terms,  or  it  may  be  obscure,  or  difficult 
of  satisfactory  construction,  these  are 
no  reasons  for  setting  the  contract 
aside.  It  can  be  enforced  unless  it  is 
wholly  unintelligible.  .  .  .  'When  a 
party  enters  into  a  written  contract,  in 
the  absence  of  fraud  or  imposition  he  is 
conclusively  presumed  to  understand 
the  terms  and  legal  effect  of  it  and  to 
assent  to  them.  Rice  o.  Dwight  Mfg. 
Go.,  2  Gush.  80.'" 

In  Zimmermann  v.  Loft,  125  N.  Y. 
App.  Div.  725,  729,  the  cpVnrt  Said: 
''If  the  contract  as  signed  doite  not 
clearly  express  the  agreemeilt  bf  the 
parties,  that  may  be  a  reason  why  it 
should  be  reformed,  but  until  reformed 
it  is  the  duty  of  the  court  to  enforce  it 
according  to  its  terms." 

In  Reagan  p.  Bruff,  49  Tex.  Qv. 
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§  611.  An  exclusively  mutual  standard  is  not  applicable. 

Few  decisions  can  be  found  which  countenance  the  view  that 
where  a  contract  is  incorporated  in  a  writing  which  naturally 
bears  a  reasonable  meanii^,  if  a  local  standard  is  applied,  a 
different  meaning  can  be  given  to  it  by  the  court  because,  by 
private  convention,  or  otherwise,  the  parties  imderstood  the 
contract  to  mean  something  different  from  the  natural  meaning 
of  their  written  words  at  the  place  where  the  writing  was  made 
between  parties  of  the  sort  who  entered  into  it.   Moreover,  the 


Appeals,  226, 229,  the  court  said: "  The 
Court  will  not  always  oonstnie  a  con- 
tract to  mean  that  which  the  parties  to 
it  meant;  but  will  give  it  the  construc- 
tion which  will  bring  it  as  near  to  the 
actual  meaning  of  the  parties  as  the 
words  they  saw  fit  to  employ,  when 
properly  construed,  and  the  rules  of 
law,  will  permit. 

If  words  employed  were  those  intended 
to  be  used,  but  their  actual  meaning 
was  totally  different  from  that  which 
the  parties  supposed  and  intended  them 
to  bear,  stiU  their  actual  meaning  is 
generally  held  to  be  their  legal  mean- 
ing." See  also  Parkhurst  v.  Smith, 
Willes,  332;  Shove  v.  Wilson,  9  C.  & 
F.  356,  365;  McConnel  v.  Murphy,  L. 
R.  5  P.  C.  203,  219;  Wikle  v.  Johnson 
Laboratories,  132  Ala.  268,  31  So.  715; 
Silva  V,  Silva,  32  Cal.  App.  115,  162 
Pac.  142;  Shuler  v.  Allam,  45  Colo. 
372,  101  Pac.  360;  West  Haven  Water 
Co.  9.  Redfield,  68  Conn.  39,  18  Atl. 
978;  Adams  v.  Turner,  73  Conn.  38,  46 
Atl.  247;  Millikin  v.  Starr,  79  lU.  App. 
443,  aff'd  180  lU.  458,  54  N.  £.  328; 
Schneider  v.  Turner,  130  HI.  28,  22 
N.  E.  497,  6  L.  R.  A.  164  n.;  Bearss  p. 
Ford,  108  HI.  16;  Brenzel  v.  Kirschner, 
128  m.  App.  136;  Bobb  v.  Bancroft, 
13  Eans.  123;  Illinois  Central  R.  Co. 
V,  Vaughn,  33  Ky.  L.  Rep.  906,  111 
S.  W.  707;  Pratt  v.  McCoy,  128  La. 
570,  615,  54  So.  1012;  Maryland  Coal 
Co.  9.  Cumberland,  etc.,  R.  Co.,  41 


Md.  343,  352;  Smith  v.  Abington  Sav. 
Bank,  171  Mass.  178,  50  N.  £.  545; 
Chase  v.  Ainsworth,   136  Mich.  119, 
97  N.  W.  404;  Cottrell  v.  Michigan 
United  Traction  Co.,  184  Mich.  221, 
150  N.  W.  867;  Merriam  t;.  Pine  City 
Lumber  Co.,  23  Minn.  314;  Ellis  v. 
Harrison,  104  Mo.  270,  279,  16  S.  W. 
198;    Laclede    Construction    Co.    v. 
Moss  Tie  Co.,  186  Mo.  25,  62,  84  S.  W. 
76;    Curtin-Clark    Hardware    Co.    v. 
Churchill,  126  Mo.  App.  462, 104  S.  W. 
476;  Webb  v,  Missouri  State  Life  Ins. 
Co.,  134  Mo.  App.  576,  116  S.  W.  481; 
Dent  V,  North  American  S.  S.  Co.,  49 
N.  Y.  390;  Dwight  v.  Germania  Life 
Ins.  Co.,  103  N.  Y.  341,  8  N.  E.  654, 
57    Am.    Rep.    729;    Zinunerman    v. 
Loft,  125  N.  Y.  App.  Div.  725,   110 
N.  Y.  S.  499;  Royal  v,  Southerland,  168 
N.  C.  405,  84  S.  E.  708;  Hyland  v. 
Oregon  Paving  Co.,  74  Or.  1,  144  Pac. 
1160,   L.  R.  A.   1915  C.  823;    City 
Messenger  Co.  v.  Postal  Telegraph  Co., 
74  Or.  433,   146  Pac.  657;  Heirs  of 
Watrous  ».  McKie,  64  Tex.  65;  Collier 
V.  Robinson  (Tex.  Civ.  App.),  129  S. 
W.  389;  Crawford  v.  El  Paso   Land 
Imp.  Co.  (Tex.  Civ.  App.),  201  S.  W. 
233;  Clark  v,  Lillie,  39  Vt.  495;  Cranes 
Nest  Coal,  etc.,  Co.  v.  Virginia  Iron, 
etc.,  Co.,  105  Va.  785,  64  S.  E.  884; 
Book  V,  Thomas,  61  Wash.  607,  610, 
112  Pac.  917;  Smith  v.  Merrill,    134 
Wis.  227,  233,  114  N.  W.  508;  Zohrlaut 
V.  Mengelberg,  144  Wis.  664, 124  N.  W. 
247,  and  supra,  §  607. 
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many  expreeAooB  in  the  cases  which  ass^  that  the  normal 
meaning  will  be  given  to  language  ^'  and  which  assert  that  if 
IxDgiu^  is  clear  and  unambiguous,  there  is  no  room  for  con- 
struction,'^ though  they  may  go  too  far  for  accuracy,  at  least 
indicate  that  the  law  is  not  likely  to  adopt  the  private  meaning 
of  the  i>artie8  as  the^ltimate  test  for  the  construction  of  their 
written  contracts.  /Certainly  where  the  law  requires  a  contract 
to  be  in  writii^,  the  requirement  must  be  regarded  as  demand- 
ing a  standard  which,  so  far  as  the  ambiguity  of  language  per-  \ 
mits  wiU  furnish  to  the  comrt  evidence  of  the  transaction  in  a  | 
fonn  not  wholly  dependent  for  its  meaning  on  the  ideas  of  the  ! 
parties  to  it.  A  code  which  is  known  only  to  the  two  parties  j 
nang  it,  and  is  not  itself  in  writing,  is  a  language  which  does  i 
not  fulfil  such  a  purpose/I  If  a  memorandum  made  by  a  buyer  j 
and  seller  who  orally  agree  to  sell,  states  in  conformity  with  a 
private  convention  between  them  adopted  for  secrecy,  that 
they  agree  to  buy,  such  a  written  memorandum  is  of  little  use 
in  preventing  fraud  or  perjury,'*  and  it  cannot  be  admitted 
tiiat  such  a  memorandum  would  satisfy  the  requirements  of 
the  Statute  of  Frauds,  if  regarded  as  a  mere  memorandimx  and 
not  as  an  agreed  memorial  of  the  bargain.  If  the  parties  have 
assented  to  the  writing  as  a  memorial  of  their  bargain,  the 
statute  would  indeed  be  satisfied,  and  an  enforceable  contract 
would  arise,  though  its  terms  would  be  what  the  words  of  the 
parties  naturally  meant,  not  what  they  by  special  oral  agree- 
ment had  determined  that  they  should.  In  any  case  where  the 
parties  have  assented  to  a  written  record  of  their  bargain, 
whether  the  law  requires  a  writing  or  not,  the  purpose  of  the 
so-called  parol  evidence  rule,  or  one  of  its  purposes,  precludes 
the  parties  not  only  from  appljdng  a  standard  which  is  based 
on  their  individual  mental  imderstanding  but  also  one  based 
on  their  individual  oral  agreement.  /As  Judge  Holmes  says:  ^® 
"You  cannot  prove  a  mere  private  convention  between  the  two 
parties  to  ^ve  language  a  different  meaning  from  its  common 
one.  It  would  open  too  great  risks,  if  evidence  were  admissible 
to  show  that  when  they  said  five  hundred  feet  they  agreed  it 

"See  nipra,  §  606.  ">  Goode  t;.  Riley,  153  Mass.  585,  28 

*<  See  supra,  §  609.  N.  E.  228. 

>*  See  4  Wigmore,  Evidence,  p.  3481. 
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should  mean  one  hundred  hxches,  or  that  Bunker  Hill  Monu- 
ment should  signify  the  Old  South  Church.^ 

It  should  be  added  that  though  a  priv^  convention  is  not 
competent  to  chai^  the  meaning  of  five  hundred  feet  to  one 
hundred  inches,  or  the  meaning  of  Bunker  Hill  Monument  to 
the  Old  South  Church,  the  local  or  technical  usage,  if  different 
from  ordinary  or  normal  usage,  may  be  competent  to  produce 
this  result.  The  view  expressed  by  Judge  Holmes  is  undoubt- 
edly that  generally  held.*^  And  for  the  same  reason  that  words 


>7  In  Wikle  t;.  Johnson  Labaratoriea, 
132  Ala.  268,  31  So.  715,  717,  the  court 
said:  "The  Court  properly  excluded 
the  proposed  evidence  oi  the  defendant 
as  to  what  was  the  agreement  or  under- 
standing between  him  and  plaintiff 
with  reference  to  the  meaning  of  the 
wordSy  'to  be  advertised  until  sold/ 
contained  in  the  written  contract  of 
sale — the  order  executed  by  defendant. 
The  writing  itself,  construed  with 
reference  to  the  nature  of  the  transac- 
tion and  in  the  light  of  surrounding 
GLrcumstances,  is  the  sole  evidence  of 
the  agreement,  and  parties  cannot  be 
allowed  to  alter  or  vary  its  terms  by 
evidence  of  a  contemporaneous  parol 
agreement  or  understanding  as  to  the 
meaning  of  its  language." 

In  Adams  v.  Turner,  73  Conn.  38, 45, 
46  AU.  247,  offer  having  been  made  to 
prove  conversations  and  acts  of  the 
parties  to  show  that  they  attached  a 
peculiar  meaning  to  the  words  "new 
and  useful  improvonents"  the  court 
said:  "It  thus  appears  that  the  words 
'new  and  useful  improvements'  in  this 
contract,  when  read  in  connection  with 
the  rebt  of  it,  and  without  the  aid  of 
extrinsic  evidence,  mean  actually  exist- 
ing improvements,  and  that  their 
meaning  in  this  respect  is  neither 
ambiguous  nor  uncertain.  Under  such 
circumstances  the  evidence  extrinsic 
to  the  writing,  offered  to  show  that  the 
parties  attached  a  different  meaning 
to  the  words  in  question  than  the  one 


expressed  in  the  writing,  was  properly 
excluded." 

The  same  court  in  Falletti  o.  Car- 
rano,  02  Ck>nn.  636,  103  Atl.  753,  754, 
said:  "Where  an  agreement  in  writing 
18  expressed  in  technical  or  incomplete 
terms,  parol  evidence  is  admissible  to 
explain  that  which  taken  alone  would 
be  unintelligible,  when  such  explana- 
tion is  not  inconsistent  with  the 
written  terms  of  the  instnmient. 
Thus,  if  the  language  of  the  instrument 
is  applicable  to  several  persons,  to 
several  parcels  of  land,  to  several 
species  of  goods,  to  several  monuments 
or  boundaries,  to  several  writings,  or 
the  terms  be  vague  and  general,  or 
have  diverse  meanings,  as  'household 
furniture,'  'stock,'  'freight,'  'factory 
prices,'  and  the  like,  in  all  these  and 
the  like  cases  parol  evidence  is  ad- 
missible of  any  extrinsic  drcumstanoes 
tending  to  show  what  person  or  peiv- 
sons,  or  what  things,  were  intended  by 
the  party,  or  to  ascertain  the  meaning 
in  any  other  respect." 

In  the  contract  in  suit  in  Cooper  v. 
Cleghom,  50  Wis.  1  3,  123,  6  N.  W. 
491,  ''plaintiffs  agreed  to  furnish  'four 
runs  best  qiiality  of  four-foot  old 
stock  French  burr  millstones,  faced  and 
fwrrowed,*  Such  stones  were  actually 
fumifrhed,  but  the  defendants  sought 
to  show  by  parol  that,  from  conversar- 
tion  with  one  of  the  plaintiffs  prior 
to  the  execution  of  the  contract,  they 
were  led  to  suppose  that  stones  which 
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cannot  be  ffveai  a  meaning  peculiar  to  the  parties,  a  sign  which 
tiie  parties  agree  upon  as  meaning  something  but  which  is 
meaningless  to  others,  will  not  be  treated  as  a  written  agreement 
"An  ^indecipherable  scrawl'  does  not  constitute  a  contract. 
When  the  parties  undertake  to  put  their  agreement  in  writing 
and  express  its  crucial  terms  by  characters  or  symbols  so 
illegible  that  the  tribunal  established  to  try  the  facts  cannot 
detennine  the  signification  of  that  which  is  on  the  paper,  then 
no  contract  in  writing  has  been  made."  ^ 


vcre  *  faced  and  funowed'  would  be 
in  &  conditioii  for  immediate  use — that 
is  to  aajy  would  be  dreaaed;  whereas  it 
WIS  neoeasaiy  to  expend  $500  in 
Toidering  than  fit  to  use.  It  clearly 
^)pe8red  that  the  words  'faced  and 
furrowed,'  among  millers,  did  not 
imply  that  the  stones  would  be  dressed 
and  in  a  condition  to  use.  It  is  evident 
tiiat  the  defendants  sought  to  add  to 
ud  Tary  the  written  contract  by 
showing  previous  negotiations  and 
imdgstanding  of  the  parties  as  to  the 
meaning  of  the  words  'faced  and  fur- 
rowed.' This  evidence  was  inadmissi- 
Ue." 

^wnn's  Legal  Maxims  (8th  Eng. 
ei),  460,  sums  up  the  matter  thus: 
"In  some  caaes  indeed  it  is  possible 
tliat  any  construction  which  the  court 
may  adopt  may  be  contrary  to  the  real 
meaning  of  the  parties;  and,  if  parties 
make  use  of  suob  uncertain  terms  in 
^Kir  contracts,  t£te  safest  way  is  to 
gp  by  the  grammatical  construction." 
C/.,  however,  Buckbee  tr.  Hoheoadel, 
Jr.,  Co.,  224  Fed.  14,  26, 139  C.  C.  A. 
478,  where  the  subject-matter  of  two 
eoatracts  was  named  "Chicago  Pickle" 
in  one  and  "Improved  Chicago  Pick- 
fing^'  in  the  other.  The  court  said: 
""The  plaintiff  for  support  of  its  conten- 
tioD  that  both  were  used  atike  to 
dffljgnate  'Westerfidd  Chicago  Pio- 
Ue'— an  old  and  well-known  variety 
'egpedally  desirable  for  pickling  pur- 
poses'—  introduced  (as  heretofore) 
varnos  aeedmen   who  testified  that 


the  names  were  so  used  and  known  in 
the  trade.  This  testimony  was  con- 
troverted, but,  irrespective  of  such 
disagreement,  we  understand  the  al- 
leged usage  to  constitute  circumstan- 
tial evidence  only  of  the  meaning  of  the 
uncertain  terms  employed  in  the 
writing;  that,  although  imiform  usage 
may  have  strong  probative  force  in 
the  issue  of  fact  thus  raised,  other  cir- 
cumstances attending  the  making  are 
equally  admissible  to  ascertain  the  mu- 
tual intention  of  the  parties  "  therein." 
The  defendant  offered  proof  that  the 
variety  tendered  for  purchase  by  him 
was  'Haskell'  seed  described  with 
certainty;  that  he  then  •  quoted  the 
'Westeifield'  variety  at  85  cents  per 
pound,  and  the  'Haskell'  at  70  cents 
per  pound,  as  optional  for  purchase; 
that  the  plaintiff  selected  the  'Has- 
kell' tender  accordingly  for  jpurchase; 
that  they  then  adopted,  as  designation 
for  the  seed  so  purchased,  the  arbitrary 
name  'Improved  Chicago  Pickling,' 
as  theretc^ore  applied  by. the  defend- 
ant; that  'the  witness  knew  (tf  no 
other  strain  or  variety  or  kind  of  cu- 
cumber seed  that  was  being  sold  under' 
such  name;  and  that  the  name  was  so 
'inserted  in  the  contract  by  Mr. 
Hohenadel.'  We  are  of  opinion  that 
the  testimony  thus  offered  was  ad- 
missible for  submiasion  upon  the  above- 
defined  issue,  and  that  error  is  well 
assigned  for  its  rejection." 

'^Aradalou  v.  New  York  dbc.  R., 
225  Mass.  235,  114  N.  E.  297,  299. 
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§  612.  Codes  and 

It  may  be  suggested  that  if  the  code  language  used  by  the 
parties  has  no  meaning  either  normally  or  locally  a  different 
result  should  be  reached  from  that  appropriate  in  a  case  where 
the  words  used  apparently  had  a  clear  significance  which  the 
code  of  the  parties  contradicted.  But  even  in  such  a  case  it 
seems  true  at  least  that  the  Statute  of  Frauds  would  not  be 
satisfied.'*  If  the  contract  was  in  writing,  but  not  required 
to  be  by  the  Statute  of  Frauds,  whether  the  parol  evidence 
rule  would  invalidate  it  is  more  open  to  question.**^ 

Frequently  in  written  contracts  abbreviations  are  used  which 
are  only  intelligible  to  those  engaged  in  a  particular  business. 
Parol  evidence  is  admissible  to  show  the  special  meaning  that 
such  abbreviations  had,  under  the  circumstances,  surrounding 
the  making  of  the  contract.^^  This  is  true  though  the  contract 
is  within  the  Statute  of  Frauds.  ^^  Even  if  an  abbreviation  was 
in  fact  not  understood  by  one  party,  yet  if  the  abbreviation 
was  in  such  common  use  under  similar  circumstances  that 
either  party  was  justified  in  assmning  knowledge  by  the  other, 
it  would  seem  that  the  local  meaning  of  the  abbreviation  could 
be  shown."  (Wigmore  strongly  argues  for  the  universal  rec- 


**  See  swpray  §  576. 

^In  Garland  v.  Western  Union 
Telegraph  Co.,  118  Mich.  369,  76 
N.  W.  762,  43  L.  R.  A.  280,  74  Am.  St. 
R^.  394,  the  plaintiff  sent  a  tele- 
gram reading  ''Buy  3  May."  He  was 
allowed  to  testify  in  an  action  against 
the  Telegraph  Company  for  failure  to 
deliver  the  message  that  the  dispatch 
meant  "Buy  3000  bushels  of  May 
wheat."  The  court  intimated  that  the 
question  would  have  been  different 
had  the  Statute  of  Frauds  been  in- 
volved. See  also  Western  Union 
Telegraph  Co.  v.  Collins,  45  Kans.  88, 
25  Rw.  187,  10  L.  R.  A.  515. 

^^Mouton  V.  Louisville  &  N.  Rail- 
way Co.,  128  Ala.  537,  29  So.  602 
("K.  D.  and  released");  Berry  v. 
Kowalsky,  95  Cal.  134,  27  Pao.  286, 
30  Pac.  202,  29  Am.  St.  Rep.  101 
C'S.  87  Wheat");  Wilson  v,  Coleman, 


81  Ga.  297,  6  S.  £.  693  (C.  L.  R.  P. 
oats);  Savannah,  etc.,  Ry.  Co.  v, 
Collins,  77  Ga.  376,  3  S.  £.  416,  4  Am. 
St.  Rep.  87;  Penn  Tobacco  Co.  c^. 
Leman,  109  Ga.  428,  34  S.  £.  679; 
Conestoga  Cigar  Co.  p.  Finke,  144 
Pa.  159,  22  Atl.  868,  13  L.  R.  A.  438. 

«  See  «ttpra,  §  576. 

^  It  has  been  held  that  the  meaning 
of  an  abbreviation  where  there  is  no 
such  justifiable  belief  in  its  intelligibil- 
ity cannot  be  shown.  Rosenfeld  v, 
Peoria  D.  k  E.  Ry.  Co.,  103  Ind.  121, 
2  N.  £.  344,  53  Am.  Rep.  500.  ''L.  & 
O.  Ex.  $20.  R.  R.  val."  was  not  al- 
lowed to  be  explained  as  meaning 
''Leaks  and  outs  excepted  $20  R.  R. 
valuation,"  without  proof  that  the 
shipper  knew  the  meaning  of  the 
abbreviation.  It  seems  open  to  argu- 
ment, however,  that  one  who  accepts  a 
contract  written  in  a  language  which 
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ognition  of  a  purely  mutual  standard,  and  in  defending  this 
standard  as  that  which  should  be  applied,  he  says:  ^^  ''Chief 
Justice  Tindal,  in  his  apprehensions  thai,  under  any  other  rule 
'no  lawyer  would  be  safe  in  advising  upon  the  construction 
of  a  written  instrument,  nor  any  party  in  taking  under  it/  ^^ 
apparently  assumes  that  under  the  traditional  rule  an  ideal 
facility  and  certainty  of  interpretation  can  be  had.^  No  such 
assumption,  however,  is  necessary  in  order  to  lead  one  to  prefer 
a  narrows  standard  than  that  of  the  imderstanding  of  the 
parties  themselves.  By  the  narrower  standard,  a  facility 
and  certainty  of  interpretation  is  obtained,  which  though  not 
ideal  is  so  much  greater  than  is  obtainable  imder  the  view 
favored  by  Wigmore  as  to  be  more  than  an  adequate  compen- 
sation for  the  slight  restriction  put  upon  the  power  to  grant 
and  contract  according  to  words  defined  merely  by  a  mutual 
standard. 

The  principle  is  often  expressed  in  the  statement  that  direct 
evidence  of  intention  is  inadmissible.  But  the  rule  is  not  one 
of  evidence  but  of  substantive  law.  If  actual  intention  were 
of  legal  importance,  there  is  no  reason  why  evidence  of  the 
intention  should  not  be  admitted.  That  the  rule  is  one  of 
substantive  law  and  not  of  evidence  is  clear  from  the  fact  that 
an  admission  by  both  parties  to  a  contract  that  they  meant 
something  different  from  what  the  contract  states  when  inter- 
preted according  to  the  standard  adopted  by  the  law,  is  inef- 
fectual to  change  the  meaning  of  the  writing.^   An  admission 


he  does  not  understand,  whether  that 
language  is  fVench  or  shorthand 
abbreviatioDSy  should  inform  himself 
as  to  the  meaning  of  the  language,  and 
viD  be  bound  by  the  proper  meaning 
thereof  if  there  is  a  proper  meaning, 
if  he  fails  to  make  the  necessary  in- 
quay.  In  the  Indiana  decision  the 
eoort  seemed  to  assume  that  the 
afafaremtions  in  question  had  no 
"Ma^«w»g  in  the  absence  of  a  mutual 
undsntanding  between  the  parties,  and 
further  that  the  abbreviations  if 
interpreted  as  claimed  contradicted 
dear  i^ngwap*  in  the  bill  of  lading  in 


^  Wigmore  on  Evidence,  §  2462. 

*»  Attorney  General  v.  Shore,  11 
Sim.  592,  631. 

^  Therefore  a  plea  setting  up  a  dif- 
ferent intent  from  that  which  the  writ- 
ing expresses  is  demurrable.  Langley 
t;.  Owens,  52  Fla.  302,  42  So.  457.  See 
also  cases  cited  ti^ra,  §  623,  to  the  ef- 
fect that  the  construction  put  by  the 
acts  of  the  parties  themselves  upon  a 
contract  will  not  change  the  construc- 
tion of  it  if  that  is  unambiguous.  The 
acts  of  the  parties  are  an  admission  of 
their  understanding,  and  these  deci- 
sions necessarily  hold  such  an  admis- 
sion relates  to  an  immaterial  fact. 
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is  a  waiver  of  proofs  and  if  a  fact  is  of  legal  importance^  it  may 
always  be  established  by  waiver  of  proof.  Since  in  this  case 
the  waiver  is  ineffectual,  the  inference  is  plain  that  the  actual 
intention  of  the  parties  is  of  no  legal  consequence. 

§  613.  Meaning  peculiar  to  the  parties  may  be  given  to  words 
if  the  words  aji^propriately  express  that  meaning. 

If  words  are  used  by  the  parties  in  a  special  sense  even  though 
this  meaning  is  not  fully  defined,  it  may  be  shown  provided 
the  words  actually  used  are  appropriate  imder  the  local 
standard  to  express  that  sense.  ''John  Smith"  in  a  writing 
means  a  particular  John  Smith  whom  the  parties  intended. 
''Blackacre"  means  a  particular  Blackacre.  The  names  used 
are  accurate  designations,  not  simply  according  to  the  individ- 
ual standard  but  under  either  the  local  or  normal  standard. 

The  infirmity  of  language  which  uses  the  same  symbol  for 
different  things,  alone  creates  a  difficulty.  The  user  of  the 
symbol  may  properly  say — "this  is  no  special  convention  of 
nxine,  the  symbol  I  use  is  the  normal  and  proper  one  to  express 
my  meaning,  therefore  it  is  the  symbol  of  that  meaning. " 

It  is  sometimes  supposed  that  this  principle  is  confined  to 
proper  names, ^^  but  this  seems  erroneous.  An  ''advertising 
chart"  may  be  both  as  accurate  and  as  ambiguous  a  term  as 
"John  Smith."  A  "business  card"  may  similarly  mean  one 
of  several  cards;  and  there  seems  no  more  reason  for  requiring 
one  who  uses  the  term  "business  card"  when  dealing  with 
another  who  imderstands  what  business  card  he  refers  to,  to 
define  by  further  description  the  particular  business  card 
he  has  in  mind  than  to  make  the  same  requirement  of  one  who 
uses  the  words  "John  Smith,"  "Blackacre,"  or  "Peerless."  « 

^  The  Theory  of  Legal  Interpreta-  to  be  publicly  posted  near  Worcester 

tion  by  O.  W.  Holmes,  12  Harv.  L.  and  that  no  such  chart  had  been  made 

Rev.  417,  418.  and  posted.    The  evidence  was  held 

^  In  Stoopes  t;.  Smith,  100  Mass.  63,  admissible.  Wells,  J.,  saying:  ''The  pur- 
07  Am.  Dec.  76,  1  Am.  Rep.  85,  the  pose  of  all  such  evidence  is,  to  ascertain 
defendant  contracted  for  the  insertion  in  what  sense  the  parties  themselves 
of  his  business  ard  in  200  copies  of  the  used  the  ambiguous  terms  in  the  writ- 
plaintiff's  "advertising  chart."  On  ing  which  set  forth  their  contract.  If 
being  sued  for  the  agreed  price,  the  de-  the  previous  negotiations  make  it 
fendant  offered  to  prove  that  the  ad-  manifest  in  what  sense  they  understood 
vertising  chart  meant  a  chart  of  cloth  and  used  those  terms,  they  furnish  the 


§613 


GENERAL  RULES 


1185 


It  18  often  said  that  direct  evidence  of  intention  is  admissible 
in  case  of  equivocation,  and  most  of  the  illustrations  put  in 
this  section  would  be  r^arded  as  illustrations  of  this  principle. 


best  defimtkm  to  be  api^ed  in  the 
inteilHretatioii  of  the  contract  itself. 
The  effect  must  be  limited  to  definition 
of  the  terms  used,  and  identification  of 
the  subject-matter.  If  so  limited,  it 
makes  no  difference  that  the  language 
of  the  nego  iations  rdates  to  the  future, 
and  oonsistB  in  positiye  engagements 
on  the  part  of  the  other  party  to  the 
oootract.  Tlieur  effect  depends,  not 
upon  their  pmnissory  obligation,  but 
upon  the  aid  th^  afford  in  the  inters 
pretation  of  the  contract  in  suit.  They 
are  not  the  less  effective  for  the  pur- 
poses of  ezi^anation  and  definition 
because  they  purport  to  cany  the 
force  of  obligation.  The  contract  in 
suit  may  illustrate  this  principle  in  a 
point  that  is  not  in  dispute.  The  de- 
fendant agrees  to  pay  fifty  dollars  'for 
inserting  business  card,'  etc.  In  ap- 
plying  this  stipulation,  if  the  defend- 
ant had  a  busmess  card  distinctly 
known  and  recognised  as  such,  there 
would  be  no  difficulty  in  giving  effect 
to  the  contract.  But  the  identifica- 
tion of  that  card  would  involve  the 
whole  principle  of  admitting  parol 
evidence  for  tiie  interpretation  and 
application  of  written  contracts  to  the 
sobject-matter.  It  could  be  done  only 
•by  the  aid  of  parol  testimony.  Sup- 
pose he  had  several  busLness  cards, 
differing  in  f(»m  and  contents,  but 
one  was  sdected  and  agreed  upon  for 
the  purpose  at  the  time  the  contract 
was  sipied;  or  that  one  had  been 
prepared  speGially  for  the  purpose. 
Clearly  parol  testimony  would  be  com- 
petent to  identify  the  card  so  selected 
or  prepared,  and  to  prove  that  the 
parties  assented  to  and  adopted  it  as 
the  card  to  wbkh  the  contract  would 
apply.  Suppose,  thirdly,  that  no 
such  card  had  been  selected  or  pre- 
pared, but  its  form,  contents  and  style 


had  been  described  verbally  and  as- 
sented to,  and  the  plaintiff  had  agreed 
to  insert  it  as  so  described.  Such  evi- 
dence may  be  resorted  to,  not  for  the 
promise  it  contains,  but  for  the  aid  it 
affords  in  fixing  the  meaning  and  ap- 
pljring  the  general  language  of  the 
written  contract.  The  same  conditions 
render  the  evidence  offered  by  the 
defendant  competent  for  similar  pur- 
poses. The  term  'his  advertising 
chart'  requires  to  be  practically  ap- 
I^ed.  The  representations  of  the 
plaintiff  are  in  the  nature  of  a  descrip- 
tion of  the  vehicle  by  which  the  publi- 
cation of  the  busLness  card  was  to  be 
effected;  and  his  account  of  the  disposi- 
tion he  proposed  to  make  of  the  charts 
was  a  description  of  the  extent  and 
the  sense  in  which  it  was  to  be  an  'ad- 
vertising chart.'" 

In  Qanson  v.  Madigan,  15  Wis.  144, 
153-4,  the  court  said:  ''If  evidence  of 
surrounding  facts  and  circumstances 
is  admitted  to  explain  the  sense  in 
which  the  words  were  used,  certainly 
proof  of  the  declarations  of  the  parties, 
made  at  the  time  of  their  understand- 
ing of  them,  ought  not  to  be  excluded. 
Such  declarations,  if  satisfactorily  es- 
tablished, would  seem  to  be  stronger 
and  more  conclusive  evidence  of  the 
intention  of  the  parties  than  proof  of 
facts  and  circumstances,  since  they 
come  more  nearly  to  direct  evidence 
than  any  to  be  obtained,  whilst  the 
other  is  but  circumstantial."  Accord- 
ingly, in  that  case,  the  action  of  the 
circuit  court  in  admitting  evidence  by 
the  defendant  of  the  meaning  put  upon 
the  words  "a  good  team,"  in  a  contract 
containing  a  warranty  that  a  certain 
machine  should  be  capable  with  one 
man  and  a  good  team  "of  cutting  and 
raking  off  twelve  to  twenty  acres  of 
grain  a  day,"  was  sustained.  The  court 
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But  it  ahould  be  observed  that  it  is  not  primarily  the  intention 
of  the  partiea  which  the  court  is  seekmg,  but  &e  meaning  of 
the  words  at  the  time  and  place  when  they  were  used.  The 
fact  that  the  parties  intended  their  words  to  bear  a  certain 
meaning,  would  be  inunaterial  were  it  not  for  the  fact  that  the 
words  either  normally  or  locally  might  properly  bear  such 
meaning,  ^^  and  this  is  the  basis  of  the  rule  in  reigiBurd  to  equi- 
vocation. 


§  614.  Technical  meaning  is  sometimes  given  to  language  in 
violation  of  apparent  intention. 

The  early  lawyers  dreamed  of  "a  lawyer's  paradise  where 
all  words  have  a  fixed  precisely  ascertained  meaning,  and  where 
if  the  writer  has  been  careful,  a  lawyer  having  a  document 
referred  to  him  may  sit  in  his  chair,  inspect  the  text  and  answer 
questions  without  raising  his  eyes."  ^  Though  little  is  left 
of  this  dream  at  the  present  day,  there  are  some  technical 
words  and  phrases  that  have  acquired  so  definite  a  meaning  in 
the  law  that  it  would  be  difficult  to  induce  a  court  to  give  a 
contrary  construction  to  the  words  especially  in  a  formal 
instrument,  though  from  the  whole  document  and  from  the 
surrounding  circumstances  it  was  highly  improbable  that  the 
parties  attached  to  the  words  their  technical  signification.   The 


continued:  "The  word  'team/  as 
uaed  in  the  contract,  is  of  doubtful 
signification.  It  may  mean  horses, 
mules,  or  oxen,  and  two,  four,  six  or 
even  more  of  either  kind  of  beasts. 
And  yet  we  know  very  well  that  the 
parties  had  some  definite  purpose  in 
using  the  word.  The  trouble  is  not 
that  the  word  is  insensible,  and  has  no 
settled  meaning,  but  that  it  at  the 
same  time  admits  of  several  interpre- 
tations, according  to  the  subject-matter 
in  contemplation  at  the  time.  It  is 
an  uncertainty  arising  from  the  indef- 
inite and  equivocal  meaning  of  the 
word,  when  an  interpretation  is  at- 
tempted without  the  aid  of  surround- 
ing circumstances."  It  was  earnestly 
insisted  it  meant  any  team  that  was 
necessary  to  pull  the  machine,  whereas 


the  proof  admitted  showed  the  refer- 
ence was  to  a  team  of  two  horses  only. 
This  case  was  cited  and  quoted  from 
with  approval  in  Laclede  Construction 
Ck>.  V.  Moss  Tie  Co.,  185  Mo.  25,  68, 
84  S.  W.  76.  See  also  Newhall  v, 
Appleton,  114  N.  Y.  140,  21  N.  £.  105, 
3  L.  R.  A.  850,  where  a  particular 
meaning  was  given  to  the  word 
"order." 

^Thus  the  mere  fact  that  a  note 
sued  on  was  ambiguous  as  to  the  capac- 
ity in  which  defendants  signed  did  not 
render  admissible  their  testimony  as 
to  their  undisclosed  intentions  in  sign- 
ing. Hanters'  Chemical  &  Oil  Co.  o. 
Steames,  180  Ala.  503, 66  So.  600. 

*®  Quoted  from  Thayer's  Prelinun- 
ary  Treatise  on  Evidence,  in  4  Wig- 
more,  Evidoice,  $  2462. 
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rule  in  Shelley's  case  when  applied  must  often  have  been  rec- 
ognized as  violating  the  natural  sense  of  a  deed.^^  So  in 
insurance  policies,  conditions  by  repeated  construction  of  the 
court  acquire  a  definite  meaning  which  it  would  be  difficult 
if  not  impossible  to  overthrow  in  a  particular  case,  howev^ 
clearly  extrinsic  evidence  might  show  that  the  parties  attached 
another  meaning  to  their  words  and  one  which,  as  an  original 
question,  they  might  reasonably  bear.  Especially  in  Marine 
Insurance  policies  this  is  true.  Early  decisions  and  customs 
established  the  meaning  of  the  forms  then  in  use,  and  ''Since 
those  decisions,  and  the  recognition  of  those  customs,  merchants 
and  underwriters  have  for  many  years  continued  to  enter  into 
policies  in  the  same  form.  According  to  ordinary  principle, 
^bsxj  the  later  policies  must  be  held  to  have  been  entered  into 
upon  tlie  basis  of  those  decisions  and  customs.  If  so,  the  rules 
detamined  by  those  decisions  and  customs  are  part  of  the 
contract."  ^'  It  is  obvious  that  this  presumption  that  parties 
know  the  technical  legal  meaning  of  the  language  which  they 
use,  and  thereupon  adopt  that  meaning  may  often  be  very 
artificiid;  ^^  and  it  is  a  reasonable  expectation  and  in  accordance 
with  the  tendencies  of  the  law,  that  the  disposition  of  courts 
will  be  to  give  language  less  and  less  frequently  an  artificial 
meaning  at  variance  with  the  apparent  intention  of  the 
parties." 


"See  Broom,  Legal  Maxims  (8th 
Eng.  ed.),  426  H  aeq,,  for  this  and  other 
OSes  of  artificial  meanings  given  to 
qKdal  woids  in  wills.  It  must  be  sup- 
posed that  the  same  oonstruction  would 
be  given  to  the  same  words  in  settle- 
ments inter  vivos  or  in  contracts  to  make 
aicfa  settlements  or  wills. 

'^Lahre  v.  Aitchiaon,  3  Q.  B.  D. 
558»562. 

»Seetit^i§618,650. 

**  In  Utica  City  Nat.  Bank  v.  Gunn, 
222  N.  Y.  204,  118  N.  E.  607,  608, 
the  ooort  said:  "The  proper  legal 
mwming,  however,  is  not  always  the 
ffleuing  of  the  parties.  Surrounding 
eorcumstanoes  may  stamp  upon  a  con- 
tract  a  popular  or  looser  meaning.  .  .  . 
To  take  the  primary  or  strict  meaning 


18  to  make  the  whole  transactimi  futile. 
To  take  the  secondary  or  looser  mean- 
ing is  to  give  it  efficacy  and.  purpose. 
In  such  a  situation,  the  genesis  and 
aim  of  the  transaction  may  rightly 
guide  our  choice."  See  also  Mill  Wood 
&  Coal  Go.  v.  Flint  River  Cjrpress  Co., 
16  Ga.  App.  636,  85  S.  £.  943;  HiU  v. 
Philo,  155  N.  Y.  S.  022.  The  common 
judicial  attitude  is  shown  by  the  lan- 
guage of  the  court  in  Propper  v.  Col- 
son,  86  N.  J.  £q.  309,  99  Atl.  385,  386. 
"The  present  case  does  not  involve 
the  meaning  of  words  in  a  conversation 
between  laymen,  but  of  words  used 
in  a  formal  written  instrument,  the 
purpose  of  which  is  to  express  the  mu- 
tual rights  and  obligations  of  the 
parties  to  it.    In  construing  such  in- 
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§  615.  Adoption  of  ezisting  law  into  a  contract 

It  is  commonly  said  that  existing  laws  fonn  part  of  a  con- 
tract and  are  incorporated  in  it.'^    If  this  is  literally  true,  the 


strumenis  the  general  rule,  subject  to 
few  exoeptionsy  is  that  the  words  con- 
tained therein  shall  be  given  their  or- 
dinary legal  significance."  See  also 
infra,  §  618.  In  Wallis  t;.  Pratt,  [1911] 
A.  C.  394  (reversing  s.  c,  [1910]  2  K.  B. 
1003),  one  who  innocently  sold  seed 
which  was  in  fact  "giant  sainfoin" 
as  "common  English  sainfoin"  was  held 
liable  though  the  contract  between 
buyer  and  seller  provided  "the  sellers 
give  no  warranty  expressed  or  implied 
as  to  growth,  description  or  any  other 
matters,"  on  the  ground  that  the  seller 
had  made  a  breach  of  "condition" 
though  giving  no  warranty.  It  may  be 
thought  that  the  court  was  applying 
its  own  technical  meaning  to  "war- 
ranty" rather  than  seeking  the  natural 
meaning  of  their  words  to  the  parties. 
See  also  Ck>tter  t;.  Ludde,  [1918]  N. 
Zeal.  L.  R.  811. 

**Van  Hoffman  t?.  Quincy,  4  Wall. 
£36,  560, 18  L.  Ed.  403;  Reest?.  Watei^ 
town,  19  WaU.  107,  121,  22  L.  Ed.  72; 
Edwards  v,  Kearsey,  96  U.  S.  696,  601, 
24  L.  Ed.  793;  Seibert  v.  Lewis,  122 
U.  S.  284,  296,  7  S.  Ct.  1190,  30  L.  Ed. 
1161;  Northern  Fftc.  R.  Co.  v.  Wall,  241 
U.  S.  87,  60  L.  Ed.  906;  Southen;  Ry. 
Ck>.  V.  Boukni^t,  70  Fed.  442,  446,  17 
C.  C.  A.  181,  30  L.  R.  A.  823;  Armour 
Packing  Ck>.  t;.  United  States,  163  Fed. 
1,  19,  82  C.  C.  A.  136,  14  L.  R.  A.  (N. 
S.)  400  n.;  Seaboard  Air  Line  R.  Co.  v. 
Railroad  Commission  of  Alabama,  166 
Fed.  792,  800;  Martin  t;.  Kenneoott 
Copper  Corp.,  262  Fed.  207;  State  t;. 
Tampa  Water  Works  Co.,  66  Fla.  868, 
47  So.  368,  19  L.  R.  A.  (N.  S.)  183; 
MeCaskill  v.  Union  Naval  Stores,  69 
Fla.  671,  62  So.  961;  Lynch  t;.  Balti- 
more &o.  R.  Co.,  240  111.  667,  671,  88 
N.  E.  1034;  Metropolitan  life  Ins.  Co. 
V.  Johnson,  49  Ind.  App.  233,  94  N.  E. 
786;  Long  v.  Straus,  107  Ind.  94,  6  N. 


E.  123,  7  N.  E.  763,  67  Am.  Rep.  87; 
Swab^  17.  Boyers,  274  Mo.  332,  203 
S.  W.  204;  Norris  v.  Tower,  102  Neb. 
434,  167  N.  W.  728;  Hutchinson  v. 
Ward,  114  N.  Y.  App.  Div.  166,  99 
N.  Y.  S.  708,  709;  Graves  v.  Howard, 
169  N.  C.  694,  76  S.  £.  996,  Ann.  Cas. 
1914  C.  666;  Hogan  v.  Utter,  176  N.  C. 
332,  96  S.  E.  666;  Weight  t;.  BaU^,  46 
Utah,  207,  147  Pftc.  899;  Hawes  o. 
Wm.  R.  Trigg  Co.,  110  Va.  166,  66 
S.  E.  638.  See  also  Haugen  0.  Sundaeth, 
106  Minn.  129,  134,  118  N.  W.  666; 
Snider  v,  Yarbrough,  43  Mont.  203, 116 
Fac.  411. 

In  Seaboard  Air  line  Ry.  Co.  v. 
Railroad  Commission,  166  Fed.  792, 
800,  the  court  said  of  foreign  corpora- 
tions: "All  their  contracts,  save  in  the 
exceptional  cases  stated,  are  made 
subject  to  the  right  of  the  state  to 
expel  them  at  pleasure.  As  'the  laws 
which  exist  at  the  time  and  place  of 
the  making  of  the  contract,  and  where 
it  is  to  be  performed,  enter  into  and 
perform  part  of  it,'  their  contracts  are 
made  subject  to  the  exercise  of  the 
right,  and  their  expulsion  after  coming 
into  the  state  and  making  contracts 
does  not,  therefore,  deprive  than  of 
property  without  due  process,  or  deny 
them  the  equal  protection  of  the  laws, 
or  impair  the  obligation  of  their  con- 
tracts, at  least  so  far  as  th^  are 
concerned." 

In  Hutchinson  v.  Ward,  114  N.  Y. 
App.  Div.  166,  99  N.  Y.  S.  708, 709,  the 
court  said:  "They  were  New  Jersey 
contracts,  and  it  must  be  assumed  that 
it  was  intended  by  the  parties  that 
they  should  be  controlled  by  the  exist- 
ing laws  of  that  state;  not  only  as  to 
their  binding  force  but  as  to  their 
manner  of  enforcement.  Existing 
laws  giving  rights  to  parties  to  a  con- 
tract or  limiting  their  ri^ts,  become  a 
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whole  law  governing  the  perfonxiance  of  contracts  is  reduced 
to  part  of  the  construction  of  the  contract;  for  on  the  suppo- 
sition in  question  rules  of  law  determining  the  rights  of  the 
parties  would  not  be  properly  regarded  as  operating  upon  them 
irrespective  of  their  expressed  intention;  but  rather  as  based 
upon  such  intention.  To  be  sure  no  great  difference  of  result 
would  generally  be  produced  whether  rules  of  law  are  sought 
first  and  it  is  then  said  that  the  parties  have  contracted  to  be 
guided  by  these  rules,  or  wheth^  some  natiu*al  standards  of 
interpreting  the  contract  are  first  applied  and  then  appropriate 
rules  of  law  imposed  upon  the  contract  as  thus  interpreted. 
Tlie  former  method  of  statement,  however,  is  obviously  arti- 
ficial; and  it  seems  unfortimate  as  a  matter  of  terminology  to 
put  in  the  form  of  a  fiction  matters  which  may  be  stated  ac- 
curatefy.  To  assume  first  that  everybody  knows  the  law,  and, 
second,  that  everybody  thereupon  makes  his  contract  with 
reference  to  it  and  adopts  its  provisions  as  terms  of  the 
agreement,  is  indeed  to  pile  a  fiction  upon  a  fiction,  and  certainly 
without  any  necessity,  for  where  different  conclusions  are 
reached  by  means  of  the  fiction  than  would  be  reached  without 
it,  they  are  not  preferable  to  the  opposite  ones.  The  fiction 
is  analogous  in  its  essence  to  that  of  the  ''social  contract"  and, 
like  that,  has  a  long  history.  It  seems  to  have  originated  with 
Dumoulin,  a  French  jurist  of  the  seventeenth  century  as  a 
doctrine  of  the  conflict  of  laws  in  its  application  to  the  contract 
of  marriage,^  and  it  is  obvious  that  a  reason  is  furnished  for 


pvt  of  the  contract  as  though  specially 
set  forth  therein."  Citing  Union 
NaO.  Bank  v.  Chapman,  169  N.  Y. 
538,  62  N.  £.  672,  57  L.  R.  A.  513,  88 
Am.  St.  Rep.  614;  McCracken  v, 
Haywaid,  2  How.  608,  11  L.  Ed.  397; 
BroDsoQ  V,  Kinsie,  1  How.  311,  11  L. 
Ed.  143. 

*!  In  Saul  v.  His  Creditors,  5  Martin 
(N.  S.),  569,  599,  it  is  said:  "It  is 
evident,  the  opinions  of  the  greater 
mmiher  of  those  who  think  that  on  the 
disBohition  of  the  marriage,  the  law 
of  the  place  where  it  was  contracted 
ahoold  regulate  the  rights  of  the 
qxMMes  to  the  property  possessed  by 


them,  is  founded  on  an  idea  which 
first  originated  with  Dumoulin,  that 
where  the  parties  many  without  an 
express  contract,  they  must  be  pre- 
sumed to  contract  in  relation  to  the 
law  of  the  country  where  the  marriage 
took  place,  and  that  this  tacit  contract 
f oUowB  them  wherever  they  go. 

'  It  is  particularly  worthy  of  remark, 
that  Dumoulin,  the  founder  of  this 
system,  was  of  opinion,  that  the 
statute  regulating  the  community  was 
real,  and  that  it  was  to  escape  from 
the  consequences  of  this  opinion  he 
supposed  a  tacit  contract,  which,  like 
an  express  one,  followed  the  parties 
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the  application  of  the  law  of  the  place  of  the  contract  wh^^ 
that  differs  from  the  law  of  the  forum,  if  it  can  be  said  that 
the  former  law  is  literally  part  of  the  contract.  This  method 
of  reaching  a  conclusion  in  favor  of  the  place  of  the  contract 
is  not  that  usually  adopted,  but  has  been  in  bankruptcy  cases. 
It  has  been  held  that  a  party  to  a  contract  made  and  to  be 
performed  in  England  is  not  discharged  from  liability  imder 
such  contract  by  discharge  in  bankruptcy  under  the  law  of 
a  foreign  country  in  which  he  is  domiciled,  ^^  and  Lord  Esher 
gives  as  a  reason  for  this  conclusion  that '' parties  are  taken  to 
have  agreed  that  the  law  of  such  country  [i.  e.  that  where  the 
contract  was  made]  shall  be  the  law  which  is  applicable  to  the 
contract. "  **  The  court  assumed  that  the  law  of  France  where 
the  defendant  was  domiciled  would  hold  the  debt  discharged; 
yet  the  law  of  France,  as  well  as  that  of  England,  purports  to 
carry  out  what  the  parties  agreed.  The  same  kind  of  question 
has  arisen  in  the  United  States,  with  the  further  complicating 
circumstance  that  the  Constitution  of  the  United  States  for- 
bids the  individual  States  from  passing  laws  impairing  the 
obligation  of  contracts. 

If  the  reasoning  quoted  above  from  Lord  Esher  is  soimd  it 
should  follow  that  in  the  converse  case  where  the  contract  is 
made  and  to  be  performed  in  a  jiuisdiction  where  the  defend- 
ant is  discharged,  the  discharge  should  be  a  defence  though 
the  creditor  is  a  citizen  of  another  State.  Such,  however,  is 
not  the  American  law.** 


wherever  they  went.  Such,  at  least, 
was  the  opinion  which  Boullenois 
entertained  of  Dumoulin's  sentiments; 
and  it  appears  supported  by  quotations 
which  he  makes  from  his  works. 
Boullenois,  Trait6  de  personalit6  et  de 
realitd  des  lois.  Obs.  29,  pp.  740,  757, 
758. 

"  Some  of  those  who  have  adopted 
the  conclusions  of  Dumoulin  in  regard 
to  the  marriage  contract,  treat  the  idea 
of  a  tacit  agreement  as  one  which  exists 
in  the  imagination  alone.  But  the 
greater  number  seem  to  '  have  em- 
braced it;  and  we  are  satisfied  it  is  the 
main  groimd  on  which  the  doctrine 


now  rests  in  France.  So  far,  therefore, 
as  great  names  can  give  weight  to  any 
opinion,  it  comes  to  us  in  a  most 
imposing  shape,  but  to  our  judgment 
it  is  quite  unsatisfactory." 

^  Gibbs  V,  La  Soddt^  Industrielle, 
25  Q.  B.  D.  3d9. 

•«  25  Q.  B.  D.  399,  406. 

■*  In  Phoenix  Nat.  Bank  0.  BatcheU«r, 
151  Mass.  589, 590, 24  N.  £.  917,  it  was 
held  that  a  Massachusetts  diaoharge 
in  insolvency  was  no  bar  to  an  action 
on  a  promissory  note  made  by  a 
Massachusetts  debtor  in  Maaeachu- 
setts  and  payable  in  Msussachusetts  to  a 
citizen  of  another  State  who  did  not 
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DoubtlesB,  law  frequently  is  adopted  by  the  parties  as  a  por- 
tion of  their  agreement.  Whether  it  is  or  not  in  any  particu- 
lar case,  should  be  determined  by  the  same  standard  of  inter- 
pretation as  is  applied  to  their  expressions  in  other  respects. 
A  contract  providing  for  a  f orf eitiu^  for  failing  to  pay  taxes 
for  three  months  after  the  taxes  ^'become  due  and  payable"  in- 
corporates a  statute  stating  when  they  are  due  and  payable.^^ 
A  contract  evidenced  by  a  written  statement  that  $1,600  has 
"received  on  deposit"  is  fairly  interpreted  as  a  con- 


piOTe  his  daim  in  the  inaolvenoy  pro- 


HoImeB^  J.y  said  at  page  590:  ''There 
B  DO  dispute  that  the  letter  of  the  di&- 
cbarge  and  of  our  statute  covers  the 
pbintiff's  daim:  Pub.  Sts.  c.  157, 
H%,  81;  and  the  argument  in  the 
hm  of  giving  them  effect  according 
to  their  letter  is,  that  unless  the  statute 
is  void  we  are  bound  to  follow  it;  that 
tk  law  of  the  {dace  where  the  contract 
isofide  and  is  to  be  performed,  which 
ism  force  at  the  time  of  making  and  for 
perfanning  it,  enters  into  the  contract 
9)  far  as  to  settle  everjrwhere  what 
acts  done  at  that  place  shall  discharge 
it  (May  v.  Breed,  7  Gush.  15);  and 
tint  a  discharge  in  accordance  with 
tbt  hw  cannot  be  said  to  impair  the 
<>^3)i8atk)n  of  a  contract  which  oon- 
ta&pbted  it,  or  to  deprive  the  con- 
^actee  of  property  without  due 
^ooas  of  law  when  that  property  was 

ci^M  subject  to  destruction  in  that 

way. 

"We  espresB  no  opinion  upon  the 
VQ^t  of  this  argument.  Although  it 
^saerfy  prevailed  with  this  court 
iSoiboer  v,  Fisher,  2  Gray,  43;  Burrall 
*  Bice,  5  Gray,  539),  it  may  be  that 
^  is  a  distinction  as  to  a  discharge 
^  les^  proceedings.  It  may  be  that 
^^ttrtes  providing  for  a  discharge  by 
*&  iosdvency  court  do  not  enter  into 
^  oQQtract  in  such  a  sense  as  to  bind 
^  eonteactee  to  adopt  and  submit 
to  the  jurisdiction  as  an  implied 


condition  of  the  promisor's  undertak- 
ing. It  does  not  follow,  because  the 
discharge,  if  effective,  does  not  impair 
the  obli^tion  of  tbe  contract,  that 
absolute  liability  to  it  is  a  part  of  the 
substantive  obligation.  The  substan- 
tive promise  and  the  obligation  of  the 
contract  are  different  things;  and  apart 
from  this  consideration  it  may  be 
that  by  sound  principle  the  plaintiff 
is  to  be  taken  to  have  subjected  itself 
Massachusetts  proceedings  only  to  the 
extent  that,  that  if  the  Massachusetts 
courts  could  acquire  jurisdiction  over 
it  in  the  ordinary  modes  by  which 
jurisdiction  of  the  person  is  acquired, 
it  would  be  bound  everywhere  by  a 
discharge  granted  here." 

In  Pullen  v,  HiUman,  84  Me.  129,  24 
Atl.  795,  30  Am.  St.  Rep.  340,  it  was 
held  that  a  Maine  discharge  did  not 
affect  a  debt  contracted  within  the 
State  between  dtisens  of  the  State 
when  at  the  tune  of  the  insolvency 
proceedings  the  creditor  was  no  longer 
a  citizen  of  the  State. 

C/.,  however,  the  statement  of  Fuller, 
G.  J.,  in  Gole  v.  Gunningham,  133  U.  S. 
107, 115, 33  L.  Ed.  538, 10  Sup.  Ct.  269: 
"State  Insolvent  Laws  are  .  .  .  bind- 
ing upon  such  persons  as  were  citizens 
of  the  State  at  the  time  the  debt  was 
contracted.''  Fuller,  however,  was 
probably  not  considering  the  case  of 
citizens  who  subsequently  left  the 
State,  but  of  those  who  did  not  become 
citizens  until  after  the  debt  arose. 
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tract  to  repay  that  sum  on  demand/^  A  contract  to  ''equip 
completely"  a  restaurant  kitchen,  is  perhaps  properly  con- 
strued as  requiring  equipment  in  conformity  with  laws  pre- 
scribing sanitary  contrivances  for  such  kitchens/'  "When  a 
statute  is  in  force  giving  special  force  and  effect  to  a  particular 
contract,  parties  who  enter  into  such  a  contract  are  held  to  as- 
sent to  the  force  and  effect  attributed  to  it  by  such  statute."^' "" 
But  "it  is  a  dangerous  thing  to  read  too  many  things  into  a 
contract  that  are  not  placed  in  the  contract  by  the  parties  to 
it"  ^  and  this  is  not  infrequently  recognizsed.  The  obligation 
imposed  by  law  on  one  who  breaks  a  contract  to  convey  land, 
to  restore  any  portion  of  the  price  which  he  has  received  has 
been  held  not  to  form  part  of  the  contract  and  a  different 
statute  of  limitations  applied  from  that  applicable  to  breach 
of  contract.** 


§  616.  Respectiye  functions  of  the  court  and  the  jtuy. 

It  is  obvious  that  the  meaning  of  language  is  a  question  of 
fact.  The  code  or  standard  by  which  it  is  sought  to  test  the 
meaning  must  be  discovered  frequently  by  evidence  of  the 
facts  and  circumstances  concerning  the  making  of  the  contract. 


MMcCaskill  v.  Union  Naval  Stores 
Co.,  59  fla.  571,  52  So.  061. 

•1  Long  V.  Straus,  107  Ind.  94,  6  N. 
E.  123,  7  N.  E.  703,  57  Am.  Rep.  87. 

•*  Manvdl  v.  Weaver,  53  Wash.  408, 
102Fftc.36.  See  also  Long  V.Owen,  21 
Idaho,  243, 121  Pac.  99,  Ann.  Gas.  1913 
D.  405.  C/.  Cronin  o.  Pace,  82  Conn. 
252,  73  Atl.  137. 

*>^Lorando  v.  Gethro,  228  Mass. 
181,  117  N.  E.  185,  188  (a  contract  of 
casualty  insurance) . 

"  Leiendecker  v.  iBtna  Indemnity 
Co.,  52  Wash.  009,  Oil,  101  Pac.  219. 
In  this  case  it  was  contended  that 
sureties  on  a  building  contract  were 
discharged  by  premature  payments  on 
account  of  the  price.  No  time  for 
payment  was  stated  in  the  contract 
and  it  was  urged  that  payment  was 
therefore  not  due  until  the  work  was 
completed,    and    that    any   payment 


prior  thereto  discharged  the  sureties. 
The  court  held  otherwise,  however, 
citing.  Reed  v.  McGregor,  02  Minn.  94, 
04  N.  W.  88,  and  Miller  v.  Ecdes,  155 
Pa.  St.  30,  25  Atl.  770.  In  Cronin  v. 
Pace,  82  Conn.  252,  254,  73  Atl.  137, 
the  court  said  of  a  building  contract 
and  of  certain  statutory  building  re- 
quirements: ''This  statute  imposes  a 
duty  for  the  owner.  A  contractor's 
duty  is  defined  by  his  contract.  The 
contract  in  tb.e  present  case  did  not 
im>vide  that  the  plaintiff  should  con- 
struct the  building  in  conf ormily  with 
statutory  requirements." 

•^Thomas  t;.  Pacific  Beach  Co.,  115 
Cal.  130,  40  Pac.  899;  Duncan  v. 
Gibson^  17  Utah,  209,  53  Pac.  1044. 
As  to  whether  a  warranty  imi^ed  in 
law  is  part  of  the  contract  between 
buyer  and  seller,  see  30  Harv.  L.  Rev. 
290. 
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Ev^  though  the  question  concerns  merely  the  normal  meanmg 
of  a  word  as  found  in  dictionaries,  it  is  still  a  question  of  fact, 
if  the  word  fact  is  used  in  a  literal  sense.  But  as  Professor 
Thayer  has  said;  *^ 

''The  judges  have  always  answered  a  multitude  of  questions 
of  ultimate  fact,  of  fact  which  forms  part  of  the  issue.  It  is 
tnie  that  this  is  often  disguised  by  calling  them  questions  of 
law."  The  reason  for  this  seems  to  have  been  a  distrust  of 
the  jury's  ability  to  answer  questions  of  fact  that  call  for 
nice  discrimination  and  an  educated  mind.  The  construction 
of  written  documents  has  largely  been  withdrawn  from  the 
jmy  in  this  way.  The  general  rule  is  that  construction  of  a 
writing  is  for  the  court.**  Where,  however,  the  meaning  of  a 
writing  is  uncertain  or  ambiguous,  and  parol  evidence  is  in- 
troduced in  aid  of  its  interpretation,  the  question  of  its  meaning 
should  be  left  to  the  jury.*^   It  is  obvious  that  if  the  contention 


"  ftriiminaiy  Treatiae  on  Evidenoe, 
202. 

"Lylev.  Ricbaids,  L.  R.  1 H.  L.  222, 
241;  Hamilton  v.  Insofance  Company, 
136  U.  S.  242,  255,  10  S.  Ct.  945,  34 
L  Ed.  419;  Stonn  v.  Montgomery,  79 
Ark.  172,  85  S.  W.  149;  lUinois  Cent. 
R.  Go.  9.  Foulks,  191  lU.  57,  60  N.  £. 
m;Zei^p.  IllinoiBT.  &S.  Bank,  245 
HL  180,  91  N.  £.  1041,  28  L.  R.  A. 
(N.  S.)  1112;  Lexington  &  B.  S.  Ry. 
Co.  V,  Moore,  140  Ky.  514,  131  8.  W. 
257;  Wakbtein  v.  Dooskin,  220  Mass. 
232,  107  N.  E.  927;  Klemik  v.  ILeor 
ricben  Jewdry  Co.,  128  Minn.  490, 
151  N.  W.  203;  Peru  Plow  &  I.  Co.  v. 
JoimsoD,  86  Neb.  428,  125  N.  W.  595; 
Gnieber  Rngineftring  Co.  v,  Waldron, 
71 N.  J.  Law,  597, 60  Atl.  386;  Smith  t;. 
United  Tract,  etc.,  Co.,  168  N.  Y,  597, 
61  N.  E.  1134;  Maishall  t;.  Sackett  & 
r^bdms  Co.,  166  N.  Y.  App.  Div. 
141,  151  N.  Y.  S.  1045;  Brown  v. 
Bftvidson,  42  C^.  598,  142  Pac.  387; 
Vdteh  V.  Jenkins,  107  Va.  68,  57  S.  £. 
574;  SoQthem  Flour  &  Grain  Co.  v. 
McGeduuD,  144  Wis.  130,  128  N.  W. 
879. 

"  Simpson  v.  Margitson,  11 Q.  B.  23; 


Hutchison  v.  Bowker,  5  M.  &  W.  535; 
Goddard  v,  Foster,  17  Wallace,  123, 
21 L.  Ed.  589;  Luse  t;.  Martin,  215  Fed. 
28,  131  C.  C.  A.  336;  Wilkes  v,  Stacy, 
113  Ark.  556,  169  S.  W.  796;  Holland 
V,  Long,  57  Ga.  36;  MoAvoy  v.  Long, 

13  111.  147;  Smith  v.  Faulkner,  12  Gray, 
251;  Paine  v.  Ringold,  43  Mich.  341, 
5  N.  W.  421;  Blocher  v.  Mayer  Bros. 
Co.,  127  Minn.  241,  149  N.  W.  285; 
Newberry  v,  Durand,  87  Mo.  App.  290; 
Fruin  v.  Crystal  R.  Co.,  89  Mo.  397, 

14  S.  W.  557;  Rosenthal  v,  Ogden,  50 
Neb.  218,  69  N.  W.  779;  Philadelphia 
17.  Stewart,  201  Pa.  526,  51  Atl.  348; 
BlalsdeU  v,  Davis,  72  Vt.  295,  48  Atl. 
14;  Carstens  v.  Earles,  26  Wash.  676, 
67  Pac.  404;  Kieburts  v.  Seattle,  84 
Wash.  196, 146  Pac.  400.  InMorrellv. 
Frith,  3  M.  &  W.  402,  Lord  Abinger, 
C.  B.,  said:  "One  case  in  which  the 
effect  of  a  written  document  must  be 
left  to  a  jury  is,  where  it  requires  parol 
evidence  to  explain  it,  as  in  the  ordi- 
nary case  of  mercantile  contracts,  in 
which  peculiar  terms  and  abbreviations 
are  employed."  The  use  of  the  word 
"sell"  in  the  memoranda  of  the  ini- 
tiatory part  of  a  contract,  the  result 
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heretofore  made  is  sound  that  the  circumstaiices  surrounding 
the  formation  of  a  contract  are  always  admissible  in  evidence, 
a  division  cannot  be  drawn  between  cases  where  parol  evidence 
is  admisrible  and  cases  where  it  is  not.  The  distinction  must 
rather  be  taken  between  cases  where  the  surrounding  circum- 
stances do  not  t^id  to  show  that  the  words  of  the  contract  Jiad 
a  special  local  meaning;  and  cases  where  such  a  special  local 
meaning  is  possible  in  view  of  the  evidence  introduced.  The 
jury's  function  in  the  construction  of  docmnents  then  will 
arise  wherever,  in  view  of  the  surrounding  circumstances  and 
usages  offered  in  evidence,  the  meaning  of  the  writing  is  not 
so  clear  as  to  preclude  doubt  by  a  reasonable  man  of  its  mean- 
ing. If  the  meaning  after  taking  the  parol  evidence,  if  any,  into 
account,  is  so  clear  that  no  reasonable  man  could  reach  more 
than  one  conclusion  as  to  the  meaning  of  the  writing  under  the 
circumstances,  the  court  will  properly  decide  the  question 
of  fact  for  itself  as  it  may  any  question  of  fact  which  is  equally 
clear.  Also  if  such  uncertainty  or  ambiguity  as  there  may  be 
in  a  writing  does  not  arise  from,  and  cannot  be  solved  by,  any 
special  local  meaning  of  the  words  used,  or  any  usage  or  sur- 
rounding circmnstances,  the  court  will  deal  with  the  matter 
itself,  as  the  difficulty  of  construction  must  be  solved  from  the 
writing  alone.  Even  though  a  contract  is  oral,  if  the  exact 
words  used  by  the  parties  are  not  in  dispute,  the  court  will  deal 
with  the  matter  in  the  same  way  as  if  the  contract  was  writ- 
ten.* A  fortiori  if  a  written  contract  has  been  destroyed  or 
lost,  the  court  will  construe  the  meaning  of  the  contract  after 
proof  has  been  given  of  the  destruction  or  loss  of  the  contents 
of  the  writing.^* 

§  617.  Methods  of  determining  the  local  meaning  of  a  writixig. 

The  inquiry  of  a  court  which  has  before  it  a  writing  demand- 
ing interpretation  should  be  then. — ^What  was  the  meaning 
of  the  writing  at  the  time  and  place  it  was  made  between  per- 

of  several  conferences  and  conversa-  207;  Rogers  v.  Colt,  21  N.  J.  L.  704; 

tions,  has  been  held  not  conclusive,  as  Elliott  t;.  Wanamaker,  155  Pa.  67,  25 

matter  of  law,  as  to  the  nature  of  the  Atl.  826. 

contract."  ••  Berwick  ».  Horsfall,  4  C.  B.  (N.  S.) 

«  Morrell  v.  Frith,  3  M.  &  W.  402;  450;  WeUman  t;.  Jones,  124  Ala.  580« 

Globe  Works  t;.   Wright,    106  Mass.  27  So.  4ia 
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sons  of  the  kind  or  class  who  were  parties  to  it?  The  rules  laid 
down  to  aid  the  court  in  this  inquiry  are  all  subordinate  to  this 
m£un  object.  The  general  intent  so  far  as  it  is  manifested  is 
more  important  than  particular  words/^  ''In  general,  in 
questions  depending  on  the  construction  of  contracts,  cases 
are  of  little  value;  for  all  agreed  that  the  construction  is  to  be 
according  to  the  intention  appearing  by  the  words:  and  the 
words  rarely  are  the  same."  ^^  Rules  of  interpretation,  so  far 
as  they  have  value,  are  based  on  the  natiural  and  lo^cal  proc- 
esses of  determining  the  meaning  of  language  according  to 
the  standard  adopted  by  the  law.^^  Such  rules  may  be  divided 
into  two  classes,  primary  and  secondary.  The  primary  rules 
are  those  which  are  always  applicable,  whether  the  writing 
seems  clear  or  ambiguous.  The  secondary  rules  are  those 
which  are  applicable  only  where  after  the  primary  rules  or 
principles  have  been  applied,  the  local  meaning  of  the  writing 
is  still  uucertiun  or  ambiguous.  The  same  rules  are  applicable 
to  infomoal  parol  agreements,  but,  as  has  been  seen,^'  the 
standard  there  sought  to  be  applied  is  slightly  different. 
Though  there  are  different  rules  of  substantive  law  as  to  the 
effect  of  sealed  and  imsealed  written  contracts,  and  as  to  their 
\'ariation  by  parol  after  they  have  been  entered  into,  the  rules 
of  mterpreting  them  at  the  present  day  are  the  same.^^  So 
courts  of  law  and  equity  have  no  different  rules  for  determining 
the  meaning  of  a  contract.^^ 

» Erickaon  v.  United  States,  107  Fed.  74,  92  Atl.  883,  L.  R.  A.  1015  E.  800; 

204;  Field  r.  Leiter,  118  lU.  17,  26,  6  Kane   v.    Hood,    13    Pick.    281.     In 

N.  EL  877;  Gibbe  9.  People  'a  Nat.  Bank,  Robertaon  v.  French,  4  Eaat,  130,  134, 

m  HL  307,  312,  64  N.  £.  1060;  Ken-  Lord  Ellenborough  aaid:  ''The  aame 

ittdy  9.  Kennedy,   150  Ind.  636,  50  rule  of  conatruction  which  appliea  to 

N.  £.  756;  United  Boxboard,  etc.,  Co.  all  other  inatrumenta  appliea  equally 

(.  McEwan  Broa.  Co.  (N.  J.  Eq.),  76  to  thia  inatrument  of  a  policy  of  inaur- 

AtL  550,    553;  Briatol   v.    Boatwick,.  ance."     C/.  Doe  v.  Benson,  4  B.  & 

139  Tenn.  304,  202  S.  W.  61;  Collins  Aid.  588,  where  the  court  held  that  in 

V.  Uvelle,  44  Vt.  230.  a  parol  lease  "Lady  Day''  might  be 

^^Lord  Blackburn  in  Calcutta,  etc.,  shown  by  uaage  to  mean  old  '^Lady 

Steam  Navigation  Co.  v.  DeMattoa,  Day"  not  the  day  then  fixed  by  atat- 

32LJ.  (N.S.)332, 330.  ute,  but  approved  of  an  earlier  caae 

^Hoffman    v.    Eaatem    Wiaconsin,  which  held  the  contraiy,  becauae  the 

etc,  Light  Co.,  134  Wis.  603, 1 15  N.  W.  leaae  there  waa  by  deed  and  "  evidence 

383.  ia  not  admiaaible  to  explain  a  deed.'' 

'»8ee«ttpra,§605.  "Jeraey  City  ».  Mynn,  74  N.  J. 

^*  Dwy  9.  Connecticut  Co.,  80  Conn.  Eq.  104,  70  Atl.  497. 
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§  618.  Primaiy  rules  of  interpretation. 

1.  The  common  or  normal  meaning  of  language  will  be 
given  to  the  words  of  a  contract  imless  the  circumstances  show 
that  in  a  particular  case  a  special  meaning  should  be  attached 
to  it.  Ordinary  language  may  bear  locally  an  extraordinary 
meaning  in  some  circumstances;  but  in  the  vast  majority  of 
cases  it  does  notJ*  2.  Technical  terms  or  words  of  art  will  be 
given  their  technical  meaning,^  imless  the  context  or  local 
usage  shows  a  contrary  intention/"  and  under  this  principle 
mercantile  terms  in  mercantile  contracts  will  be  given  the 
meaning  which  merchants  ordinarily  give  them.^^    This  rule, 


^"The  grammatical  and  OFdinary 
sense  of  the  words  is  to  be  adhered  to, 
unless  that  would  lead  to  some  absurd- 
ity, or  some  repugnance  or  inconsist- 
ency with  the  rest  of  the  instrument, 
in  which  case  the  grammatical  and 
ordinary  sense  of  the  words  may  be 
modified  so  as  to  avoid  that  absurdity 
and  inconsisttticy,  but  no  further.'' 
Lord  Wensl^dale,  in  Grey  9.  Pearson, 
6  H.  L.  C.  61,  quoted  by  Ld.  Black- 
bum,  Caledonian  Ry.  v.  North 
British  Ry.,  6  Ap.  Gas.  114,  131,  and 
by  Swayze,  J.,  in  Thompson  v.  Tren- 
ton Water  Power  Go.,  77  N.  J.  L. 
672,  73  AU.  410;  Fowell  v.  Tranter,  3 
H.  &  G.  458,  461,  per  Bramwell,  B.; 
Stanley  v.  Western  Ins.  Go.,  L.  R.  3 
Ex.  71.  See  also  Gowles  Elec.  Smelting 
Go. ».  Lowrey,  79  Fed.  331,  24  G.  G.  A. 
616,  47  U.  S.  App.  631;  Fitsgerald  v. 
First  Nat.  Bank,  114  Fed.  474,  52 
G.  G.  A.  276;  Wege  v.  Safe-Gabmet 
Go.,  249  Fed.  696,  161  G.  G.  A.  606; 
Wolf  V.  Schwill,  282  lU.  189,  118  N.  E. 
414;  Moore  v.  Phoenix  Ins.  Go.,  62 
N.  H.  240, 13  Am.  St.  Rep.  556;  Smith 
V.  Ramsey,  116  Va.  530,  82  S.  E.  189. 

"Taylor  v.  St.  Helen's  Gorp.,  6 
Gh.  D.  264;  Lloyd  v.  Kehl,  132  Gal. 
107,  64  Pac.  125;  Weinreich  Estate  Go. 
V.  A.  J.  Johnston  Go.,  28  Gal.  App.  144, 
151  Pac.  667;  Maril  v.  Gonnecticut 
Fire  Ins.  Go.,  95  Ga.  604,  23  S.  E.  463, 
30  L.  R.  A.  835,  51  Am.  St.  Rep.  102; 


Louisville  &  N.  R.  Go.  v,  Illinois  Gent. 
R.  Go.,  174  lU.  448,  51  N.  E.  824; 
Maryland  Goal  Go.  v,  Gumberland, 
etc.,  R.  Go.,  41  Md.  343,  352;  Hattiea- 
burg  Plumbing  Go.  t;.  Garmichael,  80 
Miss.  66,  31  So.  536;  Nelson  t;.  Sun 
Mutual  Ins.  Go.,  71 N.  Y.  453;  McDon- 
ough  V.  Jolly,  165  Pa.  542,  3a  AU.  1048, 
Frost  V.  Martin  (Tex.  Giv.  App.),  203 
S.  W.  72;  Roanoke  v.  Blair,  107  Va. 
639, 60  S.  E.  75. 

^  See  cases  cited  8upra,  §§  614,  560. 

^  Robertson  v.  French,  4  East,  130; 
Mallan  v.  May,  13  M.  A  W.  511,  517; 
Holt  9.  GoUyer,  16  Gh.  D.  718;  Metro- 
politan Exhibition  Go.  v.  Ewing,  42 
Fed.  198,  7  L.  R.  A.  381  ("Reserve" 
in  a  ball  player's  contract);  Beach  v. 
Travelers'  Ins.  Go.,  73  (Donn.  118,  46 
Atl.  768;  Gleveland,  etc.,  R.  Go.  v. 
Jenkins,  174  lU.  398,  51  N.  E.  811,  62 
L.  R.  A.  922,  66  Am.  St.  Rep.  296; 
Wood  V.  Allen,  111  la.  97, 82  N.  W.  451 ; 
Rickerson  v,  Hartford  Fire  Ins.  Go., 
.149  N.  Y.  307, 43  N.  E.  856;  New  Eng- 
land Granite  Works  v.  Bailey,  69  Vt. 
257,  37  Atl.  1043.  In  Robertson  v. 
French,  4  East,  130,  135,  Lord  Ellen- 
borough  said:  "It  is  to  be  construed 
according  to  its  sense  and  meaning,  as 
collected  in  the  first  place  from  the 
terms  used  in  it,  which  terms  are  them- 
selves  to  be  understood  in  their  plain, 
ordinary,  and  popular  sense,  unless  they 
have  generally  in  respect  to  the  sub- 
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however;  will  yield  if  the  application  of  oth^  primary  rules 
diow  a  contrary  meaning.  Thus,  if  the  circumstances  or  con- 
text show  that  a  technical  word  was  not  used  in  its  proper 
technical  sense,  another  meaning  may  be  given  it.^  So  an 
ordinaiy  word  may  from  the  context  (or  surrounding  circiun- 
stanoes)  be  ^ven  an  unusual  meaning.^^  3.  The  writing  will 
be  read  as  a  whole;  and  every  part  will  be  construed  with 
reference  to  the  whole;  and  if  possible  it  wiU  be  so  construed 
as  to  ^ve  effect  to  its  general  purpose.^^  The  context  and 
subject-matter  of  a  contract  may  ^ow  that  in  a  particular 
soitence  an  ordinary  word  has  an  unusual  meaning;  ^  or  that 


jeet-omtter,  as  by  the  known  usage  of 
trade,  or  the  like,  acquired  a  peculiar 
aeose  distinct  from  the  popular  sense 
of  the  same  words;  or  unless  the  con- 
tot  evidently  points  out  that  they 
moBt  in  the  particular  instance,  and 
in  ardor  to  effectuate  the  immediate 
intention  of  the  parties  to  that  con- 
tnet,  be  understood  in  some  other 
speaal  and  peculiar  sense."  Quoted 
br  Abbott,  C.  J.  (Lord  Tenterden),  in 
I^  9.  Anderson,  3  B.  &  C.  495,  500, 
ud  in  Hunter  9.  Leathley,  10  B.  A  C. 

"Giuenewald  v.  Neu,  215  HI.  132, 
74  N.  £.  101;  Fisher  Electric  Go.  v. 
fiath  Iron  Works,  116  Mich.  203,  74 
N.  W.  493;  Mansfield,  etc.,  R.  Go.  v. 
Veeder,  17  (Hiio,  385;  Lehigh  &c.  Goal 
Okv,  Wri^t,  177  P&.  387,  35  AU.  919. 

nSmunona  o.  Groom,  167  N.  G.  271, 
83  &  E.  471. 

''2  Coke  Inst.  173  ("et  anteceden- 
tibos  et  oonsequentibus  fit  optima 
interpretatio");  Goles  v.  Hulme,  8 
B.  A  C.  568;  Boardman  v.  Reed,  6  Pet. 
328,  8  L.  Ed.  415;  O'Brien  v.  MiUer, 
168  U.  S.  287,  42  L.  Ed.  469,  18  Sup. 
Ct  140;  Canadian  Northern  R  Go.  v. 
Hotthem  Mifls.  R.  Co.,  209  Fed.  758, 
I2SC.  C.  A.  482;  Birmingham  Water- 
VQiks  Co.  V.  Windham,  190  Ala.  634, 
S7  So.  424;  Fort  Smith  Light,  etc..  Go. 
•■  Kdkqr,  94  Ark.  461,  127  S.  W.  975; 
Adingfam  Hotel  Co.  v.  Rector,  124 
Ark.  90,  186  8.  W.  622;  McCaskiU  v. 


Union  Naval  Stores  Co.,  59  Fla.  571, 
574,  52  So.  961;  Mittel  v,  Karl,  133  lU. 
65,  24  N.  E.  553,  8  L.  R.  A.  655;  Gibbs 
V,  People's  Nat.  Bank,  198  111.  307, 312, 
64  N.  E.  1060;  Warrum  v.  White,  171 
Ind.  574,  86  N.  E.  959;  Landry  State 
Bank  v.  Meyers,  52  La.  Ann.  1769,  28 
So.  136;  Smith  v,  Davenport,  34  Me. 
520;  McGaw  v.  Hanway,  120  Md.  197, 
87  Atl.  666,  Ann.  Gas.  1915  A,  601; 
Hathaway  t;.  Stone,  215  Maas.  212, 102 
N.  E.  461;  Cutler  v,  Spens,  191  Mich. 
603,  158  N.  W.  224;  Webb  v.  Missouri 
State  L.  I.  Co.,  134  Mo.  App.  576,  580, 
115  S.  W.  481; 'Jackson  v.  Phillips,  57 
Neb.  189,  77  N.  W.  683;  Monmouth 
Park  Assoc,  v.  Wallis  Iron  Works,  55 
N.  J.  L.  132,  26  Ad.  140,  19  L.  R.  A. 
456,  39  Am.  St.  Rep.  626;  Sattler  v. 
Hallock,  160  N.  Y.  291,  54  N.  E.  667, 
46  L.  R.  A.  679,  73  Am.  St.  Rep.  686; 
First  Nat.  Bank  v.  Jones,  219  N.  Y.  312, 
114  N.  E.  349;  Spencer  v.  Jones,  168 
N.  C.  291,  84  S.  E.  261;  German  Fire 
Ins.  Go.  V.  Roost,  55  Ohio  St.  581,  45 
N.  E.  1097, 36  L.  R.  A.  236,  60  Am.  St. 
Rep.  711;  Friedheim  v.  Walter  H. 
HHdic  Co.,  104  S.  Gar.  378,  89  S.  E. 
358;  Arbuckle  v.  Kirkpatrick,  98  Tenn. 
221,  39  S.  W.  3,  36  L.  R.  A.  285,  60 
Am.  St.  Rep.  854;  Toelln^  v.  McGinnis, 
55  Wash.  430,  104  Pac.  641;  Southern 
Flour,  etc.,  Go.  v,  McGeehan,  144  Wis. 
130,  128  N.  W.  879. 

**  Brush,  etc..  Go.  v.  Montgomery, 
114  Ala.  433,  21   So.  960;  Kohl  v. 
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a  word  whose  meaning;  taken  by  itself,  is  clear,  has  been  in- 
accurately used."^  *'Noscitur  a  Sociis"  is  an  old  maxim  which 
summarizes  the  rule  both  of  language  and  of  law  that  the  mean- 
ing of  words  may  be  indicated  or  controlled  by  those  with  which 
they  are  associated.'^  4.  The  circumstances  under  which  a 
writing  was  made  may  always  be  shown.  The  question  the 
court  is  seeking  to  answer  is  the  meaning  of  the  writing  at  the 
time  and  place  when  the  contract  was  made;  ^  and  all  the  sur- 
roimding  circumstances  at  that  time  necessarily  throw  light 
upon  the  meaning  of  the  contract.  The  importance  of  this 
rule  and  the  fact  that  it  is  sometimes  supposed  to  be  applicable 
only  in  the  case  of  an  ambiguous  writing  makes  necessary  some 
discussion  in  a  subsequent  section  as  well  as  some  definition  of 
what  is  meant  by  surrounding  circumstances. 


§  619.  Secondary  rules.   The  main  purpose  of  the  instrument 
will  be  given  effect. 

It  not  infrequently  happens  that  even  after  the  application 
of  the  primary  principles  'which  have  been  considered  and 
obtaining  all  possible  light  from  surroimding  circunostances, 
usages,  the  nature  of  the  business,  and  the  object  of  the  bar- 
gain, it  is  still  imcertain  what  the  contract  legally  means. 
Under  these  cinnunstances  certain  rules  are  recognized  as 
helpful  in  arriving  at  a  conclusion. 


Frederick,  115  la.  517,  88  N.  W.  1055; 
Atkinson  v.  Sinnott,  67  Miss.  502,  7 
So.  289;  Simmons  v.  Groom,  167  N. 
Car.  271,  83  S.  E.  471;  Pendleton  v. 
Saunders,  19  Or.  9, 24  Pac.  506;  Lehigh, 
etc.,  Coal  Co.  i;.  Wright,  177  Pa.  387, 
35  Atl.  919;  Kentzler  v.  Accident 
Assoc,  88  Wis.  589,  60  N.  W.  1002. 

^*  ''There  is  a  distinction  between  an 
inaccuracy  and  an  ambiguity  of  lan- 
guage. Language  may  be  inaccurate 
without  being  ambiguous,  and  it  may 
be  ambiguous  though  perfectly  ac- 
curate. .  .  .  The  language  may  be 
inaccurate  but  if  the  court  can  deter- 
mine the  meaning  of  this  inaccurate 
language  without  any  other  guide 
than  a  knowledge  of  the  simple  facts 
upon  which,  from  the  nature  of  lan- 


guage in  general,  its  meaning  depends, 
the  language  though  inaccurate,  could 
not  be  ambiguous."  Donovan  v. 
Boeck,  217  Mo.  70,  116  S.  W.  543, 
quoting  from  Riggs  v.  Myers,  20  Mo. 
239." 

"Elliott  v.  Bishop,  10  Exch.  496, 
519,  11  Exch.  113;  State  v.  Western 
Union  Tel.  Co.,  196  Ala.  570,  72  So.  99; 
Morse  v.  Fire  &c.  Ins.  Co.,  30  Wis. 
534,  537,  11  Am.  Rep.  587.  So  in  the 
construction  of  statutes.  State  v. 
Liflfring,  61  Ohio  St.  39,  50,  55  N.  E. 
168,  46  L.  R.  A.  334,  76  Ann.  St.  Rep. 
358;  Blake  v.  Blake,  75  Wis.  339,  43 
N.  W.  144. 

''Batchelder    v.    Batchelder,     220 
Mass.  42,  107  N.  £.  455.    See  xnfra, 
§629. 
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1.  The  court  will  if  possible  ffve  effect  to  all  parts  of  the 
instrum^it  and  a  construction  which  gives  a  reasonable  mean- 
n%  to  all  its  provisions  will  be  preferred  to  one  which  leaves 
a  portion  of  the  writing  useless  or  inexplicable;  ^  and  if  this  is 
impossible  a  construction  which  gives  effect  to  the  main 
apparent  purpose  of  the  contract  wiU  be  favored.®  Indeed, 
in  giving  effect  to  the  general  meaning  of  a  writing  particular 
words  are  sometimes  wholly  disregarded,**  or  suppUed.^ 
Thus  "or"  may  be  given  the  meaning  of  "and, "  or  vice  versa, 
if  the  remamder  of  the  agreement  shows  that  a  reasonable 
pCTson  in  the  position  of  the  parties  would  so  understand  it.** 


"  Menill-Ruckgaber  Co.  v.  United 
States,  241  U.  S.  387,  60  L.  Ed.  1058, 
36  S.  a.  662;  Greil  v.  StoUenwerck 
(Ak),  78  So.  79;  English  v.  Shelby,  116 
•Ark.  212,  172  S.  W.  817;  New  Brantmer 
Extension  Ditch  Ck>.  v.  Kramer,  57 
Goto.  218,  141  Pac.  498;  Grimes  v. 
BamdoUar,  58  Colo.  421,  148  Pac.  256; 
Suiitaiy  District  v.  McMahon  & 
MoQtsomery  Co.,  110  HI.  App.  510; 
Switser  v.  Pinoonning  Mfg.  Co.,  59 
Mich.  488,  26  N.  W.  762;  Caledonia 
Goal  Co.  9.  Consolidated  Coal  Co., 
ISI  Mich.  431,  148  N.  W.  187;  Home 
Mut  F.  Ids.  Co.  v,  Pittman,  111  Miss. 
420,  71  So.  739;  McGavock  v.  Omaha 
Nat  Bank,  64  Neb.  440,  90  N.  W.  230; 
FVasrhinan  v.  Furgueaon,  223  N.  Y. 
235^  119  N.  E.  400;  Reynolds  v.  Stock- 
man, 109  S.  Car.  112,  95  S.  E.  341; 
McKay  v.  Bamett,  21  Utah,  239,  60 
Pte.  1100,  60  L.  R.  A.  371;  Burt  v. 
StzingfeUow,  45  Utah,  207,  143  Pac. 
234;  Smith  v,  Ramsey,  116  Va.  530,  82 
8.  E.  189. 

"  Dimech  p,  Corlett,  12  Moo.  P.  C. 
199,228.  In  Marx  V.  American  Malting 
Co.,  169  Fed.  582,  584,  95  C.  C.  A.  80, 
the  court  said:  ''It  is  a  fundamental 
rale  in  the  interpretation  of  agreements 
that  we  should  ascertain  the  prime 
object  and  purpose  of  the  parties,  and, 
in  case  of  ambiguity  produced  by  its 
nuDor  provisions,  the  latt^  should,  if 
possible,  be  so  construed  as  not  to  con- 
ffict  with  the  main  purpose."  .  .  . 


''In  many  cases  a  more  stringent  rule 
has  been  laid  down,  which  is  that,  if  the 
minor  provision  of  the  contract  is 
irreconcilable  with  the  obvious  general 
intent,  it  would  for  that  reason  be 
sacrificed  altogether  for  the  promotion 
of  the  general  purpose  of  the  agree- 
ment." 

''Edwards  v,  Jefferson  Standard  L. 
Ins.  Co.,  173  N.  Car.  614,  92  S.  E.  695; 
Withington  v.  Gypsy  Oil  Co.  (Okl.),  172 
Pac.  634.  Thus  in  a  bond  for  which  the 
condition  provided  that  a  debt  should 
not  be  paid  which  was  recited  in  the 
instrument  as  an  obligation,  the  word 
"  not "  was  rejected.  Wilson  v.  Wilson, 
5  H.  L.  C.  40. 

*°To  carry  out  the  main  intention 
manifested  in  a  writing,  "words  may 
be  transposed,  rejected  or  supplied,  if 
necessary  to  make  its  meaning  more 
clear."  Potthoff  v.  Safety  Armorite 
Conduit  Co.,  143  N.  Y.  App.  Div.  161, 
163,  127  N.  Y.  S.  994.  See  also  Park- 
hurst  v.  Smith,  Willes,  327,  332;  Pacific 
Surety  Co.  v.  Tc^e,  224  Mass.  98,  112 
N.  E.  653. 

•1  Dumont  v.  United  States,  98  U.  S. 
142,  25  L.  Ed.  65;  Manson  v,  Dayton, 
153  Fed.  258, 82  C.  C.  A.  588;  Chicago, 
B.  &  Q.  R.  Co.  V.  Bartlett,  120  111. 
603,  11  N.  E.  867;  Decker  v.  Carr,  11 
N.  Y.  App.  Div.  432,  42  N.  Y.  S.  243, 
affd.  154  N.  Y.  764,  49  N.  E.  1096; 
Lycoming  Fire  Ins.  Co.  v.  Woodworth, 
83  Pa.  223;  Bettman  v.  Harness,  42 
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Clerical  or  grammatical  errors  may  be  corrected;  *^  sii^ular  or 
plural  language  may  be  treated  as  if  it  were  the  other; ''  and 
other  illustrations  might  be  given  of  the  same  principle.*^ 
Punctuation  will  be  disr^arded  if  the  words  of  a  contract 
indicate  that  it  has  been  erroneously  inserted  or  omitted;*^ 
but  it  may  aid  in  determining  the  meaning  of  doubtful  lan- 
guage. The  freedom  of  construction  permissible  is,  however, 
necessarily  limited  by  the  principle  that  unexpressed  intention 
is  of  no  legal  effect.  The  reason  for  interpolating,  omitting 
or  disr^arding  specific  words  is  that  in  the  remainder  of  the 
writing  an  intention  is  expressed  which  makes  it  evident  that 
particular  words  were  erroneously  used. 

Therefore  where  there  is  a  repugnancy  between  general 
clauses  and  specific  ones,  the  latter  will  govern;  ^  and  even  if 


W.  Va.  433,  26  S.  E.  271,  36  L.  R.  A. 
566.  C/.  with  Atlantic  Terra  Cotta 
Co.  9.  Maaons'  Supply  Co.,  180  Fed. 
332,  103  C.  C.  A.  462;  Bridgera  v. 
Ormond,  153  N.  C.  113,  68  S.  £.  073. 

*<  Wood  V.  Coman,  56  Ala.  283;  Cox 
V,  Britt,  22  Ark.  567;  Sprague  p.  Ed- 
wards, 48  Gal.  230;  KeUogg  v.  Mix,  37 
Conn.  243;  Atlanta,  etc..  Railroad  Co. 
V.  Spear,  32  €ia.  550;  Calumet,  etc.. 
Canal  &  Dock  Co.  V.  Ruaaell,  68  HI.  426; 
Aulick  V.  WaUace,  12  Bush,  531; 
Marston  v.  Bigelow,  150  Mass.  45,  22 
N.  E.  71, 5  L.  R.  A.  43;  King  v.  Merritt, 
67  Mich.  194,  34  N.  W.  689;  Fowler 
V,  Woodward,  26  Mum.  347,  4  N.  W. 
231;  Brookman  v,  Kursman,  94  N.  Y. 
272;  Hoffman  v.  Riehl,  27  Mo.  554; 
Tenney  v.  Lumber  Co.,  43  N.  H.  343; 
Burr  V.  Broadway  Ins.  Co.,  16  N.  Y. 
267;  Dodd  v.  Bartholomew,  44  Ohio 
8t.  171, 5  N.  £.  866;  Watters  v.  Bredin, 
70  Pft.  235;  Jenkins  v.  Jenkins,  148 
Pa.  216,  23  Atl.  085;  Eatherly  v,  Eath- 
erly,  1  Coldw.  461,  78  Am.  Dec.  495; 
Camagy  v.  Woodcock,  2  Munf.  234, 
5  Am.  Dec.  470;  Liston  0.  Jenkins,  2 
W.  Va.  62. 

••George  v.  Tate,  102  U.  S.  564,  26 
L.  Ed.  232;  Cowles  Electric,  etc.,  Co.  v. 
Lowrey,  79  Fed.  331,  24  C.  C.  A.  616, 


47  U.  S.  App.  531;  Leith  v.  Bush,  61  Fk. 
395. 

•«  Boykin  v.  Bank  of  Mobfle,  72  Ala. 
262, 47  Am.  Rep.  408;  Irwin  v.  Nichols, 
87  Ark.  97,  112  S.  W.  209;  Berry  v. 
Kowalsky,  95  Cal.  134,  30  Pac.  202, 
29  Am.  St.  Rep.  101;  Richelieu  Hotel 
Co.  V,  International  M.  E.  Co.,  140 
ni.  248,  28  N.  E.  1044,  33  Am.  St. 
Rep.  234;  Schroeder  9.  Griggs,  80  Kana. 
357,  102  Fac.  469;  Way  v.  Greer,  196 
Mass.  237,  81  N.  E.  1002;  Monmouth 
Pftrk  Ass'n  v.  Wallis  Iron  Works,  55 
N.  J.  L.  132,  26  Ati.  140,  19  L.  R.  A. 
456, 39  Am.  St.  Rep.  626. 

**  Holmes  v.  Phenix  Ins.  Co.,  98 
Fed.  240,  39  C.  C.  A.  45,  47  L.  R,  A. 
308;  Cowles  Electric  Smelting  Co.  9. 
Lowrey,  79  Fed.  331,  24  Fed.  616; 
Allen  V.  United  States  Fidelity,  etc., 
Co.,  269  lU.  234,  109  N.  E.  1035;  Bur- 
gess V.  Badger,  124  lU.  288,  14  N.  E. 
850;  General  Accident,  etc.,  Co.  v, 
Louisville  Home  Tel.  Co.,  175  Ky.  96, 
193  S.  W.  1031,  L.  R.  A.  1917  D.  962; 
Perry  v,  J.  L.  Mott  Iron  Works  Co.,  207 
Mass.  501,  93  N.  E.  798;  Rice  t;.  Lin- 
cohi  A  N.  W.  R.  Co.,  88  Neb.  307, 129 
N.  W.  425. 

« English  V.  Shelby,  116  Aric  212, 
172S.W.817. 
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there  is  no  actual  repugnancy  if  the  words  of  the  contract  are 
taken  literally,  yet  when  from  the  whole  instrument  it  appears 
that  the  purpose  of  the  parties  was  fclely  directed  towards  the 
particular  matter  to  which  the  special  clause  or  words  relate 
the  g^eral  words  will  be  restrained.*^  Thus  the  recital  of  a 
bond  nuiy  restrain  the  literal  terms  of  the  condition.^  It  is 
also  an  accepted  principle  that  ''the  general  words  in  a  release 
are  lunited  always  to  that  thing  or  those  things  which  were 
q)eciaUy  in  the  contemplation  of  the  parties  at  the  time  when 
the  release  was  given;''  ^  and  indeed  it  has  been  laid  down 
broadly  that  general  words  in  any  contract  relating  to  a  par- 
ticular subject  shall  be  construed  as  meaning  things  of  the  same 
kind  as  the  particular  matters  referred  to.^  But  ''general 
words  foUowii^  an  enumeration  of  particular  things  may 
include  other  thing?  not  ejuadem  generis,  if  such  appears  to 
bave  been  the  intention  of  the  parties. ''  ^ 

Co.  V.  Blackmoie,  L.  R.  4  H.  L.  610, 
623;  Fire  Ins.  Asboc.  v.  Wickham,  141 
U.  S.  564,  581,  35  L.  Ed.  860,  12  S. 
Ct.  84;  Lumley  v.  Wabash  Railway 
Co.,  76  Md.  66,  22  C.  C.  A.  60;  French 
9.  Amett,  15  Ind.  App.  674,  44  N.  £. 
551;  Blair  v.  Chicago  A  A.  R.  Co.,  89 
Mo.  383,  1  S.  W.  350;  Mclntyre  v, 
Williamson,  1  Edw.  Ch.  34;  Jeffreys 
V.  Southern  Ry.  Co.,  127  N.  C.  377,  37 
S.  E.  515;  cp.  Jackson  v.  Ely,  57  Ohio 
St.  450, 49  N.  E.  792. 

'"'Agar  V.  Atheneum  Life  Assur. 
Soc.,  3  C.  B.  (N.  S.)  725;  Hendricks  v. 
Webster,  159  Fed.  927, 87  C.  C.  A.  107; 
Fisher  Mectric  Co.  v.  Bath  Iron  Works, 

116  Mich.  293, 74  N.  W.  493;  Meyers  v. 
Wood,  173  Mo.  App.  564,  158  S.  W. 
909;  New  York  Metal  Ceiling  Co.  v. 
New  York,  133  N.  Y.  App.  Div.  110, 

117  N.  Y.  S.  632;  Smith's  Est.,  210 
P^.  604,  60  Ad.  255;  Daly  v.  Old,  35 
Utah,  74,  99  Pac.  460,  28  L.  R.  A. 
(N.  S.)  463;  Jones  v.  Island  Creek  Coal 
Co.,  79  W.  Va.  532,  539,  91  8.  E.  391, 
394. 

^  Lindeke  v.  Associates'  Realty  Co., 
146  Fed.  630,  77  C.  C.  A.  56;  Shaw  v. 
Pope,  80  Conn.  206,  209,  67  Atl.  495. 


9.  Wri^t,  2  B.  A  P.  13; 
Hease  9.  Stevenson,  3  B.  &  P.  565, 574; 
Linton  v.  AUen,  154  Mass.  432,  438, 
28  N.  E.  780;  Whalon  v,  Kauffman,  19 
Johns.  97;  Bricker  v.  Bricker,  11  Ohio 
Stm.  See  also  HoUerbach  0.  United 
States,  233  U.  a  165,  58  L.  Ed.  898, 
»&Ct.553. 

«Bdl  9.  Bruen,  1  How.  169,  183,  11 
L  Ed.  89;  Union  Pacific  Co.  v.  Artist, 
60  Fed.  365^  19  U.  S.  App.  612, 23  L.  R. 
A.  581,  9  C.  C.  A.  14;  Canton  Inst. 
9.  Mun^y,  156  Mass.  305,  31  N.  E. 
%5;Kdk)gg  9.  Scott,  58  N.  J.  Eq.  344, 
44  AtL  190;  National  Mech.  Bkg. 
AflBQ.  9.  Conkling,  90  N.  Y.  116,  43 
Am.  Rep.  146.  "If  the  recitals  are 
dear  and  the  operative  part  is  ambig- 
uous, the  recitals  govern  the  construo- 
tka.  If  the  recitals  are  ambiguous  and 
tie  operative  art  is  dear,  the  operative 
put  most  prevail  If  both  the  recitals 
and  the  operative  part  are  clear,  but 
tbey  are  inconsistent  with  each  other, 
^  operative  part  is  to  be  preferred." 
&  parte  Dawes,  17  Q.  B.  D.  275,  286; 
quoted  with  approval  in  Williams  v, 
Birklqr,  165  N.  Y.  48>  57, 58  N.  E.  765. 
etc.,  of  the  8.  W.  Ry. 
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§  620.  Secondary  rules :  The  instrument  will  be  construed  if 
possible  so  that  it  shall  be  effective  and  reasonable. 

A  construction  which  makes  the  contract  lawful  will  be 
preferred  over  one  which  would  make  it  unlawful;  *  a  construc- 
tion which  renders  the  contract  valid  and  its  performance  pos- 
sible will  be  preferred  to  one  which  makes  it  void  or  its  per- 
formance impossible  or  meaningless;'  a  construction  which 


In  Wdbb  V,  Miaaouri  State  life  Ins. 
Co.,  134  Mo.  App.  576,  116  S.  W.  481, 
and  in  Hoffman  i^.  Eastern  Wisconsin 
Ac.  Light  Co.,  134  Wis.  603, 115  N.  W. 
383,  the  rule  oVejusdem  generU  was  not 
applied  to  the  words  ''or  otherwise." 

*  "It  is  a  general  rule,  that  whenso- 
ever the  words  of  a  deed,  or  of  the 
parties  without  deed,  may  have  a 
double  intendment,  and  the  one  stand- 
eth  with  law  and  right,  and  the  other 
is  wrongful  and  against  law,  the  intend- 
ment that  standeth  with  law  shall  be 
taken."  Co.  Lit.  42  a;  Fussell  v,  Dan- 
iel, 10  Exch.  581,  597,  by  Martin,  B. 
Mills  9.  Dunham,  [1891]  1  Ch.  576, 590 
Manning  v,  Ellioott,  9  App.  D.  C.  71 
Hobbs  V.  McLean,  117  U.  S.  567,  6 
B.  Ct.  870, 29  L.  Ed.  940;  United  States 
Fidelity  Co.  v.  Board  of  ConmuBsion- 
ers,  145  Fed.  144,  76  C.  C.  A,  114; 
Wiggin  V,  Federal  Stock  Co.,  77  Conn. 
507,  59  Atl.  607;  Equitable  Loan  h 
Security  Co.  v.  Waring,  117  Ga.  599, 
44  S.  E.  320,  62  L.  R.  A.  93,  96  Am. 
St.  Rep.  177;  Hunt  v.  Elliott,  80  Ind. 
245,  41  Am.  Rep.  794;  Briody  v,  De 
Kimpe,  91  N.  J.  L.  206,  102  Atl.  688; 
Lorillard  ».  Clyde,  86  N.  Y.  384;  North 
Pacific  Lumber  Co.  v.  Spore,  44  Or. 
462,  75  Pac.  890;  Carolina  Spruce  Co. 
V,  Black  Mountain  R.  Co.,  139  Tenn. 
137, 201 S.  W.  1034;  McCoy  9.  Bankers' 
Trust  Co.  (Tex.  Civ.  App.),  208 
S.  W.  1138;  Pulp  Wood  Co.  v.  Green 
Bay  Paper  Co.,  157  Wis.  604, 147  N.  W. 
1058. 

*  "All  contracts  should  if  possible 
be  construed  ut  res  magis  valeat  qaam 
pereai"    Byles,  J.,  in  Shoreditch  Ves- 


try V,  Hughes,  17  C.  B.  (N.  S.)  137, 162; 
Broom  v.  Batchelor,  1  H.  &  N.  255; 
Columbus  Construction  Co.  v.  Crane 
Co.,  98  Fed.  946,  40  C.  C.  A.  35; 
Cole  Motor  Car  Co.  v.  Hurst,  228  Fed. 
280,  142  C.  C.  A.  572;  American  Tie 
A  Timber  Co.  v.  Naylor  Lumber  Co., 
190  Ala.  319,  67  So.  246;  Sinclair  v. 
National  Surety  Co.,  132  Iowa,  549, 
107  N.  W.  184;  Bwry  v,  Frisbie,  120 
Ky.  337,  27  Ky.  L.  Rep.  724,  86  S.  W. 
5^;  North  River  Ins.  Co.  9.  Dyche, 
163  Ky.  271,  173  S.  W.  784;  McEvoy 
V,  Security  Fire  Ins.  Co.,  110  Md.  275, 
73  Atl.  167,  22  L.  R.  A.  (N.  S.)  964, 
132  Am.  St.  Rep.  428;  Black  v,  Bach- 
elder,    120    Mass.    171;    Scripps    v, 
Sweeney,  160  Midi.  148,  125  N.  W. 
72;  Millen  v.  Potter,  190  Mich.  262, 157 
N.  W.  101;  National  Bank  of  Com- 
merce 0.  Flanagan  Mills  Ac.  Co.,  268 
Mo.  547,  188  S.  W.  117;  Horton  o. 
Rohlff,  69  Neb.  95,  95  N.  W.   36; 
Vickers  v.  Electroaone  Co.,  67  N.  J.  L. 
665,  52  Atl.  467;  Griffey  v.  New  York 
Central  Ins.  Co.,  100  N.  Y.  417,  3 
N.  E.  309,  53  Am.  Rep.  202;  Rice  v. 
Miner,  151  N.  Y.  S.  983,  89  N.  Y. 
Misc.  395;  Johnson  v,  Rhode  Island 
Ins.  Co.,  172  N.  C.  142,  90  S.  E.  124; 
Pulp  Wood  Co.  V,  Green  Bay  Paper 
Co.,  157  Wis.  604,  147  N.  W.   1058. 
Thus  a  writing  which  recited  that  it 
was  an  agreement  between  the  parties, 
which  was  signed  by  both  parties,  and 
by  which  one  party  agreed  to  sell  to 
the  other  its  make  of  butter  for  a  cer- 
tain period  at  a  certain  price,   is  a 
binding  agreement  for  the  sale,    al- 
though it  contains  no  express  prom- 
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makeB  the  contract  fair  and  reasonable  will  be  preferred  to  one 
which  leads  to  harsh  or  unreasonable  results.^  Therefore, 
construction  of  a  contract  which  would  lead  to  a  forfeiture 
will  not  be  favored.^  For  the  same  reason,  a  restriction  in  a 
deed  on  the  use  of  property  will  be  construed  in  favor  of  the 
grantee;  ^  and  when  contracts  are  optional  in  respect  to  one 
party,  they  are  strictly  construed  in  favor  of  the  party  bound 
and  {gainst  the  party  that  is  not  bound.^  But  the  mere  fact 
that  parties  have  made  an  improvident  bargain  wiU  not  lead 
a  court  to  make  unnatural  implications  or  artificial  construc- 
tions.* 

§621.  Secondary  rules.    Language  will  be  construed  most 
strongly  against  the  party  using  it. 

Since  one  who  speaks  or  writes,  can  by  exactness  of  expre&- 
sion  more  easily  prevent  mistakes  in  meaningi  than  one  with 
whom  he  is  dealii^,  doubts  arising  from  ambiguity  of  language 


iae  by  the  buyer  to  pay.  Roundy  A 
McMarray  Co.  v,  Nicholson  Produce 
Co.,  166  la.  39, 147  N.  W.  305. 

*JL  Leschen  A  Sons  Co.  v.  May- 
flofwer,  etc.,  Min.  Co.,  173  Fed.  855, 
97C.  C.  A.  465;  Pressed  Steel  Car  Co. 
9.  Eastern  Ry.  Co.,  121  Fed.  609,  57 
C.  C.  A.  635 ;  Little  Cahaba  Coal  Co.  v. 
iEtoa  L.  Ins.  Co.,  192  Ala.  42,  68 
So.  317,  Ann.  Cas.  1917  D.  863;  Letch- 
VQrth  9.  Vaughan,  77  Ark.  305,  90 
S.  W.  1001;  Stdn  v,  Archibald,  151 
CaL  220, 90  Pac.  536;  Savage  v.  Smith, 
170  Ckl.  472,  150  Pac.  353;  MacDon- 
aU  9.  MtDA  Indemnity  Co.,  90  Conn. 
226,  96  Atl.  926;  Han  9.  Peterson,  80 
ID.  App.  21;  R.  F.  Conway  Co.  v, 
Odeago,  274  lU.  369,  113  N.  E.  703; 
BBu  9.  Union  Steamboat  Co.,  51  Mich. 
558^  17  N.  W.  55;  B.  Siegel  Co.  v.  Codd, 
1S3  &Gdi.  145,  149  N.  W.  1015;  Me- 
artoey  v.  Guardian  Trust  Co.,  274  Mo. 
224, 202  S.  W.  1131;  Gillet  9.  Bank  of. 
America,  160  N.  Y.  549,  55  N.  E. 
292;  Wigaud  v.  Bachmann-Bechtel 
Brewing  Co.,  222  N.  Y.  272,  118  N.  E. 
618;  Fleischman   v.   Furgueson,   223 


N.  Y.  235,  119  N.  £.  400;  BingeU  v. 
Royal  Ins.  Co.,  240  Pft.  412, 87  Atl  .955; 
Bank  of  Old  Dominion  9.  McVeigh, 
32  Gratt.  530;  Allemong  9.  Augusta 
Nat.  Bank,  103  Va.  243,  48  S.  E.  897. 

*Maloney  9.  Maryland  Casualty 
Co.,  113  Ark.  174,  167  S.  W.  845; 
Dumphy  9.  Commercial  Union  Assur. 
Co.,  107  Tex.  107,  174  S.  W.  814; 
Sparkman  9.  Davenport  (Tex.  Civ. 
App.),  160  S.  W.  410;  Adams  v.  Fi- 
delity Lumber  Co.  (Tex.  Civ.  App.), 
201  S.  W.  1034;  Pagel  9.  United  States 
Casualty  Co.,  168  Wis.  278,  148  N.  W. 
878.  In  Hunt  v.  Held,  90  Ohio,  280, 
107  N.  E.  765,  it  was  held  that  where 
a  right  to  enforce  a  restrictive  cov- 
enant in  a  conveyance  is  doubtful, 
all  doubts  should  be  resolved  in  favor 
of  the  free  use  of  the  property  for  law- 
ful purposes  by  the  owner  of  the  fee. 

•  Stone  9.  Pillsbury,  167  Mass.  332, 
45  N.  E.  768;  Grubb  9.  Grubb,  101 
Pa.  11. 

^  Frank  Oil  Co.  9.  Belleview  Gas  A 
Oil  Co.,  29  Okl.  719,  119  Pac.  260. 

» In  re  P.  J.  Sullivan  Co.,  247  Fed. 
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are  resolved  in  favor  of  the  latter;  *  and  as  he  will  ordinarily 
be  the  promisee  of  the  promise  in  question,  it  is  sometimes 
stated  that  the  contract,  if  ambiguous,  will  be  construed  m 
favor  of  the  promisee.  ^^  This  rule  finds  frequent  application 
to  policies  of  insurance  which  are  ordinarily  prepared  solely 
by  the  insurance  company  and  the  words,  therefore,  are  con- 
strued most  strongly  against  it.^^  This  has  been  so  held  even 
in  case  of  standard  policies  the  terms  of  which  are  fixed  by 
statute;  ^^  but  it  seems  rather  that  the  reason  of  the  rule  ceasing, 
the  rule  also  should  cease  in  such  a  case;  and  this  view  has  been 
taken  by  some  courts,^'  though  doubtless  a  construction  already 


130;  Kanaskat  Lumber  Go.  v.  Cascade 
Timber  Co.,  80  Wash.  561,  142  Pac. 
15. 

*  Bacon's  Maxims,  Tracts,  42;  Shep- 
pard's  Touchstone,  87,  88;  Mayer  v, 
Isaac,  6  M.  &  W.  605;  Wilson  v.  Cooper, 
05  Fed*  625;  Maix  v,  American  Malting 
Co.,  160  Fed.  682,  05  C.  C.  A.  80; 
Bijur  Motor  Lighting  Co.  v.  Eclipse 
Mach.  Co.,  237  Fed.  80;  Denson  v. 
CaddeU  (Ala.),  77  So.  720;  AUen-West 
Commission  Co.  p.  People's  Bank,  74 
Ark.  41,  84  S.  W.  1041;  Clark  v.  J.  R. 
Watkins  Medical  Co.,  115  Ark.  166, 
171  S.  W.  136;  Asmussen  v.  Post 
Printing  Co.,  26  Colo.  App.  416,  143 
Pac.  306;  Mueller  v.  Northwestern 
University,  05  HI.  App.  258,  affd.  105 
HI.  236,  63  N.  E.  110,  88  Am.  St.  Rep.. 
104;  Maney  Milling  Co.  v,  Baker- 
WignaU  A  Co.,  186  Hi.  App.  300;  St. 
Landry  State  Bank  v,  Meyers,  52  La. 
Ann.  1760,  28  So.  136;  Wier  v.  Amei^ 
ican  Locomotive  Co.,  215  Mass.  303, 
102  N.  E.  481;  Wetmoie  &.  Patison,  45 
Mich.  430,  8  N.  W.  67;  Ardis  v.  Grand 
Rapids  &c.  R.  Co.,  200  Mich.  400,  167 
N.  W.  5;  Belch  v.  Schott,  171  Mo.  App. 
367,  157  S.  W.  658;  Hory  v.  Supreme 
Tribe,  08  Neb.  160,  152  N.  W.  205; 
Maishall  v.  Sackett  A  Wilhelms  Co., 
166  N.  Y.  App.  Div.  141,  151  N.  Y. 
S.  1045;  Hyland  v,  Oregon  Haaaam 
Piv.  Co.,  74  Oreg.  1,  144  Pac.  1160, 
L.  R.  A.  1015  C.  823,  Ann.  Cas.  1016 


E.  041;  In  re  Eighth  Ave.,  82  Wash. 
308, 144  Pac.  533. 

"  2  Bl.  Conun.  380;  Cal.  Qv.  Code, 
1 1654;  Byron  v.  First  Nat.  Bank,  75 
Or.  206,  146  Pac.  516. 

"  Notman  t;.  Anchor  Aas.  Co.,  '4  C. 
B.  (N.  S.)  476;  Fowkes  v,  Manchester 
h  London  Association,  3  B.  &  S.  017; 
Joel  V.  Law  Union  &  Crown  Ins.  Co., 
[1008]  2  K.  B.  863,  800;  Philadelphia 
Casualty  Co.  v.  Fechhetmer,  220  Fed. 
401,  136  C.  C.  A.  25;  Pennsylvania 
Fire  Ins.  Co.  v.  Draper,  187  Ala.  103, 
65  So.  023;  Petello  9.  Teutonia  Fire 
Ins.  Co.,  80  Conn.  175,  03  Atl.  137, 
L.  R.  A.  1015  D.  812;  McEachem  v. 
New  York  life  Ins.  Co.,  15  Ga.  App. 
222,  82  S.  E.  820;  American  Surety 
Co.  t;.  Pangbum,  182  Ind.  116,    105 
N.  £.  067,  Ann.  Cas.  1016  E.  1126; 
Sinclair  t;.  National  Surety  Co.,   132 
la.  540,  107  N.  W.  184;  Paskusz  v. 
Philadelphia  Casualty  Co.,  213  N.  Y. 
22,  106  N.  E.  740;  Moore  v.  MtoB,  Life 
Ins.  Co.,  75  Or.  47,  146  Pac.  151. 

"  Cottingham  v.  Maryland  Motor 
Car  Ins.  Co.,  168  N.  C.  250,  L.  R.  A. 
1015  D.  344,  Ann.  Cas.  1017  B.  1237, 
84  S.  E.  274;  Gazzam  v.  German  Union 

F.  Ins.  Co.,  155  N.  C.  330,  71  S.  E. 
434. 

^'Mick  V.  Royal  Exchange  Assur., 
87  N.  J.  L.  607,  01  Atl.  102;  I^eLson  v. 
Traders'  Ins.  Co.,  181  N.  Y.  472,  475, 
74  N.  E.  421. 


§622 


GENERAL  RULES 


1205 


established  by  the  courts  for  certain  words  before  the  adoption 
of  a  standard  policy  should  be  ^ven  to  the  same  words  in  a 
staadard  policy.  ^^ 


§  622.  Secondaiy  rules:  Written  matter  in  a  contract  is  given 
greater  effect  than  printed  matter. 

Where  part  of  the  contract  is  in  writing  and  part  is  in  print- 
ing, the  writing  will  be  ^ven  effect  if  there  is  repugnancy 
between  the  two  portions  of  the  instrument.^*  ''This  rule  is 
^plied  with  greater  liberaUty  where  it  appears  that  the  printed 
matt^  is  in  obscure  type  or  placed  where  it  would  not  be  likely 
to  be  seen  or  where  the  printed  matter  was  evidently  not  in- 
tfflded  to  be  incorporated  in  the  contract.  In  such  cases  the 
printed  matter  has  been  accorded  Uttle  influence  m  changing 
&e  clear  and  explicit  language  of  a  contract;"  ^*  but  of  course 


"  Days  0.  Insunnoe  Co.,  115  Mich. 
382,73N.W.383. 

"RobertBon  v,  French,  4  East,  130, 
1%;  Joyce  &.  Reahn  Ins.  Co.,  L.  R. 
7Q.  B.  580, 583;  Magee  v.  Lavell,  L.  R. 
9C.  P.  107, 113;  Dudgeon  9.  Pembroke, 
2  App.  Cbs.  2S4;  Glynn  v.  Margetson, 
[1893]  App.  Can.  351;  Breyman  v.  Ann 
Arbor  R.  Co.,  85  Fed.  579;  Lipachits  v. 
Napa  Fruit  Co.,  223  Fed.  098,  139  C. 
C.  A.  228;  Augusta  Factory  v,  Mente, 
132  Ga.  508,  64  S.  £.  553;  Chicago  v. 
Weir,  165  DL  582, 46  N.  E.  725;  Urbany 
9.  GmtoD,  176  Iowa,  217,  157  N.  W. 
8S2;  MansBeld  Machine  Works  v. 
CoauQon  Council,  62  Mich.  546,  29 
N.  W.  105;  Sprague  Electric  Co.  v. 
Board  of  Commissionera,  83  Minn.  262, 
S8  N.  W.  332;  Eager  v.  Mathewson, 
27  Ne?.  220,  74  Pac.  404;  Collins  v. 
Knirth,  51  N.  Y.  App.  Div.  188,  64 
X.  Y.  S.  549;  Fa^n  v.  IHrich,  166 
S.  y.  App.  D.  342,  162  N.  Y.  8.  37; 
fi|^  V.  Hdoomb,  84  Wash.  145, 
1«  Pic  391. 

In  Baumvoll  Manufactur  von 
Sehsbler  9.  Gilchiest,  [1891]  2  Q.  B. 
310.  317,  Charies,  J.,  said:  ''In  con- 
straiiiK  a  diarter  party,  no  greater 
effect  am  be  given  to  writing  than  to 


print,  although  a  different  rule  may 
prevail  with  reference  to  policies  of 
insurance.  Alsager  v.  St.  Katherine 
Docks  Co.,  14  M.  &  W.  794."  This 
distinction,  however^  seems  unreason- 
able. The  decision  was  reversed  by  the 
Court  of  Appeal  on  points  not  neces- 
sarily involving  the  passage  quoted,  in 
[1892]  1  Q.  B.  253,  and  the  Court  of 
Appeals  was  sustained  in  [1893]  A.  C. 
8.  See  Harding  v.  Cargo  of  Coal,  147 
Fed.  971,  973. 

^  Poel  V,  Brunswiclc-Balke-Collen- 
der  Co.,  216  N.  Y.  310,  110  N.  E.  619, 
623;  citing  Sturtevant  Co.  v.  Fire- 
proof Fikn  Co.,  216  N.  Y.  199,  110 
N.  E.  440;  Sturm  0.  Bolcer,  150  U.  S. 
312,  327,  14  S.  Ct.  94,  37  L.  Ed.  1093; 
Summers  v.  Hibbard,  153  lU.  102,  38 
N.  E.  899,  46  Am.  St.  Rep.  872;  R.  J. 
Mens  Lumber  Co.  v.  McNeeley,  58 
Wash.  223,  108  Pac.  621,  28  L.  R.  A. 
(N.  S.)  1007.  The  New  York  court 
added:  "When  the  printed  matter  is 
not  evidently  intended  to  be  inooi^ 
porated  in  the  contract  and  the  under- 
standing of  the  parties  is  doubtful, 
it  is  to  be  determined,  as  similar  issues 
are  determined,  as  a  question  of  fact 
in  the  light  of  the  surrounding  circum- 
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if  the  printed  and  written  matter  can  by  any  reasonable  con- 
struction be  reconciled,  this  will  be  done,^^ 


§  623.  Secondary  rules :  An  interpretation  given  by  the  par- 
ties themselves  will  be  favored. 

The  interpretation  given  by  the  parties  th^nselves  to  the 
contract  as  shown  by  their  acts  will  be  adopted  by  the  court/^ 


stances.  Sturtevant  Co.  t;.  Fireproof 
Film  Co.  supra;  Clark  v.  Woodruff,  83 
N.  Y.  518,  522.  In  the  present  case  the 
printed  clauses  are  to  the  left  of  the 
signature  of  the  defendant.  They  are 
printed  in  clear  type,  under  a  caption 
printed  in  type  larger  than  the  other 
type,  which  caption  plainly  reads: 
'Conditions  on  which  the  above  order 
.is  given.'  The  printed  clauses  are  at 
least  as  plain  and  as  prominently  dis- 
played upon  the  face  of  the  order  as 
the  written  matter  contained  therein. 
They  are  not  in  conflict  with  that  which 
is  written.  Under  these  circumstances 
they  must  be  deemed  to  be  a  part  of 
the  order  and  cannot  be  eliminated 
therefrom  by  the  court  upon  an  infer- 
ence as  to  the  intention  of  the  parties, 
which  is  not  reflected  in  the  order  or 
in  any  evidence  that  was  received  upon 
the  trial." 

"  Harding  t;.  Cargo  of  Coal,  147 
Fed.  971,  973;  Hardie-Tynes  Foundry 
Co.  v.  Glen  AUen  OU  Mill,  84  Miss.  259, 
36  So.  262;  Eager  v.  Mathewson,  27 
Nev.  220,  74  Pac.  404;  Gabbert  v. 
WUliam  Ac.  Oil  Co.,  76  W.  Va.  718, 
86  S.  E.  671. 

^  Fitzgerald  v.  First  Nat.  Bank,  114 
Fed.  474,  52  C.  C.  A.  276;  Nelson  v. 
Ohio  Cultivator  Co.,  188  Fed.  620,  112 
C.  C.  A.  394;  Bunday  v.  Huntington, 
224  Fed.  847,  140  C.  C.  A.  415;  Brans- 
ford  V.  Regal  Shoe  Co.,  237  Fed.  67, 
150  C.  C.  A.  269;  Birmingham  Water- 
works Co.  V.  Windham,  190  Ala.  634, 
67  So.  424;  Clark  v,  J.  R.  Watkins 
Medical  Co.,  115  Ark.  166,  171  S.  W. 
136;  S.  R.  Watkins  Medical  Co.   v. 


Williams,  124  Ark.  90,  187  S.  W.  653; 
Woodard  v.  Glenwood  Lumber  Co.,  171 
Cal.  513,  153  Pac.  951;  New  Brantner 
Ditch  Co.  9.  Kramer,  57  Col.  218,  141 
Pftc.  498,   Ann.  Cas.   1916  B.   1225; 
Reeves  v.  Daniel,  143  Ga.  569,  85  S.  E. 
756;  Geithman  v,  Eichler,  265  lU.  579, 
107  N.  E.  180;  Windmiller  t;.  People,  78 
HI.  App.  273;  Roush  v,  Roush,  154  Ind. 
562,  55  N.  E.  1017;  Indiana  Natural 
Gas  Co.  V.  Stewart,  45  Ind.  App.  554, 
559,  90  N.  E.  384;  Pratt  v.  Prouty,  104 
la.  419,  73  N.  W.  1035,  65  Am.  St. 
Rep.   472;   NichoU  ».   Wetmore,    174 
Iowa,  132, 156  N.  W.  319;  W.  T.  TUden 
Co.  V.  Densten  Hair  Co.,  216  Mass.  323, 
103  N.  E.  916;  Klemik  v,  Henricksen 
Jewelry  Co.,  128  Minn.  490,  151  N.  W. 
203;  Williams  v.  Chicago,  etc.,  Ry.  Co., 
153  Mo.  487,  54  S.  W.  689;  St.  Louis  v, 
Laclede  Gadight  Co.,  155  Mo.  1,  55 
S.  W.  1003;  Williams  v,  Auten,  68  Neb. 
26,  93  N.  W.  943;  WUhoit  v.  Stevenson, 
96  Neb.  751,  148  N.  W.  963;  Van  Dyke 
V,  Anderson,  83  N.  J.  Eq.  568,  91  Atl. 
593;  Jarvie  ».  Arbuckle,   163  N.   Y. 
App.   Div.    199,  148  N.   Y.  S.    189; 
American  Soda  Fountain  Co.  v,  Gerrer's 
Bakery,  14  Okl.  258,  78  Pac.  115;  Wie- 
bener  v.  Peoples,  44  Okl.  32,  142  Pac. 
1036,  Ann.  Cas.  1916  £.  748;  Gillespie 
V.  Iseman,  210  Pa.  1,  59  Atl.  266;  Mc- 
Millin  V,  Titus,  222  Pa.  500,  503,  72 
Atl.  240;  Tustin  v.  Philadelphia,  etc.. 
Iron  Co.,  250  Pa.  425,  95  Atl.   595; 
Hassett  v.  Cooper,  20  R.  I.  585,  40  Atl. 
841;  Phetteplace  v,  British,  etc.,   Ins. 
Co.,  23  R.  I.  26,  49  Atl.  33;  Williamaon 
V.  Eastern  Building  &  Loan  Co.,   54 
S.  Car.  582,  32  S.  E.  765,  71  Am.  St. 
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and  to  this  end  not  only  the  acts  ^'  but  the  declarations  of  the 
parties  ^  may  be  considered.  But  if  the  meaning  of  the  con- 
tract is  plain,  the  acts  of  the  parties  cannot  prove  a  construc- 
tion contrary  to  the  plain  meaning.^^  Such  conduct  of  the 
parties,  however,  may  be  evidence  of  a  subsequent  modification 
of  thdr  contract.  ^^ 


Rq>.  822;  Hemdon  v.  Wardlaw,  100 
S.  Car.  1, 84S.  E.  112;  State  v.  Boaid  of 
Tnist»  129  TeDD.  279,  164  S.  W.  1151; 
Woodward  v.  Edmunds,  20  Utah,  118, 
57  Pftc  848;  Douglass  v.  Morrisville^  89 
Vt.  393,  95  Atl.  810;  Haiiston  v.  Hill, 
118  Va.  339,  87  S.  E.  573;  Lovett  v. 
West  Virgima  Central  Gas  Ck>.,  73 
W.  Va.  40,  79  S.  E.  1007. 

»Lette  9.  Pacific  Mill  Co.,  88  Fed. 
957,  affd.  94  Fed.  968,  36  C.  C.  A.  587; 
Oark  V.  UniTersity  of  Illinois,  103  IlL 
App.  261;  Gillett  v.  Teel,  272  HI.  106, 
III  N.  £.  722;  Baxter  Spring  v.  Baxter 
Sprii^B  L.  A  P.  Co.,  64  Kans.  591,  68 
Pae.  63;  Lewiston  Ac.  R.  Co.  v.  Grand 
Tmnk  R.  Co.,  97  Me.  261,  54  Atl.  750; 
Winchester  r.  Glazier,  152  Mass.  316, 
25  X.  E.  728;  Reynolds  v.  Boston 
Rather  Co.,  160  Mass.  240,  245,  35 
S.  E,  677;  C.  D.  Smith  Drug  Co.  v. 
Saunders,  70  Mo.  App.  221;  Kopper  v, 
Mton,  71  Vt.  211,  44  Atl.  92;  Clark  v. 
lambert,  55  W.  Va.  512,  47  S.  E. 
312;  and  see  cases  in  the  preceding 


'Ladede  Construction  Co.  v.  T.  J. 
Moss  Tie  Co.,  185  Mo.  25,  84  S.  W.  76; 
Gaiacm  v.  Madigan,  15  Wis.  144,  153, 
82  Am.  Dec.  659.  In  Scotch  Mfg.  Co. 
f.  Cair,  53  Fla.  480,  482,  43  So.  427, 
the  court  said:  "If  it  be  true,  even  in 
the  ease  of  a  written  contract  the  terms 
of  which  are  doubtful  or  ambiguous, 
that  the  construction  placed  thereon  by 
the  parties  themselves  may  be  shown 
and  shall  govern,  as  the  cited  cases 
bdd,  wiih  how  much  more  force  does 
this  principle  i^ply  to  oral  contracts? 
The  principles  of  technical  nicety*  can- 
not be  strictly  applied  in  the  construc- 


tion of  these  everyday  oral  contracts 
made  by  plain  business  men  in  their 
course  of  trade  and  traffic.  To  do  so 
would  frequently  result  in  overthrow- 
ing the  meaning  and  understanding  of 
the  parties.'' 

'^Northeastern  R.  Co.  v.  Hastings, 
[1900]  App.  Cas.  260;  Railroad  Co.  v. 
Trimble,  10  WaU.  367,  19  L.  Ed.  948; 
Cowles  Electric  Smelting  Co.  v.  Lowrey, 
79  Fed.  331,  24  C.  C.  A.  616;  Lesamis 
p.  Greenberg,  225  Fed.  449,  140  C.  C. 
A.  481;  Adams  v.  Turner,  73  Conn.  38, 
46  Atl.  247;  Joliet  Bottling  Co.  v. 
Joliet  Citizens'  Brewing  Co.,  254  El. 
215,  98  N.  E.  263;  Finch  v,  Theiss,  267 
HI.  65,  107  N.  E.  898;  Western  Ry. 
Equipment  Co.  v.  Missouri  Malleable 
Iron  Co.,  91  111.  App.  28;  Wilkins  v. 
Young,  144  Ind.  1,  41  N.  E.  68,  590, 
55  Am.  St.  Rep.  162;  Clarke  v.  Rogers, 
159  Ky.  762,  169  S.  W.  485;  Menage  ». 
Rosenthal,  175  Mass.  358,  56  N.  E. 
579;  Cowles  Elec.  Smelting  Co.  v, 
Lowrey,  79  Fed.  331,  24  C.  C.  A.  616; 
O'Brien  v.  Peck,  198  Mass.  50,  84  N.  E. 
325;  Boeing  v.  Fordney,  184  Mich. 
153,  150  N.  W.  852;  Meissner  ».  Stand- 
ard Equipment  Co.,  211  Mo.  112,  133, 
109  S.  W.  730;  Cincinnati  v.  Gas  Light, 
etc.,  Co.,  53  Ohio  St.  278,  41  N.  E.  239; 
Howell  V.  Johnson,  38  Or.  571,  64  Pac. 
659;  Stembergh  t;.  Brock,  225  Pa.  279, 
74  AU.  166,  133  Am.  St.  Rep.  877,  24 
L.  R.  A.  (N.  S.)  1078;  Rea  v.  Pennsyl- 
vania Canal  Co.,  245  Pa.  589,  91  Atl. 
1053;  Fass  v.  South  Atlantic  L.  Ins. 
Co.,  105  S.  Car.  107,  89  S.  E.  558. 

»  O'Brien  v.  Peck,  198  Mass.  50,  84 
N.  E.  325;  Matgolys  v.  Mollenick,  98 
N.  Y.  S.  849. 
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§  624.  Secondary  rules:  Conflict  between  prior  and  subse- 
quent clauses. 

It  was  early  laid  down  ''That,  in  a  deed,  if  there  be  two 
clauses  so  totally  repugnant  to  each  other,  that  they  cannot 
stand  togeth^,  the  first  shall  be  received,  and  the  latter  re- 
jected." ^'  The  same  doctrine  has  been  held  in  some  modem 
cases  applicable  to  contracts  generally.  ^^  It  is  obvious,  how- 
ever, that  such  a  rule  is  extremely  artificial,  and  can  only  be 
accepted  as  a  last  resort.  In  most  recent  cases  where  it  has 
been  applied  the  later  clause  was  inconsistent  with  the  general 
purpose  of  the  contract,  and  for  this  reason  alone  might  have 
been  disregarded.  If,  however,  the  first  clause  is  general  in 
terms,  and  the  latter  is  particular,  ^^  or  if  the  latter  clause  is 
repugnant  only  to  part  of  the  earHer,  it  seems  that  the 
latter  clause  would  be  given  full  effect,  and  the  earlier  sub- 
jected to  such  qualifications  as  the  latter  might  make  nec- 
essary.^ The  true  rule  seems  to  be  as  stated  in  a  recent  Maine 
decision:  ^ 

''When  one  intention  appears  in  one  clause  in  an  instrument, 
and  a  different,  conflicting  intention  appears  in  another  clause 
in  the  same  instrument,  that  intention  should  be  given  effect 
which  appears  in  the  principal  or  more  important  clause." 

§  626.  Secondary  rules :  Guaranties. 
A  contract  binding  a  surety,  it  has  been  held,  should  if  pcM9- 

**In  Williams  t».  Hathaway,  6  Ch. 
D.  545,  549,  Jeasel,  M.  R.,  said:  "It  is 
said  that  if  you  find  a  personal  cove- 
nant, followed  by  a  proviso  that  the 
covenantor   shall   not   be   peraonally 
liable  under  the  covenant,  the  proviso 
is  repugnant  and  void.    I  agree  th&t 
this  is  the  law;  but  that  by  no  means 
applies  to  a  case  where  the  proviso 
limits  the  personal  liability  under  tlie 
covenant  without  destroying  it,  tlxus 
leaving    a    portion    of    the    origixiai 
covenant  remaining;  in  that  case   tlie 
proviso  is  perfectly  valid.    There  ia  no 
authority  against  that  view." 

^  Union  Water  Power  Co.  ». 
ton,  101  Me.  564,  05  Atl.  67. 


«« 2  Bl.  Comm.  381. 

**  Employers'  Liability  Assur.  Cor- 
poration V,  Morrill,  143  Fed.  750,  74 
C.  C.  A.  640;  Henne  v.  Summers,  16 
Cal.  App.  67,  71,  116  Pac.  86;  Jones  v, 
Pennsylvania  Casualty  Co.,  140  N.  C. 
262,  52  S.  E.  578;  Straus  v,  Wana- 
maker,  175  Pa.  213,  226,  34  Atl.  648; 
Smith  t;.  Clinkscales,  102  S.  Car.  227, 
85  S.  E.  1064;  Dustin  v.  Interstate  &c. 
Assoc.,  37  S.  Dak.  635,  159  N.  W. 
395,  L.  R.  A.  1917  B.  319;  Bean  v. 
JEtUBk  Life  Ins.  Co.,  Ill  Tenn.  186,  78 
S.  W.  104;  Wisconsin,  etc.,  Ins.  Co.  v. 
Wilkin,  95  Wis.  Ill,  118,  69  N.  W.  354, 
60  Am.  St.  Rep.  86. 

» English  V.  Shelby,  116  Ark.  212, 
172  8.  W.  817. 
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able  be  oonstraed  in  his  favor.  ^  But  there  seems  little  pro- 
priety in  such  a  rule  and  it  is  opposed  to  a  number  of  deci- 
sions.^ Certainly  if  such  a  rule  exists,  it  must  be  confined  to 
cases  of  sureties  for  accommodation.  A  guaranty  ^ven  for  the 
bnsineBs  advantage  of  the  guarantor,  and  written  by  him  in- 
stead of  being  construed  in  his  favor  indeed  comes  within  the 
lule  so  of  tea  applied  to  insurance  policieSi  ''that  the  words  of 
the  writer  of  the  contract  shall  be  taken  most  strongly  against 
him.''  ^  This  has  been  so  held  frequently  in  recent  years  in 
regard  to  the  contracts  of  surety  companies.'^  The  question 
whether  sli^t  variations  of  risk  shall  discharge  a  surety  from 
liability  under  his  contract  is  often  confused  with  questions 


'F]diolB(m  9.  F^«ee,  1  C.  A  M.  48. 
See  abo  MeUviUe  o.  Haydezi,  3  B.  &  A. 
593;  Bell  v.  Bruen,  1  How.  109,  11 
L  £i  89;  Sterling  v.  Wolf,  183  Dl. 
467,  45  N.  E.  218;  Jewel  Tea  Go.  v. 
Sbepud,  172  Ll  480,  154  N.  W.  755; 
Rysa  9.  Wniiaixn,  29  Kans.  487,  497; 
State  V,  Dayton,  101  Md.  598,  61 
AtL  621  Numerous  other  decisions 
nj  tint  the  surety's  contract  should 
be  "strictly"  construed. 

"lAwienoe  p.  McCalmont,  2  How. 
^  450,  11  L.  Ed.  326;  Weinreich 
Est  Go.  V.  A.  J.  Johnston  Co.,  28  Cal. 
A|ip.  144^  151  Fac.  667  (under  Cal. 
C.  C^  {2837);  Gamble  v.  Cuneo,  21 
N.  Y.  Aw>.  Div.  413,  47  N.  Y.  S.  648, 
tfi,  162  N.  Y.  634,  67  N.  E.  110; 
United  States  Rubber  Co.  v.  SUver- 
item,  161  N.  Y.  S.  369;  Daly  v.  Old, 
35  Utah,  74,  83,  99  Pac.  460;  Noyes  o. 
Nidio^  28  Vt.  159,  173. 

"In  Hargreave  v.  Smee,  6  Bing. 
H  2^  TuuH  O.  J.,  said:  "The 
vnds  employed  are  the  words  of  the 
Meodant  in  this  cause,  and  there  is 
B>  leaaon  for  putting  on  a  guaranty  a 
wnatniction  different  from  that  which 
tbe  Court  puts  on  any  other  instru- 
BKot  With  regard  to  other  instru- 
Bttti  the  role  is,  that  if  the  party  exe- 
nting  them  leaves  anything  ambiguous 
IB  iuB  eqsesBions,  such  ambiguity  must 


be  taken  most  strongly  against  him." 
To  the  same  effect  is  Drummond  v. 
Prestman,  12  Wheat.  515, 6  L.  Ed.  712; 
United  States  Rubber  Co.  v.  Silver- 
stein,  161  N.  Y.  S.  369. 

SI  American  Surety  Co.  p.  Pauly,  170 
U.  S.  133,  42  L.  Ed.  977,  18  S.  Ct.  552; 
Tebbets  v.  Mercantile  &o.  Co.,  73 
Fed.  95,  38  U.  S.  App.  431,  19  C.  C.  A. 
281;  Topeka  v.  Federal  Union  Surety 
Co.,  213  Fed.  958,  130  C.  C.  A.  364; 
Equitable  Surety  Co.  v.  Bank  of 
Hazen,  121  Ark.  422,  181  S.  W.  279, 
1200;  New  Haven  v.  Eastern  Paving 
Brick  Co.,  78  Conn.  689,  702,  63  Atl. 
617;  Van  Buren  County  v,  American 
Surety  Co.,  137  la.  490,  115  N.  W. 
24, 126  Am.  St.  Rep.  290;  Streator  Clay 
Mfg.  Co.  V,  Henning  Vineyard  Co., 
176  la.  297,  155  N.  W.  1001;  Hormel 
V,  American  Bonding  Co.,  112  Minn. 
288,  128  N.  W.  12,  33  L.  R.  A.  (N.  S.) 
513,  and  note;  Rule  v.  Anderson,  160 
Mo.  App.  347, 142  S.  W.  358;  Farmers' 
Bank  v.  Ogden,  192  Mo.  App.  243,  182 
S.  W.  501;  Bank  of  Tarboro  ».  Fidel- 
ity &c.  Co.,  128  N.  C.  366, 38  S.  E.  908; 
Cowles  V.  United  States  Fidelity  &c. 
Co.,  32  Wash.  120,  72  Pac.  1032; 
United  American  &c.  Co.  v.  American 
Bonding  Co.,  146  Wis.  573,  131  N.  W. 
904, 40  L.  R.  A.  (N.  S.)  661. 
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of  the  iid;erpretation  of  his  promise^  but  should  be  considered 
separately.'* 

§  626.  Secondary  rules :  Contracts  affecting  a  public  interest 

Grants  of  franchises  and  contracts  affecting  the  public 
interest  are  to  be  construed  liberally  in  favor  of  the  public.'*  It 
will  be  observed  that  this  rule  is  based  on  a  different  reason 
from  ordinary  rules  of  interpretation.  There  is  no  reason  to 
suppose  that  the  parties  in  fact  intended  to  favor  the  public, 
and  when  a  court  so  assumes,  it  does  so  because  it  is  for 
the  public  interest  so  to  assume.  If  int^pretation  and 
construction  are  to  be  distinguished,  this  rule  as  well  as 
that  favoring  sureties  (if  such  a  rule  exists)  is  a  rule  of 
construction. 


§  627.  Latent  and  patent  ambiguities. 

Lord  Bacon  divided  ambiguities  in  written  instruments  into 
latent  and  patent  ambiguities.  Those  which  are  not  apparent 
on  the  face  of  the  instrument  are  latent;  and,  according  to  Lord 
Bacon,  may  be  explained  by  pleading  and  parol  proof.  But 
patent  ambiguities.  Lord  Bacon  says,  cannot  be  helped  by 
averment  ''because  the  law  will  not  couple  and  mingle  matter 
of  specialty,  which  is  of  the  higher  account,  with  matter  of 
averment  which  is  of  inferior  account  in  law."  '*  This  rule  has 
been  applied  to  written  contracts.'*^  But  it  is  ohiefly  in  regard 
to  wills  that  the  maxim  has  given  trouble.  Certainly  so  far  as 
contracts  are  concerned,  it  may  be  wholly  disregarded.    It  was 


"  See  infra,  §§  1222  et  acq. 

»» Joy  V.  St.  Louis,  138  U.  S.  1,  34 
L.  Ed.  843,  11  S.  Ct.  243,  citing, 
Parker  v.  Great  Western  R.  Co.,  7 
Scott,  N.  R.  835,  870;  Ck>lman  v. 
Eastern  Counties  Ry.  Co.,  10  Beav.  1, 
14;  Southbridge  Canal  Co.  v.  Wheeley 
1,  14;  Stourbridge  Canal  Co.  v, 
Wheeley,  2  Bam.  &  Ad.  792;  Blake- 
more  V.  Glamorganshire  Canal  Nav. 
Co.,  1  Myl.  &  K.  154,  165;  Lee  o. 
Mihier,  2  Younge  &  C.  (Exch.),  611, 
618;  Ware  v.  Regents  Canal  Co.,  28  L. 
J.  (N.  S.)  Ch.  163,  157;  Gray  v.  Liver- 


pool &  B.  R.  Co.,  4  Ry.  &  C.  Cas.  235, 
240.  See  also  Washington-Oregon 
Corp.  V.  Chehalis,  202  Fed.  691;  Ex 
parU  Russell,  163  Cal.  668,  126  Pac. 
875,  Ann.  Cas.  1914  A.  152;  People  v. 
Detroit  United  R.  Co.,  162  Mich.  460, 
125  N.  W.  700,  127  N.  W.  748,  139 
Am.  St.  Rep.  582. 

**  Bacon's  Maxims,  Rule  23. 

"Hollier  i^.  Eyre,  9  C.  &  P.  1; 
Romine  v.  Hoag  (Mo.),  178  S.  W,  147; 
Douglas  V,  MorrisviUe,  89  Vt.  393,  95 
Atl.  810. 
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always  and  still  is  as  Professor  Thayer  has  said, '^^ ''an  un- 
profitable subtlety."  ^ 

§  688.  Interpretation  of  several  connected  writings. 

Where  a  writing  refers  to  another  document,  that  other  doc- 
ument, or  so  much  of  it  as  is  referred  to  in  it,  is  to  be  construed 
as  part  of  the  writing.'*  How  far  the  requirements  of  the 
Statute  of  Frauds  when  that  statute  is  applicable  affect  this 
principle  has  previously  been  considered. '•  Even  where  a 
writing  does  not  refer  to  another  writing,  if  such  other  writing 
was  made  as  part  of  the  same  transaction,  the  two  should  be 
construed  together. '^    It  is  usually  said  that  the  two  writings 


*  ftfJiminaiy  Treatise  on  Evidence, 
434. 

''See  also  Wigmore,  Evidence, 
§2472. 

"Kedmonty  etc.,  Go.  9.  Motor  Go. 
(Ak.),  12  So.  768;  Gray  v,  Gotton, 
166  GaL  130,  134  Pac.  1145;  Ghicago, 
etc.  Bank  v.  Ghicago,  etc.,  Trust  Go., 
190  m.  404,  60  N.  E.  586;  Levin  v. 
Strempler,  194  HI.  App.  299;  White  v, 
McLarai,  151  Mass.  553,  24  N.  E. 
911;  W.  T.  TUden  Go.  v.  Densten  Hair 
Co^  216  Mass.  323,  103  N.  E.  916; 
GWeb  V.  Gole,  60  Mich.  397,  27  N.  W. 
579,  1  Am.  St.  Rep.  533;  Patrick  v. 
Y.  11  C.  A.,  120  Mich.  186,  79  N.  W. 
206;  Watson  v.  O'Neil,  14  Mont.  197, 
35  Pkc.  1064;  McGeragie  r.  Broemel,  53 
N.  J.  L.  50,  20  AtL  857;  Hicks  v. 
Britirii  America  Assurance  Go.,  162 
K.  Y.  284,  56  N.  E.  743,  48  L.  R.  A. 
424;  Philadelphia  v.  Jewell's  Estate, 
135  Fk.  329,  19  AtL  947,  20  AtL  281; 
Stewart  v.  Morris,  84  S.  G.  148,  65 
&  R  1044;  Hougphton  v.  Hoy,  102 
Wadi.  358,  172  P^.  1148. 

"Seecupra,  §581. 

*Inre  Fhcaux  Bessemer  Steel  Go., 
44  L.  J.  Ql  683;  Joy  9.  St.  Louis,  138 
U.  a  1,  34  L.  Ed.  843,  11  S.  Gt.  243; 
Flnlqipi  GoOieries  Go.  v,  Thompson, 
163  F^d.  23,  80  G.  G.  A.  501;  Prichard 
*.  Mfller,  86  Ala.  500,  5  So.  784;  Flinn 
9.  Mowiy,  131  Gal.  481,  63  Pac.  724, 


1006;  Gets  v.  Federal  Salt  Go.,  147 
Gal.  115,  81  Pac.  416,  109  Am.  St. 
Rep.  114;  Gibbs  v,  Wallace,  58  Golo. 
364,  147  Pac.  686;  Beach's  Appeal,  58 
Gonn.  464,  20  AtL  475;  Sherman's 
Sons  Go.  V,  Industrial  &  Mfg.  Go.,  82 
Gonn.  479,  74  AtL  773;  Hunter  v. 
Glarke,  184  lU.  158,  56  N.  £.  297,  75 
Am.  St.  Rep.  160;  Illinois  Match  Go.  v. 
Ghicago,  etc.,  R.  Go.,  250  111.  396,  95 
N.  E.  492;  Leach  v.  Rains,  149  Ind. 
152,  48  N.  E.  858;  Kurt  v,  Lanyon,  72 
Kans.  60,  82  Pac.  459;  Smith  v.  Theo- 
bald, 86  Ky.  141,  5  S.  W.  394;  Mac- 
pherson  v.  Bacon's  Ex.,  180  Ky.  773, 
203  S.  W.  744;  American  Gas,  etc.,  Go. 
V.  Wood,  90  Me.  516,  38  AtL  548,  43 
L.  R.  A.  449;  Washburn,  etc.,  Mfg.  Go. 
V.  Salisbury,  152  Mass.  346,  25  N.  E. 
724;  Sutton  v.  Beckwith,  68  Mich. 
303,  36  N.  W.  79,  13  Am.  St.  Rep.  344; 
Gutler  V,  Spens,  191  Mich;  603,  158 
N.  W.  224;  Myrick  v.  PurceU,  95  Minn. 
133,  103  N.  W.  902;  American  Poster 
Go.  V,  Gammack,  139  Minn.  372,  166 
N.  W.  501;  Jennings  v.  Todd,  118  Mo. 
296,  24  S.  W.  148,  40  Am.  St.  Rep.  373; 
Talbott  V.  Heinze,  25  Mont.  4,  63 
Pac.  624;  Palmer  v.  Pahner,  150  N.  Y. 
139,  44  N.  E.  966,  55  Am.  St.  Rep. 
653;  Jacobs  v.  Mitchell,  46  Ohio  St. 
601,  22  N.  E.  768;  Maffett  v.  Thomp- 
son, 32  Ore.  546,  52  Pac.  565,  53  Pfto. 
854;  Beekman  v.  Beekman,  86  Wis. 
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together  form  one  contract.^^  Though  this  is  generally  true, 
it  is  not  always  accurate^  even  though  the  several  writings  are 
part  of  the  same  bargain.  Where  one  of  the  writings  is  a  formal 
documait  it  cannot  be  incorporated  in  an  ordinary  writing.  A 
note  and  a  mortgage  to  secure  it  are  not  strictly  one  contract, 
though  doubtless  each  is  to  be  construed  in  connection  with 
the  other  in  order  to  determine  its  meaning.^^  It  seems 
further  that  a  contemporaneous  writing  known  to  the  parties 
may  shed  light  on  the  construction  of  a  contract  without  bemg 


665,  659,  67  N.  W.  1117.  Cf.  the 
statement  in  Ingereoll-Rand  Co.  o. 
United  States  F.  &  G.  Co.,  92  N.  J. 
L.  403,  106  Atl.  236. 

"The  rule  is  that  unsigned  specifi- 
cations, not  contained  in  the  contract 
nor  in  terms  made  a  part  thereof  by 
the  contract  itself,  but  referred  to 
therein  and  annexed  thereto,  must  be 
construed  therewith.  North  Bei^gen 
Board  of  Education  o.  Jaeger,  67  N.  J. 
L.  39,  60  Atl.  683;  Monmouth  Park 
Ass'n.  V,  Warren,  66  N.  J.  L.  698, 
27  AtL  932;  McGeragle  v.  Broemel, 
63  N.  J.  L.  69, 20  Atl.  867. 

"  But  it  IB  also  the  rule  that,  where 
the  specifications  are  referred  to  for  a 
specific  purpose  only,  they  become  a 
part  of  the  contract  for  such  purpose 
only,  and  should  be  treated  as  irrel- 
evant for  all  other  purposes.  Short  p. 
Van  Dyke,  60  Minn.  286,  62  N.  W. 
643;  Harvey  v.  Radkey,  1  White  & 
W.  Civ.  Cas.  Ct.  App.  276;  Noyes  v. 
Butler,  98  Minn.  448,  108  N.  W.  839; 
Guerini  Stone  Co.  v.  P.  J.  Carlin  Constr. 
Co.,  240  U.  S.  264,  36  S.  Ct.  300, 
60  L.  Ed.  636;  White  v,  McLaren,  161 
Mass.  663,  24  N.  E.  911;  Moreing 
».  Weber,  3  Cal.  App.  14,  84  Pac. 
220;  Cruthers  v.  Donahoe,  86  Conn. 
629,  84  Atl.  322,  Ann.  Cas.  1913  C. 
221;  Hayes  v,  Wagner,  113  111.  App. 
229,  aff'd  220  lU.  266,  77  N.  E. 
211." 

*^  Part  only  of  another  writing  may 
be  incorporated  in  a  contract.  Guerini 
Stone  Co.  v.  P.  J.  Carb'n  Const.  Co., 


240  U.  S.  264,  36  S.  Ct.  300,  60  L.  Ed. 
636. 

^Even  where  the  whole  bargain  is 
in  one  document,  a  similar  difficulty 
may  arise.     In   Biery  v.   Haines,  5 
Whart.  663,  666,  Kennedy,  J.,  said:— 
"And  if  it  be  so,  that  Lucas  Haines 
originally    executed    the    instrument 
upon  which  the  plaintiff  founds  his 
daim  by  setting  his  name  and  affixing 
his  seal  to  it;  and  that  John  Shaffer  and 
Adam  Haines,  at  the  same  time,  set 
their  names  merely  thereto,  declining 
to  affix  their  seals:  then  it  may  be  that 
Lucas  Haines  would  be  liable  upon  it, 
as  his  specialty,  to  the  plaintiff  in  a  sep- 
arate action  brought  against  him;  and 
that  John  Shaffer  and  Adams  Haines 
would  be  liable  upon  it  as  their  notes 
of  hand  to  the  plaintiff,  either  jointly 
or  severally  in  actions  brought  against 
them.    In  the  body  of  the  instrument 
it  is  true  that  the  three  promise  jointly 
as  well  as  severally,  to  pay,  yet  I  ap- 
prehend that  although  according  to 
the  rules  of  law  it  cannot  take  eff^ect 
as  a  joint  obligation  upon  the  three, 
still  in  order  that  it  may  avail,  and  be 
a  security  to  the   plaintiff,    accord- 
ing to  the  nudn  design  of  the  parties 
for  the  payment  of  the  money  therein 
mentioned,  rather  than  be  considered 
altogether  in<q)erative  it  ought  to  be 
regarded  as  the  separate  obligation  of 
Lucas  Haines,  and  as  the  joint  and 
several  promissory  note  of  John  Shafifer 
and  Adam  Haines  to  pay  the  vaan&y, 
2  Bl.  Com.  379;  Co.  Litt.  42, 2  b. 
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part  of  the  contract/^  And  thou^  the  writingis  in  question 
were  ndther  executed  on  the  same  day/'  nor  made  by  the  same 
parties^'*  the  later  writing  may  so  far  pertain  to  the  same 
tasnsaction  as  the  earlier  that  its  meaning  at  the  time  and  place 
that  it  was  made  can  be  understood  only  by  reference  to  the 
earlier  writing.  If  the  writings  do  not  pertain  to  the  same 
matter  it  is  certainly  true  that  they  are  not  parts  of  a  single 
contract;  ^  and  if  not  between  the  same  parties,  or  not  known 
to  both  of  them,^  they  are  generally  irrelevant  to  aid  in  the 
interpretation  of  one  another;  yet  it  should  be  observed  that 
the  existence  of  an  earlier  writing  or  statements  made  in  such 
a  writing  if  known  to  both  parties  to  a  later  writing,  are  part 
of  the  surrounding  ciromistances,  and  however  disconnected 
the  transactions  may  be  which  gave  rise  to  the  two  writings, 
the  existence  or  contents  of  the  earlier  may  explain  the  meaning 
of  the  later,  and  if  so  should  be  admissible  in  evidence.  How 
far  printing  on  the  top  of  an  invoice  or  letter  heading  is  to  be 
i^garded  as  part  of  an  offer  or  contract  written  below  upon  a 
pap^  has  been  considered  elsewhere.  '^^  Doubtless  if  the  writing 
below  is  repugnant  to  the  printing  above,  the  writing  should  be 
given  effect  rather  than  the  printing ;  both  because  in  ambiguous 
omtracts  the  written  portion  will  always  be  given  effect  rather 
tlian  the  print,  if  both  camiot  be  made  harmonious,  ^^  and  also 
because  the  position  of  the  printing  in  the  case  supposed  is 
such  as  to  make  it  reasonable  to  suppose  that  in  case  of  repug* 
nancy  the  real  meaning  of  the  transaction  is  expressed  by  the 
writmg,  rather  than  the  printing.^ 


^'See  BeldiDg  v.  Vaugban,  108  Ark. 
aOS,  157  8.  W.  400;  Robots  r.  Vonne- 
gol,  58  LmL  App.  142, 104  N.  £.  321. 

AQucago,  etc.,  Bank  v.  Chicago, 
etc,  ThHt  Co^  190  lU.  404,  60  N.  £. 
336,  83  Am.  St.  Rep.  138;  Mt.  Morris 
9.  Thomas,  158  N.  Y.  450,  53  N.  £. 
214. 

^Dremien  v.  Satterfield,  119  Ala. 
84,  24  So.  723;  Mdone  o.  Ruffino,  120 
GbL  514,  02  Pac.  93,  79  Am.  St.  Rep. 
127;  Delogny  v,  Meroer,  43  La.  Ann. 
205,  8  So.  903;  Shaw  o.  First  Baptist 
Gfauicfa,  44  Blinn.  22, 46  N.  W.  146. 


^  Clark  V.  Neumami,  56  Neb.  374, 
76  N.  W.  892. 

«  Nye  p.  Lovitt,  92  Va.  710,  24  S.  R 
345. 

^iSupra,§90. 

^  See  supra,  §  622. 

« In  Sturm  r.  Boker,  150  U.  S.  312, 
37  L.  Ed.  1093,  14  S.  Ct.  99,  the  court 
held  that  clear  statements  in  a  writ- 
ten contract  could  not  be  varied  by 
the  terms  of  a  printed  billhead  on  an 
invoice  of  goods.  A  similar  decision 
is  Schenck  v,  Saunders,  13  Gray,  37. 
In  Yorston  v.  Brown,  178  Mass.  103, 59 
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§  629.  Surrounding  circumstances  may  always  be  shown. 

If  the  local  standard  is  that  by  which  the  meaning  of  a  con- 
tract is  to  be  decided,  it  follows  that  the  local  meaning  of  the 
language  of  the  writmg  may  be  proved  to  establish  the  correct 
application  of  the  language  to  the  thuxgs  described.  To  do  this 
involves  proof  of  the  time  and  place  of  the  contract,  and  of  any 
facts  then  and  there  existing  which  may  throw  light  not  on  the 
intention  of  the  parties,  but  on  the  local  meaning  of  the  writing. 
Therefore  to  put  the  court  m  the  same  position  as  the  parties 
the  circumstances  under  which  the  contract  was  made  should 
always  be  admissible  so  far  as  they  tend  to  show  the  local  mean- 
ing of  the  language  of  the  contract,  whether  or  not  that  language 
is  ambiguous  if  judged  by  the  normal  or  ordinary  meanmg  of 
the  words;  and  the  prevailing  rule  permits  this.^*    The  court 


N.  E.  654,  however,  the  court  held  that 
a  printed  heading  on  a  blank  furnished 
by  the  plaintiff  to  the  defendant  for 
use  in  making  out  an  order  for  an  en- 
graved portrait  might  be  referred  to  in 
order  to  show  that  the  order  was  given 
to  the  plaintiff  as  the  publisher  of  a 
specific  book,  and  therefore  required 
the  inclusion  of  the  engraving  in  that 
book,  and  was  not  simply  an  order  for 
an  engraved  portrait. 

^  "  In  the  construction  of  written 
contracts  the  court  'is  entitled  to  place 
itself  in  the  same  situation  as  the  par- 
ties who  made  the  contract,  so  as  to 
view  the  circumstances  as  they  viewed 
them,  and  to  judge  of  the  meaning  of 
the  words  and  of  the  correct  applica- 
tion of  the  language  to  the  things  de- 
scribed.' Nash  V.  Towne,  5  Wall.  699, 
18  L.  Ed.  527."  Phoenix  Pad  Mfg. 
Co.  V.  Roth,  127  Md.  540,  96  Atl.  762, 
763.  See  also  Oliver  v.  Baldwin,  201 
Mich.  336,  167  N.  W.  910;  Withington 
V,  Gypsy  Oil  Co.  (Okl.),  172  Pac.  634. 
In  Chicago,  Rock  Island  &  P.  Rail- 
way Co.  t;.  Denver'  &  Rio  Grande  R. 
Co.,  143  U.  S.  596,  609,  12  S.  Ct.  479, 
36  L.  Ed.  277,  the  court  said:  "There 
can  be  no  doubt  whatever  of  the  gen- 
eral proposition  that,  in  the  interpreta- 


tion of  any  particular  clause  of  a  con- 
tract, the  court  is  not  only  at  liberty, 
but  required  to  examine  the  entire 
contract,  and  may  also  consider  the 
relations  of  the  parties,  their  connection 
with  the  subject-matter  of  the  contract, 
and  the  circumstances  under  which  it 
was   signed."     This   was   cited   and 
applied  in   Western  Limotber  Co.    t;. 
Willis,  160  Fed.  27, 30,  87  C.  C.  A.  183. 
In  Nelson  v.  Ohio  Cultivator  Co.,  188 
Fed.  620,  623,  112  C.  C.  A.  394,  this 
court  said:  "Notwithstanding  the  ap- 
parent meaning  of  the  language  of  his 
obligation  of  October  27th,  considering 
it  in  the  light  of  the  circumstances 
which  surroimded  its  execution,  evi- 
dence of  which  was  admissible,  .   .   . 

It  must  be  held  to  mean,  on  the 
record  submitted,   that  the  security 
it  called  for  was  to  be  furnished  the 
defendant  before  it  entered  upon  the 
manufacture  of  the  machines."  In  Lex- 
ington &  Big  Sandy  R.  Co.  v.  Moore, 
140  Ky.  514,  517,  131  S.  W.  267,  the 
court  said:  "In  aid  of  what  the  par- 
ties intended  it  is  admissible   in  the 
construction  of  many  contracts   that 
are  on  their  face  free  from  ambiguity 
to   consider  their  situation   and    the 
circumstances    and    conditions     sur- 
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will  put  itself  in  the  position  of  the  parties.^  If  the  normal 
standard  were  the  test,  the  rule  would  properly  be  as  it  is  still 
not  infrequently  stated  that  only  where  the  language  is  ambig*- 
uous  on  the  face  of  the  writing,  can  the  circumstances  under 
which  the  contract  was  made  be  admitted. ^^ 


rounding  them  at  the  time  the  contract 
VBs  entered  into, — not  for  the  purpose 
of  modifying  or  enlarging  or  curtailing 
its  termsy  but  to  shed  light  upon  the 
intention  of  the  parties."     And  see 
cases  cited  supra,  §  608,  ad  fin;  also 
fiaak  of  New  Zealand  p.   Simpson, 
11900]  A.  C.  182;  Bradley  v.  Steam 
I^et  Co.,  13  Pet.  89, 99, 10  L.  Ed.  72; 
Alaska  Treadwell  Gold  Min.  Co.  v, 
.Alaska  Gastineau  Min.  Co.,  214  Fed. 
718,  131  C.  C.  A.  24;  Jorgensen  v, 
T^hzmne  County,  205  Fed.  612,  123 
C.  G.  A.  628;  Wikle  v.  Johnson  Labora- 
tories, 132  Ala.  268,  31  So.  715;  Roach 
p.  McDonald,  187  Ala.  64,  65  So.  823; 
Makmey  v.  Maiyland  Casualty  Co., 
113  Ark.  174,  167  S.  W.  845;  Hastings 
Indttstiial  Co.  v.  Copeland,  114  Ark. 
415, 169  8.  W.  1185;  Shaw  t;.  Pope,  80 
Onm.  206, 209, 67  Atl.  495;  Goldfarb  v, 
Cohen,  92  Conn.  277,  102  Atl.  649; 
8ebuiger  v,  Moorman,  20  Idaho,  97, 
108,  117  Pac.  122,  36  L.  R.  A.  (N.  8.) 
313;  Geithman   tr.    Eichler,    265   HI. 
579,  107  N.  E.  180;  Gillett  v.  Ted, 
272  HL  106,  111  N.  E.  722;  Pratt  ». 
Prouty,  104  la.  419, 422, 73  8.  W.  1035, 
65  Am.  St.  Rep.  472;  Anse,  etc.,  OU 
Co.  u.  Babb,  122  La.  415,  425,  47  So. 
754;  Phoenix  P^  Mfg.  Co.  v.  Roth,  127 
Md.  540,  96  AU.  762;  Sweat  v.  Shum- 
way,  102  Mass.  365,  3  Am.  Rep.  471; 
("Horn  chains"  were  shown  by  ex- 
tiinsie   facts   to   mean   chains   made 
partly  oi  hoof  and  partly  of  horn); 
Interior  Linseed  Co.  v,  Becker-Moore 
P^t  Co.,  273  Mo.  433,  202  8.  W.  566; 
Kenyan  Printing  &  Mfg.  Co.  v.  Bams- 
ley  Bros.  Cutlery  Co.,  143  Mo.  App. 
518, 522,  127  8.  W.  666;  Mecca  Realty 
Co.  p.  Kellogg's  Toasted  Com  Flakes 
Co.,  161  N.  Y.  S.  750,  166  N.  Y.  App. 


Div.  74;  Simmons  ».  Groom,  167  N.  C. 
271,  83  8.  E.  471;  McCulsky  t;.  Kloe- 
terman,  20  Greg.  108,  25  Fhc.  366,  10 
L.  R.  A.  785;  McMiUin  v,  Titus,  222 
Pa.  500,  503,  72  Atl.  240;  Phetteplaoe 
V,  British,  etc.,  Ins.  Co.,  23  R.  I.  26, 
49  Atl.  33;  Cohen  v,  P.  E.  Harding 
Const  Co.  (R.  I.),  103  Atl.  702;  Berry 
V.  Marion  County  Lumber  Co.,  108 
8.  Car.  108,  93  8.  E.  328,  Ann.  Cas. 
1918  E.  877;  Lipscomb  v.  Fuqua,  103 
Tex.  585,  589,  131  8.  W.  1061;  Els- 
wick  V.  Deskins,  75  W.  Va.  109,  83 
8.  E.  283. 

»  Wright  V.  Vocalion  Organ  Co.,  148 
Fed.  209,  79  C.  C.  A.  183;  O.  H.  JeweU 
Filter  Co.  v.  Kirk,  200  HI.  382,  65 
N.  E.  698;  and  see  cases  in  the  preced- 
ing note. 

*^  Carr  v,  Montefiore,  5  B.  &  8.  408, 
428.  ''The  contract  of  insurance, 
though  a  mercantile  instrument,  is 
to  be  construed  according  to  the  same 
rules  as  all  other  written  contracts, 
namely,  the  intention  of  the  parties, 
which  is  to  be  gathered  from  the  words 
of  the  instrument  interpreted  together 
with  the  surrounding  circumstances. 
If  the  words  of  the  instrument  are 
dear  in  themselves  the  instrument 
must  be  construed  accordingly,  but 
if  they  are  susceptible  of  more  mean- 
ings than  one,  then  the  Judge  must 
inform  himself  by  the  aid  of  the  jury 
and  the  surrounding  circumstances 
which  bear  on  the  contract."  (Qf. 
the  English  decisions  in  §  608,  ad  fin., 
to  the  effect  that  apparently  imam- 
biguous  language  may  be  shown  to 
bear  other  than  its  apparently  dear 
meaning.) 

So  in  Massachusetts  it  is  said:  "If 
there  is  no  ambiguity  in  the  agreemeut 
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In  regard  to  some  of  these  statements,  it  may  be  guessed 
that  the  court  in  denying  the  admissibility  of  evidence  of  sur- 
rounding circumstances  to  vary  the  meaning  of  an  apparently 
clear  writing,  meant  no  more  than  that  in  the  particular  case 
the  evidence  ofifered  would  not  persuade  any  reasonable  man 
that  the  writing  meant  anything  other  than  the  normal  mean- 
ing of  its  words  would  indicate  and  that  therefore  it  was  useless 
to  hear  the  evidence.  On  the  other  hand,  in  many  cases  where 
evidence  of  surrounding  circmnstances  has  been  admitted,  the 
language  of  the  contract  in  question,  if  given  its  normal  mean- 
ing, was  in  fact  ambiguous,  so  that  no  necessity  arose  for  the 
court  to  decide  whether  admission  of  such  evidence  is  depend- 
ent upon  ambiguity.  The  correct  principle  has  been  well 
summarized  in  a  recent  decision.^^  ''All  the  attendant  facts 
constituting  the  setting  of  a  contract  are  admissible,  so  long  as 


itself,  the  answer  must  be  found  from 
the  terms  of  the  instrument  alone." 
Gallender,  McAuslan  &  Troup  Co.  v. 
Flint,  187  Mass.  104,  107,  72  N.  £. 
345;  Strong  v.  Carver  Cotton  Gin  Co., 
197  Mass.  53,  59,  83  N.  E.  328;  Hod- 
gens  V,  Sullivan,  209  Mass.  533,  95 
N.  E.  969;  Waldstein  v.  Dooskin, 
220  Mass.  232,  107  N.  E.  927. 

In  Zohrlaut  v,  Mengelberg,  124  N. 
W.  247,  252,  144  Wis.  564,  the  court 
said:  "In  answer  to  the  contention  of 
counsel  that  testimony  of  the  circum- 
stances surrounding  and  leading  up  to 
the  making  of  a  written  contract  are 
alwajTB  admissible  for  the  purpose  of 
puttiog  the  court  in  the  position  of 
the  parties  at  the  time  the  contract 
was  made,  this  court  has  said:  'Not 
so.  Where  there  is  no  ambiguity  in 
the  contract,  either  in  its  literal  sense, 
or  when  it  is  applied  to  the  subject 
thereof,  it  must  speak  for  itself,  en- 
tirely unaided  by  extrinsic  matters. 
Where  such  ambiguity  does  exist,  then 
evidence  of  the  circumstances  under 
which  the  contract  was  made  is 
proper  to  enable  the  court,  in  the  light 
thereof,  to  read  the  instrument  in  the 
sense  the  parties  intended,  if  that  can 


be  done  without  violence  to  the  rules  of 
language  or  of  law.'    Johnson  v,  Pugh, 
110  Wis.  167,  170,  85  N.  W.  641,  642. 
Parties  cannot  use  terms  with  a  fixed 
and  certain  meaning,  and  then  dis- 
claim such  meaning."    See  also  New 
Brantner  Ditch  Co.   v.  Kramer,   57 
Col.   218,    141    Pac.   498;   Jacobs  v. 
Parodi,  50  Fla.  541,  555,  39  So.  833; 
Adams  v.  Gordon,  265  111.  87, 106  N.  E. 
517;    Indiana    Natural    Gas    Go.    v, 
Stewart,  45  Ind.  App.  554,  559,  90 
N.  E.  384;  Chanute  Brick  Co.  v.  Gas 
Belt  Fuel  Co.,  82  Kans.  752,  109  Pac. 
398;  Crawford  v.  Elliott,  78  Mo.  497, 
500;  Hodgens  v.  Sullivan,  209  Mass. 
533,  95  N.  E.  969;  United  Boxboard, 
etc.,  Co.  V,  McEwan  Bros.  Co.  (N.  J. 
Eq.),  76  Atl.  550,  553;  Neal  v.  Camden 
Ferry  Co.,  166  N.  C.  563,  82  S.  E.  878; 
Mosier  v.  Parry,  60  Oh.  St.  388,  54 
N.  E.  364;  Burton  v.  Forest  Oil  Co.,  204 
Pa.  349,  355,  54  Atl.  266;  Daly  v.  Old, 
35  Utah,  74,  99  Pac.  460;    Burt   v, 
Stringfellow,  45  Utah,  207,   143  Pac. 
234;  McMillan  tr.  HoUey,  145  Wis.  617, 
627,  130  N.  W.  455. 

**Eustis  Mining  Co.  v.   Beer,   239 
Fed.  976,  985,  by  Learned  Hand,  J. 
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th^  are  helpful;  the  esrtent  of  their  assistance  depends  upon 
the  different  meaningis  which  the  language  itself  will  let  in. 
Hence  we  may  say,  truly  perhaps,  that,  if  the  language  is  not 
ambiguous,  no  evidence  is  admissible,  meaning  no  more  than 
that  it  could  not  control  the  sense,  if  we  did  let  it  in;  indeed, 
it  might  'contradict'  the  contract — ^that  is,  the  actual  words 
should  be  remembered  to  have  a  higher  probative  value, 
when  explicit,  than  can  safely  be  drawn  by  inference  from 
surroundingiB.  Yet,  as  all  language  will  bear  some  different 
meaningiB,  some  evidence  is  always  admissible;  the  line  of 
exclusion  dei)ends  on  how  far  the  words  will  stretch,  and  how 
alien  is  the  intent  they  are  asked  to  include."  Whatever  may 
be  the  propriety  of  admitting  evidence  of  extrinsic  facts  where 
the  meaning  of  the  instrumait  is  apparently  clear,  there  is  no 
question  that  such  evidence  is  admissible  in  every  jurisdiction 
where  there  is  no  clear  apparent  meaning.^'  It  must  be  kept 
m  mind,  however,  that  the  only  purpose  for  which  such  evi- 
dence is  ever  admissible  in  an  action  on  the  contract,  is  to 
mterpret  the  writing.  So  far  as  the  evidence  tends  to  show  not 
the  meaning  of  the  writing  but  an  intention  wholly  unexpressed 
in  the  writing,  it  is  irrelevant.^^ 

§  630.  Previotis  negotiations. 

The  only  kind  of  evidence  which  may  be  offered  imder  a 
rule  admitting  proof  of  surrounding  circumstances  which  is 
likely  to  cause  difficulty,  is  that  relating  to  previous  nego- 
tiations between  the  parties,  especially  if  these  negotiations 
lead  to  the  formation  of  the  subsequent  written  contract  in 
question.  There  is  an  apparent  inconsistency  in  asserting 
that  the  interpretation  of  the  writing  depends  on  the  meaning 
of  the  language  contained  in  it  according  to  a  local  standard, 
and  yet  admitting  evidence  which  may  tend  to  show  an  intent 
of  the  parties  at  variance  with  the  natural  meaning  of  the 
words  of  the  writing  at  the  time  and  place  when  the  writing  was 
made.  Such  n^otiations,  however,  may  be  logically  relevant 
for  two  purposes,  the  second  of  which  is  legally  permissible, 
though  tiie  first  is  not: — (1)  to  prove  an  actual  intent  of  the 

■*  See  caaee  in  this  section  pas-  38  Ohio  St.  587,  43  Am.  Rep.  442. 
dm,  also    Quany  Co.    v,    Clements,         ^  See  supra,  §  610. 
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parties  at  variance  with  the  words  of  the  writing  wh^x  those 
words  are  given  their  appropriate  local  meaning;  and;  (2)  to 
prove  the  meaning  of  the  written  words  not  by  showing  that 
the  parties  intended  them  to  mean  something  different  from 
what  other  persons  at  the  same  time  and  place,  and  dealing 
with  the  same  subject-matter  would  attach  to  them,  but  to 
prove  that  the  parties  were  dealing  in  r^ard  to  a  matter  or 
to  secure  an  object,  or  under  circumstances  where  local  usage 
would  give  a  particular  meaning  to  the  language;  or  in  case  the 
local  meaning  is  ambiguous,  to  show  that  the  parties  attached 
one  appropriate  meaning  to  their  words,  rather  than  another 
equally  appropriate  meaning.  ^^  If  the  parties  were  dealing  in 
regard  to  rabbits,  and  locally  at  that  time  when  rabbits  were 
in  question,  1,000  bore  the  meaning  of  1,200,  it  could  be  shown 


^  Birch  V.  Dep^yster,  1  Stark.  210. 
(By  his  contract  a  ship  captain  was  to 
receive  certain  pay  instead  of  ''priv- 
ilege and  primage.''  Evidence  was 
held  admissible  of  a  conversation 
before  the  writing  was  made  relating 
to  the  right  of  the  captain  to  use  the 
cabin  for  transporting  goods.  This 
evidence  explained  the  meaning  other- 
wise doubtful  of  the  quoted  words); 
Macdonald  v,  Longbottom,  1  El.  & 
El.  977  (prior  conversation  between 
the  parties  was  admitted  to  prove  that 
the  words  "your  wool"  included  not 
only  wool  from  the  plaintiff's  own 
sheep,  but  also  wool  that  the  plaintiff 
had  contracted  for);  Mumford  v, 
Gething,  7  C.  B.  (N.  S.)  305.  (The 
word  "ground"  was  proved  to  mean 
the  midland  district  in  order  to  deter- 
mine whether  the  contract  in  question 
was  in  restraint  of  trade) ;  Bank  of  New 
Zealand  t;.  Simpson,  [1900]  A.  O.  182. 
(oral  preliminary  negotiations  ad- 
mitted to  show  the  meaning  of  "total 
cost");  Thorington  v.  Smith,  8  Wall. 
1,  19  L.  Ed.  361.  ("Dollars"  was 
proved  to  mean  confederate  money 
by  proof  of  contemporaneous  agree- 
ment); Kelly  V.  Fejervary,  111  la. 
693,  83  N.  W.  791  (negotiations  were 


admitted  to  prove  whether  "liqui- 
dated damages"  provided  for  were 
in  reality  a  penalty);  Blair  v.  Corby, 
37  Mo.  313  (the  meaning  to  the 
parties  of  "hard-pan"  was  shown  by 
oral  agreement  not  to  include  hardened 
earth);  Almgren  v.  Dutilh,  5  N.  Y.  28 
(conversation  was  permitted  to  prove 
that  "necessary"  in  a  contract  did  not 
mean  indispensable).  See  also  Mer- 
riam  v.  United  States,  107  U.  S.  437, 
27  L.  Ed.  531,  2  S.  Ct.  536;  English  o. 
Shelby,  116  Ark.  212,  172  S.  W.  817; 
MiUikin  v.  Starr,  79  lU.  App.  443,  448; 
Stoops  V.  Smith,  100  Mass.  63,  97 
Am.  Dec.  76,  1  Am.  Rep.  85;  Sweat  v. 
Shimiway,  102  Mass.  365,  3  Am.  Rep. 
471;  Smith  v.  Vose  A  Sons  Piano  Co., 
194  Mass.  193,  200,  80  N.  E.  527,  9 
L.  R.  A.  (N.  S.)  966,  120  Am.  St.  Rep. 
539;  Putnam-Hooker  Co.  v.  Hewins, 
204  Mass.  426,  430,  90  N.  E.  983; 
Tufts  V.  Greenewald,  66  Miss.  360,  6 
So.  156;  Field  v.  Munson,  47  N.  Y.  221; 
Quarry  t;.  Clements,  38  Ohio  St.  587,  43 
Am.  Rep.  442;  McMillin  v,  Titus,  222 
Pa.  500,  503,  72  Atl.  240;  Hart  v. 
Hammett,  18  Vt.  127;  Ganson  v. 
Madigan,  15  Wis.  144,  82  Am.  Dec. 
659;  Beason  v.  Eurz,  66  Wis.  448,  29 
N.  W.  230. 
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to  e3q)]ain  a  written  contract  which  did  not  name  the  kind  of 
animals  to  which  it  related  that  the  oral  negotiation  of  the 
parties  related  to  rabbits,  though  it  could  not  be  shown,  had 
they  been  dealing  in  regard  to  horses,  that  they  specially 
agreed  that  as  between  themselves  l^OOO  should  bear  the  mean- 
ing of  1,200.  The  importance  of  facts  existing  at  the  time  wh^i 
the  written  contract  was  entered  into,  as  an  aid  to  the  inter- 
pretation of  the  writing,  will  generally  be  dependent  on  the 
knowledge  by  the  parties  of  these  facts.  This  may  be  shown 
by  their  previous  negotiations;  ^  though  if  the  facts  are  of 
general  notoriety  the  parties'  knowledge  of  them  will  be  pre- 
sumed. ^^  If,  then,  facts  known  to  the  parties  to  the  agreement 
may  be  shown,  it  may  be  urged  that  not  only  are  the  nego- 
tiations and  2^reements  between  the  parties  prior  to  the 
formation  of  the  written  contract  in  question  facts  like  any 
others  but  that  their  intentions  orally  naanifested  as  to  the 
meaning  of  their  contract  are  also  facts  and  may  therefore  be 
shown.    It  is  true  that  even  such  intentions  are  facts  within 


"  In  Smith  v,  Vose  &  Sons  Piano  Co., 
194  Mas.  193,  200,  80  N.  E.  527,  0 
L  R.  A.  (N.  S.)  966,  120  Am.  St.  Rep. 
539,  the  court  said:  ''When  the  parties 
by  the  language  they  have  employed 
leave  their  meaning  obscure  and  un- 
oertaio  when  applied  to  the  subject- 
matter,  then  the  expressions  and 
general  tenor  of  speech  used  in  the 
previous  negotiations,  even  if  coming  as 
they  usually  must  from  one  or  the 
other  of  the  parties  themselves,  are 
admisBible  to  show  the  conditions 
existing  at  the  time  the  transaction 
was  under  consideration." 

In  Laclede  Construction  Co.  v, 
MoBB  Tie  Co.,  186  Mo.  25, 84  8.  W.  76, 
the  court  said:  "Now,  the  words,  'the 
ties  you  may  need'  during  1899,  or 
'ties  as  needed,'  while  i^ain  words,  are 
susceptible  of  various  meanings  ac- 
cording as  the  context  in  which  they 
appear  may  throw  light  upon  them  or 
the  subject-matter  with  respect  to 
which  they  are  used.  We  instinctively 
ask,  'needed'  for  what?    Merely  for 


repairs  of  the  railway  then  con- 
structed, or  'needed'  for  new  exten- 
sions which  were  made  known  to  de- 
fendant when  it  contracted  to  furnish 
them,  or  'needed'  in  the  sense  of  all 
ties  to  the  number  of  one  miUion  that 
the  plaintiff  might  elect  to  purchase 
for  general  commercial  purpoaesf  Wc 
think  clearly  it  was  competent  to  show 
the  circumstances  in  which  the  con- 
tract was  made  and  the  declaration  of 
plaintiff's  president  as  to  the  purpose 
for  which  he  would  need  them. 

In  Ward's  Adm'r  v.  Preferred  Acci- 
dent Ins.  Co.,  80  Vt.  321,  67  Atl.  821, 
822,  the  court  said:  "In  the  construc- 
tion of  contracts,  the  circumstances  in 
which  the  parties  contract  may  be 
looked  at,  and  their  conmion  know]" 
edge  and  understanding  is  sometimes, 
and  is  here,  such  a  circumstance." 

'^Anse  La  Butte  Oil,  etc.,  Co.  v. 
Babb,  122  La.  415,  425,  47  So.  745; 
Woodruff  V.  Woodruff,  52  N.  Y.  53; 
McMillin  v,  Titus,  222  Pa.  500,  503, 
72  Atl.  240. 
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the  natural  meaziing  of  that  word,  but  the  law  distmguishes 
such  facts  from  other  facts  surroundmg  the  transactions.  Their 
value  from  the  standpoint  of  logical  relevancy  is  merely  to 
indicate  by  the  oral  statements  of  the  parties  themselves  the 
terms  of  the  contract  they  intended  to  make  when  they  entered 
into  the  written  contract.  It  is  a  consequ^xoe  of  the  parol 
evidence  rule  that  such  intentions  are  ineffectual.  The  writing 
merges  the  prior  oral  agreements,^  and  evidence  of  them  is 


"New  York  Life  Ins.  Co.  v,  Mo- 
Master,  87  Fed.  63,  67  U.  8.  App.  638, 
30  C.  C.  A.  632,  cerHorcari,  denied,  171 
U.  S.  687,  18  S.  Ct.  944;  Kessler  v. 
Perillou,  132  Fed.  903,  66  C.  C.  A. 
113;  United  States  v,  Conkling,  136 
Fed.  608,  68  C.  C.  A.  220;  Connecticut 
Fire  Iiu3.  Co.  v.  Buchanan,  141  Fed. 
877,  73  C.  C.  A.  Ill,  4  L.  R.  A.  (N.  S.) 
768;  Lefler  v.  New  York  Life  Lis.  Co., 
143  Fed.  814,  74  C.  C.  A.  488;  Lambie 
V,  Sloss  Iron  Works,  118  Ala.  427, 
24  So.  108;  Sellera  v.  Dickert,  186  Ala. 
206,  64  So.  40;  Tedford  Auto  Co.  v. 
Thomas,  108  Ark.  603,  168  S.  W.  600; 
Anderson  v,  Wainwright,  67  Ark.  62, 
63  S.  W.  666;  United  Iron  Works  9. 
Outer  Harbor  Dock,  etc.,  Co.,  168 
Cal.  81, 141  Pac.  917;  Heard  v.  Tappan, 
116  Ga.  930,  43  S.  £.  376;  Adams  v. 
Bridges,  141  Ga.  418,  81  S.  E.  203; 
Borggard  v.  Gale,  107  HI.  App.  128, 
206  111.  611,  68  N.  E.  1063;  Ellis  v. 
Conrad  Seipp  Brewing  Co.,  207  HI. 
291,  69  N.  E.  808;  Carr  ».  Hays,  110 
Ind.  408, 11  N.  E.  26;  Ralya  v.  Atkins, 
167  Ind.  331,  61  N.  E.  726;  Burgher 
t;.  Chicago,  etc.,  Ry.  Co.,  106  la.  336, 
76  N.  W.  192;  Kinney  ».  Reed,  164  la. 
337,  145  N.  W.  900;  Sexton  ».  Lamb, 
27  Kans.  426;  Van  Foesan  v.  Gibbs,  91 
Kans.  866,  139  Pac.  174;  Singer  Mfg. 
Co.  V.  Witt,  118  Ky.  344, 80  8.  W.  1124; 
McLeod  V.  Johnson,  96  Me.  271,  62 
Atl.  760;  Scott  v,  Baltimore,  etc.,  R. 
Co.,  93  Md.  476,  49  Atl.  327;  Marr  r. 
Washburn  &  M.  Mfg.  Co.,  167  Mass. 
36,  44  N.  E.  1062;  Loomer  v,  Harlow, 
214  Mass.  416,  102  N.  E.  333;  Went- 


worth  V.  Manhattan  Market  Co.,  216 
Mass.  374,  103  N.  E.  1105;  Sax  p. 
Detroit,  etc.,  R.  Co.,  129  Mich.  502, 
89  N.  W.  368;  Hapke  v.  Davidson,  180 
Mich.  138,  146  N.  W.  624;  Thompson 
V.  Thompson,  78  Minn.  379,  81  N.  W. 
204,  643;  Chicago,  etc.,  Mfg.  Co.  v. 
Higginbotham  (Miss.),  29  So.  79;  Hall 
V.  SmaU,  178  Mo.  629,  77  S.  W.  733; 
Largey  v.  Leggat,  30  Mont.  148,  75 
Pac.  960;  Faulkner  t;.  Gilbert,  61  Neb. 
602,  85  N.  W.  843;  Shattuck  v,  Rob- 
bins,  68  N.  H.  666, 44  Atl.  694;  Alexan- 
der V.  Ferguson,  73  N.  J.  L.  479,  63 
Atl.  998;  King  9.  Hudson  River  Realty 
Co.,  210  N.  Y.  467,  104  N.  E.  926; 
Disbrow  ».  Disbrow,  46  N.  Y.  App.  Div. 
Ill,  61  N.  Y.  S.  614,  affd.  167  N.  Y. 
606,  60  N.  E.  1110;  Townsend  v. 
Greenwich  Ins.  Co.,  86  N.  Y.  App.  Div. 
323,  83  N.  Y.  S.  909,  aflfd.  178  N.  Y. 
634, 71  N.  E.  1140;  Spencer  p.  Hunting- 
ton, 100  N.  Y.  App.  Div.  463,  91  N.  Y. 
S.  661,  aflfd.  183  N.  Y.  606,  76  N.  E. 
1109;  Liverpool,  etc.,  Ins.  Co.  v,  T.  M. 
Richardson  Lumber  Co.,  11  Okl.  579, 
586,  69  Pac.  936;  Hilgar  v.  Miller,  42 
Oreg.  552,  72  P^.  319;  Johnson  i;. 
Stewart,  243  Pa.  486,  90  Atl.  349; 
Zanturjian  v,  Boomesian,  26  R.  I.  151, 
66  Atl.  199;  Saunders  Ex.  v.  Weeks 
(Tex.  Civ.  App.),  65  S.  W.  33;  McCall 
Co.  V.  Jennings,  26  Utah,  469,  73  P^c. 
639;  Carlin  v.  Fraser,  105  Va.  216,  53 
S.  E.  146;  Hindle  v.  Holcomb,  34 
Wash.  336,  75  Pac.  873;  Providence^ 
etc.,  Ins.  Co.  v.  Board  of  Education, 
49  W.  Va.  360,  38  S.  E.  679;  Vogt  v. 
Shienebeck,  122  Wis.  491,  100  N.  W. 
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madmifisible  subject  to  three  exceptions — (1)  If  reformation 
or  rescission  of  the  writing  is  in  question.  (2)  If  the  words 
of  the  writing  will  expresa  equally  well  the  intention  shown  by 
the  oral  n^otiations,  and  another  intention.  The  negotiations 
may  then  be  used  to  show  the  actual  intention  of  the  parties 
not  to  subject  them  to  a  contract  not  expressed  in  the  writing, 
but  to  show  that  the  words  of  the  writing  bear  a  particular 
meaning.^  (3)  Where  the  writing  is  not  a  complete  integration 
of  the  parties'  agreement,  and  the  oral  agreement  is  intended 
to  retain  an  independent  collateral  existence.  The  limits  of 
this  principle  are  hereafter  conadered. 


§  631.  Parol  evidence  rule. 

The  interpretation  or  construction  of  writii^  cannot  be 
fully  discussed  without  reference  to  the  parol  evidence  rule. 
That  rule,  in  spite  of  its  name,  is  not  only  not  a  rule  of  evidence, 
as  has  been  abundantly  shown  by  Thayer  and  Wigmore,  but 
is  not  a  rule  of  interpretation  or  of  construction.  It  is  a  rule 
of  substantive  law  which,  when  applicable,  defines  the  limits 
of  a  contract.  It  fixes  the  subject-matter  for  interpretation, 
though  not  itself  a  rule  of  interpretation.*^  Except  in  suits 
for  the  rescission  or  reformation  of  contracts,  or  where  a  suit 
for  specific  performance  is  resisted  on  the  groimd  of  mistake, 
the  rule  is  as  fully  applicable  to  suits  in  equity  as  to  actions 
at  law." 


820, 67  L.  R.  A.  756, 106  Am.  St.  Rep. 


**  See  supra,  §  613. 

*  Goldenberg  v,  TagUano,  218  Mass. 
357,  359,  105  N.  E.  883;  Glackin  v. 
Bennett,  226  Mass.  316,  115  N.  E. 
490.  A  contract,  said  PoUock,  C.  B., 
in  Nichol  v.  Godts,  10  Exch.  191,  194, 
''must  be  read  according  to  what  is 
written  by  the  parties,  for  it  is  a  well- 
known  principle  of  law^  that  a  written 
contract  cannot  be  altered  by  parol.  If 
A  and  B.  make  a  contract  in  writing, 
evidence  is  not  admisBible  to  show  that 
A  meant  something  different  from 
what  18  stated  in  the  contract  itself, 
and  that  B.  at  the  time  assented  to  it. 


If  that  sort  of  evidence  were  admitted, 
every  written  document  would  be  at 
the  mercy  of  witnesses  who  might  be 
called  to  swear  anything."  See  also 
Bank  of  Australasia  v.  Palmer,  [1897] 
A.  C.  640,  545. 

•1  Martin  v.  Pycroft,  2  DeG.  M.  & 
G.  785,  795;  Sawyer  v,  Hovey,  3  Allen, 
331,  333,  81  Am.  Dec.  659;  Ferry  v, 
Stephens,  66  N.  Y.  321,  324.  In  Ver- 
mont Marble^  Co.  v.  Eastman,  91  Vt. 
425,  101  Atl  151,  161,  the  court  said: 
"This  action  [a  bill  in  equity  to  settle 
boundaries]  does  not  involve  the 
reformation  of  any  instrument  of 
conveyance  given  by  Mead;  and  it 
can  serve  no  good  purpose  to  conjee- 
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Most  commonly  the  rule  is  invoked  when  suit  is  brought 
upon  the  written  contract  in  order  to  preclude  an  attack  upon 
the  terms  of  the  writing  as  the  complete  statement  of  the  con- 
tract, but  the  rule  also  denies  validity  to  a  subsidiary  agree- 
ment within  its  scope  if  sued  on  as  a  separate  contract, 
although  except  for  the  parol  evidence  rule,  the  agreement 
fulfils  all  the  requisites  of  a  valid  contract.** 

In  a  discussion  of  the  parol  evic^ence  rule  a  distinction  should 
be  observed  between 

1.  Contracts  under  seal; 

2.  Contracts  required  by  law  to  be  in  writing; 

3.  Contracts  which  are  in  fact  in  writing  but  not  under 
seal,  or  required  by  law  to  be  written. 

It  was  a  rule  long  established  of  the  English  law  and  accepted 
in  the  United  States  that  a  contract  imder  seal  could  not 
subsequently  be  varied  either  by  oral  agreement  or  by  written 
imsealed  agreement.  This  rule  persisted  until  recently,  and 
to  some  degree  still  persists  in  some  jurisdictions.*'  Moreover, 
a  rule,  relics  of  which  still  remain,  estopped  the  maker  of  a 
deed  to  deny  the  truth  of  its  recitals.**  In  many  jiuisdictions 
even  to-day,  a  conveyance  must  be  under  seal,  and  so  must 
releases  or  promises  made  without  consideration.  The  effect 
of  parol  promises  upon  such  instruments  may  be  governed  by 
the  circimistance  that  they  are  under  seal,  not  merely  in  writ- 


ing. 

ture  why,  in  making  the  description  of 
the  land  in  the  bonds  and  in  the  deeds 
given  pursuant  to  the  bonds,  the  survey 
and  the  plan  made  by  Brown  were  not 
followed.  The  departure  therefore  in 
each  instance  is  so  material  and  so 
marked  as  to  indicate  a  change  of 
purpose.  The  descriptions  adopted 
show  unusual  care  and  precision  in 
their  framing.  Whatever  may  have 
been  previously  done  or  said  by  the 
parties  to  the  transactions,  relative  to 
that  survey  and  plan,  such  acts  and 
declarations  were  merged  in  the 
written  instruments  subsequently  ex- 
ecuted on  the  one  hand  and  Accepted 
on  the  other;  and  neither  the  survey 
noc  the  plan  can  have  any  force  in  this 


case,  beyond  what  bearing  it  may 
have,  if  any,  by  reason  of  its  subse- 
quent use  by  the  parties  in  connection 
with  the  asserted  recognition  of,  or 
acquiescence  in,  the  line  now  claimed 
by  defendants.  Extrinsic  evidence  is 
not  admissible  to  show  that,  by  mis- 
take, one  tract  of  land  instead  of 
another  was  inserted  in  either  of  those 
deeds,  thereby  really  establishing  a 
different  contract.  McDuffie  v.  Ma- 
goon,  26  Vt.  518;  Pitts  v.  Brown,  49 
Vt.  86,  24  Am.  Rep.  114." 

«« See,  «.  g.,  O'MaUey  v.  Grady,  222 
Mass.  202,  109  N.  E.  829,  and  caaes 
cited  infra,  §  643. 

»  See  infra,  §  1849. 

•*  See  9upra,  §  115a,  infra,  §  647. 
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Where  the  Statute  of  Frauds  requires  a  contract  to  be  in 
writing  the  whole  contract  must  be  in  writing,  and  oral  changes 
or  additions  either  contemporaneous  or  subsequent  are  nec- 
essarily invalid  apart  from  the  parol  evidence  rule.*^ 

The  application  to  unsealed  contracts  of  a  prohibition  of 
contemporary  oral  agreements  seems  to  have  been  first  made 
owing  to  a  mistaken  analogy  with  sealed  instruments.^  But 
the  analogy  of  sealed  instruments  has  not  been  completely 
followed  and  it  is  important  to  observe  that  the  reasons  which 
forbid  the  addition  of  oral  extensions  to  formal  contracts  and 
to  contracts  within  the  Statute  of  Frauds  are  not  applicable 
to  other  written  contracts.  In  dealing  with  the  latter  we  have 
to  do  only  with  the  parol  evidence  rule  itself,  while  in  dealing 
with  the  former  we  have  not  only  that  rule  to  consider,  but 
other  principles  as  well. 

§  632.  Scope  of  the  rule. 

Wigmore  in  his  keen  analysis  of  the  subject  conceives  of  the 
so-called  parol  evidence  rule  as  in  reality  a  group  of  rules 
defining  the  constitution  of  legal  acts,  and  he  divides  every 
l^al  act  into  four  possible  elements : 

"(A),  The  Enaction,  or  Creation,  of  the  act;  (B),  its  Inte- 
gration, or  embodiment  in  a  single  memorial,  when  desired;  (C), 
its  Solenmization,  or  fulfilment  of  the  prescribed  forms,  if  any; 
and  (D),  the  Interpretation,  or  application  of  the  act  to  the 
external  objects  aflfected  by  it."  *^  The  enaction  or  creation 
of  the  act  is  concerned  with  the  question  whether  an  act  has 
been  created  and,  if  so,  whether  it  is  voidable.  For  instance, 
whether  a  formal  contract  has  been  delivered  or  whether  a 
contract  is  voidable  for  fraud.  The  integration  of  the  act  con- 
sists in  embodying  it  in  a  single  memorial  as  a  writing.  The 
solemnization  concerns  the  forms  which  the  law  requires,  as 
signature  of  a  memorandum  under  the  Statute  of  Frauds — 
seals  on  bonds  or  deeds,  certain  requisites  in  negotiable  paper. 

^  See  supra,  §§  592  ei  aeq.  should  be  observed  that  (A),  (B)  and 

**  Meres  V.  Ansell,  3  Wils.  275.    See  (C)  may  all  take  place  simultaneously. 

eomment  of  Thayer,   in  Preliminary  There  may  be  no  legal  act  until  (B)  and 

Treatise  on  £2vidence,  p.  402.  (C)  have  occurred. 
<'  \^igmore  on  Evidence,  §  2401.    It 
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The  interpretation  defines  the  effect  of  the  act  in  its  application 
to  external  objects.  These  various  problems  are  doubtless 
closely  connected  with  the  parol  evidence  rule,  and  in  partic- 
ular cases  there  is  often  confusion  in  distinguishing  one  prin- 
ciple from  another.  Nevertheless  what  is  known  as  the  parol 
evidence  rule  is  but  a  single  rule.  As  applied  to  contracts,  it 
assumes  that  there  has  been  a  legal  act  consisting  of  a  promise 
or  set  of  promises;  it  also  assumes  the  integration  of  that  act 
in  a  written  memorial.  It  assumes  the  proper  interpretation 
of  a  written  memorial  according  to  some  standard  which  the 
law  adopts;  and  these  assmnptions  being  made,  excludes  from 
consideration  all  other  elements  of  the  act  thou^  they  mi^t 
have  been  material  had  there  been  no  integration  m  a  written 
memorial.  In  other  words,  the  written  memorial,  as  interpreted 
by  the  law,  is,  for  legal  purposes,  the  sole  act  of  the  parties  in 
regard  to  the  matter  up  to  the  time  of  the  integration.  In 
speaking  of  the  rule,  Wigmore  says: — ^ 

''  (1)  The  parol-evidence  rule  is  not  a  rule  of  evidence;  ^  (2) 
nor  is  it  only  a  rule  for  things  parol;  (3)  nor  is  it  a  single  rule; 

(4)  nor  is  it  all  of  the  rules  that  concern  either  parol  or  writing; 

(5)  nor  does  it  involve  the  assumption  that  a  writing  can  pos- 
sess, independently  of  the  surrounding  circumstances,  any 
inherent  status  or  efficacy." 

/  All  of  these  statements  spem  true  except  the  third,  that  the 
Irule  is  not  a  single  rule.  (All  courts  agree  that  if  the  parties 
have  integrated  their  agreement  into  a  single  written  memorial, 
all  prior  negotiations  and  s^reements  in  regard  to  the  same 
subject-matter  are  excluded  from  consideration  whether  they 
were  oral  or  written.  All  courts  agree  also  that  subsequent 
agreements  may  be  shown,  and  are  not  rendered  ineffective  by 
the  prior  writing.*®  All  courts  agree  that  the  written  memorial 
must  be  interpreted  according  to  legal  rules,  and  that  when  so 
interpreted  meanings  may  sometimes  be  given^to  it  which  would 
not  have  been  apparent  without  parol  evjd^ce. ;  The  difference 
of  decision  concerns   this   question  :-^i^en  is  an  extrinsic 

«  Wigmore  on  Evidence,  §  2401.  the  subsequent  act  may  be  ineffectual. 

"^  Upon  this,  see  Thayer,  Prelimi-  See  tr^ra,  §  1849,  but  this  depends  cm 

nary  Treatise  on  Evidence,  390  et  seq.  the  rules  governing  sealed  instruments, 

**  If  the  prior  writing  was  under  seal,  not  on  the  parol  evidence  rule. 
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agreement  or  term  of  an  agreement  which  existed  prior  to 
the  int^ration,  or  was  made  simultaneously  with  it^  so  far  a 
separate  and  distinct  matter  as  to  be  capable  of  existence  as 
an  independent  legal  act?  and  how  far,  on  the  other  hand,  must 
it  be  disr^arded  as  a  futile  attempt  to  change  the  effect  of 
the  legal  act  int^rated  in  the  written  memorial?}  The  parol 
evidence  rule  does  not  forbid  the  contradiction  of  an  instnunent 
which  purports  merely  to  recite  facts — ^like  a  receipt.^®  How 
far  recitals  of  fact  in  a  deed  may  be  contradicted  has  been  pre- 
viously considered/^ 

§  633.  Integration  depends  upon  intent. 

The  parol  evidence  rule  does  not  apply  to  every  contract  of 
which  there  is  written  evidence,  but  "only  applies  where  the/ 
parties  to  an  agreement  reduce  it  to  writing,  and  agree  or  intend/ 
that  that  writing  shall  be  their  i^reement. "  ^^  It  is  not  essenJ 
tial  to  integration  that  the  writinip  in  question  should  be  of  a 
formal  character.  Letters  and  telegrams  are  sufficient.^^ 
Acceptance  of  a  written  contract  as  such  is  sufficient  though 
it  is  not  signed  by  the  party  accepting  it  J^   On  the  other  hand, 


"  "A  leodpt  in  full  of  all  daims  and 
demands,  given  as  evidence  of  such 
setUement^  does  not  conclude  the  par- 
ties as  to  a  claim  which  afSrmatively 
appears  not  to  have  been  included  in 
the  settlement  negotiations."  Held 
V.  Keller,  135  Minn.  102,  160  N.  W. 
4S7,  490,  citing:  1  Dunnell's  Dig.  44; 
Mathen^  v.  Eldorado,  82  Kans.  720, 
109  Fkc.  166,  28  L.  R.  A.  (N.  S.)  980; 
Harrison  v.  Henderson,  67  Kans.  194^ 
72  Pac.  875,  62  L.  R.  A.  760,  100  Am. 
St.  Rep.  386.  See  also  Hudson  v. 
Merchants  Reserve  L.  Ins.  Co.,  204 
IlL  App.  308;  American  Home  L.  Ins. 
Go.  0.  Citizens'  State  Bank  (Okl.), 
168  Plac.  437;  Jones  9.  Campbell,  (Vt. 
1917),  102  Atl.  102;  Jones-Rosquistr- 
Kaieo  Co.  V.  Nelson,  98  Wash.  539, 
167  P^.  1130. 

^  Supra,  i  115a, 

"  Pollodc,  C.  B.,  Harris  v.  Rickett, 
4  H.  A  N.  1.    See  also  Eustis  Mining 


Co.  V,  Beer,  239  Fed.  976,  982;  Cham- 
berlain V,  Lesley,  39  Fla.  452,  22  So. 
736;  mils  V,  Hopp,  201  111.  App.  554; 
Bice  V,  Siver,  170  la.  255,  152  N.  W. 
498;  Graffam  v.  Pierce,  143  Mass.  386, 
9  N.  £.  819;  Herring-Hall-Marvin 
Safe  Co.  V.  Balliet,  38  Nev.  164,  145 
Pac.  941;  Chapin  v,  Dobeon,  78  N.  Y. 
74,  34  Am.  Rep.  512;  Routledge  v. 
Worthington  Co.,  119  N.  Y.  592,  23 
N.  E.  1111;  H.  Leonard  Simmons  Co. 
V.  Goldfarb,  150  N.  Y.  S.  547;  Faust  v, 
Rohr,  167  N.  C.  360,  83  S.  £.  622; 
City  Messenger  Co.  v.  Postal  Tele- 
graph Co.,  74  Or%.  433,  145  Pac. 
657. 

^'  Calcutta,  etc.,  Co.  t;.  DeMattos,  32 
L.  J.  (N.  S.)  Q.  B.  322;  Brown  v.  David- 
son, 42  Okl.  598, 142  Pac.  387. 

^*  Manufacturers',  etc..  Bureau  v. 
Everwear  Hosiery  Co.,  152  Wis.  73, 
138  N.  W.  624,  42  L.  R.  A.  (N.  S.) 
847.   See  also  supra,  §  90. 
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where  it  is  contemplated  that  there  shall  be  a  later  writing 
int^rating  the  agreement  of  the  parties,  the  contents  of  an 
earlier  writing  may  be  contradicted  by  parol  J'  Since  it  is  only 
the  intention  of  the  parties  to  adopt  a  writing  as  a  memorial 
which  makes  that  writing  an  integration  of  the  contract,  and 
makes  the  parol  evidence  rule  applicable,  any  expression  of 
their  intention  in  the  writing  in  regard  to  the  matter  will 
be  given  effect.  If  they  provide  in  terms  that  the  writing  shall 
be  a  complete  integration  of  their  i^reement  or  that  it  shall 
be  but  a  partial  integration,  or  no  integration  at  all,  the  ex- 
pressed intention  will  be  effectuated.^*  The  parties,  however, 
rarely  express  their  intention  upon  this  pomt  in  the  writmg, 
and  if  the  coiirt  may  seek  this  intention  from  extrinsic  cir- 
cumstances, the  very  fact  that  parties  made  a  contemporaneous 
oral  agreement  will  of  itself  prove  that  they  did  not  intend  the 
writing  to  be  a  complete  memorial.  The  only  question/  open 
would  be  whether  such  a  contemporaneous  oral  i^reement 
was  in  fact  made.  Even  if  the  oral  agreement  is  repugnant  to 
the  writing,  what  was  orally  agreed  would  be  of  equal  impor- 
tance with  what  was  written,  since  its  existence  would  prove 
that  there  was  no  complete  integration  of  the  contract  in 
regard  to  the  matter  to  which  it  related.  The  parol  evidence 
rule  would  then  be  of  importance  only  as  establishing  a  pre- 
sumption that  prior  and  contemporaneous  oral  agreements 
and  negotiations  were  merged  in  the  writing,  but  the  practical 
value  of  the  rule  would  be  much  impaired  if  either  party  to  a 
writing  were  allowed  to  rebut  the  presumption  by  proof  of  any 
contemporaneous  oral  s^reement.  Certainly  the  law  does  not 
permit  this.  The  question  arises  chiefly  where  it  is  asserted 
not  that  there  is  no  integration  at  all,  but  only  a  partial  integra- 
tion. It  is  generally  held  that  the  contract  must  appear  on  its 
face  to  be  incomplete  in  order  to  permit  parol  evidence  of 
additional  terms.^^    Frequently,  it  is  not  a  necessary  inference 

7*  Brautigam  v.  Dean,  86  N.  J.  676,  474,  54  C.  C.  A.  520;  Teliuride  Power 

89  Atl.  760.  Co.  V,  Crane  Co.,  208  111.  218»  226,  70 

"  Samu^  H.  Chute  Co.  v,  Latta,  123  N.   E.  319;  Pieroe  v.  Woodward,  6 

Minn.  69, 142  N.  W.  1048.  Pick.  206;  Ogooshevitz  v,  Arnold,  197 

T^Seitz    r.    Brewers'    Refrigerating  Mich.  203,  212,  163  N.  W.  846,  165 

Co.,  141  U.  S.  510,  35  L.  Ed.  837,  12  N.  W.  633;  Naumberg  v.  Young,  44 

8.  Ct.  46;  Dennis  r.  Slyfield,  117  Fed.  N.  J.  L.  331, 341;  Thomas  t;.  Scutt,  127 
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from  the  writing  itself  either  that  it  is  a  statem^it  of  the  whole 
agreement,  or  that  it  is  not.  In  such  a  ease  it  has  been  held 
that  parol  evidence  is  admissible  to  show  which  is  the  fact.^' 
The  difficulty  with  such  a  principle  lies  in  its  application.  No 
written  contract  which  does  not  in  terms  state  that  it  contains 
the  whole  agreement  (and  few  do  so  provide  though  it  would  be 
generally  a  wise  provision)  precludes  the  possible  supposition 
of  additional  parol  clauses,  not  inconsistent  with  the  writing. 
The  matter  has  been  well  summed  up  by  Finch,  J.:  ^*  "If  we 
may  go  outside  of  the  instrument  to  prove  that  there  was  a 
stipulation  not  contained  in  it,  and  so  that  only  part  of  the 
contract  was  put  in  writing,  and  then,  because  of  that  fact, 
enforce  the  oral  stipulation,  there  will  be  little  of  value  left 
in  the  rule  itself.  The  writings  which  are  protected  from  the 
^ect  of  contemporaneous  oral  stipulations  are  those  containing 
the  terms  of  a  contract  between  the  parties,  and  designed  to 
be  the  repository  and  evidence  of  their  final  intentions.  If  upon 
inspection  and  study  of  the  writing,  read,  it  may  be,  in  the 
light  of  surrounding  circiunstances  in  order  to  its  proper  imder- 
standing  and  interpretation  ^  it  appears  to  contain  the  engage- 
ments of  the  parties,  and  to  define  the  object  and  measure  the 
extent  of  such  engagement,  it  constitutes  the  contract  between 
them,  and  is  presumed  to  contain  the  whole  of  that  contract. " 

§  634.  It  may  be  shown  that  the  writing  has  never  become 
efifective. 

The  parol  evidence  rule  does  not  become  applicable  imless 
the  parties  have  assented  to  a  certain  writing  or  writings  as 
the  statement  of  a  contract  between  them.  Accordingly  it 
not  only  may  be  shown  by  parol  evidence  that  a  writing  was 


N.  Y.  133,  27  N.  E.  961;  Dixon  v, 
Blondin,  5S  Vt.  689,  5  Atl.  514;  Van 
Doren  &c.  Co.  o.  Guardian  Casualty 
&c,  Co.,  99  Wash.  68,  168  Pac.  1124; 
Hei  IT.  HeUer,  63  Wis.  416, 10  N.  W.  620. 
"Malpas  p,  London  &  S.  W.  Ry. 
Co.,  L.  R.  1  C.  P.  336;  Peabody  v. 
Bement,  79  Mich.  47,  44  N.  W.  416; 
Samud  H.  Chute  Co.  v.  Latta,  123 
Minn.  69,  142  N.  W.  1048.    See  also 


Brennecke  v.  Heald,  107  la.  376,  77 
N.  W.  1063. 

w  Eighmie  v.  Taylor,  98  N.  Y.  288, 
294. 

»The  ordinary  principles  of  inter- 
pretation should  be  applied  and  there- 
fore evidence  of  surrounding  circum- 
stances admitted.  Fonyth  Mfg.  Co. 
V.  Castlen,  112  Ga.  199,  37  S.  £.  486, 
81  Am.  St.  Rep.  28. 
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never  executed  or  delivered  as  a  contract,*^  or  that  assent 
thereto  was  impaired  by  fraud,*'  iU^ality,*'  duress,*^  mistakei^ 
or  failure  of  consideration,"  rendering  the  contract  void  or 
voidable;  but  also  (if  the  writing  is  unsealed)  that  parties 
agreed  by  parol  that  the  writing  in  question  should  not  become 
effective  until  some  future  day  or  the  happening  of  some 
contingency,  if  this  is  not  inconsistent  with  the  express  terms 
of  the  writing.^   Even  where  the  writing  itself  states  one  con- 


u  Versan  v.  McGregor,  23  OaL  339; 
Uhl  V.  MoorhooB,  137  Ind.  445, 37  N.  £. 
366;  Rittenhouse-^^teFBon  Auto  Co. 
V.  Kisaner,  129  Md.  102,  98  AU.  361. 

n  Suravits  v.  Pristaas,  201  Fed.  335, 
119  C.  C.  A.  573;  Fust  Nat.  Bank  9. 
Fox,  40  Diat.  Col.  App.  430;  Chicago, 
etc.,  Co.  V.  Butler,  139  Ga.  816,  78 
S.  £.  244;  Bank  of  Bushnell  v.  Buck, 
161  la.  362,  142  N.  W.  1004;  Smith  & 
Nixon  Co.  V.  Morgan,  152  Ky.  430, 
153  8.  W.  749;  Fletcher  v.  Willard,  14 
Pick.  464;  J.  B.  Millet  Co.  v.  Andrews, 
175  Mich.  350, 141  N.  W.  578;  Tiffany 
V.  Times  Square  Auto  Co.,  168  Mo. 
App.  729, 154  8.  W.  865;  J.  I.  Case,  etc., 
Co.  V.  McKay,  161  N.  C.  584,  77  8.  £. 
848;  American  Trust  Co.  v,  Chitty, 
36  Okl.  479,  129  Pac.  51;  Kinnear  & 
Gagar  Mfg.  Co.  v.  Miner,  88  Vt.  324, 
92  AU.  459. 

n  Collins  V.  Blantem,  2  Wils.  341; 
Roe  V.  Kiser,  62  Ark.  92,  34  8.  W.  534, 
54  Am.  St.  Rep.  288;  Waters  t;.  Peai^ 
son,  39  Dist.  Col.  App.  10;  Smith  v. 
David  B.  Crockett  Co.,  85  Conn.  282, 
82  Atl.  569,  39  L.  R.  A.  (N.  8.)  1148; 
FViend  v.  Miller,  52  Kans.  139,  34  Pac. 
397,  39  Am.  8t.  Rep.  340;  Sherman  v. 
Wilder,  106  Mass.  537;  Taylor  p.  Per- 
kins, 171  Mo.  App.  246,  157  S.  W.  122; 
Hinton  v.  Mutual  Res^ve  Fund  life 
Assoc.,  135  N.  C.  314,  47  S.  E.  474,  65 
L.  R  A.  161,  102  Am.  St.  Rep.  545; 
Manufacturers',  etc..  Bureau  v.  Ever- 
wear  Hosieiy  Co.,  152  Wis.  73,  138 
N.  W.  624, 42  L.  R.  A.  (N.  S.)  847. 

**  See  cases  of  duress,  paantn,  infra, 
S§  1601  et  aeq. 


•■  Baker  v.  Pedne,  1  Ves.  456;  Jen^ 
Farm  Co.  p.  Atlantic  Realty  Co.,  164 
CaL  412,  129  Fm.  593;  Gray  v.  Mer- 
chants' Insurance  Co.,  113  HI.  App. 
537;  Maffet  v.  Schaar,  89  Kan.  403, 131 
Pac.  589;  Somerville  v.  Coppage,  101 
Md.  519,  61  AtL  318;  Goode  v.  Riley, 
153  Mass.  585,  28  N.  £.  228;  Palmo* 
p.  Lowder,  167  N.  C.  331,  83  S.  E.  464. 

"  Farrington  p.  McNeill,  174  N.  C. 
420,  93  8.  E.  957.  See  cases  of  rescis- 
sion  for  breach  of  contract,  posstm, 
ir^ra,  S§  1455  et  seq. 

"  Davis  V,  Jones,  17  C.  B.  625;  Wal- 
lis  V.  littell,  11  C.  B.  (N.  8.)  369; 
Lindley  v.  Lao^,  17  C.  B.  (N.  8.)  578; 
Tug  River  Coal  Co.  v.  Brigel,  86  Fed. 
818,  30  C.  C.  A.  415;  American  Sales 
Book  Co.  V.  Whitaker,  100  Ark.  360, 
140  8.  W.  132,  37  L.  R.  A.  (N.  8.)  91; 
Cochran  v.  Shull,  115  Ark.  226^  170 

8.  W.  997;  Versan  v.  McGregor,  23 
Cal.  339;  Hurlburt  v.  Dusenbery,  26 
Colo.  240,  57  Pac.  860;  Printup  v. 
MitcheU,  17  Ga.  558,  63  Am.  Deo.  258; 
Robinson  v,  Nessel,  86  111.  App.  212; 
Converse  v.  Independent  Breweries 
Co.,  199  111.  App.  137;  Uhl  v.  Moor^ 
hous,  137  Ind.  445,  37  N.  E.  366; 
Stioupe  V,  Hewitt,  90  Kan.  200,  133 
Pac.  562;  Southern  8t.  Ry.  Advertis- 
ing Co.  V.  Metropole  Shoe  Mfg.  Co., 
91  Md.  61,  46  AU.  513;  Elastic  Tip  Co. 

9.  Graham,  185  Mass.  597,  71  N.  R 
117;  Church  v.  Case,  110  Mich.  621, 
68  N.  W.  424;  Ada  Dairy  Assoc,  v. 
Mears,  123  Mich.  470,  82  N.  W.  258; 
Barrett  v.  Davis,  104  Mo.  549,  16 
8.  W.  377;  Samuel  Chute  Co.  v,  Latta, 
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ditdon  precedent  to  its  ^ectivenees,  evidence  has  been  admitted 
to  show  that  another  condition  was  orally  agreed  upon.^ 
Where,  however,  a  sealed  instrument  is  delivered  to  the 
grantee  or  obligee  no  parol  condition  deferring  its  €i^ect  can 
be  shown  in  most  jurisdictions,^  and  this  principle  has  occa* 
sionaUy  been  extended  to  unsealed  written  contracts,^  Even 
though  an  instrument  is  imder  seal,  lack  of  the  intent  necessary 
to  constitute  deUvery  may  be  shown.*  ^  Whether  a  written 
contract  is  sealed  or  unsealed,  it  cannot  be  shown  that  imder 
a  parol  contemporaneous  agreement  a  written  contract,  once 
effective,  was  to  be  terminated  by  a  condition  subsequent  or 
at  a  time  not  stated  in  the  writing;  *^  and  on  the  other  hand 
where  the  contract  states  that  it  is. not  to  be  effective  imtil 
a  certain  contingency,  a  contemporaneous  oral  agreement 
that  it  should  take  effect  immediately  is  inadmissible.*' 
"Parol  evidence  is  competent  to  show  that  a  written  contract, 
not  under  seal,  apparently  made  between  the  parties  named 

123  Minn.  69»  142  N.  W.  1048;  Bow-      524,  103  N.  W.  872;  Kinnear  &  Qa«er 


aer  ».  Fountain,  128  Minn.  19S,  150 
N.  W.  795,  L.  R.  A.  1916  B.  1036; 
Dodd  V.  KemnitB,  74  Neb.  634,  104 
N.  W.  1069;  Mosser  v,  Museer,  92 
Neb.  387,  138  N.  W.  599;  Oak  Badge 
Co.  9.  Toole,  82  N.  J.  Eq.  541,  88  AU. 
827;  Blaclatad  Mercantile  Co.  o. 
Fbrker,  163  N.  C.  275,  79  S.  £.  606; 
Fint  Nat.  Bank  v.  KeUy,  30  N.  Dak. 
84,  152  N.  W.  125,  Ann.  Cas.  1917  D. 
1044;  Gamble  9.  Riley,  39  OkL  363, 
135  Fbc  390;  MitcheU  v.  AUen,  69 
Tex.  70,  6  S.  W.  745;  Blair  v.  Security 
Bank,  103  Va.  762, 50  8.  £.  262;  SeatUe 
9.  L.  H.  Griffith  Co.,  28  Wash.  605,  68 
Pac.  1036;  O'Connor  v.  Lightbiser, 
34  Wash.  152,  75  F^.  643;  Gihnan  9. 
Groes,  97  Wis,  224,  72  N.  W.  885; 
Gokien  v.  Meier,  129  Wis.  14, 107  N.  W. 
27,  116  Am.  St.  Rep.  935.  C/.  House- 
keeper Pub.  Co.  9.  Swift,  97  Fed.  290, 
38  C.  C.  A.  187;  Findley  9.  Means,  71 
Aric  289,  73  S.  W.  101;  Newman  9. 
Baker,  10  Dis.  Col.  App.  187;  Ryan 
9.  Cooke,  172  nL  302,  50  N.  E.  213; 
Stewart  9.  Gardner,  152  Ky.  120,  153 
8.  W.  3;  MiUer  9.  Smith,  140  Mich. 


Mfg.  Co.  9.  Miner,  88  Vt.  324,  92  AtL 
459. 

"  Golden  v.  Meier,  129  Wis.  14,  107 
N.  W.  27,  116  Am.  St.  Rep.  935.  But 
see  United  Engineering  Co.  9.  Broad- 
nasE,  136  Fed.  351,  69  C.  C.  A.  172. 

"*  See  supra,  S  212. 

•0  Findley  v.  Means,  71  Ark.  289,  73 
S.  W.  101;  Ryan  9.  Cooke,  172  111.  302, 
50  N.  E.  213. 

*^  Diebold  Safe  &  Lock  Co.  9.  Morse^ 
226  Mass.  342, 115  N.  E.  431. 

**  Begley  9.  Combs,  27  Ey .  L.  Rep. 
1115, 87  S.  W.  1081;  Louis  Eckels,  etc., 
Co.  9.  Cornell  Economizer  Co.,  119 
Md.  107,  86  Atl.  38;  Central  Say. 
Bank  v.  O'Connor,  132  Mich.  578^  94 
N.  W.  11,  102  Am.  St.  Rep.  433; 
Smith  9.  Mathis,  174  Mich.  262,  140 
N.  W.  548;  Samuel  H.  Chute  Co.  9. 
Latta,  123  Minn.  69,  142  N.  W.  1048; 
Tower  9.  Richardson,  6  Allen,  351; 
Jamestown  Assoc.  9.  AUen,  172  N.  Y. 
291, 64  N.  £.  962, 92  Am.  St.  R^.  740. 

M  Chamberlain  9.  Prudential  Ins. 
Co.,  109  Wis.  4,  85  N,  W.  128^  83  Am. 
St.  Rep.  851. 
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in  it,  was  in  fact  made  between  one  of  them  and  a  person  not 
named. "  •* 


§  686.  Absolute  written  transfer  may  be  proved  by  parol  to 
be  a  mortgage. 

It  is  a  doctrine,  which  was  early  established  that  a  court  of 
equity  will  give  effect  to  the  real  intention  of  the  parties  to 
make  a  mortgage  even  though  the  parties  have  made  an 
absolute  written  and  sealed  transfer  of  the  property,*^  and 
this  doctrine  is  uniformly  upheld  at  the  present  day."*  It  should 
be  observed,  however,  that  such  a  transfer  by  an  insolvent 
debtor  is  in  many  jurisdictions  regarded  as  a  fraud  on  his 
creditors  which  will  enable  them  to  avoid  the  transaction  even 
as  security;^  and  if  the  grantor  has  a  positive  fraudulent 


•«  MacDonald  v.  Criasey,  215  N.  Y. 
609,  616, 109  N.  E.  609;  Gordon  Malt- 
ing Co.  V,  Bartels  Brewing  Co.,  206 
N.  Y.  528,  537,  10  N.  E.  457,  461,  and 
cases  died.  See  also  supra,  S§283 
etseq. 

••Dixon  ».  Parker,  2  Ves.  Sr. 
219. 

**Langton  v.  Horton,  5  Beav.  9; 
Re  Duke  of  Marlborough,  [1894]  2 
Ch.  133;  Brick  v.  Brick,  98  U.  S.  514, 
25  L.  Ed.  256;  Anthony  v.  Anthony,  23 
Ark.  479;  Holt  v.  Moore,  37  Ark.  145; 
Edwards  v.  Bond,  105  Ark.  314,  151 
8.  W.  243;  Raynor  v.  Lyons,  37  Cal. 
452;  Todd  v,  Todd,  164  Cal.  255,  128 
Pac.  413;  Davis  v,  Hopkins,  18  Colo. 
153,  32  Pac.  70;  Walls  v.  Endel,  20 
Fla.  86,  99;  Keithley  v.  Wood,  151  HI. 
566,  574,  38  N.  E.  149, 42  Am.  St.  Rep. 
265;  Mott  t;.  Fiske,  155  Ind.  597,  58 
N.  E.  1053;  Ensminger  v,  Ensminger, 
75  la.  89,  39  N.  W.  208,  9  Am.  St.  462; 
McRobert  t;.  Bridget,  168  la.  28,  149 
N.  W.  906;  Crutcher  ».  Muir,  90  Ky. 
142,  11  Ky.  L.  989,  13  S.  W.  435,  29 
Am.  St.  356;  Castillo  v.  MoBeath,  162 
Ky.  382,  172  S.  W.  669;  Pickett  v. 
Wadlow,  94  Md.  564,  51  Atl.  423; 
Alexander  v.  Grover,  190  Mass.  462, 
465,  77  N.  E.  487;  Crane  v.  Reed,  172 


Mich.  642,  138  N.  W.  223;  Klein  v. 
McNamara,  54  Miss.  90;  O'NeiU  v. 
Capdle,  62  Mo.  202;  Names  v.  Names, 
48  Neb.  701,  706, 67  N.  W.  751;  Rollins 
V.  Brock  (N.  H.),  101  Atl.  636;  Pkce  v. 
Bartles,  47  N.  J.  Eq.  170,  20  AU.  352; 
Mooney  v.  Byrne,  163  N.  Y.  86,  57 
N.  E.  163;  Burr  v,  Kase,  168  Pa.  81, 31 
Atl.  954;  Brownlee  v.  Martin,  21  S. 
Car.  392,  400;  Bryan  v.  Boyd,  100  8. 
Car.  397, 84  S.  E.  992;  Lewis  v,  Bayliss, 
90  Tenn.  280,  16  S.  W.  376;  Eckford  o. 
Berry,  87  Tex.  415,  28  S.  W.  937; 
Perkins  v.  West,  55  Vt.  265;  Snavely  v. 
Pickle,  29  Gratt.  27;  Johnson  t;.  Na- 
tional Bank,  65  Wash.  261,  118  Pac. 
21,  L.  R.  A.  1916  B.  4;  Gilchrist  v. 
Beswick,  33  W.  Va.  168,  10  S.  E.  371; 
Beebe  v,  Wisconsin  Mtge.  Loan  Co., 
117  Wis.  328,  93  N.  W.  1103.  See 
also  Ryan  v.  Dox,  34  N.  Y.  307,  90 
Am.  Dec.  696,  and  the  note  in  L.  R.  A. 
1916  B.  18. 

«  Stratton  v.  Putney,  63  N.  H.  577,  4 
Atl.  876;  Roeenbluth  t;.  DeForest,  etc., 
Co.,  85  Conn.  40,  81  Atl.  955;  Graham 
V,  Townsend,  62  Neb.  364,  87  N.  W. 
169;  Dudley  v.  Buckley,  68  W.  Va.  630, 
70  S.  E.  376,  14  Am.  Encyc.  of  Law 
(2d  Ed.),  247.  But  see  Hutchison  v. 
Page,  246  111.  71,  92  N.  E.  571. 
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intent  in  giving  the  transaction  the  appearance  of  an  absolute 
transfer,  he  will  be  denied  relief  ••• 

The  purpose  of  an  absolute  transfer  of  chattels  by  bill  of 
sale  may  likewise  be  shown  to  have  been  merely  for  security;  ^ 
and  the  rule  is  the  same  where  negotiable  paper  is  transferred.' 
Two  reasons  may  be  given  for  this  apparent  exception  to  the 
parol  evidence  rule,  the  first  of  which  is  that  doubtless  equity 
regards  the  enforcement  of  the  transfer  according  to  its  terms 
as  so  oppressive  as  to  require  the  same  redress  as  if  the  grantee 
had  been  fraudulent.  From  this  point  of  view  the  cases  properly 
fall  within  the  general  class  which  includes  written  transactions 
voidable  for  fraud,  illegality  and  the  like.  A  second  reason  is 
that  the  mortgagee's  i^reement  to  release  the  security  on 
payment  of  his  debt  is  in  its  natiu^  collateral  to  the  transfer 
of  the  security,  and  therefore  need  not  form  part  of  the  written 
transfer.^  It  may  be  thought  that  these  decisions  which  allow 
an  absolute  written  transfer  to  be  shown  by  parol  to  have  been 
a  mortgage,  are  inconsistent  with  decisions  which  deny  the 
promisor  on  n^otiable  paper,  or  under  a  non-negotiable 
written  contract  the  right  to  prove  a  condition  subsequent  to 
his  liability;  *  but  the  line  of  distinction  is  between  a  transfer 
of  property  and  the  giving  of  a  promise.^  Aside  from  historical 
and  technical  reasons  of  equitable  jmisdiction,  which  embraced 
conveyances  of  land,  but  was  not  concerned  with  the  enforce- 
ment of  n^otiable  paper,  the  theoretical  propriety  of  such  a 
distinction  must  rest  on  the  assmnption  that  A  may  very  likely 
give  an  actual  conveyance  of  Blackacre  in  absolute  form  when 
it  is  agreed  that  the  transfer  shall  operate  merely  as  a  security, 


"Baldwin  v.  Cawthorne,  19  Ves. 
Jr.  166.  See  also  generally  on  the  in- 
ability of  a  grantor  to  set  aside  a  con- 
veyance made  on  a  secret  parol  trust 
with  intent  to  defeat  creditors,  Kiiby 
V.  Raynes,  138  Ala.  194, 35  So.  118, 100 
Am.  St.  R^.  39;  Castellow  v.  Brown, 
119  Ga.  461,  46  S.  E.  632;  Jayne  v. 
Jayne,  148  Ky.  613,  147  S.  W.  41; 
Redmond  v.  Hayes,  116  Minn.  403, 
133  N.  W.  1016;  P&rker  v,  Parker,  4 
Neb.  Unof.  692,  96  N.  W.  208;  Conner 
9.  Carpeoter,  28  Vt.  237. 


••Seavey  v.  Walker,  108  Ind.  78, 
9  N.  E.  347;  Parks  v.  Hall,  2  Pick.  206; 
Booth  V.  Robinson,  55  Md.  419;  Vooi^ 
hies  V.  Hennessy,  7  Wash.  243,  34  Pac. 
931. 

^  Vickers  v.  BattershaU,  84  Hun,  496, 
32  N.  Y.  8.  314. 

*  See  infra,  i  637. 

*  See  supray  §  634. 

*  See  Marsh  v.  McNair,  99  N.  Y.  174, 
1  N.  E.  660.  The  distinction  seems  to 
have  been  lost  sight  of  in  Davidson  v. 
Young,  167  Pa.  265,  31  Atl.  557. 
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but  that  he  is  not  so  likely  to  make  a  written  contract  prconising 
to  transfer  Blackacre  in  absolute  form  when  the  understanding 
of  the  parties  is^  as  before^  that  the  transaction  shall  be  de- 
feasible upon  a  certain  contingency.  No  satisfactory  distinc- 
tion seems  possible  on  the  score  of  forfeiture.  It  is  true  that 
there  may  be  a  greater  element  of  f orfeitxire  in  enforcing  an 
absolute  conveyance  as  such  when  it  was  intended  as  a  mort- 
gage than  in  enforcing  an  absolute  promise  in  spite  of  an  oral 
condition  subsequent;  but  this  is  not  necessarily  the  case. 
Moreover,  though  the  facts  giving  rise  to  an  implied  or  resulting 
trust  may  be  shown  by  parol  to  establish  that  property  con- 
veyed in  absolute  terms  is  held  upon  a  trust  for  another,^  it  is 
said  that  an  express  agreement  to  hold  in  trust  cannot  be  so 
established.*  And  yet  the  forfeiture  here  may  be  quite  as  great 
as  in  the  mortgage  case. 


§  686.  An  incomplete  writing  may  be  added  to  by  parol. 

The  parol  evidence  rule  assumes  agreement  upon  the  writing 
in  question  as  a  complete  statement  of  the  bargain.  If  the 
parties  never  adopted  the  writing  as  a  statement  of  the  whole 
agreement,  the  rule  does  not  exclude  parol  evid^ice  of  addi- 
tional promises.^ 


» Perry  on  Trusts,  §  137. 

•  Ibid.,  i  76.  The  cases  dted  by  the 
author  for  the  proposition  seem  to  have 
related  to  real  estate  and  to  have  been 
based  on  the  section  of  the  Statute  of 
Frauds  relating  to  trusts  and  not  on 
the  parol  evidence  rule. 

7  Harris  o.  Rickett,  4  H.  &  N.  1; 
Lafitte  v.  Shawcross,  12  Fed.  519;  In  re 
Baird,  245  Fed.  504;  Brosty  v.  Thomp- 
son, 79  Conn.  133,  64  Atl.  1;  Ghambeiv 
lain  V,  Lesley,  39  Fla.  452,  22  So.  736; 
Wood  V.  Williams,  142  Ul.  269,  31 
N.  £.  681;  Mason  v.  Griffin,  281  111. 
246, 118  N.  E.  18;  Louisville  N.  A.,  etc., 
R.  Co.  V.  Reynolds,  118  Ind.  170,  20 
N.  E.  711;  Carfield  Lumber  Co.  p. 
Kint  Lumber  Co.,  148  la.  207,  127  N. 
W.  70;  Royer  v.  Western  Silo  Co.,  92 
Kan.  333,  140  P&c.  872;  Grant  v. 
Frost,  80  Me.  202,  13  AtL  881;  Davis 


V.  Crees,  214  Mass.  379, 101  N.  £.  1081; 
Lyman  B.  Brooks  Co.  t;.  Wilson,  218 
Mass.  205,  105  N.  E.  607;  Stahelin  o. 
Sowle,  87  Mich.  124^  49  N.  W.  529; 
Locke  t;.  Wilson,  135  Mich.  593,  98 
N.  W.  400;  Davis  v.  Scovern,  130  Mo. 
303,  32  8.  W.  986;  Strickland  p. 
Johnson,  21  N.  Mex.  599, 157  Pac.  142; 
Brady  v.  Nally,  151  N.  Y.  258, 45  N.  E. 
547;  Rochester  Folding  Box  Co.  o. 
Browne,  55  N.  Y.  App.  Div.  444,  66 
N.  Y.  S.  867,  affd.  166  N.  Y.  635,  60 
N.  E.  1120;  Leifer  v.  Scheinman,  179 
N.  Y.  App.  D.  665,  167  N.  Y.  S.  105; 
Wilson  p.  Scarboro,  163  N.  C.  380,  79 
S.  E.  811;  Putnam  v.  Prouty,  24  N. 
Dak.  517, 140  N.  W.  93;  O.  K.  Transfer 
&c.  Co.  V.  Neill,  (Okl.  1916),  159  Pac. 
272,  L.  R.  A.  1917  A.  58;  Selig  v. 
Rehfuss,  195  Pa.  St.  200,  45  Atl.  919; 
VirginiarCarolina    Chemical    Co.    v. 
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It  should  be  obeerved,  however,  that  a  writiiig  thou^  in- 
complete may,  neverthelesBy  be  adopted  as  the  expression  by 
the  parties  of  that  portion  of  their  agreement  to  which  it 
relates.  Accordingly,  if  a  contract  is  ev^i  partially  reduced  to 
writing,  the  written  i)ortion  is  no  more  subject  to  contradiction 
by  parol  than  the  entire  contract  would  be  had  it  been  wholly 
reduced  to  writing.*  It  has  been  su^ested  ^  that  this  mode  of 
expression  is  inexact,  and  that  always  where  what  is  called 
partial  integration  exists  there  is  in  fact  an  entire  integration 
of  the  matter  to  which  the  writing  relates;  and  that  the  outside 
oral  agreement  is  a  different  subject-matter.  Plausible  as  this 
sounds,  it  seems  of  doubtful  accuracy  as  a  universal  proposition. 
To  say  that  the  agreement  of  an  accommodation  indorser 
that  he  shall  be  held  harmless  by  the  accommodated  party  is 
a  separate  subject  from  the  contract  which  he  enters  into  by 
his  acconunodation  signature  seems  artificial;  and  certainly 
if  that  mode  of  expression  is  adopted,  the  question  of  what  is 
a  distinct  subject  is  so  difScult,  that  the  inquiry  suggested 
affords  no  help  towards  the  solution  of  the  ultimate  problem 


Moore,  61  S.  C.  166,  39  S.  K  346; 
Palmer  9.  Lawrence,  72  Vt.  14,  47  Atl. 
150;  Koowles  9.  Rogers,  27  Wash.  211, 
67  Pte.  572;  Foaha  v.  O'DonneU,  120 
Wis.  336,  07  N.  W.  924. 

Hub  principle  was  well  expressed 
bjr  Fdlkr,  C.  J.,  in  Seits  v.  Brewers' 
Refirigerator  Ck>.,  141  U.  8;  510,  12 
S.  C.  46^  30  L.  Ed.  837.  "Undoubtedly 
the  existence  of  a  separate  oral  agree- 
ment as  to  any  matter  on  which  a 
written  contract  is  silent,  and  which  is 
not  inconsistent  with  its  terms,  may 
be  proven  by  parol,  if  mider  the  dr- 
oamstances  of  the  particular  case  it 
may  prc^wrly  be  inferred  that  the 
parties  did  not  intend  the  written 
paper  to  be  a  complete  and  final  state- 
ment of  the  whole  of  the  transaction 
between  them.  But  such  an  agreement 
most  not  only  be  collateral,  but  must 
rdate  to  a  subject  distinct  from  that 
to  which  the  written  contract  applies; 
that  is,  it  must  not  be  so  doeely  con- 
nected with  the  principal  transaction 


as  to  form  part  and  parcel  of  it.  And 
when  the  writing  itsdf  upon  its  face  is 
couched  in  such  terms  as  import  a 
complete  legal  obligation  without  any 
uncertainty  as  to  the  object  or  extent 
of  the  engagement^  it  is  condusiyely 
presumed  that  the  whole  engagement 
of  the  parties  and  the  extent  and  man- 
ner of  their  undertaking  were  re- 
duced to  writing.  Greenl.  Ev.,  §  275." 
C/.  Vogt  V,  Shienebeck,  122  Wis.  491, 
100  N.  W.  820,  67  L.  R.  A.  766,  106 
Am.  St.  Rep.  989. 

"Jeffery  v.  Walton,  1  Stark.  267; 
Whatley  v.  Reese,  128  Ala.  500,  29 
So.  606;  Blair  v,  Buttolph,  72  la.  31,  33 
N.  W.  349;  Davis  v.  Caress,  214  Mass. 
379,  101  N.  £.  1081;  Hutchison  Mfg. 
Ck).  V.  Pinch,  107  Mich.  12,  64  N.  W. 
729,  66  N.  W.  340;  Horn  v.  Hansen,  56 
Minn.  43, 46, 57  N.  W.  315, 22  L.  R.  A. 
617;  Thomas  v,  Scutt,  127  N.  Y.  133, 
27  N.  E.  961;  Wilson  v.  Scarboio,  163 
N.  C.  380,  79  S.  E.  811. 

*  Wigmore  on  Evidence,  §2430. 
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of  whether  a  particular  oral  agreem^it  is  admissible.  How  it 
may  be  decided  whether  a  given  writing  is  a  complete  integra- 
tion,  or  only  a  partial  integration  has  already  been  considered.^® 


§  687.  There  may  be  entirely  distinct  contemporaneous  oral 
and  written  agreements. 

The  mere  fact  that  an  oral  agreement  is  contemporaneous 
with  a  written  one  does  not  necessarily  involve  the  conclusion 
that  they  are  part  of  the  same  contract.  Two  entirely  distinct 
contracts  each  for  a  separate  consideration  may  be  made  at 
the  same  time  and  will  be  entirely  distinct  l^ally.  Where, 
however,  one  agreement  is  entered  into  wholly  or  partly  in 
consideration  of  the  simultaneous  agreement  to  enter  into 
another,  the  transactions  are  necessarily  boimd  together.  In 
the  following  discussion,  it  is  assumed  that  there  is  at  least 
this  bond;  and  then  if  one  of  the  agreements  is  oral  and  the 
other  is  written,  the  problem  arises  whether  the  bond  is  suffi- 
ciently close  to  prevent  proof  of  the  oral  i^reement.  It  is 
now  also  assumed  that  the  writing  is  an  integration  of  a  con- 
tract between  the  parties,  and  the  inquiry  is  how  far  does  the 
integration  extend. 

§  688.  Test  for  determining  whether  an  oral  agreement  is 
so  far  separate  and  collateral  as  to  be  admissible. 

A  distinction  doubtless  exists  between  collateral  agreements 
and  agreements  which  are  logically  part  of  the  main  body  of 
an  agreement.  This  collateral  character  supposedly  may 
be  matter  of  form  or  matter  of  substance.  Where  an 
agreement  contains  several  promises  on  each  side,  it  is  ordi- 
narily easy  to  put  any  one  of  them  in  the  form  of  a  col- 
lateral i^reement.  This,  however,  cannot  be  the  sort  of  thing 
intended  when  it  is  said  that  a  collateral  parol  agreement 
may  be  proved;  for,  necessarily  in  such  a  case  the  parol  promise 
which  it  is  sought  to  add  to  the  writing  is  collateral  in  form; 
and  if  this  were  enough  any  parol  agreement  might  be  proved. 
A  distinction  must  therefore  be  attempted  between  promises 
which  are  intended  to  be  or  are  inherently  and  substantially 
collateral  to  the  main  purpose  of  the  contract  as  distinguished 

!•  Supra,  i  633. 
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from  those  which  directly  relate  to  the  main  object.  It  need 
not  be  denied  that  such  a  distinction  is  lo^cally  conceivable 
or  that  cases  can  be  put  of  promises  of  one  sort  or  the  other. 
But  unquestionably  to  differentiate  the  promises  in  contracts 
OB  they  arise,  as  dtiber  collateral  or  the  reverse,  is  very  difficult 
and  sometimes  nearly  if  not  quite  impossible.  It  is  probable 
that  however  the  matter  may  be  phrased,  the  reason  guiding 
the  courts  in  admitting  or  excluding  proof  of  additional  oral 
terms  to  an  apparently  complete  written  contract,  is  rather 
practical  than  theoretical. 

Two  suggestions  may  be  made  to  serve  as  a  guide  to  the 
many  decisions  apparently  often  contradicting  one  another, 
before  considering  the  subject  in  detail.  First  that  the  test 
of  admissibility  is  much  affected  by  the  inherent  probabiUty 
of  parties  who  contract  imder  the  circumstances  in  question, 
simultaneously  making  the  agreement  in  writing  which  is  before 
the  court,  and  also  the  alleged  parol  agreement.  The  point  is 
not  merely  whether  the  coiu*t  is  convinced  that  the  parties 
before  it  did  in  fact  do  this,  but  whether  parties  so  situated 
general^  would  or  might  do  so.  If  that  is  true,  the  parol 
agreement  is  so  far  collateral  and  separate  from  the  writing 
as  to  make  it  admissible.  The  second  suggestion  is  that  the 
tendency  of  the  courts  is  toward  increasing  liberality  in  the 
admission  of  parol  agreements. 


§639.  Collateral  parol  agreements  contradicttng  a  written 
contract  are  inadmissible. 

The  general  rule  is  clear  that  a  parol  i^reement  which  is 
in  terms  contradictory  of  the  express  words  of  a  contempora- 
neous (xr  subsequent  written  contract,  properly  construed, 
necessarily  is  ineffectual  and  evidence  of  it  inadmissible, 
whether  the  parol  i^reement  be  called  collateral  or  not."    If 


"  St.  Louifly  etc.,  Flreproofing  Co.  v. 
Standard  Fireproofing  Co.,  195  U.  S. 
027,  49  L.  Ed.  351,  25  8.  Ct.  792; 
Forbes  v.  Taylor,  139  Ala.  286,  35  So. 
855;  Hodaon  v.  Vamey,  122  Cal.  619, 
55  ?Bc,  413;  Chattanooga,  etc.,  R.  Co. 
V.  Warthen,  98  Ga.  599,  25  S.  E.  988; 
Unity  Co.  v.  Equitoble  Trust  Co.,  204 


lU.  595, 68  N.  E.  654;  Western  Electric 
Co.  ».  Bfierthel,  127  la.  467,  103  N.  W. 
475;  Bounanni  v.  White  Bronse  Monu- 
ment Co.,  131  la.  304,  108  N.  W.  524; 
Merritt  v.  Peninsular  Const.  Co.,  91 
Md.  453,  46  Atl.  1013;  Pike  v,  Mc- 
intosh, 167  Mass.  309,  45  N.  £.  749; 
Dean  v.  Washburn  &  Moen  Mfg.  Co., 
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there  are  exceptions  to  the  rule  th^  are  made  Where  a  formal 
instrument  is  issued  in  its  usual  form,  but  its  terms  limited  by 
a  parol  agreement.^'  Even  where  the  parol  agreement  is  not 
in  terms  contradictory  of  the  writing,  the  implication  in  fact 
of  the  writing  may  be  clear  that  it  fully  expresses  the  whole 
bargain  in  regard  to  the  nuitter  in  question.  To  contradict 
such  an  implication  of  fact  by  parol  is  no  more  permissible 
than  to  contradict  the  direct  words  of  the  writing,  but  it  is 
often  a  question  of  extreme  difficulty  to  determine  whether 
the  writing  does,  if  fairly  construed,  imply  that  its  statements 
contain  the  whole  agreement  of  the  parties  either  in  r^;ard  to 
the  whole  subject-matter  of  the  contract,  or  in  r^ard  to  some 
particular  provision.  The  test  usually  si^ested  in  the  cases, 
whether  the  collateral  agreement  ''varies  or  contradicts"  the 
terms  of  the  writing,  has  been  criticised  ^'  and  the  si^estion 
made  that  the  ''most  satisfactory  index  for  a  judge  is  found  in 
the  circumstance  whether  or  not  the  particular  element  of  the 
alleged  extrinsic  negotiation  is  dealt  with  at  all  in  the  writing." 
Though  the  ordinary  statement  is  open  to  misapprehension,  it 
is  not,  when  properly  understood,  open  to  the  criticism  which 
has  been  made  that  it  involves  either  a  contradiction  in  terms 
or  reasoning  in  a  circle.  It  is  true  that  a  collateral  agreement 
if  admissible,  will  always  vary  the  legal  effect  of  a  writing,  or 
there  would  be  no  occasion  to  prove  it,  and  if  under  "variation  " 
is  included  any  addition  to  the  general  subject  of  the  contract, 
that  word  certainly  is  inaccmrate,  since  it  would  exclude  all 
oral  collateral  agreemeits.  It  does  not  follow,  however,  that 
an  oral  agreement  which  is  of  value  will  contradict  the  terms 
of  the  writing.  As  has  been  seen  it  may  contradict  only  the 
implications  of  fact  or  law  which  would  be  drawn  from  the 
writing  if  the  collateral  ^reement  was  not  admitted  to  proof. 
The  index  si^ested  by  Wigmore  is,  very  likely,  more  satis- 
factory and  less  open  to  misappreheision;  but  it  should  be 
observed  that  this  is  no  final  test  which  can  be  applied  with 

177  Mass.  137,  58  N.  £.  162;  Galmen-  Sandstone  Co.  v.  Clark,  35  Waah.  466^ 

son  t;.  Equitable  Mut.  F.  I.  Co.,  92  77  Pao.  803;  Shaver  v.  Edgell,  48  W. 

Minn.  390,  100  N.  W.  88;  Hebberd  v.  Va.  502,  37  S.  £.  664;  Patteison  o. 

American  Sheet  Metal  Lath  Co.,  150  N.  Cappon,  125  Wis.  108^  102  N.  W.  1063. 

Y.  S.  72;  Hatfield  v.  Thomas  Iron  Co.,  "  See  infra,  §S  644,  645. 

208  Pa.  478,  57  Atl.  950;  Minnesota  "  Wigmore  on  Evidence,  {  2430. 
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unvarying  regularity.  When  an  accommodation  indorser 
signs  a  note^  the  matter  of  his  liability  is  dealt  with  in  the 
writing;  nevertheless  the  collateral  agreement  may  be  shown. 
When  goods  are  sold  mider  a  written  contract,  the  subject  of 
the  seller's  liability  for  defects  may  not  be  dealt  with  at  all,  yet 
many  courts  exclude  evidence  of  a  parol  warranty.  ^^  More- 
over, what  is  to  be  r^arded  as  the  '^particular  element  of  the 
extrinsic  negotiation  "  is  always  open  to  question.  In  the  case 
of  the  warranty,  is  the  particular  element  the  general  liability 
of  the  seller  in  regard  to  the  goods,  or  is  it  his  liability  for 
defects  of  quality?  Is  a  warranty  of  title  part  of  the  same 
element  as  a  warranty  of  quality?  Is  a  warranty  of  one  quality 
part  of  the  same  element  as  a  warranty  of  another  quality? 
There  is  here  the  same  inescapable  difficulty  that  exists  when 
an  attempt  is  made  to  determine  whether  the  oral  agreement 
contradicts  the  writii^.  A  written  promise  to  pay  $50  is  not 
in  terms  contradicted  by  an  oral  promise  to  pay  $25  more,  but 
the  natural  implication  from  the  written  promise  is  irresistible 
that  $50  is  the  whole  cash  payment  which  the  promisor  is  to 
make.  This  implication  arises  because  as  a  matter  of  actual 
practice,  one  who  was  intending  to  promise  $75  would  put  his 
promise  in  the  form  of  a  single  promise  to  pay  that  sum,  rather 
than  in  that  of  a  written  promise  to  pay  $50  and  a  separate 
agreement  to  pay  $25  in  addition.  ^^  So  if  the  other  test  is 
applied,  it  may  be  said  that  the  ''particular  element"  of  the 
aDeged  extrinsic  n^otiation  is  the  price,  and  the  oral  agreement 
is  inadmissible.  Suppose  the  oral  agreement  instead  of  provid- 
ing for  an  additional  payment  of  $25  provided  for  the  giving 
a  book,  is  the  "particular  element"  of  this  agreement  payment 
of  consideration  and  therefore  dealt  with  in  the  writing,  or 
payment  of  non-pecuniary  consideration  and  therefore  not 
dealt  with  therein?  Whether  imder  the  rule  as  ordinarily 
expressed  a  collateral  agreement  tends  to  contradict  the  impli- 
cations of  the  writing  or  under  the  suggested  improvement 
th^^eon  relates  to  a  "particular  element"  dealt  with  in  the 

"  See  infra,  f  643.  N.  Y.  S.  4W,  aflfd.  178  N.  Y.  637, 71  N. 

»  See  O'MaU^  v,  Grady,  222  Mass.  £.  1133.   C/.  Malpas  v.  London  &  S.  W. 

202,  109  N.  E.  829;  McGarrigle  v.  R.  Co.,  L.  R.  1  C.  P.  336. 
McCosker,  83  N.  Y.  App.  Div.  184,  82 
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writing  will  depend  in  lai^  measure  on  the  question  whether 
a  reasonable  person  making  such  an  agreement  as  is  set  up 
both  in  the  writing  and  in  the  proffered  parol  evidence  migiht 
natiurally  have  separated  the  matters  into  two  parts. 

§  640.  Collateral  agreements  contradicting  an  implication  of 
law. 
It  has  been  questioned  whether  a  parol  ^reement  is  admis- 
sible which  definitely  expresses  the  intent  of  the  parties  in 
regard  to  a  matter  covered  neither  expressly  nor  by  implication 
of  fact  in  the  written  contract  between  them,  but  concerning 
which  the  law  makes  an  implication  in  the  absence  of  express 
agreement.  Thus  where  no  time  or  place  for  performance  is 
fixed,  the  law  fixes  the  time  or  place  in  accordance  with  certain 
rules,  which  in  many  cases  at  least  are  based  on  what  is  reason- 
able rather  than  what  is  actually  intended.  Are  these  rules  part 
of  the  contract  and  therefore  does  parol  i^reement  with  refer- 
ence to  their  subject-matter  contradict  the  writing?  It  is  so 
generally  held.  Especially  it  has  been  held  that  evidence  of  a 
parol  agreement  that  performance  should  be  made  at  a  particu- 
lar time  is  inadmissible  where  the  writing  specifies  no  time  for 
performance."  But  the  criticism  which  has  been  made  pre- 
viously ^^  of  the  theory  that  the  law  governing  a  contract  is 
necessarily  adopted  into  the  contract  as  part  of  its  terms,  seems 
applicable  here.  The  parties  to  a  n^otiable  note  which  does 
not  specify  the  time  of  payment  probably  imderstand  and 
recognize  that  the  writing  is  equivalent  to  a  promise  to  pay  on 
demand,  and  therefore  a  parol  agreement  to  pay  at  a  fixed  time 
would  be  inconsistent  with  the  writing."  The  legal  implication 
from  a  blank  indorsement  also  is  perfectly  imderstood  by  the 
parties,  and  the  implication  may  well  be  given  the  same  effect 
as  if  the  indorsement  were  filled  out,"  but  the  contradiction  is 

"Greaves  v.  Ashlin,  3  Camp.  426;  Steam  Co.,  107  Minn.  140,  119  N.  W. 

Ford  V,  Yates,  2  M.  &  G.  549;  Simpson  783;  Blake  Mfg.  Co.  v.  Jeeger,  81  Mo. 

V.  Henderson,  Moo.  &  M.  300;  Rough-  App.  239;  Thompson  v.  Ketcham,  8 

ton  V.  Brookings  Lumber  &c.  Co.,  26  Johns.  189  (note);  Oliver  v.  Heil,  95 

Cal.  App.  752,  148  Pac.  539;  Jenkins  Wis.  364,  70  N.  W.  346. 

V,  L3ices,  19  FTa.  148,  45  Am.  Rep.  19;  "  Supra,  §  615. 

Warren  v.  Wheeler,  8  Met.  97;  Coon  v.  "  Bloom  v,  Horwita,  100  N.  Y.  Mirc. 

Spaulding,  47  Mich.  162, 10  N.  W.  183;  687,  166  N.  Y.  S.  786. 

American  Bridge  Co.  v.  American  &c.  ^*  See  supraf  §  644. 
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one  fictitiously  invented  by  the  law  when  an  ordinary  contract 
does  not  state  the  time  for  performance,  and  the  parties  orally 
agree  on  a  particular  time.  Undoubtedly  it  is  not  always  easy 
to  determine  whether  an  implication  is  one  of  f act,  and  therefore 
the  i^eement  of  the  parties,  or  is  one  of  law  imposed  upon  the 
parties  because  of  their  failure  to  express  an  agreement  upon 
the  matter  in  question,  but  the  distinction  is  none  the  less  real. 
Some  decisions,  recognizing  this,  have  allowed  proof  of  parol 
agreement  fixing  the  time,^  or  place  ^^  of  performance.  A 
contract  for  the  shipment  of  goods  from  one  place  to  another 
without  specification  of  the  route,^^  and  contracts  containing 
other  l^al  implications  have  given  rise  to  the  same  difference 
of  opinion." 


§  641.  Other  inadmissible  collateral  agreements. 

Following  the  analogy  of  cases  holding  that  though  parol 
conditions  precedent  to  the  effectiveness  of  a  written  agree- 
ment may  be  shown,  conditions  subsequent  may  not  be,^^  it 
has  been  held  that  parol  evidence  of  an  agreement  that  goods 


"Sivens  o.  SivoB,  97  CaL  518,  32 
Fto.  571;  Woltero  v.  King,  119  Gal. 
172,  51  Pfekc.  35;  Bankers'  Ace.  Ins. 
Go.  V.  BofSBKy  73  Minn.  12,  '75  N.  W. 
747  (time  for  which  insurance  was 
written  not  being  stated  in  policy  or 
application  may  be  shown  by  parol); 
Stephens-Adamson  Mfg.  Go.  v.  Big^ 
low,  84  N.  J.  L.  585,  87  Atl.  74,  86 
N.  J.  L.  707,  92  AtL  398.  (The  offer 
which  was  accepted  read,  "Time  of 
delivery  to  be  about  .  .  .  from  re- 
cdpt  by  us  of  your  acceptance.''  Parol 
evidence  was  admitted  of  the  fixed 
time  orafly  agreed  upon.)  Eichenaur 
V.  Rentz  Gandy  Go.,  43  N.  Y.  Misc. 
151,  88  N.  Y.  S.  260  (term  of  ser- 
vice shown  to  be  for  one  year).  See 
also  Paul  p.  Owings,  32  Md.  402  (a 
written  contract  to  sell  land  for  $5,000 
was  held  not  to  preclude  parol  evi- 
dence  of  the  manner  or  terms  of  pay- 
ment, as  by  application  on  a  judgment). 
«£bert  v.  Arends,  190  lU.  221,  60 
N.E.211.   ButseeLaFargev.  Bickert, 


5  Wend.  187,  21  Amer.  Dec.  209; 
State  p.  Kenosha  Home  Tel.  Go.,  158 
Wis.  371,  148  N.  W.  877,  Ann.  Gas. 
1916  E.  365.  In  Delaware  v.  Ore- 
gon Iron  Go.,  14  Wall.  579,  20  L. 
Ed.  779,  a  bill  of  lading  not  stating 
the  place  of  storage  was  held  contra- 
dicted in  legal  effect  by  a  parol  agree- 
ment that  the  goods  should  be  stowed 
on  deck  and  evidence  of  the  agreement 
was  held  inadmissible. 

^  A  parol  agreement  fixing  the  route 
was  not  admitted  in  Webster  v.  Paul, 
10  Ohio  St.  531,  but  the  contrary  was 
held  in  Louisville,  etc.,  R.  Go.  v.  Dun- 
can, 137  Ala.  446,  34  So.  988. 

"  In  Sowers  t;.  Eamhart,  64  N.  G.  96, 
a  bond  for  $1,000  was  given  in  1862, 
payable  one  day  after  date.  The  court 
said  "By  presumption  of  law  this  note 
was  solvable  in  Gonfederate  money," 
but  gaye  effect  to  a  parol  agreement 
that  the  bond  should  be  paid  in  money 
good  after  the  war. 

>«See8ttpra,§634. 
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might  be  returned  is  not  admissible  to  qualify  an  absolute 
written  contract  of  sale;  ^^  nor  where  there  is  a  writing  showing 
a  sale  can  it  be  proved  by  parol  that  the  transaction  was  a 
bailment.^  Other  cases  where  parol  collateral  agreements 
were  held  inadmissible  are  collected  in  the  accompanyiii^  note.^ 


§  642.  Admissible  collateral  agreements. 

Where  the  writing  in  question  is  a  unilateral  conveyance, 


**Dr.  Shoop  Family  Medicine  Go. 
V.  Dave&port,  103  N.  0.  294,  79  S.  E. 
602.  See  also  Grabfdder  v.  Vosburgh, 
90  N.  Y.  App.  Div.  307,  86  N.  Y.  S. 
633.  Cf,  Gilman  v.  Williams,  74  Vt. 
327,  52  Ail.  428. 

» Price  9.  Marthen,  122  Mich.  655, 
81  N.  W.  551;  Horn  v.  HanscD,  56 
Mimi.  43,  57  N.  W.  315,  22  L.  R.  A. 
617.    Cf,  mortgage  cases,  supra,  {  635. 

''Sim  Printing,  etc.,  Assoc,  v.  Ed- 
wards, 113  Fed.  445,  51  C.  C.  A.  279; 
PStcaim  v.  Philip  Hiss  Co.,  125  Fed. 
110,  61  C.  G.  A.  657  (parol  agreement 
that  work  under  written  contract 
should  be  done  to  defendant's  satis- 
faction or  need  not  be  paid  for);  Dren- 
nen  p.  Satterfield,  119  Ala.  84,  24  So. 
723  (parol  agreement  that  written 
contract  might  be  terminated  at  will); 
mils  V.  Farmington,  70  Gonn.  450,  39 
Atl.  795  (parol  agreement  that  part 
of  price  named  in  writing  was  for  an 
alleged  oral  warranty);  Gonnor  v, 
Lasseter,  98  Ga.  708, 25  S.  E.  830  (parol 
agreement  to  obtain  other  paid  em- 
ployment and  credit  pay  received 
therefor  on  amomit  due  under  written 
contract);  McElveen  v.  Southern  R. 
Go.,  109  Ga.  249,  34  S.  E.  281,  77 
Am.  St.  371;  Fonsyth  Mfg.  Go.  v. 
Gastien,  112  Ga.  199,  37  S.  E.  485,  81 
Am.  St.  Rep.  28  (parol  agreement  that 
goods  contracted  for  under  written 
contract  should  be  of  the  seller's  own 
production) ;  Bounanni  v.  White  Bronze 
Monument  Go.,  131  la.  304, 108  N.  W. 
524  (parol  agreement  that  a  statue 
should  in  a  certain  respect  differ  from 


a  photograph  thougji  writing  demanded 
a  copy  thereof);  Walker  v.  Price,  62 
Kans.  327,  62  Pac.  1001,  84  Am.  St. 
392  (parol  agreement  that  a  railroad 
ticket  in  terms  limited  should  be  un- 
limited); Gastleman  p.  Southern  Mut. 
L.  I.  Go.,  14  Bush,  197  (parol  agree- 
ment for  additional  compensation); 
Sutton  V.  Kentucky  Lumber  Go.,  19 
Ky.  L.  Rep.  1604,  44  S.  W.  86  (parol 
agreement  to  furnish  right  of  way  for 
teams  to  carry  lumber  to  be  cut  and 
hauled  under  written  contract);  Gol- 
denberg  v.  Taglino,  218  Mass.  357, 105 
N.  E.  883  [parol  agre^nent  as  to  the 
nature  of  services  under  a  written  con- 
tract for  general  employment.  Cf. 
Price  V,  Mouat,  11  G.  B.  (N.  8.)  508]; 
Smith  p.  Smull,  69  N.  Y.  App.  Div.  462, 
74  N.  Y.  S.  1012;  Eden  v.  Silberberg, 
89  N.  Y.  App.  Div.  259,  85  N.  Y.  8. 
781;  Gomwall  R.  Go.  v,  Gomwall  &c. 
R.  Go.,  125  Pa.  232,  17  Ati.  427,  11 
Am.  St.  889;  Farrell  v.  Goatesville,  214 
Pa.  296,  63  Atl.  742  (parol  agreement 
that  rock  excavation  should  be  spe- 
cially paid  for  at  a  hi^er  rate  than 
that  named  for  excavation  generally 
in  written  contract);  Wallace  v.  Langs- 
ton,  52  8.  Gar.  133,  29  8.  E.  552  (parol 
agreement  with  the  signer  of  a  bond 
that  he  should  not  be  liable);  Missouri, 
etc.,  Ry.  Go.  v.  Harrison,  97  Tex.  611, 
80  8.  W.  1139;  Nelson  v,  Godfrey,  74 
Vt.  470,  52  Atl.  1037  (parol  agre^nent 
that  letters  on  a  tablet  for  which  a 
written  contract  provided,  should  be 
raised).  See  also  Empire  Inv.  Go.  v. 
Mort,  169  Gal.  732,  147  Pac.  960. 
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release  or  promisey  it  may  be  shown  that  the  coDsideration  given 
by  the  grantee  or  promisee  therefor  was  wholly  or  partly  a 
parol  promise,^  if  the  parol  promise  is  in  no  way  inconsistent 
with  or  contradictory  of  the  written  promise; »  and  this  is  gen- 
erally so  held  even  where  the  writing  recites  as  consideration 
the  receipt  of  a  specific  executed  consideration.'^  Again  though 
a  contract  to  sell  a  business,  or  to  hire  an  employee,  is  in 
writing,  a  parol  contemporaneous  agreement  not  to  carry  on  a 
competing  business,*^  or  not  to  assign,'^  has  been  held  admis- 
sible. Other  illustrations  of  collateral  agreements  held  admis- 
sible may  be  found  in  the  note.*' 


•EwBldt  V.  Farlow,  62  la.  212,  17 
N.  W.  4S7;  Weeks  v.  Medler,  20  Kans. 
57;  American,  etc.,  Absoc.  v.  Dahl, 
64  Minn.  355,  56  N.  W.  47;  Kane  o. 
Cortex,  100  N.  Y.  132,  2  N.  E.  874; 
Wens  0.  Meyenohn,  59  N.  Y.  App. 
Div.  130,  68  N.  Y.  S.  1001;  Playa  De 
Oro  Min.  Co.  v.  Gage,  60  N.  Y.  App. 
DiT.  1, 60  N.  Y.  S.  702,  aflfd.,  172  N.  Y. 
630, 65  N.  E.  1121 ;  Becker  v.  Enudaon, 
86Wi8.14,56N.W.102. 

"InLozier  v.  Hill,  68  N.  J.  £q.  300, 
59  AtL  234,  the  court  refused  to  allow 
proof  that  the  grantee  under  an  ab- 
solute deed  had  promised  as  consid- 
eration therefor,  to  devise  the  land  to 
the  grantor. 

"^  See  also  supra,  §  115a. 

*i  Durham  v,  Lathrop,  95  HL  App. 
429;  Wds  v.  Khodius,  87  Ind.  1,  44 
Am.  Rep.  747;  Locke  v,  Murdoch,  20 
N.  Mex.  522,  151  P^.  298,  L.  R.  A. 
1917  B.  267;  Turner  v.  Abbott,  116 
Tenn.  718,  94  S.  W.  64,  6  L.  R.  A. 
(N.  8.)  892.  See  also  Webber  v. 
Smith,  24  Gal.  App.  51,  140  Pac.  37. 
But  see  eonir(if  Brennaid  Mfg.  Go.  v. 
Qtiondle  Mercantile  Go.,  148  Ala. 
m,  41  So.  671;  Main  v.  Radney  (Ala.), 
39  So.  961;  Durkin  v.  Gobleigh,  156 
Mass.  106^  110, 30  N.  E.  474,  17  L.  R. 
A.  270, 32  Am.  St.  Rep.  436;  Walther  v. 
Stampffi,  91  Mo.  App.  398;  Wessel  v. 
Havens,  91  Neb.  426,  136  N.  W.  70, 
AmL  Ott.   1913  G.   1377;  Smith  t;. 


Gibbs,  44  N.  H.  335;  Love  v,  Hamel,  59 
N.  Y.  App.  D.  360,  69  N.  Y.  S.  251; 
Gordon  v.  Parke  &  Lacy  Mach.  Go., 
10  Wash.  18,  38  Pac.  755;  Scholx  v. 
Dankert,  69  Wis.  416,  34  N.  W.  394. 

*'  Myerstown  Bank  v.  Roeesler,  186 
Fa.  431,  40  Atl.  963. 

**  Malpas  0.  London  A  S.  W.  Ry.  Go., 
L.  R.  1  G.  P.  336  (a  parol  arrangement 
to  carry  cattle  to  K  was  made  with  a 
carrier.  Later  a  writing  was  signed 
by  the  shipper,  by  which  it  was  ordered 
that  the  cattle  should  be  carried  to  N, 
an  intermediate  station.  It  was  held 
that  the  parol  agreement  might  be 
shown  since  it  only  supplemented,  not 
contradicted  the  writing);  Ditmar  v. 
Frederick  Starr  Gontracting  Go.,  249 
Fed.  437,  162  G.  G.  A.  3  (though  there 
was  a  written  charter  of  a  scow  for 
service  in  and  about  New  York  Har- 
bor proof  was  allowed  of  a  parol  agree- 
ment that,  in  case  she  was  taken  out 
of  the  harbor,  the  charterer  should  in- 
sure her  for  the  benefit  of  the  owner); 
Meader  v.  Allen,  110  la.  588,  81  N.  W. 
799  (sise  of  casing  orally  agreed  upon 
shown  where  a  written  building  con- 
tract did  not  specify  the  size);  Mt. 
Venum  Stone  Go.  v.  Sheeiy,  114  la. 
313, 86  N.  W.  301;  Rivers  v.  Oak  Lawn 
Su0u*  Go.,  52  La.  Ann.  702,  27  So. 
118  (that  stock  was  sold  ''dividend  o£F" 
shown  by  parol);  Gould  v.  Boston  Ex- 
celsior Go.,  91  Me.  214^  39  AtL  554^ 
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§  643.  Parol  evidence  of  a  warranty. 

There  is  no  more  frequent  application  of  the  parol  evidence 
rule  than  in  cases  where  it  is  sought  to  attach  a  parol  warranty 
to  a  written  sale  or  contract  to  sell  goods.  If  the  writing  states 
in  terms  that  there  is  no  warranty  or  none  except  what  is  con- 
tained in  the  writing,  it  is  clear  that  the  parol  warranty  is 
ineffectual  because  contradictory  and  not  merely  additional 
to  the  writing.'*  Where  the  writing  contains  an  express 
warranty,  proof  of  an  additional  parol  warranty  is  also  not 
allowable.  This  is  most  obviously  a  necessary  conclusion 
where  the  parol  warranty  concerns  the  same  quality  or  attribute 
of  the  goods  as  the  written  warranty;  ^^  but  it  is  also  commonly 
held  that  the  parol  warranty  is  inadmissible  if  any  express 


64  Am.  St.  Rep.  221  (parol  agreement 
as  to  the  scaling  of  lumber  contracted 
for  in  writing,  admitted  when  the 
writing  made  no  provision  as  to  scale 
or  scales);  Cook  v.  Littlefield,  98  Me. 
299,  56  Atl.  899;  Ryder  v.  Faxon,  171 
Mass.  206,  50  N.  E.  631,  68  Am.  St. 
Rep.  417;  Hawley  Down-Draft  Puiv 
naoe  Co.  v.  Hooper,  90  Md.  390,  45 
Atl.  456;  Brown  v.  Bowen,  90  Mo.  184, 

2  S.  W.  398;  Huffman  v.  EUis,  64  Neb. 
623,  90  N.  W.  552;  Creedon  v.  Patrick, 

3  Neb.  unoff.  459,  91  N.  W.  872  (oral 
agreement  where  building  materials 
should  be  obtained,  admitted);  Pola- 
koff  V.  Halphen,  83  N.  J.  £q.  126,  89 
Atl.  996  (a  written  license  to  erect  a 
building  was  supplemented  by  an  oral 
agreement  as  to  the  character  of  the 
building);  Daly  v.  Piza,  105  N.  Y.  App. 
Div.  496,  94  N.  Y.  S.  154;  Hohnboe  v, 
Morgan,  69  Oreg.  395,  138  Pac.  1084 
(a  written  contract  for  sale  of  auto- 
mobile was  supplemented  by  a  parol 
agreement  to  give  instruction);  Pot- 
latch  Lumber  Co.  v.  North  Coast  Prod- 
uce Co.,  78  Wash.  533,  139  Pac.  496. 
Pennsylyania  seems  to  have  gone  fur- 
ther than  most  States  in  allowing  such 
evidence.  In  Alexander  v.  Righter, 
240  Pa.  22,  26,  87  Atl.  427,  the  court 
said:  ''We  have  ruled  more  than  once 


that  even  where  there  is  a  written 
unconditinal  promise  to  pay,  in  a  suit 
thereon  between  the  original  parties, 
one  may  show  a  contemporaneous 
agreement  that  the  promisee  would 
look  to  a  special  fund  for  the  payment, 
where  such  agreement'  constituted  a 
part  of  the  consideration  of  the  written 
contract  or  operated  as  an  inducement 
for  entering  it."  Cf.  Lakeside  Land 
Co.  t;.  Dromgoole,  89  Ala.  505,  7  So. 
444;  Murchi  v.  Peck,  160  lU.  175,  43 
N.  E.  356;  Harrison  v.  Morrison,  39 
Minn.  319,  40  N.  W.  66;  Wilson  ». 
Wilson,  26  Oreg.  251,  38  Pac.  185; 
PuUer  t;.  Law,  207  Pa.  101,  56  Atl. 
333. 

*«  AUen  V.  Young,  62  Ga.  617;  Martin 
V.  Moore,  63  Ga.  531;  Stewart  v. 
Blalock,  20  Ga.  App.  488,  93  S.  E.  116; 
Otto  V,  Braman,  142  Mich.  185,  105 
N.  W.  601;  Piano  Mfg.  Co.  ».  Root,  3 
N.  Dak.  165,  54  N.  W.  924. 

**  Middletown  Mach.  Co.  v.  ChafBn, 
108  Ark.  254,  157  S.  W.  398;  United 
lion  Works  i^.  Outer  Harbor  Co.,  168 
Cal.  81,  141  Pac.  917;  Barrett  v. 
Wheeler,  71  la.  662,  33  N.  W.  230; 
Rice  V,  Codman,  1  Allen,  377;  Colt  o. 
Demarest,  159  N.  Y.  App.  Div.  394, 
144  N.  Y.  S.  557;  Buchs^ian  v.  Laber, 
39  Wash.  410,  81  Pac.  911. 
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warranty  is  in  writing  ;**  and  even  where  there  is  no  express 
warranty  contained  in  the  writing  to  which  the  terms  of  a  sale  are 
reduced,  extrinsic  evidence  of  a  warranty  generally  is  excluded.'^ 
Especially  in  recent  years  some  qualification  of  this  doctrine  is 
to  be  observed  in  the  cases.  The  principles  applicable  to  con- 
tracts only  partially  reduced  to  writing  find  frequent  apph- 
cation,  and  where  the  writing  on  its  face  does  not  appear 
to  be  a  complete  statement  of  the  contract  or  the  purchase,  or 
is  a  mere  memorandum  or  order  as  distinguished  from  a  written 


"Chandler  v.  Thompson,  30  Fed. 
38;  WDson  v.  New  United  States 
Cattle  Ranch  Co.,  73  Fed.  994,  20 
C.  C.  A.  244,  36  U.  S.  App.  634;  Buck- 
staff  V.  Russell,  79  Fed.  611, 25  C.  C.  A. 
129,  49  U.  S.  App.  253;  Johnson  v. 
Hug^tes,  83  Ark.  105,  103  S.  W.  184; 
Aiden  Lumber  Co.  v,  Henderson  Iron 
Works,  83  Aric  240,  103  S.  W.  185; 
Nichols  9.  Wyman,  71  la.  160,  32  N. 
W.  258;  Electric  Storage  Battery  Co. 
9.  Waterloo,  etc.,  R.  Co.,  138  la.  369, 
116  N.  W.  144,  19  L.  R.  A.  (N.  S.) 
1183;  Sullivan  Machinery  Co.  v. 
Breeden,  40  Ind.  App.  631,  637,  82 
N.  £.  107;  Glackin  v.  Bennett,  226 
Mass.  316,  115  N.  E.  490;  Carpenter 
V.  Sagden,  231  Mass.  1,  119  N.  E.  959; 
Nidiok  Shepard  A  Co.  v.  Crandall,  77 
Mich  401,  43  N.  W.  875,  6  L.  R.  A. 
412;  Zimmerman  Mfg.  Co.  v.  Dolph, 
104  Mich.  281,  61  N.  W.  339. 

"Seits  V.  Brewers'  Refrigerator 
Co.,  141  U.  S.  510,  12  8.  C.  46,  30  L. 
Ed.  837;  Davis  Calyx  DriU  Co.  ». 
Mafloiy,  137  Fed.  332,  69  L.  R.  A. 
973,  69  C.  "C.  A.  662;  Marmet  Coal 
Co.  0.  People's  Coal  Co.,  226  Fed.  646, 
141  C.  C.  A.  402;  Whitehead  v.  Lane  A 
Bodley  Co.,  72  Ala.  39;  Fitch  v. 
Woodruff  &  Beach  Iron  Works,  29 
Conn.  82;  Robinson  v.  McNeill,  51 
in.  225;  Telluride  Power  Co.  v.  Crane, 
208  m.  218,  70  N.  E.  319;  Nichols  v. 
Wyman,  71  Iowa,  160,  32  N.  W.  258; 
Diebold  Safe  Go.  v.  Huston,  55  Kans. 
IM,  39  P^  1035,  28  L.  R.  A.  53; 


Thomson  v.  Gortner,  73  Md.  474,  21 
Atl.  371;  Frost  v.  Blanchard,  97  Mass. 
155;  Schramm  v,  Boston  Sugar  Re- 
fining Co.,  146  Mass.  211,  15  N.  E. 
571;  Durkin  v,  Cobleigh,  156  Mass. 
108, 110, 30  N.  E.  474, 17  L.  R.  A,  270, 
32  Am.  St.  Rep.  436;  Detroit  Ship- 
building Co.  V,  Comstock,  144  Mich. 
516,  108  N.  W.  286;  McCray  Refrige- 
rator A  Cold  Storage  Co.  v.  Woods, 
99  Mich.  269,  58  N.  W.  320,  41  Am.  St. 
Rep.  599;  Day  Leather  Co.  o.  Mich- 
igan Leather  Co.,  141  Mich.  533,  104 
N.  W.  797;  McCormick  Harvesting 
Machine  Co.  t;.  Thompson,  46  Minn. 
15,  48  N.  W.  415;  Eighmie  ».  Taylor, 
98  N.  Y.  288;  Stanford  v.  National 
DriU  &  Mfg.  Co.,  28  Okl.  441,  114  Pac. 
734;  Scott  v,  Vulcan  Iron  Works  Co., 
31  Okl.  334,  122  Pac.  186,  192;  Bond 
V,  Clark,  35  Vt.  577;  Case  Plow  Works 
0.  Niles  &  Scott  Co.,  90  Wis.  590,  63 
N.  W.  1013.  So  a  parol  guarantee  that 
an  assigned  claim  could  be  effectively 
used  as  a  set-off  was  held  ineffectual. 
Maxfidd  V,  Jones,  106  Ark.  346,  153 
S.W.  584.  In  King  V.  Edward  Thomp- 
son Co.  (Ind.  App.),  104  N.  E.  106,  a 
printed  order  contained  a  statement 
that  no  guaranty  had  been  made  by 
the  salesman.  This  clause  was  erased, 
and  evidence  was  offered  that  a  guar- 
anty had  been  made  by  the  salesman, 
and  for  that  reason  the  clause  was 
struck  out.  Nevertheless  the  parol 
guaranty  was  held  ineffectual. 
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contract;  the  reason  for  applyiii^  the  parol  evidence  rule  is 
kcldng  and  eidrinsic  evidence  of  a  warranty  is  admitted.''  It 
must  be  admitted  that  the  principle  thus  stated  is  one  very 
difficult  of  application^  and  the  decisions  cited  in  the  two  notes 
last  referred  to  are  not  all  easy  to  reconcile  on  their  facts. 
Another  principle  which  has  not  yet  been  very  clearly  brought 
out  by  the  cases  should  be  plain  wherever  it  is  recognized  that 
an  affirmation  or  representation  may  form  the  basis  of  liability 
in  warranty  even  though  there  is  no  intent  to  warrant;  and  the 
representations  cannot  fairly  be  construed  as  an  offer  to  con- 
tract. The  basis  of  the  parol  evidence  rule  is  that  it  must  be 
assumed  that  when  parties  contracted  in  regard  to  a  certam 
matter  and  reduced  their  i^reement  to  writing,  the  writing 
expressed  their  whole  agreement  in  r^ard  to  that  matter.  This 
reason  is  obviously  inapplicable  to  a  situation  where  an  obliga- 
tion is  imposed  by  law  irrespective  of  any  intention  to  contract. 
Such  is  frequently  the  case  with  warranties. '•  Therefore,  if  a 
buyer  is  induced  by  positive  statements  of  fact  to  enter  into  a 
written  contract  for  the  piu?chase  of  goods,  there  seems  no  rea- 
son why  these  statements  should  not  be  admitted  in  evidence. 
False  and  fraudulent  statements  inducing  the  formation  of  a 
written  contract  may,  of  course,  be  proved  and  if  a  false  but 
honest  statement,  inducing  the  buyer  to  enter  into  the  bargain, 
renders  the  seller  liable  as  a  warrantor  though  he  does  not  intend 
to  contract,  there  seems  every  reason  for  admitting  evidence 
of  such  statements  in  spite  of  the  fact  that  the  bargain  was 

»»AUen  V.  Pink,  4  M.  &  W.  140; 
Harris  v.  Marsh,  217  Fed.  555,  133  C. 
C.  A.  407;  Florence  Wagon  Works  v. 
Trinidad  Mfg.  Co,,  145  Ala.  677,  40 
So.  49;  Ruff  v.  Jarrett,  94  El.  475; 
Rittenhouse-Winterson  Auto  Co.  v, 
Kissner,  129  Md.  102,  98  Atl.  361; 
Jackson  v.  Mott,  76  Iowa,  263,  41 
N.  W.  12;  Chicago  Telephone  Supply 
Co.  V,  Mome  &c.  Td.  Co.,  134  la.  252, 
111  N.  W.  935;  Neal  v,  FUnt,  88 Me.  72, 
33  Atl.  669;  White  Automobile  Co.  v. 
Dorsey,  119  Md.  25,  86  Atl.  617;  At- 
water  v.  Clancy,  107  Mass.  369;  Leavitt 
V.  Fiberloid  Co.,  196  Mass.  440,  82 
N.    E.   682;   Phelps  v.  Whitaker,   37 


Mich.  72;  Pahner  v.  Roath,  86  Mich. 
602,  49  N.  W.  590;  Hersom  v.  Hender- 
son, 21  N.  H.  224,  53  Am.  Dec.  185; 
Perrine  v.  Cooley,  39  N.  J.  L.  449; 
Charter  Gas  Engine  Co.  v.  Kellam,  79 
N.  Y.  App.  Div.  231;  Brigg  p.  HQton, 
99  N.  Y.  517,  3  N.  E.  51,  52  Am.  Rep. 
63;  Mayer  v.  Dean,  115  N.  Y.  556,  22 
N.  E.  261,  5  L.  R.  A.  540;  Routledge  v. 
Worthington  Co.,  119  N.  Y.  692,  23 
N.  E.  nil;  Hadley  v,  Bordo,  62  Vt. 
285,  19  Atl.  476;  Red  Wing  Mfg.  Co. 
V.  Moe,  62  Wis.  240,  22  N.  W.  414; 
McMullen  v.  Williams,  5  Ont.  Ai^. 
518. 
»  See  Williston  on  Sales,  §  197. 
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reduced  to  writmg.^  The  same  question  in  r^ard  to  parol 
evidence  that  arises  in  regard  to  warranties  generally,  arises  in 
the  case  of  sales  by  sample.  If  a  written  contract  is  made  which 
inakes  no  mention  of  a  sample,  is  parol  evidence  admissible  to 
show  that  the  contract  was  made  with  reference  to  a  sample? 
The  same  principles  which  have  been  laid  down  in  regard  to 
warranties  generally  govern  here  also.  If  the  writing  pur- 
ports to  state  the  whole  contract  between  the  parties,  the  parol 
evidence  rule  would  seem  to  forbid  the  buyer  to  show  that  it 
was  in  fact  part  of  the  contract  that  the  goods  should  correspond 
with  a  sample.  ^^  But  if  a  written  contract  for  goods  is  procured 
by  representing  that  the  goods  described  in  the  writing  are  like 
a  sample  which  is  exhibited,  it  seems  that  parol  evidence  should 
be  admitted  to  prove  these  representations  and  that  the  seller 
^ould  be  liable  as  warranting  the  truth  of  them.  They  are  not 
part  of  the  contract,  but  the  law  should  impose  a  quasi-con- 
tractual obligation  upon  one  who  makes  such  statements.  ^^ 


§  644.  Agreements  collateral  to  negotiable  paper. 

There  is  a  practical  reason  why  parties  who  make  negotiable 
paper  with  additional  oral  agreements  should  adopt  that  course 
rather  than  put  the  whole  i^reement  into  one  writing.    If  a 


'This  argument  is  fully  supported 
by  the  case  of  De  lAssalle  v.  Guild- 
fold,  [1901]  2KB.  215.  In  that  case 
though  the  parties  had  entered  into  a 
foimal  lease,  a  contract  of  considerable 
aokmnity,  the  plaintiff  was  allowed  to 
prove  that  he  took  the  lease  only  on 
receiving  an  oral  assurance  that  the 
drains  were  in  order,  and  the  defendant 
was  held  liable  upon  this  as  upon  a 
warranty  collateral  to  the  lease.  See 
abo  the  numerous  similar  decisions, 
tf^ra,  §645,  on  agreements  collateral 
to  deeds.  So  in  the  case  of  Waterbury 
9.  Ruaaell,  8  Baxt.  159,  it  was  held  that 
misrepresentation  as  to  the  character 
of  goods,  made  to  influence  the  bargain, 
were  warranties,  though  not  inserted  in 
the  written  contract  of  sale.  But  see 
Whitehead  v.  Lane  &  Bodley  Co.,  72 
Ala.  39;  Telluiide  Power  Co.  v.  Crane, 


103  111.  App.  647,  which  held  that  such 
representations  could  not  be  shown 
imless  fraudulent.  See  also  Seitz  t;. 
Brewer  Refrigerator  Co.,  141  U.  S. 
510, 12  S.  Ct.  46,  30  L.  Ed.  837;  Davis 
Calyx  Drill  Co.  v.  MaUory,  137  Fed. 
332,  69  C.  C.  A.  662,  69  L.  R.  A.  973, 
and  cases  cited  swpra^  n.  38;  Leavitt 
V,  Fiberloid  Co.,  196  Mass.  440,  82 
N.  E.  682. 

^' Meyer  v.  Everth,  4  Campb.  22; 
Harrison  v.  McCormick,  89  Cal.  327, 
26  Pac.  830,  23  Am.  St.  Rep.  469; 
Imperial  Portrait  Co.  v.  Bryan,  111 
Ga.  99, 36  S.  E.  291 ;  Wiener  v.  Whipple, 
63  Wis.  298,  10  N.  W.  433. 

«In  Pike  v.  Fay,  101  Mass.  134, 
there  was  a  written  order  for  willow 
cuttings.  Parol  evidence  was  held 
admiBsible  to  show  that  the  sale  was 
induced  by  the  exhibition  of  samples. 


1246 


WILLISTON  ON  CONTRACTS 


§644 


collateral  agreement  is  written  on  the  instrument  it  ceases  to 
be  n^otiablc;  and  the  parties  frequently  desire  that  the 
features  of  a  n^otiable  instrument  shall  be  retained.  Probably 
for  this  reason  the  courts;  though  professing  to  apply  the  same 
doctrine  with  reference  to  parol  evidence  where  negotiable 
instruments  are  concerned  as  where  other  written  contracts 
are  in  question,  have,  nevertheless,  frequently  been  more  ready, 
where  the  controversy  involved  no  holder  in  due  course,  to 
admit  parol  evidence  of  collateral  agreements.  Not  only  in  such 
a  case  may  it  be  shown  that  a  n^otiable  instrument  or  an 
obligation  thereon  is  given  in  escrow  and  has  never  become 
binding,^'  but  it  may  also  be  shown  that  the  signature  of  a 
party  to  a  n^otiable  instrument  is  for  acconunodation  or 
without   consideration,^^    or  is  an   indorsement  for   collec- 


^  Jefferies  v.  Austin,  1  Strange,  674; 
Bell  V.  Ingestre,  12  Q.  B.  317;  Burke  v, 
Dulaney,  153  U.  S.  228,  38  L.  Ed.  698, 
14  S.  Ct.  816;  Beach  v,  Kevins,  162 
Fed.  129,  89  C.  C.  A.  129,  18  L.  R.  A. 
(N.  S.)  288;  Parker  v.  Bond,  121  Ala. 
529,  25  So.  898;  Graham  v,  Remmel,  76 
Ark.  140,  88  S.  W.  899;  Ager  v.  Dun- 
can,  50  Cal.  325,  327;  Denver  Brewing 
Co.  V.  Barets,  9  Colo.  App.  341,  48 
Pac.  834;  Trumbull  v.  O'Hara,  71 
Conn.  172,  41  Atl.  546;  Scott  Adm'x  v, 
Scott,  33  Ga.  102;  Bragg  v.  Stanford, 
82  Ind.  234;  Gray  v.  Anderson,  99  la. 
342,  68  N.  W.  790, 61  Am.  St.  Rep.  243; 
Oakland  Cemetery  Assoc,  v,  Lakins, 
126  la.  121,  101  N.  W.  778;  Caudle  v. 
Ford,  24  Ky.  L.  Rep.  1764,  72  8.  W. 
270;  Perley  v,  Perley,  144  Mass.  104, 10 
N.  E.  726;  Hill  v,  HaU,  191  Mass.  253, 
77  N.  E.  831,  80  N.  E.  605;  Ham- 
burger V.  Miller,  48  Md.  317  (indorse- 
ment); Central  Sav.  Bank  v.  O'Connor, 
132  Mich.  578,  94  N.  W.  11,  102  Am. 
St.  Rep.  433;  Mendenhall  t;.  IHrich,  94 
Minn.  100,  101  N.  W.  1057;  Hardin 
i;.  Wright,  32  Mo.  452;  Juilliard  t;. 
Chaffee,  92  N.  Y.  529,  535;  Williams  v. 
First  Nat.  Bank,  45  N.  Y.  App.  Div. 
239,  60  N.  Y.  S.  1105,  affd.  167  N.  Y. 
594,  60  N.  E.  1122;  Morris  v.  Faurot, 


21  Ohio  St.  155,  8  Am.  Rep.  45;  La 
Grande  Nat.  Bank  v.  Blum,  26  Oreg. 
49,  37  Pac.  48;  Merkel's  Appeal,  89 
Pa.  340;  Camp  v.  Page,  42  Vt.  739. 
But  some  decisions  hold,  following  the 
analogy  of  sealed  instruments,  that 
negotiable  paper  cannot  be  delivered 
to  the  payee  as  an  escrow.  Gamer  v. 
Fite,  93  Ala.  405,  9  So.  367;  Clanin  p. 
Easterly  Harvesting  Mach.  Co.,  118 
Ind.  372,  21  N.  E.  35,  3  L.  R.  A.  863; 
Murray  ».  W.  W.  Kimball  Co.,  10  Ind. 
App.  141,  37  N.  E.  736;  and  see  Shaw 
V.  Shaw,  50  Me.  94,  79  Am.  Dec.  605; 
Hurt  V.  Ford,  142  Mo.  283,  44  S.  W. 
228,  41  L.  R.  A.  823. 

**  Thompson  i;.  Clubley,  1  M.  &  W. 
212;  Castrique  v.  Buttigieg,  10  Moore 
P.  C.  94;  Cohen  ».  Goux,  48  Cal.  97; 
Case  V.  Spaulding,  24  Conn.  578;  Lar- 
ned  v.  OgUby,  20  la.  410;  State  Bank 
V,  Pangerl,  139  Minn,  19,  165  N.  W. 
479;  Trego  v,  Lowrey,  8  Neb.  238; 
Chaddock  v,  Vanness,  35  N.  J.  L. 
517,  10  Am.  Rep.  256;  Haddock  v. 
Haddock,  192  N.  Y.  499,  85  N.  E. 
682,  19  L.  R.  A.  (N.  S.)  136;  Brene- 
man  v.  Fumiss,  90  Pa.  186, 35  Am.  Rep. 
651;  M.  Rumely  Co.  v.  Anderson,  35 
8.  Dak.  114,  150  N.  W.  939.  C/. 
Abrey  v.  Crux,  L.  R.  5  C.  P.  37. 
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tion ;  *^  or  that  the  signer  signed  a  draft  or  indorsement  merely  to 
transfer  money  to  his  principal  by  giving  the  latter  the  obhgar 
tion  of  one  with  whom  the  agent  has  dealt  on  behalf  of  the  prin- 
cipal.^ It  may  also  be  shown  that  parties  appearing  to  be 
indorser  and  indorsee,  are  co-sureties ;  and  agreed  as  between  one 
another  to  share  their  liability  equally,*^  or  that  one  accommo- 
dation indorser  agreed  to  indemnify  another.^  And  it  niay  be 
shown  that  the  date  is  erroneous,  even  though  altering  the  date 
alters  the  effect  of  the  promise  in  the  note  by  changing  the 
time  of  maturity.'**  On  the  other  hand,  except  so  far  as  the 
admissibility  of  proof  of  a  suretyship  relation  qualifies  the  state- 
ment, it  cannot  be  shown  that  the  obligation  of  the  maker,  ^^ 


"Denton  v.  Peters,  L.  R.  5  Q.  B. 
475;  Bank  of  United  States  v.  Dunn, 
6  Pet.  51,  8  L.  Ed.  20;  Johnston  v. 
Schnabaum,  86  Ark.  82, 109  S.  W.  1163, 
17  L  R.  A.  (N.  S.)  838;  Dale  ».  Gear, 
38  Conn.  15,  9  Am.  Rep.  353;  Galceran 
V.  Noble,  66  Ga.  367;  Woodward  v, 
Foster,  18  Gratt.  200.  But  see  corUr<iy 
Toibert  v.  Montague,  38  Colo.  325, 
S7  Pac.  1145;  Johnson  v.  Ramsey,  43 
N.  J.  L  279, 39  Am.  Rep.  580. 

'Gastrique  v.  Buttigieg,  10  Moore 
P.  C.  94;  First  Nat.  Bank  v.  Reinman, 
93  Ark.  376, 125  S.  W.  443,  28  L.  R.  A. 
(N.  8.)  530;  Allin  v.  Williams,  97  Cal. 
403,  32  Pac.  441;  Farmers'  Say.  Bank 
9.  Hausmann,  114  la.  49,  86  N.  W.  31; 
Wolfe  V.  Jewett,  10  La.  383;  Davis  t^. 
Hendefson,  25  Miss.  549,  59  Am.  Dec. 
229;  McAllister  v.  Budd,  33  Mo.  417; 
HidEs  V.  Hinde,  9  Barb.  528;  Dickin- 
BOH  V.  Burke,  8  N.  Dak.  118,  77  N.  W. 
279;  Roberts  v.  Austin,  5  Whart.  313; 
Abraham  v.  Mitchell,  112  Pa.  230,  3 
AtL  830,  56  Am.  R^.  312.  But  see 
contra— Day  v.  Thompson,  65  Ala. 
269;  Hancock  v.  Faiifield,  30  Me.  299; 
Tudur  Ck).  v.  Fairbanks,  98  Mass.  101. 

*  Phillips  V.  Preston,  5  How.  278, 
12  L  Ed.  396;  Rhodes  v,  Sherrod,  9 
Ala.  63;  Edelen  v.  White,  6  Bush,  408; 
Smith  V,  Morrill,  54  Me.  48;  Clapp  v. 
Rice,  13  Gray,  403,  406,  74  Am.  Dec. 
639;  Farwell  v.  Ensign,  66  Mich.  600, 


33  N.  W.  734;  Dunn  v.  Wade,  23  Mo. 
207;  Paul  ».  Ryder,  58  N.  H.  119; 
Easterly  v.  Barber,  66  N.  Y.  433;  Eg- 
bert 9.  Hanson,  34  N.  Y.  Misc.  596, 
70  N.  Y.  S.  383;  KeUey  v.  Few,  18 
Ohio,  441;  Montgomery  v.  Page,  29 
Oreg.  320,  44  Pac.  689;  Ross  v.  Espy, 
66  Pa.  481,  5  Am.  Rep.  394;  In  re 
Marquardt's  Est.,  251  Pa.  73,  95  Atl. 
917;  Sloan  v.  Gibbs,  56  S.  Car.  480,  35 
S.  E.  408,  76  Am.  St.  Rep.  559.  See 
also  Faulkner  v.  Thomas,  48  W.  Va. 
148,  35  S.  E.  915. 

«  Wilson  V.  Hendee,  74  N.  J.  L.  640, 
66  Atl.  413;  Feile  v.  Rudiger  (N.  J.  Eq.), 
104  Atl.  142;  Handsaker  v,  Pedersen,  71 
Wash.  218,  128  Pac.  230.  See  also 
Lynch  v.  Loften,  153  N.  C.  270,  69 
S.  E.  143;  Davis  v.  First  Nat.  Bank,  86 
Oreg.  474,  168  Pac.  929;  and  the  ex- 
press provision  of  the  Uniform  Nego- 
tiable Instruments  Law,  infra,  §  1163. 
As  to  the  relation  of  accommodation 
indorsers  to  one  another  see  infra, 
{1282. 

^  Biggs  V.  Piper,  86  Tenn.  589,  8 
S.  W.  851. 

«»Moseley  v.  Hanford,  10  B.  &  C. 
729;  Selden  v.  Myers,  20  How.  506,  15 
L.  Ed.  976;  Brown  v.  Spofford,  95  U.  S. 
474,  24  L.  Ed.  508;  Earle  t;.  Enos,  130 
Fed.  467;  Bomar  v.  Rosser,  131  Ala. 
215,  31  So.  430;  Tisdale  v.  Mallett,  73 
Ark.  431,  84  S.  W.  481;  Guy  v.  Bibend, 
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acceptor/^  drawer,"  or  guarantor  ^'  is  other  than  the  ob- 
ligation imposed  by  the  custom  of  merchants  upon  per- 
sons who  sign  apparently  in  such  capacity.  A  note  in  form 
joint, ^^  or  joint  and  several,**'  ^  cannot  be  shown  by  parol  to 
impose  obligations  other  than  those  appropriate  to  that  form. 
Similarly  an  indorsement  cannot  be  shown  to  be  merely  a 
transfer  without  recourse  or  a  guaranty  of  identity,  or  anything 
other  than  an  indorsement  within  the  custom  of  merchants.*^ 
Whether  this  principle  is  applicable  to  an  irregular  or  anomaloiis 
indorsement  was  matter  of  much  dispute  prior  to  the  enactment 
of  the  Uniform  N^otiable  Instruments  Law.*^    This  statute, 


41  Gal.  322;  Haley  v.  Evans,  60  Ga. 
157;  Walker  v.  Crawford,  £6  lU.  444, 
8  Am.  Rep.  701;  Potter  v.  Earnest,  45 
Ind.  416;  Clement  v.  Houck,  113  la. 
504,  86  N.  W.  765;  Shaw  v,  Shaw,  50 
Me.  94,  79  Am.  Dec.  605;  Currier  v. 
Hale,  8  Allen,  47;  True  v.  Shepard,  51 
N.  H.  501;  Colbert  v.  First  Nat.  Bank, 
38  Okl.  391,  133  Pac.  206;  Heist  v. 
Hart,  73  Pa.  286;  Morse  v.  Low,  44  Vt. 
561;  Hemrich  v.  Wist,  19  Wash.  516, 
53  Pac.  710;  Knox  v.  Cliflford,  38  Wis. 
651,  20  Am.  Rep.  28.  C/.  Ramsey  v, 
Capshaw,  71  Ark.  408,  75  S.  W.  479; 
Murdy  v.  Skyles,  101  la.  549,  70  N.  W. 
714,  63  Am.  St.  Rep.  411;  Hansen  v. 
Yturria  (Tex.  Civ.  App.),  48  S.  W. 
795. 

»i  Young  p.  Austen,  L.  R.  4  C.  P. 
553;  Cowles  v.  Townsend,  31  Ala.  133; 
Bums  &  Smith  Lumber  Co.  v.  Doyle, 
71  Conn.  742,  43  Atl.  483,  71  Am.  St. 
Rep.  235;  Crane  v.  Williamson,  111  Ky. 
271,  63  S.  W.  610;  Sylvester  v.  Staples, 
44  Me.  496;  Chaddock  v.  Vanness,  35 
N.  J.  L.  517,  10  Am.  Rep.  256;  Mason 
V,  Graff,  35  Pa.  448;  Foster  v.  Hall,  44 
Wis.  568. 

"  Abrey  v.  Crux,  L.  R.  5  C.  P.  37; 
Citiz^is'  Bank  v.  MiUet,  103  Ky.  1, 
44  S.  W.  366,  44  L.  R.  A.  664,  82  Am. 
St.  Rep.  546. 

**  Noble  V.  Beeman,  Spaulding  Co., 
65  Greg.  93,  131  Pac.  1006,  46  L. 
R.  A.  (N.  S.)  162.    See  also  Hibernia 


Bank  v.  Dresser,  132  La.  532,  61  So. 
561. 

*«Rumsey  v.  Fox,  158  Mich.  248, 
122N.W.526.    See  also  «upra,§  322. 

»••  »  Parker  v.  Mayes,  85  S,  Car.  419, 
67  S.  E.  559. 

"  Alabama  Nat.  Bank  v.  Rivera,  116 
Ala.  1,  22  So.  580,  67  Am.  St.  Rep.  95; 
Citisens'  Bank  9.  Jones,  121  CaJ.  30, 
53  Pac.  354;  Hopkins  v.  Commercial 
Bank,  64  Fla.  310,  60  So.  183;  Stack  9. 
Beach,  74  Ind.  571,  39  Am.  Rep.  113; 
Cochran  v.  Atchison,  27  Eans.  728; 
Firat  Nat.  Bank  9.  Bickel,  143  Ky.  754, 
137  S.  W.  790;  Presoott  Bank  v.  Cav- 
erly,  7  Gray,  217,  66  Am.  Dec.  473; 
Aronson  r.  Nurenberg,  218  Mass.  376, 
105  N.  E.  1056;  Burwell  v.  Gaylord,  1 19 
Minn.  426,  138  N.  W.  685;  Lake  Har- 
riet State  Bank  v.  Miller,  138  Minn. 
481,  164  N.  W.  989;  Foley  v.  Emerald, 
etc.,  Co.,  61  N.  J.  L.  428,  39  Atl.  650; 
Bird  9.  Kay,  40  N.  Y.  App.  Div.  533, 

58  N.  Y.  S.  170;  Washington  Sav.  Bank 
9.  Ferguson,  43  N.  Y.  App.  Div.  74, 

59  N.  Y.  S.  295;  Hodgens  v.  JenniogB* 
148  N.  Y.  App.  D.  879,  133  N.  Y.  S. 
584;  Smith  9.  Caro,  9  Or^.  278; 
Holt  Mfg.  Co.  9.  Brotherton,  91  Wash. 
354,  157  Pto.  849;  Eaton  9.  McMahon, 
42  Wis.  484.  See  also  Barnstable  Bank 
9.  Ballou,  119  Mass.  487. 

"The  decisions  are  collected  and 
classified  in  1  Ames'  Gas.  Bills  and 
Notes,  269. 
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now  in  force  in  nearly  all  of  the  United  States^  provides,^*  that 
"where  a  person  not  otherwise  a  party  to  an  instrument  places 
thereon  his  signature  in  blank  before  delivery,  he  is  liable  as 
indorser/'  In  spite  of  this  language,  however,  it  has  been  held 
in  several  States  ^  that  parol  evidence  is  still  admissible  to  show 
as  between  the  parties  the  liability  which  was  actually  intended. 
It  has  been  well  said  that  such  decisions  nullify  the  plain  lan- 
guage of  the  statute;  *^  and  in  Florida  and  Maryland  contrary 
decisions  have  been  made.*^  Where  an  indorsement  is  in  blank, 
it  has  been  said  that  there  is  no  complete  contract,  but  merely 
authority  to  write  a  contract  above  tlie  signature.  But  by  the 
custom  of  merchants  the  terms  of  the  only  contract  which  is 
authorized  to  be  written  over  a  blank  indorsement  are  fixed, 
and  there  seems  no  more  propriety  in  admitting  evidence  to 
vary  the  contract  to  be  implied  from  the  form  of  the  instrument 
than  if  the  terms  were  fully  written  out.*'  This  argument  is 
strengthened  by  the  provisions  of  the  N^otiable  Instrument 
Law  that  ''The  signature  of  the  indorser  without  additional 
words  is  a  suflicient  indorsement,"  *^  and  that  an  instrument 
bdorsed  in  blank  is  payable  to  bearer,*^  for  under  these  pro- 
visions it  can  hardly  be  said  that  a  blank  indorsement  is  in- 
complete. A  parol  agreement  that  an  instrument  need  not  be 
paid,  or  need  not  be  paid  in  a  certain  contingency,  or  may  be 
pud  wholly  or  partly  in  merchandise  or  shall  not  be  sued  on 
when  due,  or  shall  be  renewed,  is  also  in  violation  of  the  parol 


"Sec.64,tr^/ni,§1161. 

**  Haddock  Blandiaid  &  Co.,  Inc., 
e.  Haddock,  192  N.  Y.  4S9,  85  N.  E. 
682, 19  L.  R.  A.  (N.  S.)  136;  Kohn  v. 
Consolidated  Butter  A  £.  Co.,  90 
N.  Y.  Miac.  726,  63  N.  Y.  S.  266; 
Mercantile  Bank  v.  Busby,  120  Tenn. 
652, 113  8.  W.  390.  To  the  same  effect 
IB  Long  V.  Gtoi,  188  Ala.  196,  66  So. 
88, 7  L.  R.  A.  699.  The  court  does  not 
dte  the  Negotiable  Instruments  Law 
ihou^  it  was  in  force  in  the  State. 
See  also  Jenkins  tr.  Coomber,  [1898]  2 
Q.  B.  168. 

^^Brannan,  Negotiable  Instruments 
Law  (2d  ed.),  78. 

"^Baumeister  o.  Kunts,  63  Fla.  340, 


42  So.  886;  Lightner  v.  Roach,  126 
Md.  474,  96  Atl.  62.  See  also  Tucker 
V,  MueUer,  287  HI.  661,  122  N.  £. 
847. 

•<  Torbert  v.  Montague,  38  Col.  326, 
87  Pac.  1146;  Seabury  v.  Hungerford, 
2  Hill,  80,  82;  Charles  v.  Denis,  42 
Wis.  66,  24  Am.  Rep.  383.  Such  an 
indorsement  cannot  be  shown  to  have 
been  made  without  recourse.  Handle 
9.  Davis  Coal  Co.,  16  App.  Dist.  Col. 
367;  Matthews  v,  Richards,  13  Ga. 
App.  412, 79  S.  E.  227.  See  also  Wood- 
ward V.  Foster,  18  Gratt.  200. 

M  N.  I.  L.,  Sec.  31,  tf^,  §  1149. 

^Id.  Sec.  9  (6),  34;  infra,  §§  1139, 
1161. 
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evidence  rule.^  Where  parol  i^reements  have  been  allowed 
to  modify  the  apparent  effect  of  contracts  on  negotiable  paper^ 
various  explanations  have  been  given.  As  for  instance,  that 
the  effect  of  the  parol  evidence  was  to  show  lack  of  considera- 
tion,  or  that  for  other  reasons  no  contract  whatever  had  been 
entered  into.  While  this  may-  explain  some  cases,  it  will  not 
explain  all.  It  has  also  been  suggested,^  that  the  avoidance 
of  circuity  of  action  is  the  real  reason  for  admitting  evidence 
of  the  parol  agreement  where  it  has  been  held  admissible.  The 
parol  evidence  offered,  it  is  argued,  shows  a  collateral  agreement 
which  would  justify  a  cross  action  if  recovery  were  allowed  on 
the  n^otiable  instrument.  But  the  parol  evidence  rule  as 
ordinarily  apphed  does  not  merely  exclude  proof  of  prior  or 
contemporaneous  oral  c^reements  when  suit  is  brought  upon 
the  written  contract,  but  denies  validity  to  the  oral  agreement 


^Hoare  v,  Graham,  3  Gamp.  57; 
Bank  of  United  States  v.  Dunn,  6 
Pet.  51,  8  L.  Ed.  316;  Payne  v.  Mutual 
life  Ins.  Co.,  141  Fed.  339,  72  G.  G.  A. 
487;  Rice  v.  Gilbreath,  119  Ala.  424, 
24  So.  421;  Hannon  v.  Hannon,  131 
Ark.  501,  199  S.  W.  553;  Dorsey  v. 
Armor,  10  Colo.  App.  255,  50  Pac.  726; 
Johnson  v.  Cobb,  100  Ga.  139,  28  S.  E. 
72;  Lunsford  v.  Malsby,  101  Ga.  39, 
28  S.  E.  496;  Jensen  v.  McConnell,  31 
Idaho,  87,  169  Pac.  292;  Clayes  v. 
White,  65  111.  357;  Moore  v,  Prussing, 
165  ni.  319,  46  N.  E.  184;  Clinton  v. 
Royal,  203  111.  App.  248;  Graff  o. 
Fox,  204  ni.  App.  598;  Dominion  Nat. 
Bank  v.  Manning,  60  Kans.  729,  57 
Pac.  949;  Slusher  v.  Gonant,  18  Ky.  L. 
Rep.  660,  37  S.  W.  579;  Oddngton  ». 
Law,  66  Me.  551;  Henry  Woods'  Sons 
Co.  V,  Schaefer,  173  Mass.  443, 53  N.  E. 
881,  73  Am.  St.  Rep.  305;  Central  Say. 
Bank  v.  O'Connor,  139  Mich.  82,  102 
N.  W.  280;  Farwell  v.  St.  Paul  Trust 
Co.,  45  Minn.  495,  48  N.  W.  326,  22 
Am.  St.  Rep.  742;  Lake  Harriet  State 
Bank  v.  Miller,  138  Minn.  481,  164 
N.  W.  989;  Van  Etten  v,  Howell,  40 
Neb.  850,  59  N.  W.  389;  Chaddock  v, 
Vanness,  35  N.  J.  L.  517,  10  Am.  Rep. 


256;  Stiles  v,  Vandewater,  48  N.  J.  L. 
67,  4  Atl.  658;  Block  v.  Stevens,  72 
N.  Y.  App.  Div.  246,  76  N.  Y.  S.  213; 
Bijur  Motor  &/q,  Co.  v.  Eclipse  Mach. 
Co.,  243  Fed.  600,  156  C.  C.  A.  298 
(N.  Y.  D.  C);  Western  Carolina  Bank 
».  Moore,  138  N.  C.  529,  51  S.  E.  79; 
Cherokee  County  v,  Meroney,  173 
N.  C.  653,  92  S.  E.  616;  Firet  State 
Bank  v,  Kelly,  30  N.  Dak.  84,  152  N. 
W.  125;  Colvin  t;.  Goff,  82  Greg.  314, 
161  Pac.  568,  L.  R.  A.  1917  C.  300; 
Homewood  People's  Bank  t;.  Heckert, 
207  Pa.  231,  56  Atl.  431;  Lewis  t;. 
Wilson,  108  S.  Car.  47,  93  S.  E.  242; 
Black  Hills  Trust  &  Sav.  Bank  v, 
Plunkett  (S.  Dak.),  166  N.  W.  527; 
Hancock  v,  Edwards,  7  Humph.  349; 
Duty  0.  Sprinkle,  64  W.  Va.  39,  60 
S.  E.  882.  But  see  Rosentock  v, 
Montague,  28  N.  Y.  Misc.  483,  59 
N.  Y.  S.  500;  Quin  v.  Sexton,  125  N.  C. 
447,  34  S.  E.  542;  Farrington  v.  Mo- 
NeiU,  174  N.  C.  420,  93  S.  E.  957; 
CUnch  Valley  Co,  v.  Willing,  180  Pa. 
165,  36  Atl.  737,  57  Am.  St.  Rep.  626; 
Gandy  v.  Weckerly,  220  Pa.  285,  69 
Ati,  858,  18  L.  R.  A.  (N.  S.) 
434. 
^  2  Ames  Gas.  Bills  &  Notes,  804. 
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altogether.^  If,  therefore,  parol  evidence  is  more  freely  allowed 
in  case  of  n^otiable  instruments  than  in  that  of  other  written 
contracts  it  must  be  for  the  reascm  suggested  at  the  beginning 
of  the  section. 

§  646.  Agreements  collateral  to  deeds. 

In  a  number  of  decisions  parol  agreements  made  by  the 
grantor  in  a  deed  of  conveyance  or  lease  as  part  of  the  trans- 
action, have  been  enforced."^  The  same  is  true  in  many  juris- 
dictions where  an  insurance  policy  has  been  involved/* 

These  decisions  seem  probably  based  on  the  fact  that  the 
written  transaction  between  the  parties  was  a  formal  deed  of 
conveyance  in  which  it  was  inappropriate  to  insert  any  minor 
collateral  matter.  But  a  parol  agreement  which  contradicts  the 
express  or  implied  terms  of  a  sealed  instrument  is  of  course 
inadmissible/^  as  where  proof  of  a  parol  reservation  of  part 
of  the  property  conveyed,  is  oflfered.^^ 


"iSfupra,  §631. 

^  Morgan  v.  Griffith,  L.  R.  6  Exch. 
70  (agreement  by  lessor  to  keep  down 
rabbits);  Erksine  v.  Adeane,  L.  R.  8 
Ch.  756  (agreement  by  lessor  to  kill 
the  game  and  not  let  the  shooting); 
AngeQ  v.  Duke,  L.  R.  10  Q.  B.  174 
(agreement  by  lessor  to  repidr  and  send 
furniture  to  leased  premises);  Hen- 
shaw  0.  Smith,  102  Kans.  599,  171 
Pac.  616  (agreement  to  pay  for  im- 
piovements  and  expense  of  moving); 
Page  V.  Monks,  5  Gray,  492  (agreement 
to  pay  for  filling  land) ;  Carr  v.  Dooley, 
119  Mass.  294  (agre^nent  to  build  a 
sewer);  McGormick  v.  Cheevers,  124 
Mass.  262  (agreement  to  pay  for  fill- 
ing); Durkin  9.  Gobleigh,  156  Mass. 
108,  30  N.  E.  474,  17  L.  R.  A.  270,  32 
Am.  St.  Rep.  436  (agreement  to  grade 
and  build  a  street  and  cause  city  water 
to  be  put  in);  Rackemann  v.  River- 
bank  Imp.  Co.,  167  Mass.  1,  44  N.  E. 
990,  57  Am.  St.  Rep.  427  (agreement 
not  to  sen  other  land  below  a  certain 
price);  Drew  v,  Wiswall,  183  Mass. 
554,  67  N.  E.  666;  Scott  v.  Asbury 

(Mo.  App.),  198  S.  W.  1131  (agreement 


by  vendor  of  house  to  transfer  medical 
practice  with  it);  Kidd  v.  New  Hamp- 
shire Traction  Co.,  74  N.  H.  160,  66 
Atl.  127;  Webber  v,  Loranger  (N.  H.), 
103  Atl.  1050  (agreement  of  lessor  to  re- 
pair premises) ;  Mayer  v,  Rothstein,  167 
N.  Y.  S.  503  (agreement  as  to  repairs 
of  leased  premises) ;  Shughart  v.  Moore, 
78  Pa.  469;  Wolfe  v.  Arrott,  109  Pa. 
473,  1  Atl.  333  (qf.  Wood  v.  Carson, 
257  Pa.  522,  101  AU.  811).  See  also 
Kemodle  v,  Kemodle,  174  N.  C.  441, 
93  S.  E.  956  (bond  for  money). 

••  See  infra,  {  749. 

'^  Edison,  etc.,  Co.  i;.  Gibby  Foundry 
Co.,  194  Mass.  258,  80  N.  E.  479;  Lo- 
zier  V,  Hill,  68  N.  J.  Eq.  300,  59  Atl. 
234;  Wallace  v.  Langston,  52  S.  Car. 
133,  29  S.  E.  552.  But  see  Mereness  v. 
De  Lemos,  91  Conn.  651,  101  AU.  8, 
where  it  was  held  contrary  to  Edison, 
etc.,  Co.  V,  Gibby  Foundry  Co.,  supraf 
that  &a  oral  agreement  by  a  grantor 
to  pay  taxes  on  the  granted  premises, 
was  effectual  though  the  deed  contained 
a  covenant  against  encumbrances. 

^^Fiske  V,  Soule,  87  Cal.  313,  25 
Pac.  430;  Hisey  v.  Troutman,  84  Ind. 
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§  646.  The  parol  evidence  role  does  not  exclude  merely  oral 
agreements* 
As  the  basis  of  the  parol  evidence  rule  is  that  a  certain  writing 
or  writings  have  been  agreed  upon  by  the  parties  or  assiuned  by 
them  as  an  integration  or  memorial  of  their  agreement  upon  a 
certain  matter,  it  necessarily  follows  that  any  transaction 
between  them,  outside  of  this  memorial,  cannot  affect  their 
obligations  in  regard  to  that  matter.  It  will  be  of  no  conse- 
quence whether  such  outside  matter  is  oral  or  written.^*  Never- 
theless where  there  are  several  writings  relating  to  the  same 
matter,  and  one  of  them  does  not  appear  on  its  face  to  be  a 
revision  or  substitute  for  another,  it  will  generally  be  easier  to 
find  as  a  fact  that  the  last  writing  was  intended  merely  to 
supplement  not  to  supersede  the  earlier  writing  or  writings  than 
a  corresponding  finding  would  be  if  the  earher  agreements  were 
oral. 


§  647.  Applications  of  the  parol  evidence  rule  to  third  persons* 

It  is  commonly  said  that  the  parol  evidence  rule  is  only 
applicable  to  the  parties  to  a  contract  and  does  not  apply  to 
third  persons,  or  only  applies  to  them  when  they  are  trying  to 
enforce  rights  under  the  contract/'    This  statement  is  likely 

115;  Bricker  v.  Whisler,  (Ind.  App.),  "  Wigmore  on  Evidence,  §  2400. 

117  N.  E.  560;  Brown  v.  Thurston,  56  ''*  Sigua  Iron  Co.  v.  Greene,  88  Fed. 

Me  126,  06  Am.  Dec.  438;  Cauble  v.  207,  31  C.  C.  A.  477;  O'Shea  v.  New 

Worsham,  96  Tex.  86,  70  8.  W.  737,  York,  C.  A  St.  L.,  etc.,  R.  Co.,  105  Fed. 

97  Am.  St.  Rep.  871.    In  Caveny  v.  559,  44  C.  C.  A.  601;  Central  Coal, 

Curtis,  257  Pa.  575,  101  Atl.  853,  654,  etc.,  Co.  v.  Good,  120  Fed.  793,  57 

the  court  said: — "The  general  rule  is  C.  C.  A.  161;  Coleman  v.  Pike  Co.,  83 

that  preliminary  agreements  and  un-  Ala.  326, 3  So.  755, 3  Am.  St.  Rep.  746; 

derstandings  relating  to  the  sale  of  Dunn  v.  Price,  112  Cal.  46, 44  Pac.  354; 

land  become  merged  in  the  deed.   This  Harts  v.  Emery,  184  111.  560,  56  N.  E. 

rule,  however,  does  not  apply  to  in-  865;  Northern  Assur.  Co.  v,  Chicago, 

dependent  covenants  or  provisions  in  etc.,  Assn.,  198  lU.  474,  64  N.  E.  979; 

an  agreement  of  sale  not  intended  by  Hubbard  v,  Harrison,  38  Ind.  323; 

the  parties  to  be  incorporated  in  the  Bums  v,  Thompson,  91  Ind.  146;  Liv- 

deed.    In  such  case  the  delivery  of  the  ingston  v.  Stevens,  122  Iowa,  62,  94 

conveyance  is  merely  a  part  perform-  N.  W.  925;  Kellogg  v.  Tompson,  142 

ance  of  the  contract,  which  remains  Mass.  76,  6  N.  E.  860;  Johnson  v.  Von 

binding  as  to  its  further  provisions.  Scholley,  218  Mass.  454,  106  N.  E. 

Seldon  v,  Williams,  9  Watts,  9;  Walker  17;    National    Car,    etc.,    Builder    v. 

V,  France,  112  Pa.  203,  5  Atl.  208;  Cyclone,  etc.,  Co.,  49  Minn.  125,  51 

Close  V.  Zell,  141  Pa.  390,  21  Atl.  770,  N.  W.  657;  McKim  v.  Metropolitan 

23  Am.  St.  Rep.  296."  St.  Ry.  Co.,  196  Mo.  App.  544,  196 
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to  cause  misapprehension.  Ck>nfusion  seems  to  have  arisen 
from  the  broad  application  of  the  term  of  parol  evidence  rule 
to  several  related  but  distinct  topics,  especially  to  the  doctrine 
of  estoppel  by  deed/^  It  was  a  doctrine  of  the  common  law 
that  facts  recited  in  a  deed  could  not  be  contradicted  by  the 
parties  to  the  instrument;  though  even  in  jurisdictions  where 
seals  still  retain  much  of  their  early  significance,  this  rule  has 
been  considerably  broken  in  upon/^  But  no  such  broad  rule 
was  ever  applied  to  written  unsealed  contracts  J*  It  was  part 
of  the  doctrine  of  estoppel  by  deed  that,  thoi^  the  facts 
recited  in  the  deed  could  not  be  contradicted  by  the  parties, 
they  might  be  contradicted  by  third  persons,  "Who,  if  it  were 
otherwise,  might  be  prejudiced  by  things  recited  in  the  writings, 
contrary  to  the  truth,  through  the  ignorance,  carelessness,  or 
fraud  of  the  parties;  and  who,  therefore,  ought  not  to  be  pre- 
cluded from  proving  the  truth,  however  contradictory  to  the 
written  statements  of  others."  ^  At  the  present  day,  as  recited 
facts  in  unsealed  writings  may  generally  be  shown  to  be  in- 
accurately stated  even  between  the  parties  to  the  writing,  there 
can  be  no  question  of  the  right  of  third  persons  to  prove  the 
inaccuracy.  It  is  also  true  in  regard  to  any  writing  sealed  or 
unsealed  that  if  a  transaction  is  in  fraud  of  the  rights  of  third 
persons,  it  may  be  shown  by  parol  that  the  written  contract 
is  a  scheme,  or  part  of  a  scheme,  to  defraud  them,^^  though  in 

S.  W.  433;  libby  v.  Mount  Monad- 
nock,  etc.,  Co.,  67  N.  H.  587,  32  Atl. 
772;  Fliflt  Nat.  Bank  of  Plainfield  v. 
Dunn,  55  N.  J.  L.  404,  27  Atl.  908; 
Lee  V.  Adait,  37  N.  Y.  78;  LoweU  Mfg. 
Co.  0.  Ssf^uard  Ins.  Co.,  88  N.  Y.  591; 
Hankinscm  v.  Vantine,  152  N.  Y.  20, 
46  N.  E.  292;  Alexander  v.  Bighter, 
240  P^  22,  26,  87  Atl.  427;  NashviUe 
Interurban  Ry.  v.  Giegory,  137  Tenn. 
422, 103  S.  W.  1053;  Ransom  v.  Wiok»- 
tram,  84  Wash.  419,  146  Pac.  1041, 
L.E.A1916A.588. 

'^As  to  this  doctrine  see  Bigelow  on 
Estoppel  (6th  ed.),  pp.  364  ee  ^eg. 

^*  See  for  example  supra^  §  115a. 

*A8  to  the  limits  of  estoppel  by 
contract,  see  Bigelow  on  Estoppel 
(6th  ed.),  695  et  seq. 


""  1  Greenleaf,  Evidence,  §  279.  See 
also  King  v.  Cheadle,  3  B.  &  Adol.  833; 
Harts  V.  Emery,  184  Dl.  560,  56  N.  E. 
865;  Hubbard  v.  Harrison,  38  Ind.  323; 
Overseers  of  New  Berlin  v.  Overseers 
of  Norwich,  10  Johns.  229;  Bruce  v. 
Roper  Lumber  Co.,  87  Va.  381,  13 
S.  E.  153, 24  Am.  St.  Rep.  657. 

^  Bums  V.  Thompson,  91  Ind.  146; 
Livingston  v,  Stevens,  122  la.  62,  94 
N.  W.  925;  Highstone  v.  Burdette,  61 
Mich.  54,  27  N.  W.  852;  National  Car, 
etc.,  Builder  v.  Cyclone,  etc.,  Co.,  49 
Minn.  125,  51  N.  W.  657.  Indeed 
much  of  the  law  of  fraudulent  convey- 
ances is  based  on  this  principle.  A 
conveyance  absolute  in  terms  and  in- 
defeasible between  the  parties,  whether 
made  orally,  by  unsealed  writing  or 
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an  action  between  the  parties  the  writiii^  might  be  taken  at 
its  face  value.  Furthermore^  it  does  not  follow  from  the  parol 
evidence  rule  "that  a  written  contract  between  A  and  B,  which 
is  conclusive  as  to  them,  must  be  of  necessity  so,  as  to  the  proof 
of  any  rights  or  claims  of  A  against  C  merely  because  they  grow 
out  of  the  same  business."  ^'  The  effect  of  the  parol  evidence 
rule  must  also  be  distinguished  from  the  effect  of  the  require- 
ments of  the  Statute  of  Frauds.  As  has  been  seen,^  a  memo- 
randxmx  under  the  statute  is  not  necessarily  a  written  contract, 
and  it  may  be  the  oral  agreement,  not  the  written  memorandum 
making  Hie  contract  enforceable,  which  constitutes  the  con- 
tract. So  far  as  concerns  third  persons,  there  is  a  contract 
between  the  parties  when  the  oral  £^reement  is  made.'^ 

But  where  the  issue  in  dispute,  even  between  third  parties, 
is  what  are  the  obligations  of  A  and  B  to  one  another,  and  those 
obligations  are  stated  in  a  written  contract,  the  parol  evid^xce 
rule  is  applicable.  The  written  contract  represents  the  truth 
and  the  whol^  truth  of  the  contractual  obligations  of  A  and  B 
in  whatever  way  and  between  whatever  parties  an  inquiry  as  to 
such  obligations  may  become  important.  To  a<hnit  parol 
evidence  to  the  contrary  which  would  not  be  admitted  as  be- 
tween the  parties,  except  for  the  purpose  of  showing  either  fraud 
against  the  third  person,  or  some  invalidating  facts  which  would 
be  available  to  the  parties  themselves,  is  to  permit  facts  to  be 
shown  which  have  no  relevancy  to  the  issue  of  what  is  the 
contract  between  A  and  B.**  There  can  be  no  doubt  that  if  a 
third  person  claims  in  the  right  of  a  party  to  a  written  contract. 


by  deed,  may  be  attacked  by  credit- 
ors if  in  fraud  of  their  rights. 

7>  Evans  v.  Wells,  22  Wend.  324, 345; 
Johnson  v,  Portword,  89  Tex.  235,  34 
S.  W.  596,  787. 

»  Supra,  §  567. 

»  See  supra,  §  530. 

» In  Walker  v.  State,  117  Ala.  42, 
23  So.  149,  criminal  proceeding?  were 
brought  against  the  defendant,  an 
agent  of  the  Singer  Mfg.  Co.,  for  em- 
bezzling money  of  the  Ck>mpany.  The 
defendant  set  up  that  money  which  he 
had  retained  was  due  hun  for  com- 


missions and  otherwise.  The  court 
said,  at  page  52:  ''It  is  obvious,  hovr- 
ever,  that  it  was  not  proper  for  the 
State  to  prove  by  its  witness — an  agent 
of  the  Singer  Co. — ^how  much  com- 
missions the  defendant  was  entitled 
to  receive  on  collections.  The  written 
contracts  regulated  that,  and  were  be- 
fore the  court,  and  there  was  no  ques- 
tion of  motive  or  intent,  touching  the 
issues  involved  in  the  prosecution^ 
which  that  witness's  views  of  what  the 
allowable  commissions  were,  would 
shed  any  light  upon." 
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he  18  subject  to  the  parol  evidence  rule.^'  But  the  application 
of  the  rule  to  third  persons  is  not  confined  to  such  cases. 
Though  most  of  the  decisions  on  the  subject,  however  broad 
the  Iangu£^  used,  are  correctly  decided  since  they  merely  in- 
volved either  the  contradiction  of  a  recited  fact,  or  the  proof 
of  firaud  against  the  rights  of  a  third  person,  a  few  decisions 
cannot  thus  be  explained.  In  some  recent  cases  ^^  against 
joint  tort  feasors,  the  defence  has  been  set  up  that  a  release 
had  been  given  to  the  other  tort  feasor.  Though  perhaps  the 
caaes  might  have  been  well  decided  on  the  groimd  that  the 
so-called  releases  when  construed  as  a  whole  were  merely 
covenants  not  to  sue,  the  courts  did  not  rest  their  conclusion 
on  such  a  construction  of  the  writing  taken  by  itself,  but 
admitted  parol  evidence  of  the  n^otiations  between  the  p£U*ties 
to  the  release  (though  conceding  that  the  evidence  would  not 
have  been  admissible  between  the  parties  themselves)  on  the 
ground  that  as  agamst  a  third  party  the  parol  evidence  rule 
had  no  application.  The  error  of  such  decisions  is  plain  if  we 
assume  that  the  defendant  instead  of  being  a  joint  tort  feasor 
was  a  surety  jointly  boimd  on  a  contract,  the  principal  debtor  of 
which  was  released  or  given  time — ^a  change  which  would  make 
no  difference  in  the  appUcation  of  the  argument  of  the  court. 
In  the  case  supposed,  if  juc^ment  were  given  {gainst  the 
surety  because  a  construction  was  given  to  the  release  of  the 
principal,  which  the  writing  itself  would  not  bear,  the  surety 
would  thereafter  seek  to  enforce  by  subrogation  a  claim  against 
the  principal  debtor.  He  would,  however,  fail  because  the 
right  to  which  he  sought  subrogation  did  not  exist.  As  between 
the  creditor  and  the  principal  debtor,  the  release  would  un- 
questionably be  binding  according  to  the  terms  of  the  writing; 
and  as  the  creditor  would  have  no  right  against  the  principal 
debtor,  the  surety  could  be  subrogated  to  nothing. 

"  In  libby  v.  Mount  Monadnock,  inery  &c.  Co.  v,  Daxneily  80  Wash.  226, 

etc^,  Co.,  67  N.  H.  587,  32  Atl.  772,  the  154  Pac.  183. 

plaintiff  was  a  garnishee  creditor,  and         ^  O'Shea  v,  New  York,  etc.,  R.  Co., 

V88  hdd  subject  to  the  terms  of  a  105  Fed.  559,  44  C.  C.  A.  601;  Johnson 

written  contract  between  the  defend-  v.  Yon  SchoUey,  218  Mass.  454,  106 

ant  and  the  gamisheed  party  as  fully  N.  E.  17;  McKim  o.  Metropolitan  St. 

as  if  the  litigation  had  been  between  the  Ry.  Co.  (Mo.  App.),  196  S.  W.  433; 

parties  of  the  contract.    Union  Mach-  Nashville  Interurban  Ry.  v,  Gregory, 

137  Tenn.  422, 193  S.  W.  1053. 
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§  648.  Effect  of  custom  and  usage. 

Usage  or  custom  may  be  important  in  three  different  aspects: 

(1)  To  aid  in  the  interpretation  of  the  meanii^  of  the  express 
language  of  a  contract; 

'  (2)  To  amxex  terms  to  the  contract,  and  thereby  to  contradict 
or  vary  implications  which,  otherwise,  would  be  drawn  from 
the  written  or  oral  expression  of  the  parties;  and 

(3)  To  create  new  rules  of  law. 

In  the  first  aspect  usage  becomes  important  as  a  means  of 
interpretation.  In  the  second  aspect  two  questions  may  be 
involved;  first,  does  the  usage  show  that  the  parties  have  agreed 
on  a  collateral  term  of  their  contract  and,  second,  if  so,  does  the 
parol  evidence  rule  prevent  their  £^reement  from  taking  effect? 
In  the  third  aspect,  the  usage  has  ripened  into  customary  law. 
So  far  as  the  first  use  of  evidence  of  us£^  is  concerned,  it  may 
be  said  broadly,  that  any  usage  with  knowledge  of  which  both 
parties  are  chargeable  is  always  admissible  to  show  the  meaning 
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of  the  language  employed.  Usi^  is  an  ordinary  means  of 
proving  the  local  or  technical  meamng  of  language,  and  even 
language  which  is  normally  clear  and  unambiguous  may  be 
shown  by  usage  to  bear,  imder  the  circumstances  of  the  case, 
a  meaning  different  from  its  normal  sense.^ 

§  649.  Distinction  between  custom  and  usage. 

The  terms,  custom  and  usage,  are  commonly  used  inter- 
changeably, though  there  is  a  recognized  distinction  in  the 
meaning  c^  the  two  words.  Custom  is  such  a  usage  as  has  by 
long  and  uniform  practice  become  the  law  of  the  matter  to 
which  it  relates.^  VB^gp  derives  its  efficacy  from  the  assent 
thei^to  of  parties  to  the  transaction;  custom  derives  its  effi- 
cacy from  its  adoption  into  the  law,  and  when  once  established 
is  binding  irrespective  of  any  manifestation  of  assent  by  parties 
concerned.  Usage  is,  therefore,  of  importance  only  in  con- 
sensual £^reements  since  it  is  the  assent  of  the  parties  which 
gives  it  its  force.  Custom,  on  the  other  hand,  may  be  of  im- 
portance in  any  department  of  the  law.  The  custom  of  gavel- 
kind or  of  borough  English,  imder  which  land  of  a  deceased 
person  did  not  pass  to  his  eldest  son  as  at  common  law,  did  not 
depend  for  its  validity  on  the  assent  of  the  eldest  son  to  be 
wholly  or  partly  disinherited.  The  importance  of  usi^e  except 
for  the  purpose  of  establishing  the  meaning  of  words,  is  com- 
paratively modem.  The  early  law  did  not  give  effect  to  xm- 
expressed  implications  of  fact.  The  earliest  decision  of  impor- 
tance recogni2dng  the  validity  of  usage  in  this  respect  was 
decided  in  the  latter  half  of  the  eighteenth  century  by  Lord 
Mans&eld.'  Custom,  on  the  other  hand,  has  from  early  times 
been  lecc^nized  as  a  source  of  law,  and  the  customs  of  different 
conununities  in  England  have  been  ^ven  effect  by  the  courts. 
In  the  United  States  there  is  less  law  based  on  special  custom 
than  m  England,  and  this  method  of  developing  and  changing 
the  law  is  of  decreasing  importance.    Statutes  take  its  place. 

. .  ^  See  mproy  {  609,  and  infra,  §  650.  American  Lead  Pencil  Co.  v.  Nashville, 

'  "StricUy  speaking  custom  is  that  etc.,  R.  Ck).,  124  Tenn.  57,  134  S.  W. 

length  of  usage  which  has  become  law."  613, 32  L.  R.  A.  (N.  S.)  323. 
Walk  0.  Bailey,  49  N.  Y.  464,  10  Am.         •  Wigglesworth  v.  Dallison,  1  Doug. 

Bep.  407;  Eames  v.  H.  B.  CSaflin  Ck).,  201. 
239  Fed.  Rep.  631,  152  C.  C.  A.  465; 
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Some  confusion  of  thought  has  arisen  from  appl3ang  to 
us^es  the  requirements  necessary  to  establish  custamary 
law. 


§  660.  Proof  of  usage  for  purposes  of  definition. 

Though  Professor  Thayer  has  said,  that  ''In  contracts,  it 
was  always  recognized  that  familiar  words  may  have  different 
meanings  in  different  places,  so  that '  every  bargain  as  to  such 
a  thing  shall  have  relation  to  the  custom  of  the  coimtry  where 
it  is  made,"  ^  it  may  be  doubted  how  far  it  was  allowable 
under  early  law  to  show  that  a  word  in  a  written  contract 
(or  perhaps  in  an  oral  agreement)  having  a  clear  and  fixed 
ordinary  meanii^  bore  a  meaning  contrary  to  its  usual  signifi- 
cance, if  nothing  in  the  context  showed  that  a  particular  mean- 
ing was  intended.^  But  there  are  now  numerous  decisdons 
(not  all  of  them  of  recent  date)  where  words  with  a  clear  normal 
meaning  have  been  shown  by  usage  to  bear  a  meaning  which 
nothing  in  the  context  would  suggest.  This  is  not  only  true 
of  technical  terms,*  but  of  language,  which  at  least  on  its  face 


*  Prelim.  Treatise  on  EiVidence,  p. 
403;  citing,  Keilwey,  87,  3,  in  the 
Ex.  Ch.  in  1505,  and  continuing:  "In 
Baker  v,  Paine,  1  Ves.  p.  456,  459 
(1750),  Lord  Hardwicke,  in  a  mercan- 
tile case  of  sale,  remarked:  'all  con- 
tracts of  this  kind  depend  on  the  usage 
of  trade.  .  .  .  On  mercantile  contracts 
relating  to  insurance,  etc.,  courts  of 
law  eicamine  and  hear  witnesses  of 
what  is  the  usage  and  understanding  of 
merchants  conversant  therein;  for  they 
have  a  style  peculiar  to  themselves, 
which  is  short,  yet  is  understood  by 
them,  and  must  be  the  rule  of  construc- 
tion.' The  development  of  the  met^ 
cantile  law  by  the  use  of  special  juries 
involved  a  recognition  of  these  same 
ideas." 

*As  late  as  the  end  of  the  eight- 
eenth century  in  Yates  v.  Pym,  6 
Taunt.  446,  the  words  "prime  unsinged 
bacon"  were  held  to  have  so  definite 
a  meaning  that  parol  evidence  could 
not  be  admitted  to  show  that  bacon 


with  no  more  than  a  certain  degree 
of  taint  came  within  their  meaning. 
Not  only  Starkie  on  EMdenoe  (p.  706) 
states  that  "plain  and  ordinary  terms 
and  expressions  to  which  an  imequivo- 
cal  meaning  belongs  .  .  .  ought  not 
to  be  altered  by  evidence  of  a  mercan- 
tile understanding  and  usage"  but 
Stephen,  Digest  of  Evidence,  Art,  91 
(2)  expresses  the  same  idea.  "Usage 
may  be  admissible  to  explain  what  is 
doubtful:  it  is  never  admissible  to 
contradict  what  is  plain."  Blackett 
V.  Royal  Exchange  Ass.  Co.,  2  Cr.  db  J. 
244,  per  Lord  Lyndhurst,  G.  B.  See 
also  supra,  §609. 

*  The  general  rule  is  stated  in  Soper 
w.  Tyler,  77  Conn.  104,  106,  58  Atl. 
699,  "When  the  defendant  made  his 
contract  with  a  Boston  grain  deal»>, 
the  meaning  of  any  technical  terms 
used  in  expressing  it,  so  far  as  they 
were  terms  of  common  use  in  the  grain 
trade  at  Boston,  was  to  be  determined 
by  such  usage." 
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has  no  peculiar  or  technical  s^nificance;  ^  though  even  to-day 
it  ifi  still  occasionally  said  by  courts  that  usage  cannot  control 
words  having  ''a  definite  l^al  meaning;"  ^  or  cannot  be  used 
to  interpret  a  contract  unless  there  is  an  uncertainty  on  the 
face  of  the  instrument.^ ""  So  it  is  often  said  also  that  usage  is 
admissible  to  explain  what  is  doubtful  but  never  to  contra- 
dict what  is  plain.*  If  this  statement  means  that  usage  is  not 
admitted  to  contradict  a  meaning  apparently  plain  if  proof  of 
the  usage  were  excluded  (and  this  is  what  the  statement  seems 
naturally  to  mean);  it  is  inconsistent  with  many  decisions  and 
wrong  on  principle.***  The  words  "sail  in  the  month  of  Oc- 
tober" in  a  policy  of  insurance  have  been  proved  to  mean  not 
to  sail  until  the  25th  of  the  month."  The  words  in  a  bill  of 
lading  ''to  be  discharged  in  14  days"  have  been  shown  to 
mean  fourteen  working  days."  The  words  ''twelve  shillings 
per  day"  have  been  shown  to  mean  twelve  shillings  for  ten 
hours;  so  that  for  working  twelve  hours  and  a  half  in  a  single 
day^  the  agreed  compensation  would  be  sbcteen  shillings.  ^^. 
The  word  "products"  in  pork  packing  has  been  shown  to  ex- 
clude part  of  what  an  unenlightened  person  would  call  prod- 
ucts." "White  oak"  may  include  varieties  of  wood  not  scien- 
tifically so  designated.*^  "An  order"  in  a  contract  with  an 
agent  providing  for  a  certain  conmussion  for  "an  order"  has 
been  shown  to  mean  only  an  order  on  which  a  certain  amount 
had  been  paid  by  the  purchaser.**  A  transfer  to  a  dealer  "on 
approval  to  show  my  customers"  has  been  shown  to  confer  no 


'  Fftqx^ke-Leicht  Lamber  Co.  v, 
Taflejr,  106  Ark.  400,  153  S.  W.  833; 
and  see  cases  in  this  section  Tpassim. 

"Han  V.  Philadelphia  Co.,  72  W. 
Va,573,78S.E.756. 

^  Jones  p.  Cochran,  33  Okl.  431. 

*  Blackett  v.  Royal  Exchange  Assur. 
Co.,  2  C.  &  J.  244,  and  this  statement  is 
frequently  repeated,  e.  g.^  Menage  v. 
BoaenUial,  175  Mass.  358,  361,  56 
N.  £.  579.  See  also  The  Rebecca  R. 
Doo^bsB,  248  Fed.  366;  Guild  v. 
Sampson,  232  Mass.  509,  122  N.  £. 
712. 

"See  twpra,  S  649,  and  infra,  §§  651, 


^^  Chaurand  v,  Angerstein,  Peake,  43. 

"Ck>Ghran  v,  Retberg,  3  Esp.  121. 
A  contract  to  give  one's  ''entire  time'' 
will  or  will  not  require  work  on  Sunday 
according  to  the  usage  of  the  business 
in  question.  Collins  Ice  Cream  Co. 
V,  Stephens,  189  111.  200,  59  N.  E.  524. 

»  Hinton  v,  Locke,  5  HiU,  437. 

^^Momingstar  v.  Cunningham,  110 
Ind.  328,  11  N.  £.  593,  59  Am.  Rep. 
211.  See  also  Stewart  9.  Smith,  28  HI. 
397. 

»  Taylor  v.  Union  Sawmill  Co.,  105 
Ark.  518,  152  S.  W.  150. 

"NewhaU  v,  Appleton,  114  N.  Y. 
140,  21  N.  E.  105,  3  L.  R.  A.  859. 
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power  to  sell. *^  The  words ' ^ to  be  shipped  prompt"  have  been 
shown  to  mean^  among  grain  dealers,  within  ten  days.  ^'  Words 
of  measurement  may  be  shown  to  bear  an  unusual  meanmg;  ^' 
''rags"  may  include  whatever  is  used  for  paper  stock;  ^  and 
''old  metals/'  glass  and  rubbers;  '^  "a  crop"  may  by  usage  be 
shown  to  include  what  the  seller  had  acquired  by  purchase  as 
well  as  what  he  raised;  '^  "Close  of  navigation  for  the  season" 
may  be  shown  to  mean  Nov.  30th,  although  navigation  was 
in  fact  possible  after  that  date;  "  "Dry  goods"  may  be  shown 
to  exclude  notions,  clothing,  hats  and  caps;^^  the  word  "noon" 
may  be  shown  to  mean  twelve  o'clock  standard  time  rather 
than  actual  time.^^  "Winter  season"  has  been  shown  to  mean 
the  period  between  the  time  a  saw  mill  closed  in  the  autumn 
and  the  arrival  of  logs  in  the  spring;^  "Working  Da3rs"  has 
been  shown  to  exclude  freezing  weather;  ^  "San  Domingo 
mahogany"  has  been  shown  to  be  a  trade  name  covering  a 
good  figured  mahogany  equal  in  density  to  the  San  Domii^an 
variety;^  "Sawlogs"  may  by  usage  mean  only  pine  logs.^ 

^' Smith  V.  Qewes,  114  N.  Y.  190,      number  of  cubic  yards  of  stone,  sold 
21  N.  E.  160,  4  L.  R.  A.  392,  11  Am. 
St.  Rep.  627. 

"  Soper  V.  Tyler,  77  Conn.  104,  58 
Atl.  699. 

^'The  meaning  of  "bushel  of  a 
particular  commodity  may  be  shown 
to  be  32  pounds.  Richardson  v.  Corn- 
forth,  118  Fed.  326,  56  C.  C.  A.  341,  or 
14  pounds,  Brent  v,  Chas.  H.  Idlly  Co., 
202  Fed.  336."  '"Thousand"  as  ap- 
plied to  rabbits,  may  mean  twelve 
hundred.  Smith  0.  Wilson,  3  B.  db  Ad. 
728.  '"Thousand"  may  also  be  shown 
by  custom  to  mean  a  quantity  esti- 
mated by  measure  to  amount  to  a 
thousand,  but  in  fact  not  exactly  that 
number.  Lowe  v.  Lehman,  16  Ohio 
St.  179;  Pittsburgh  v,  O'Neill,  1  Pa.  St. 
342.  So  two  packs  of  shingles  may  by 
custom  be  referred  to  in  a  contract  as  a 
thousand,  though  not  containing  that 
exact  number.  Soutier  v,  Kellerman, 
18  Mo.  509.  See  also  Walker  0. 
Syms,  118  Mich.  183,  76  N.  W.  320. 
But  in  Rogers  0.  Hayden,  91  Me.  24, 39 
Atl.  283y  ft  custom  of  determining  the 


at  a  price  per  cubic  yard,  after  it  had 
been  laid  in  a  wall,  was  hdd  un- 
reasonable when  it  would  result  in 
doubling  the  quantity  actually  sold. 

''Mooney  v.  Howard  Los.  Co.,  138 
Mass.  376,  52  Am.  Rep.  277. 

w/Kd. 

^  Goodrich  v,  Stevens,  5  Lans.  230. 

**  Eddy  V,  Northern  Steamship  Co., 
79  Fed.  361. 

>«  Wood  0.  Allen,  111  Li.  97, 82  N.  W. 
461. 

*■  Rochester  German  Lis.  Co.  i^. 
Peaslee-Gaulbert  Co.,  120  £;y.  752,  87 
S.  W.  1115,  89  S.  W.  3. 

"Barker  v.  Citisens'  Mutual  Fire 
Ins.  Co.,  130  Mich.  626,  99  N.  W. 
866. 

''General  Bonding  Ac.  Co.  v.  Mo- 
Querry  (Tex.  Civ.  App.),  1916  W. 
868. 

MSnoqualmi  Realty  Co.  p.  Moyni- 
han,  179  Mo.  629,  78  S.  W.  1014. 

»  W.  T.  Smith  Lumber  Co.  v.  Jer- 
nigan,  185  Ala.  126.  64  80.  30a  Ann. 
Cas.  1916  C.  664. 
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In  a  contract  for  the  sale  of  lumber  by  measure,  a  particular 
method  of  measurement  may  be  shown  to  be  customaiy.^ 
A  contract  calling  for  shipment  from  Turkey  to  New  York 
has  been  held  satisfied  by  a  cargo  shipped  from  Turkey  to 
Liverpool  and  transshipped  there  to  New  York,  that  being  the 
customary  mode  of  shipment.^^  ''Cash  basis,  note  at  sixty 
days,  interest  added"  may  be  shown  to  mean  that  the  buyer 
has  the  option  of  paying  either  in  cash  or  by  note.'^ 

§  661.  Usage  may  be  adopted  as  a  term  of  a  contract 

The  belief  of  individuals  or  of  a  community  that  a  rule  of 
law  is  something  different  from  what  it  actually  is,  will  not 
change  the  rule  of  law.'^  Nor  will  it  make  any  difference  if 
the  members  of  the  community  habitually  settle  disputes  in 
accordance  with  their  erroneous  belief.  At  least,  a  habit  must 
be  general  and  continue  for  a  loi^  time  before  the  common 
law  will  adopt  the  custom  as  part  of  itself.  But  if  two  individ* 
uals  of  such  a  community  make  a  contract  with  one  another 
with  reference  to  a  matter  to  which  a  well-known  habit  or 
usage  applies,  and  if  the  common  law  does  not  forbid  the 
application  of  the  customary  rule  if  parties  agree  thereto,  a 
different  problem  is  presented.  The  only  question  now  is 
whether  the  parties  to  the  contract  have  agreed  impliedly  to 
be  bound  by  the  usage.  They  cannot  change  the  rule  of  law 
but  they  can  change  its  application  to  themselves  if  they  agree 
to  do  so.  The  belief  of  a  community  that  an  implied  warranty 
of  quality  accompanies  every  sale  of  goods  will  not  make  that 
the  law.  But  it  is  the  law  that  if  the  parties  to  a  sale  agree 
that  there  shall  be  a  warranty  of  quaUty  the  law  enforces  their 
agreement.  If  then  each  party  to  a  sale  knows  that  the  other 
believes  that  there  is  a  warranty  impliedly  given  and  assents  to 
its  existence,  there  scents  no  reason  why  the  implication  of  fact 
involved  in  the  existence  of  the  usage  should  not  be  given  the 
same  effect  as  any  implication  of  fact  in  the  law  of  contracts.'^ 

"  McKnney  v.  Matthews,  166  K.  C.  "  Morris  v.  Supplee,  208  Pa.  253,  57 

576,  82  S.  £.  1036;  Brown  v.  Brooks,  Atl.  566. 

25  P^.  210.  oHaskins  v.   Warren,    115    Mass. 

»Iaaigi  V.  Rosenstdn,  158  N.  Y.  514. 

678,  52  N.   £.   1124.     C/.  Sutro  v,  *«See  Barnes  o.  H.  B.  Claflin  Co., 

Holbut,  {1917]  2  K.  B.  348.  239  Fed.  631,  152  C.  C.  A.  465. 
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Broad  statements,  therefore,  which  are  sometimes  made, 
that  usage  or  custom  camxot  change  a  rule  of  law,'^  must  be 
accepted  with  some  reservation.  The  rule  of  law  cannot  be 
chained,  but  its  application  to  the  case  may  be  prevented. 
The  facts  as  they  appear  to  be  apart  from  the  usage  are  altered 
by  the  additional  agreement  which  is  implied  because  the 
parties  contracted  with  reference  to  the  usage.  The  additional 
facts  make  a  rule  of  law  applicable  which  would  not  have  been 
applicable  in  the  absence  of  the  usage.  Otherwise  it  would 
have  been  idle  to  introduce  evidence  of  it.  Indeed  the  very 
existence  or  non-existence  of  a  contract  may  depend  upon 
usage.  Thus  usage  in  a  particular  trade  that  one  party  should 
confirm  in  writii^  telephone  agreements,  and  the  other  should 
promptly  give  notice  if  the  written  confirmation  proved  in- 
accurate has  been  rightly  held  admissible.'*  It  is  evident  that 
under  this  usage  a  contract  made  by  telephone  may  by  lack 
of  confirmation  be  invalidated,  and  a  disagreement  by  telephone 
may  by  failure  to  object  to  the  written  confirmation  ripen  into 
a  contract. 


§  662.  Collateral  agreements  may  be  added  to  written  con- 
tracts by  usage. 

In  accordance  with  the  principles  heretofore  considered,  in 
connection  with  collateral  parol  agreements,  it  may  be  shown 
that  a  matter  concerning  which  the  written  contract  is  silent, 
is  affected  by  a  usage  with  which  both  parties  are  chargeable. 

''It  has  long  been  settled,  that,  in  conunercial  transactions, 
extrinsic  evidence  of  custom  and  usage  is  admissible  to  annex 
incidents  to  written  contracts,  in  matters  with  respect  to 


»  Fleming  v.  King,  100  Ga.  449,  28 
S.  E.  239;  Western  Union  Cold  Storage 
Co.  V.  Winona  Produce  Co.,  197  Dl. 
457,  64  N.  E.  496;  Entwhistle  v.  Henke, 
211  111.  273,  71  N.  E.  990,  103  Am.  St. 
Rep.  196;  Van  Camp  Packing  Co.  v. 
Hartman,  126  Ind.  177,  25  N.  E.  901; 
High  Wheel  Auto  Parts  Co.  v.  Journal 
Co.,  50  Ind.  App.  396,  98  N.  E.  442; 
Clark  V.  Allaman,  71  Kans.  206,  80 
Pac.  571,  70  L.  R.  A.  971;  Grant  ». 
Robb,   71  Kans.  846,  80  Pao.   585; 


Pickering  v.  Weld,  159  Mass.  522, 
34  N.  E.  1081;  Healey  v.  Mannheimer, 
74  Minn.  240,  76  N.  W.  1126;  Hart  v. 
Cort,  165  App.  Div.  583,  151  N.  Y.  S. 
4;  Syer  v,  Lester,  116  Va.  541,  82  S.  E. 
122.  Thus  a  custom  that  freight  pre- 
paid is  not  to  be  returned  in  case  the 
vessel  is  lost,  has  been  held  ineffec- 
tive. De  Sola  v,  Pomares,  119  Fed. 
373. 

M  Strong  0.  Ringle,  96  Kans.  573, 152 
Pac.  631. 
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which  ihey  are  edient.  The  same  rule  has  also  been  applied 
to  contracts  in  other  transactions  of  life^  in  which  known 
usages  have  been  established  and  prevailed;  and  this  has  been 
done  upon  the  principle  of  presumption  that,  in  such  trans- 
actionSy  the  parties  did  not  mean  to  express  in  writing  the 
whole  of  the  contract  by  which  they  intended  to  be  bound, 
but  a  contract  with  reference  to  those  known  usages."  ^ 
This  necessarily  involves  the  proposition  that  evidence  of 
usi^  may  be  introduced  to  contradict  implications  of  fact 
or  law  which  in  the  absence  of  usage  would  have  been  drawn 
from  the  writing,  since  otherwise  there  would  be  no  point  in 
proving  the  uss^.^'  The  matter  has  been  confused  by  state- 
inents,  often  inconsistent,  made  by  co\ui»  of  high  authority. 
Thus  Clifford,  J.,  of  the  Supreme  Court  of  the  United  States, 
Efpeaking  for  the  court  has  said:  ^'Usage  is  admissible  in  cer- 
tain cases  for  the  pmpose  of  annexing  incidents  to  the  contract 
in  matters  upon  which  the  contract  is  silent,  but  it  is  never 
admitted  to  make  a  contract  or  to  add  a  new  element  to  the 
terms  of  a  contract  previously  made  by  the  parties, "  ^  and 
tiie  statement  is  typical  of  the  endeavor  of  many  comets  to  give 
in  practice  to  usage  a  greater  effect  than  they  admit  in  theory. 
In  fact,  the  statement  is  self-contradictory.  The  distinction 
between  "annexing  incidents"  and  ''adding  a  new  element" 
is  impossible  to  draw.  Usage  when  not  a<hnitted  merely  for 
tiie  purposes  of  defining  the  meaning  of  lai^uage  is  necessarily 
introduced  for  the  purpose  of  adding  a  new  element  or  term 
or  incident,  whichever  one  is  pleased  to  call  it,  to  the  contract.^ 

"  Htttton  V,  Warzen,  1  M.  &  W.  466,  ^  The  implication  contradicted  may 

475,  per  Parke,  B.  So  "Evidence  of  a  be   merely  negative,  i,  e.,  that  the 

custom  can  be  given  in  two  cases:  (1)  to  parties  had  made  no  agreement  inre- 

intopret  a  business  term  or  expression  gard  to  the  matter  to  which  the  custom 

in  a  contract,  and  (2)  to  annex  an  related. 

incident  to  the  contract."     Sutro  v.  *•  The  Delaware,  14  Wall.  570,  603, 

Heilbat,    [1917]   2   K.   B.   348,   365.  20  L.  Ed.  770.    Equally  futile  is  the 

"Usage  enters  into  every  contract,  and  distinction  suggested  in  Scott's  Exec, 

may  be  shown  for  the  purpose  not  v.  Chesterton,  117  Va.  584,  506,  85 

only  of  elucidating  the  contract,  but  S.  E.  502,  that  "a  custom  of  trade  may 

aho  of  completing  it."    Bitulithic  Co.  control  the  mode  of  performance  of  a 

9.  Alters  Ry.  &  Lighting  Co.,  130  La.  contract,  but  cannot  change  its  in- 

830,  58  So.  588.     See  also  Produce  trinsic  character." 

Bntes'  Co.  9.  Olympia  Oil  and  Cake  ^  The  matter  has  been  weU  expressed 

Co.,  [1016]  A.  C.  314,  331.  in  Humfr^  v.  Dale,  7  £.  A  B.  266,  £. 
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Sometimes  afanost  eveiy  element  of  a  contract  is  left  to  be 
determined  by  usage.  When  an  employee  is  engi^ed,  or  an 
ag^nt  or  corporate  officer  is  appointed,  the  natm«  of  his  duties 
and  sometimes  his  compensation  and  term  of  service  are  not 
stated  but  are  fixed  by  what  is  customary  and  reasonable. 

§  663.  Ulttstrations  of  collateral  agreements  annexed  to  writ- 
ten contracts  by  usage. 

Veatsd  has  been  given  effect  in  the  following  cases,  though 
the  rule  of  law  would,  in  many  of  the  cases,  have  been  other* 
wise,  apart  from  usage;  that  a  tenant  should  have  the  crop 
growing  at  the  expiration  of  a  fixed  term;  ^^  that  a  contract 
of  employment  by  the  year  may  be  terminated  by  a  month's 
notice ;  ^^  that  the  travelling  expenses  of  a  salesman  who  receives 
a  five  per  cent  conmussion  are  to  be  deducted  from  the  com-- 
mission;  ^'  that  the  oblation  to  pay  freight  is  to  be  based  on 
the  measurement  at  the  place  of  shipment;  ^  that  on  the 
rejection  of  a  shipment  by  the  consignee  the  carrier  should 
notify  the  consignor  within  forty-eight  hours;  ^^  that  on  a  sale 
of  shares  providing  for  payment  of  the  price  in  instalments 


B.  A  £.  1004.  "In  a  certain  sense 
every  material  incident  which  is  added 
to  a  written  contract  varies  it,  makes  it 
different  from  what  it  appeared  to  be, 
and  BO  far  is  inconsistent  with  it.  If  by 
the  side  of  the  written  contract  triUunUf 
you  write  the  same  contract  with  the 
added  incident,  the  two  would  seem 
to  import  different  obligations  and  be 
different  contracts.  The  truth  is,  that 
the  principle  on  which  the  evidence  is 
admissible  is  that  the  parties  have  not 
set  down  on  paper  the  whole  of  their 
contract  in  all  its  terms,  but  those  only 
which  were  necessary  to  be  determined  in 
the  particular  case  by  specific  agree- 
ment, and  which  of  course  might  vary 
infinitely,  leaving  to  implication  and 
tacit  imderstanding  aU  those  general 
and  unvarying  incidents  which  a  uni- 
form usage  would  annex,  and  according 
to  which  they  must  in  reason  be  under- 
stood to  contract,  unless  they  expressly 
exclude  them." 


*^  Wigs^esworth  v,  Dallison,  1  Doug. 
201.  This  decision  by  Lord  Mansfield 
is  the  leading  case  on  the  admissibility 
of  usage  to  annex  incidents  to  a  con- 
tract. Moore  v.  Coughlin,  36  Okl.  252, 
128  Pac.  257.  See  contra  Harris  0. 
Oarson,  7  Leigh,  632,  30  Am.  Dec.  510. 

«  Parker  v,  Ibbetson,  4  C.  B.  (N.  S.) 
346.  See  also  George  0.  Davies,  [1911] 
2  K.  B.  445;  Arkadelphia  Lumber 
Go.  V.  Asman,  S5  Ark.  568,  107  S.  W. 
1171;  De  Garlton  v,  Glaser,  172  N.  Y. 
App.  132,  158  N.  Y.  S.  271.  C/. 
Bowen  v.  Ghensa-Hignite  Goal  Go., 
168  Ky.  588,  182  S.  W.  635. 

«>  Hinmiel  0.  Levinstein,  132  Md.  317, 
103  Atl.  848. 

^Buckle  0.  Knoop,  L.  R.  2  Exch. 
125.  See  as  to  other  maritime  cu»- 
toms.  Noble  0.  Kennoway,  2  Doug, 
510;  Allan  0.  Sundius,  1  H.  &  G.  123. 

^' South  Deerfield  Onion  Storage 
Go.  0.  New  York,  etc.,  R.  Go.,  222 
Mass.  535,  111  N.  E.  367. 
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in  two  and  four  months,  the  seller  need  not  deliver  the  shares 
without  receiving  payment  concurrently  with  delivery;  ^  that 
a  contract  to  sell  in  terms  performable  at  a  fixed  day  is  not  to 
be  regarded  as  broken  until  after  the  lapse  of  twenty-f oiu* 
hours'  notice;  ^  that  insurance  premiums  will  be  accepted  by 
the  insurer  after  the  day  of  payment  fixed  in  the  policy,  and 
that  the  insurance  in  the  meantime  is  npt  invalidated;  ^  that 
a  contract  to  perform  for  three  years  in  a  theatre  at  a  weekly 
salary  does  not  require  payment  of  salary  during  the  theatrical 
vacation;  ^  that  a  period  of  credit  may  be  attached  to  a  contract 
of  sale  which  apart  from  usage  would  require  payment  on 
delivery; "  that  in  a  sale  on  credit  the  delivery  is  to  be  con- 
current with  payment;  ^^  and  that  the  buyer  of  goods  shall  be 
allowed  a  deduction  of  a  certain  percenter  for  wastage.  ^^  The 
manner  or  place  of  delivery,^'  or  the  mode  of  payment  may  be 
shown  in  the  same  way.^^  The  time  within  which  an  offer 
must  be  accepted  similarly  may  be  shown  to  be  twenty-foiu* 
hours;  ^^  and  a  time  for  the  delivery  of  goods  to  be  manufactured 
may  by  usage  be  shown  to  be  reasonable,  though  apart  from 
usag^  unreasonable.^  By  usage  it  may  be  shown  that  on  sales 
of  lumber  defects  must  be  reported  within  ten  days  after 
delivery  and  that  an  inspector  was  then  to  be  sent  by  the 
seller  to  adjust  differences,  and  that  the  party  found  in  fault 


«Fidd  9.  Ldean,  6  H.  &  N.  617. 

^MeDoDiild  V,  Union  Hay  Co. 
(Mhm.),  172  N.  W.  891. 

*  Baxter  o.  Massasoit  Ins.  Co.,  13 
ADen,  320;  Girard  Life  Ins.  Co.  v. 
Mutual  Life  Ins.  Co.,  86  Pa.  236; 
Nationid  Mutual  Ins.  Co.  v.  Home 
Beoefit  Soc.,  181  Pa.  443,  37  AtL  519, 
59  Am.  St.  R^.  666.  But  see  conira, 
BnAiy  V.  North  American  Life  Ins.  Co., 
40  Md.  572,  17  Am.  Rep.  634. 

•Giant  V.  Maddoz,  15  M.  &  W. 
737. 

>*BaiTie  v.  Quinby,  206  Mass.  259, 
254, 92  N.  E.  451. 

»Fidd  V.  Ldean,  6  H.  &  N.  617; 
Banie  v.  Qunby,  206  Mass.  259,  265, 
»2  N.  E.  451. 

<*  VanderbQt «.  Ocean  S.  S.  Co.,  215 
Fed.  886,  132  C.  C.  A.  226;  Hayes  v. 


Union  Mercantile  Co.,  27  Mont.  264, 
70  Pac.  975. 

^Pittsburgh,  etc.,  R.  Co.  v.  Knox, 
177  Ind.  344,  98  N.  E.  295;  Smith  v. 
Bloom,  159  la.  592,  141  N.  W.  32; 
Gehl  V.  Milwaukee  Produce  Co.,  116 
Wis.  263,  93  N.  W.  26. 

M  New  England  Box  Co.  v,  flint,  77 
N.  H.  277,  90  Atl.  789;  Blalock  v. 
Clark,  137  N.  C.  140,  49  S.  E.  88.  See 
also  Stone  v.  Perry,  60  Me.  48. 

M  Robeson  v.  Pels,  202  Pa.  399,  51 
Atl.  1028. 

M  Bairie  v.  Quinby,  206  Mass.  259, 
92  N.  E.  451.  C/.  Cameron  Coal  &o. 
Co.  V,  Universal  Metal  Co.,  26  OUa. 
615,  110  Pac.  720,  31  L.  R.  A.  (N.  S.) 
618,  where  evidence  of  a  parol  agree- 
m^it  instead  of  usage  was  held  inr 
admissible. 
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must  pay  the  expenses  of  inspection.  ^^  The  English  Sale  of 
Goods  Act  provides  "  that  where  any  right,  duty,  or  liability, 
would  arise  under  a  contract  ,of  sale  by  implication  of  law,  it 
may  be  negatived  or  varied  by  usage;  and  the  American 
Uniform  Sales  Act  has  copied  this  provision.^'  Under  this 
statutory  provision  it  has  been  held  that  a  warranty  may  be 
attached  by  usage  to  a  contract  containing  no  express  provision 
in  regard  to  warranty,  though  in  the  absence  of  usc^  no 
warranty  would  be  implied,^  and  that  a  contract  not  expressly 
excluding  a  warranty  may  be  shown  to  have  been  made  without 
a  warranty,  though  in  the  absence  of  usage  a  warranty  would 
have  been  implied.*^  How  far  usage  might  thus  add  a  warranty, 
or  deprive  the  buyer  of  one,  which  would  otherwise  have  been 
implied  is  a  matter  of  dispute  in  jurisdictions  where  the 
statutes  referred  to  are  not  in  force.  In  England  the  usage 
would  doubtless  have  been  admitted  before  the  enactm^it  of 
the  statute.*^  In  the  United  States  the  weight  of  authority  is 
otherwise.*'  The  English  rule  seems  better.  One  who  con- 
tracted with  knowledge  of  such  a  usage  would  naturally  say 
nothing  about  the  matter  unless  desirous  of  excluding  the 
operation  of  the  usage,  and  if  he  was  desirous  of  excluding  its 
operation,  he  naturally  would  so  state  in  express  terms. 


"  Folley  V.  Smith,  103  S.  Car.  445, 88 
8.  £.  24.  See  also  First  Nat.  Bank  v, 
Hogg-Hams  Lumber  Ck>.,  181  111.  App. 
220. 

"Sec.  66. 

«►  Sec.  71. 

«» Procter  v.  Atlantic  Fish  Co.,  208 
Mass.  351,  94  N.  E.  281  (overruling 
Dickinson  v.  Gay,  7  Allen,  29, 83  Amer. 
Deo.  666,  which  was  decided  before  the 
enactment  of  the  Uniform  Sales  Act); 
Rinaldi  v.  Mohican  Co.,  226  N.  Y.  70, 
121  N.  E.  471. 

"  Cointat  v,  Myham,  110  L.  T.  749, 
reversing  [1913]  2  K.  B.  220. 

**  Jones  V,  Bowden,  4  Taunt.  847; 
Syers  v,  Jonas,  2  Exch.  Ill;  Hamor 
V.  Groves,  24  L.  J.  C.  P.  63, 66. 

**In  the  following  cases  usage  was 
not  permitted  to  add  a  warranty. 
Barnard  t^.  Kellogg,  10  Wall.  383,  19 


L.  Ed.  987;  Dickinson  v.  Gay,  7  AD^, 
29,  83  Am.  Dec.  666;  Thompson  v. 
Ashton,  14  Johns.  316;  Beime  v.  Dord, 
6  N.  Y.  96,  66  Am.  Dec.  321;  Wetherill 
V,  Neilson,  20  Pa.  St.  448,  69  Am.  Dec. 
741  (overruling  Snowden  t;.  Warder, 
3  Rawle,  101);  McKinney  v.  Fort,  10 
Tex.  220.  See  also  Thomas  v.  Guaran- 
tee Title  A  Trust  Co.,  81  Ohio  St.  432, 
91  N.  E.  183,  26  L.  R.  A.  (N.  S.)  1210. 
But  see  eorUra  Sumner  v,  TysoUf  20 
N.  H.  384;  Florence  Wagon  Works  0. 
Trinidad  Mfg.  Co.,  146  Ala.  677, 40  So. 
49,60. 

Usage  was  similarly  not  allowed 
to  deprive  a  buyer  of  a  warranty  which 
otherwise  would  have  been  implied 
in  Chicago  Provision  Co.  v.  Tilton,  87 
HI.  647,  but  the  evidence  was  admitted 
in  Sea  tie  Seed  Co.  v.  Fujimori,  79 
Wash.  123,  139  P^.  866, 
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A  right  of  the  buyer  to  inspect  goods  before  paying  for  them 
though  bought  under  a  contract  which  apart  from  the  usage 
would  be  held  to  exclude  such  a  right  may  also  be  established 
by  usage/* 

One  who  employs  an  ag^nt  to  deal  for  him  in  a  certain 
marketi  thereby  consents  to  having  the  business  transacted 
according  to  the  us£^es  of  that  market  even  though  not  aware 
of  the  nature  of  such  us£^es/^  Other  illustrations  of  the 
addition  of  collateral  s^reements  annexed  by  usage  to  con- 
tracts may  easily  be  foxmd.^ 

§  654.  tmpUcations  of  fact  or  law  in  a  writing  may  be  con- 
tradicted more  extensively  by  usage  than  by  parol 
agreements. 

Though  the  principle  under  which  incidents  are  annexed 
to  written  contracts  by  usage  is  the  same  as  that  which  con- 
trols the  admission  of  collateral  parol  i^reements,  usage  may 
be  more  effective  than  an  express  agreement.  The  test  is 
probably,  as  has  been  suggested,  the  practical  one  whether  a 
reasonable  contracting  party  might  fairly  be  supposed  to  have 
entered  into  the  written  contract  in  question  and  have  intended 
to  be  bound  both  by  its  express  terms,  and  also  by  the  terms 
of  the  usage  or  collateral  parol  £^reement  in  question.  Con- 
crete cases  seem  to  indicate  that  reasonable  persons  may  with 
far  greater  probability  rely  on  a  recognized  usage  to  affect  the 
otherwise  natural  implications  of  their  written  contracts  than 
on  collateral  parol  £^reements.  By  usage  a  tenant  has  been 
held  entitled  to  hold  over  part  of  leased  premises  after  expira- 
tion of  the  notice  to  quit  for  which  the  lease  provided.*^  A 
sigDatuie  '^as  agent  to  merchants"  which  the  court  admitted 


**  Roach  V.  Lane,  226  Mass.  508, 116 
N.  E.  470. 

«  Sutton  V.  Tatham,  10  A.  &  E.  27 
Stoith  0.   Reynolds,   66   L.   T.   808 
Forg^  V.  Baxter,  [1900]  A.  C.  467, 479 
PlEfftridge  V.  Cutler,  168  111.  504,  48 
N.  £.  125. 

*  See,  e.  g.^  Arkansas,  etc.,  R.  Co.  v. 
Premier  Cotton  Mills,  109  Ark.  218, 
1^  8.  W.  148;  Bairie  v.  Quinby,  206 


Mass.  259,  92  N.  E.  451;  E.  L.  Welch 
Co.  V.  Lahart  Elevator  Co.,  122  Minn. 
432,  142  N.  W.  828;  and  see  cases  in 
the  following  sections.  Cf.  Finch  v. 
Zenith  Furnace  Co.,  146  111.  App.  257, 
affd.,  245  lU.  586,  92  N.  E.  521;  At- 
kinson 0.  Kirkpatrick,  90  Kan.  515, 135 
Pac.  579. 
"  Re  Paul,  24  Q.  B.  D.  247. 
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would  not  have  bound  the  i^ent  personally,  has  been  held  to 
bmd  him  imder  a  ussfs^  which  made  an  ag^nt  liable  who  failed 
to  disclose  his  principal.^ 

Where  a  bill  of  lading  made  goods  deliverable  on  payment 
of  freight  of  "5/8  of  a  penny  per  poimd,  with  5%  primage,  and 
averi^  accustomed, "  a  usage  by  which  three  months'  discount 
was  deducted  from  bill  of  lading  freight  of  goods  comii^  from 
the  port  of  shipment  was  held  ineffectual;  ^  but  a  usage  of  the 
stock  exchange  relieving  a  jobber  who  has  contracted  to  buy 
shares,  from  liability,  if  he  gives  the  seller  the  name  of  another 
who  will  assume  the  contract  and  no  objection  to  the  nom- 
inee is  made  by  the  seller  within  ten  dajrs  has  been  upheld.^ 
Where  an  agreement  was  made  for  the  payment  of  $12  an  acre 
for  clearing  twenty  miles  of  a  right  of  way,  a  usage  was  given 
effect  to  pay  for  clearing  so  much  of  the  right  of  way  as  extended 
through  open  fields,  only  that  proportion  of  the  price  which 
such  work  bore  to  the  work  necessary  to  clear  an  equal  space 
in  the  forest J^ 

Usage  may  make  a  buyer  bound  to  pay  divisibly  for  in- 
stahnents  of  the  seller's  performance,  though  apart  from 
the  usi^  no  payment  would  be  due  until  the  seller  had 
completely  performed  ;^^  and  may  give  the  buyer  a  right  to 
inspect  the  goods  before  pajdng  a  draft  for  the  price,  though 
apart  from  custom  he  would  have  no  such  right.^'  A  usage  of 
pawnbrokers  to  sell  unredeemed  pledges  after  the  expiration 
of  six  months  has  been  enforced  against  a  pledgor  though  the 
rule  of  the  common  law  gives  no  such  right.^^ 

A  contract  to  pay  money  has  been  shown  by  usa^  to  be  satis- 
fied by  payment  by  check.^* 

It  may  be  questioned  whether  the  effect  produced  by  usage 
in  these  cases  could  have  been  produced  by  a  collateral  parol 

"Hutchinson  v.  Tatham,  L.  R.  8  '^ McCarthy  o.  McArthur,  69  Ark. 

C.  P.  482.  313,  63  S.  W.  66. 

**  Brown    v.    Byrne,   3   E.    &   B,  7*  Roach  v.  Lane,  226  Mass.  596, 

703.  116  N.  E.  470. 

»  GrisseU  o.  Bristowe,  L.  R.  4  C.  P.  '« Ibid. 

36.    See  also  Maxted  v.  Fame,  L.  R.  '*  Stem  t;.  Simons,  77  Conn.  150,  58 

6  Exch.  132.    C/.  Nickalls  v.  Merry,  Atl.696. 

L.  R.  7  H.  L.  630.  "  Hughes  ».  Knott,  138  N.  C.  105, 

60S.E.686. 
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agreement.   Had  there  been  no  usage  the  natural  implications 
of  the  writing  would  have  been  too  strong.^* 

§  666.  How  far  law  may  be  changed  by  custom. 

Though  usage  may  work  such  changes  in  the  rule  of  law 
applicable  to  a  situation,  as  the  parties  themselves  might  have 
brought  about  had  they  in  terms  so  agreed,  it  is  a  general 
rule  that  ''where  the  incident  [which  it  is  sought  to  annex  by 
proof  of  usage]  is  of  such  a  nature  that  the  parties  are  not 
themselves  competent  to  introduce  it  by  express  stipulation, 
no  such  incident  can  be  annexed  by  the  tacit  stipulation  arising 
from  usage.  "^  This  means  tiiat  if  an  express  ^reement 
would  be  either  in  violation  of  public  policy  or  forbidden  effect 
by  law,  an  equivalent  usage  will  not  help  the  matter.  Parties 
cannot  effectively  i^ree  that  a  parol  promise  shall  be  binding 
without  consideration,  and  the  fact  that  a  community  or  group 
of  persons  is  accustomed  to  act  as  if  such  promises  were  binding 
will  make  no  difference.  So  where  a  Factor's  Act  gives  power 
to  a  mercantile  agent  to  pledge  the  goods  of  his  principal,  a 
usage  denying  such  power  and  invalidating  such  a  pledge  is 
ineffective.^  And  where  the  law  does  not  permit  one  party  to 
a  contract  within  the  Statute  of  Frauds  to  sign  a  memorandum 
as  agent  for  the  other,  even  if  authorized  to  do  so,^*  a  usage 
permitting  such  agency  is  ineffective.^  But  even  this  prin- 
ciple may  have  its  ^[ceptions.  The  rules  of  law  governing 
negotiable  instruments  are  based  on  the  custom  of  merchants 
and  are  often  not  oidy  different  from,  but  contradictory  to 
the  rules  governing  other  contracts.  Choses  in  action  cannot 
be  made  n^otiable  by  express  stipulation.  Yet  custom  has 
made  some  choses  in  action  n^otiable,  and  may  apparently 
have  the  same  power  still  to  make  others  n^otiable.^^    The 

"See  abo  cases  in  the  pieeeding  ^ Oppenheimer     v.     Attenborough, 

section,  of  maay  of  wbich  the  same  [1908]  1  K.  B.  221. 

mig)&t  be  sakL  ^  See  supra,  §  587. 

^  Cnnieh  v.  Credit  Foncier,  L.  R.  S  "  Happ  Bros.  Co.  v.  Hunter  Mfg.  &c. 

Q.  B.  374,  386;  Northwestern  Nat.  Co.,  145  Ga.  836, 90  S.  E.  61. 

Ins.  Co.  9.  Southern  States  Phosphate  ^^  Though  this  is  denied  in  Crouch 

Ac.  Co.,  20  Ga.  App.  506,  93  S.  E.  157;  v.  Credit  Fonder,  L.  R.  8  Q.  B.  374, 

MyefB  9.  T^^^^turngft  Nat.   Bank,   96  386,  that  case  is  overruled  by  later 

WasL  244^  164  Paa  951.  decisions,    holding    that    bonds    by 
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effect  of  the  transfer  of  order  bills  of  lading,'^  and  more  recently 
of  warehouse  receipts  giving  the  transferee  not  only  title,  but 
in  effect  possession  of  the  property ;''  is  another  illustration  of 
a  change  in  the  law  owing  to  mercantile  custom,  thoi^  express 
stipulation  that  something  which  the  law  does  not  regard  as 
possession  shall  be  so  regarded,  would  ordinarily  be  ineffective. 
A  converse  case  arises  in  England,  where  it  is  held  that  because 
of  the  usage  of  selling  goods  to  hotel-keepers  on  conditional  sale 
with  retention  of  title,  the  goods  are  not  in  the  order  and  dis- 
position of  the  hotel-keeper  within  the  bankrupt  law.^^  So  the 
custom  of  market  overt  in  England  is  contradictory  to  the 
general  rule  of  the  common  law  applicable  to  sale  of  goods. 
In  truth  usage  is  one  of  the  agencies  by  which  the  law  has  been 
gradually  formed  and  still  is  not  oidy  added  to,  but  otherwise 
amended.  The  change,  however,  when  other  than  a  merely 
additional  rule  as  distinguished  from  one  contradictiAg  a  pre- 
viously settled  principle  is  gradual,  especially  in  recent  times, 
and  not  always  frankly  admitted  when  first  made.  That  usage 
may  harden  by  repeated  decisions  into  such  new  rules  of  law 
as  do  not  contradict  any  previously  existing  rule  is,  however, 
clearly  stated.*"^ 

§  666.  A  usage  which  the  parties  have  indicated  an  intention 
not  to  adopt  is  ineffective. 

Though  a  usage  niay  show  that  the  effect  of  a  written  con- 
tract is  different  from  an  apparently  clear  meaning  which  the 
writing  would  otherwise  bear,  it  is  obvious  that  if  the  parties 


modem  custom  may  be  made  nego- 
tiable. Goodwin  v.  Robarts,  L.  R.  10 
Ex.  337,  356;  Rumball  v.  Metropolitan 
Bank,  2  Q.  B.  D.  194;  Beohuanaland 
Co.  V.  London  Trading  Bank  Co.,  [1808] 
2  Q.  B.  658;  Edelstein  v.  Schuler,  [1902] 
2  K.  B.  144. 

"  lickbarrow  v.  Mason,  2  T.  R.  63, 
1  H.  Bl.  357,  2  id.  211,  6  East,  20  n. 
5  T.  R.  683.  See  Buller's  general  re- 
marks, 2  Y.  R.  63,  73. 

"See  Merchants'  Banking  Co.  v. 
Phoenix,  etc.,  Steel  Co.,  5  Ch.  D.  205; 


Millhiser  Mfg.  Co.  t;.  Gallego  Mills 
Co.,  101  Va.  579, 44  S.  E.  760. 

^In  re  Blanshard,  8  Ch.  D.  601; 
Bx  parte  Brooks,  23  Ch.  D.  261. 

^  '"There  is  no  doubt  that  a  mercan- 
tile custom  may  be  so  frequently 
proved  in  courts  of  common  law,  that 
the  courts  will  take  judicial  notice  of 
it,  and  it  becomes  part  of  the  law  mer- 
chant," per  Mellish,  L.  J.,  in  Ex  parte 
Powell,  1  Ch.  D.  501,  506.  See  also 
Universo  Insurance  Co.  v.  Merchants' 
Marine  Ins.  Co.,  [1897]  1  Q.  B.  205,  2 
uf.93. 
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choose  to  exclude  the  application  of  usage  by  contracting  upon 
different  terms  from  those  customary  in  the  locality;  they  may 
do  so;  and  it  cannot  be  necessary  in  order  to  produce  this  result 
that  they  should  state  in  terms  that  the  usage  is  not  adopted 
as  part  of  the  contract,  if  they  otherwise  make  their  intention 
manifest.  Therefore,  if  the  terms  of  their  agreement  read  in 
the  l^t  of  surrounding  circumstances  warrant  the  conclusion 
that  they  did  not  contract  with  reference  to  the  usage,  it  will 
not  be  applicable.  The  question  is  whether  ''upon  the  con- 
struction of  the  whole  contract,  enough  appears,  either  from 
express  words  or  by  necessary  implication,  to  show  that  the 
parties  did  not  intend  that  meaning,  [t.  e.,  that  indicated  by 
the  usage]  to  prevail.  The  consequence  is  that  every  indivi- 
dual case  must  be  decided  on  its  own  groxmds,  and  upon  the 
terms  of  the  particular  contract  in  dispute,  regarded  as  a 
whole.  '^  *  On  the  one  hand,  the  fact  that  a  collateral  stipula- 
tion contradicts  the  express  words  of  the  writing,  if  those 
words  are  taken  literally,  will  not  necessarily,  though  it  will 
generally,  prove  that  the  parties  did  not  contract  with  reference 
to  the  usage.^  Indeed,  even  though  a  usage  contradicts  merely 


"MycfB  V.  Sari,  3  E.  &  £.  306,  320, 
per  Blackburn,  J.  See  also  Sutro  p. 
HeObut,  [1917]  2  K.  B.  348. 

"  In  the  following  cases  usages  which 
eontradicted  the  eatress  terms  of  a 
ecmtnct  were  held  ineffective.  Suse 
p.  Fdmpe,  8  C.  B.  (N.  S.)  538;  Hall  v. 
JasaoD,  4  E.  &  B.  500;  Dickenson  v. 
Jardme,  L.  R.  3  C.  P.  639;  Hayton  v. 
Irwin,  5  C.  P.  D.  130;  The  Alhambra, 
6  ftob.  Div.  68;  The  Nifa,  [1892]  Prob. 
411;  Satro  v.  Heilbut,  [1917]  2  K.  B. 
348;  LeopoM  Walford,  Ltd.,  v,  Les 
Affretours  lUunis,  [1918]  2  K.  B.  498; 
Moore  V.  United  States,  196  U.  S. 
157,  25a  Ct.  202,  49  L.  Ed.  428;  The 
Rebecca  R.  Douglass,  248  Fed.  366; 
Smith  p.  National  Bank,  191  Fed. 
226;  Jenkins  S.  S.  Ck>.  v,  Preston,  186 
Fed.  609,  108  C.  C.  A.  473;  Municipal 
Investment  Co.  v.  Industrial  Trust 
Co.,  89  Fed.  254;  Shelby  Iron  Co.  v, 
Dupree,  147  Ala.  602,  41  So.  182; 
Ph^s  Bank  A  Trust  Co.  v.  Walthall, 


(Ala.  1918),  75  So.  570;  Withers  v. 
Moore,  140  Cal.  591,  74  Pto.  159; 
Wiggin  V.  Federal  Stock  &  Grain  Co., 
77  Conn.  507,  59  Atl.  607;  Vardeman 
V,  Penn  Mutual  life  Ins.  Co.,  125  Ga. 
117,  54  S.  E.  66;  Braun  v,  Hess,  187 
Bl.  283,  58  N.  E.  371,  79  Am.  St.  Rep. 
221;  Van  Camp  v.  Hartman,  126  Ind. 
177,  25  N.  E.  901;  Independent  School 
Dist.  V.  Sweamgin,  119  la.  702,  94 
N.  W.  206;  Eckhardt  v,  Taylor,  90 
Kans.  698,  135  Pac.  579;  Columbia 
Malting  Co.  v.  Glenmore  Distilleries 
Co.,  150  Ky.  229, 150  S.  W.  53;  Gooding 
V.  Northwestern  Mut.  L.  I.  Co., 
110  Me.  69,  85  Atl.  391;  Denton  v. 
Gill,  102  Md.  386,  62  Atl.  627;  Auto, 
etc.,  Co.  V.  Merchants'  Nat.  Bank,  116 
Md.  179,  81  Atl.  294;  Parks  v.  Griffith 
&  Boyd  Co.,  123  Md.  232,  91  Atl.  581; 
Agri  Mfg.  Co.  V,  Atlantic  Fertiliser 
Co.,  129  Md.  42,  98  Atl.  365;  Borus- 
zweski  V.  Middlesex  Mut.  Assur.  Co., 
186  Mass.  589,  72  N.  E.  250;  Johnson 
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an  implication  from  the  writing,  that  fact  may  show  that  the 
parties  did  not  contract  with  reference  to  the  usage.  As  a 
general  rule  in  such  cases,  however,  the  usage  will  substitute 
a  different  implication  for  the  implication  which  otherwise 
would  be  drawn;  but  no  rule  can  be  stated  which  will  avoid  the 
necessity  of  considering  the  particular  contract  in  question  in 
the  light  of  surroxmding  circumstances  including  the  usage  and 
determining  whether  an  intention  has  been  numifested  to 
exclude  the  application  of  the  usage.  It  will  be  applicable 
provided  the  parties  are  chai^eable  with  knowledge  of  it,  unless 
such  an  intention  is  manifested.^ 


§  667.  Characteristics  of  usage  essential  for  its  validity. 

It  is  said  that  a  custom  in  order  that  it  may  be  considered 
as  entering  into  a  contract  and  forming  part  of  it,  must  be 
^'reasonably  uniform  and  well  settled,  not  in  opposition  to 
fixed  rules  of  law,  and  not  in  contradiction  of  the  terms  of  the 
contract."  ^  There  is  some  confusion  between  usage  and 
custom,  when  the  same  statement  is  made  in  regard  to  usage, 
as  it  often  is.  How  far  any  such  statement  is  warranted  must 
be  considered. 


V,  Norcross  Bros.  Ck>.,  200  Mass.  445, 
95  N.  £.  833;  Hayward  v.  Wemple,  152 
N.  Y.  App.  Div.  195,  136  N.  Y.  S.  625, 
affd.,  206  N.  Y.  692,  99  N.  E.  1108; 
Goulds  Mfg.  Co.  V.  Munckenbeck,  20 
N.  Y.  App.  Div.  612,  47  N.  Y.  S.  325; 
Richard  v,  Haebler,  36  N.  Y.  App.  Div. 
94, 55  N.  Y.  S.  583;  Manenid  v,  Eugene, 
62  Qreg.  196,  124  Pac.  662;  Syer  9. 
Lester,  116  Va.  541,  82  S.  E.  122;  Mo- 
watt  V.  Wilkinson,  110  Wis.  176,  85 
N.  W.  661;  Dunning  v.  Lederer,  164 
Wis.  399,  160  N.  W.  159. 

"  See  cases  supra,  §§  653,  654. 

«•  Hopper  ».  Sage,  112  N.  Y.  530, 
535,  20  N.  E.  350,  8  Am.  St.  Rep.  771; 
P.  J.  Kennedy  &  Sons  v,  Perkins  & 
Squier  CJo.,  154  N.  Y.  S.  101.  To  sim- 
ilar effect  see — Continental  Coal  Co. 
V,  BirdsaU,  108  Fed.  882,  47  C.  C.  A. 
124;  Loval  v.  Wolf,  179  Ala.  505,  60 


So.  298;  Wheelright  v.  Dyal,  99  Ga. 
247,  25  S.  E.  170;  Cleveland,  etc.,  R. 
Co.  v.  Jenkins,  174  lU.  398,  51  N.  E. 
811,  62  L.  R.  A.  922,  «6  Am.  St.  Rep. 
296;  Wallace  v.  Morgan,  23  Ind.  390; 
Shaw  V.  Ingram-Day  Lumber  Co.,  152 
Ky.  329,  153  S.  W.  431,  L.  R.  A.  1916 
D.  145;  Rochester,  etc.,  Ins.  Co.  v. 
Peaselee-Gaulbert  Co.,  27  Ey.  L.  Rep. 
1155,  87  S.  W.  1115;  Hartley  v.  Rich- 
ardson, 91  Me.  424,  40  Atl.  336; 
Shute  V.  Bills,  191  Mass.  433,  78  N.  E. 
96,  7  L.  R.  A.  (N.  S.)  965, 114  Am.  St. 
Rep.  631;  Pennell  v.  Delta  Traosp. 
Co.,  94  Mich.  247,  53  N.  W.  1049; 
White  V.  Tripp,  125  N.  C.  523,  34 
S.  E.  686;  Robeson  v.  Pels,  202  Pa. 
399,  51  Atl.  1028;  Oriental  Lumber 
Co.  V.  Blades  Lumber  Co.,  103  Va. 
730,  50  S.  E.  270;  Sterling  Organ  Co. 
V.  House,  25  W.  Va.  64. 
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§  6S8.  Reasonableness  of  usage. 

One  quality  which  it  is  universally  stated  that  usage  must 
possess  in  order  to  be  effectual  is  reasonableness.  This  rule 
was  ori^nally  laid  down  in  regard  to  custom — ^that  is  customary 
laW;  which  is  applicable  to  a  neighborhood  irrespective  of  its 
being  adopted  as  part  of  a  contract.^  It  is  obvious  that  such 
a  requirement  is  there  appropriate.  The  common  law  cannot 
adopt  as  one  of  its  rules  a  custom  which  is  not  reasonable  in 
its  nature.  With  regard  to  usage,  however,  the  question  is 
different.  Parties  may  make  an  unreasonable  contract  if  it 
is  not  so  unreasonable  as  to  be  ill^al  or  in  violation  of  public 
policy.  If  they  may  make  an  unreasonable  contract  in  express 
terms,  there  seems  no  reason  why  they  should  not  make  one 
equally  unreasonable  by  implication  of  fact.  It  is  true  that 
the  more  unreasonable  the  terms  of  the  alleged  implication 
are,  the  clearer  proof  will  the  court  require  that  parties  assented 
to  the  unreasonable  terms,  and  the  less  ready  will  the  court 
be  to  assume  knowledge  or  a  duty  to  know,  in  the  absence  of 
clear  evidence  of  actual  knowledge  and  adoption  of  the  usage. 
''There  can  be  very  few  cases,  where  a  custom  has  been  suffi- 
ciently proved,  in  which  a  court  could  hold  that  it  was  un- 
reasonable, for  that  it  must  be  convenient  is  shewn  by  the  fact 
that  it  has  been  established  and  followed. "  ^^ 

§  669.  Reasonableness  of  usage — continued. 

Though,  as  just  shown,  there  seems  force  in  the  argument 
that  where  a  usage  is  adopted  as  part  of  a  contract  by  apparent 
assent  thereto,  the  law  should  impose  no  more  stringent 
requirement  of  reasonableness  than  it  does  where  express  terms 
of  a  contract  are  in  question,  there  seems  no  doubt  that  a  more 
rigorous  test  is  in  fact  imposed.  The  reason  is  probably  be- 
cause the  assent  to  a  usage  which  is  given  by  parties  to  a  con- 
tract is  generally  constructive.  An  outward  manifestation  of 
assent  to  the  express  terms  of  a  contract  almost  invariably 
oonnbtes  mental  assent.  Contracting  under  circimxstances 
which  make  a  usage  applicable  less  certainly  connotes  an 
actual  purpose  to  adopt  the  usage  as  a  term  of  the  contract. 

*•  1  BL  CkHnm.  77,  Teferzing  to  Go.         '^  Moult  v,  Halliday,  [1898]  1  Q.  B. 
litt.  1 212;  1  loat.  62.  125, 130. 
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The  test  of  reasonableness  is  necessarily  somewhat  indefinite. 
Even  an  express  contract  must  not  be  opposed  to  public  policy, 
and  a  fortiori,  a  usage  must  not  be.  'VtHliere  a  usage  is  actually 
known  to  the  contracting  parties,  and  the  court  can  feel  con- 
fident that  they  intended  to  adopt  it,  it  is  probable  that  the 
requirement  of  reasonableness  means  little  more  than  that 
the  usi^  must  not  be  so  opposed  to  public  policy  that  if  the 
parties  had  expressly  stated  it  as  part  of  their  contract,  the 
law  would  not  have  enforced  it.  Reasonableness,  therefore, 
may  in  some  degree  depend  upon  the  actual  knowledge  of  the 
parties.  A  usage  that  an  outgoing  tenant  imder  a  lease  shall 
be  paid  for  straw  left  on  the  farm,  has  been  upheld,^^  but  a 
usage  which  makes  the  incoming  tenant  liable  to  the  outgoing 
tenant,  while  the  landlord  is  xmder  no  liability  to  him,  has  been 
denied  enforcement  because  it  is  unreasonable.^'  A  usage  that 
a  broker  employed  to  buy  50  tons  of  tallow,  might  buy  on  be- 
half of  this  and  other  customers  a  larger  amount,  and  subse- 
quently appropriate  50  tons  to  the  customer,  was  also  held 
bad;'^  as  were  a  usage  permitting  a  buyer  to  reject  at  his 
option  a  portion  of  a  shipment  of  goods  ordered  by  him;^^  a 
usage  of  brokers  to  ohaige  commissions  to  both  parties;  ^  and 
one  requiring  a  consignor  to  allow  whatever  shortage  in  a 
shipment  was  stated  to  exist  by  the  consignee.^^ 

It  is  impossible  to  lay  down  a  general  rule  covering  all  cases. 
The  decisions  of  particular  courts  as  to  what  customs  are  xm- 
reasonable  will  necessarily  depend  upon  all  the  circmnstances 
of  the  situation  including  perhaps  tixe  views  of  the  court  on 
economic  questions." 

•*  Munoey  v.  Dennis,  1  H.  &  N.  216.  «  See  Phillips  v.  Briand,  1  H.  &  N. 

•*  Bradbum  v.  Foley,  3  C.  P.  D.  129.  21;  Stewart  v.  West  India  Co.,  L.  R.  8 

^«  Robinson  v.  MoUett,  L.  R.  7  H.  L.  Q.  B.  88,  362;  Barrow  v.  Dyster,  13 

802.     C/.  Scott  V,  Godfrey,  [1901]  2  Q.  B.  D.  635;  Maooun  v.  Erskine, 

K.  B.  726,  where  a  somewhat  similar  [1901]  2  K.  B.  493;  Liverpool  &  G.  W. 

usage  of  stock  brokers  was  upheld.  Steam  Go.  v.  Suitter,   17  Fed.  695; 

'*  Kalamaaoo  Gorset  Go.  v.  Simon,  Young  t;.  One  Hundred  and   Forty 

129  Fed.  144,  1005,  64  G.  G.  A.  166;  Thousand  Hard  Brick,  78  Fed.  149; 

Syer  t;.  Lester,  116  Va.  541,  82  S.  E.  Municipal  Inv.  Go.  v.  Industrial  TVuBt 

122.  Go.,  89  Fed.  254;  Ghilberg  v.  Lyng,  128 

**  Famsworth  v,  Hemmer,  1  Allen,  Fed.  899,  63  G.  G.  A.  451;  Anderson  &. 

494,  79  Am.  Dec.  756.  Whittaker,  97  Ala.  690,  11  So.  919; 

^  Byrd  v,  Beall,  150  Ala.  122,  43  So.  Bauer  v.  Samson  Lodge,  102  Lid.  262, 

749.  1  N.  E.  571;  Becker  v.  Hall,  116  la. 
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§ft60.  Generality  of  usage. 

It  is  sometimes  asserted  that  usage  must  be  general  in  order 
to  be  effectual;  but  even  custom,  as  distinguished  from  usagp, 
m^t  be  local,  and  still  binding;  ^  and  it  seems  clear  that  usage 
likewise  may  be.  The  real  question  where  usage  is  concerned 
is  whether  tiie  parties  contracted  with  reference  thereto.  This 
will  depend  not  merely  on  actually  expressed  assent  to  the 
adoption  of  the  usage  but  on  the  justifiable  belief  of  each  party 
that  the  other  was  adopting  it.  A  habit  of  business  confined 
to  the  two  parties  to  a  contract  may  by  implication  be  adopted 
as  an  une}q>re6sed  part  of  it.  The  habit  indeed  of  one  party, 
known  and  apparently  acquiesced  in  by  the  other,  may  prove 
the  adoption  of  an  implied  term  of  the  contract  between  them.^ 

Consequentiy  the  generality  of  habit  or  usage  is  important 
only  with  reference  to  the  inference  properly  to  be  drawn  of 
the  parties'  knowledge  or  ignorance  of  its  existence.  The  more 
general  and  notorious  a  usage  is,  the  more  clearly  will  either 
party  to  a  contract  be  justified  in  assuming  that  the  other  is 
contracting  with  reference  to  the  usage* 

§  661.  What  is  necessary  to  make  a  party  to  a  contract 
chargeable  with  usage. 

A  party  cannot  be  boxmd  by  usage  unless  he  either  knew  or 
ought  to  have  known  of  its  existence  and  nature.  Accordingly 
one  who  seeks  either  to  define  language  or  to  annex  a  term  to 
a  contract  by  means  of  usage  must  either  show  that  the  other 


589,  88  N.  W.  324,  66  L.  R.  A.  573; 
Castleman  v.  Southern  Mut.  Life  Ins. 
Co.,  14  Bush,  197;  McDonnell  v.  Ford, 
87  Mich.  108^  49  N.  W.  546 ;  The  Key- 
stone V.  Moiesy  28  Mo.  243,  76  Am. 
Dec.  123;  Schipper  v.  Milton,  51  N.  Y. 
App.  Div.  622,  64  N.  Y.  S.  936;  Pen- 
land  9.  Ingle,  138  N.  C.  466,  60  S.  £. 
850;  Dempsey  v,  Dobeon,  184  Pa.  688, 
39  AtL  493,  40  L.  R.  A.  660,  63  Am. 
St.  Rep.  809;  Nelson  v.  Southern  Pac. 
Co.,  15  Utah,  326,  49  Fto.  644;  Saund- 
ers 9.  Southon  Pac.  Co.,  16  Utah,  334, 
49  P^  646;  Russell's  Ez'r  v.  Ferguson, 
77Vt.433,60Atl.802. 
*  1  Bl.  Comm.  76. 


^In  Birely  &  Sons  v.  Dodson,  107 
Md.  229,  236,  68  Atl.  488,  the  court 
said:  ''Where  such  usage  is  receivable 
at  all,  it  may  be  either  of  a  general 
usage  in  that  trade  or  business  or  in 
the  uniform  course  of  dealing  of  the 
party  against  whom  the  usage  is 
invoked  in  his  transactions  with  the 
other  party;  the  acts  and  admissions  of 
the  parties  in  the  one  case,  and  the 
general  custom  of  the  business  in  the 
other  being  held  to  enter  into  the 
particular  contract.  Citizens  Fire 
Ins.  Co.  V.  DoU,  36  Md.  89,  107; 
Mitchell  V.  Wedderbum,  68  Md.  139, 
146." 


1276 


WILLISTON  ON  CONTRACTS 


§661 


party  was  actually  aware  of  the  usagei'  or  must  show  that 
there  was  a  well-defined  usage  geaerally  adopted  by  those 
engi^ed  in  the  business  to  which  the  contract  relates,  at  the 
place  where  the  contract  was  made  or  was  to  be  performed. 
It  must,  if  not  known,  be  so  notorious  that  a  person  of  ordinary 
prudence  in  the  exercise  of  reasonable  care  would  be  aware  of 
it.'  If  so  notorious  actual  knowledge  of  it  is  immaterial,  for 
''A  person  enterii^  into  a  contract  in  the  ordinary  course  of 
business  is  presumed  to  have  done  so  in  reference  to  any  exist- 
ing general  usage  or  custom  relating  to  such  business.^  And 
this  is  so  whether  he  knew  of  the  custom  or  not.''  ^ 


s  Gabay  v.  Lloyd,  3  B.  &  G.  703; 
Barilett  v.  Penlaod,  10  B.  &  G.  700; 
Sweeting  v.  Pearce,  7  G.  B.  (N.  S.)  440, 
482,  0  id.  534;  Robinson  v.  MoUett, 
L.  R.  7  H.  L.  802,  836,  838;  Ghica^o, 
etc.,  Ry.  Go.  v.  Lindeman,  143  Fed. 
046,  75  G.  G.  A.  18;  Rastetter  v.  R^- 
nolds,  160  Ind.  133,  66  N.  £.  612; 
Universal  Oil.  Sc  Fertiliser  Go.  v. 
Bumey,  174  N.  G.  382,  03  S.  £.  012. 

*  Sutton  V.  Tatham,  10  A.  &  £.  27; 
Bayliffe  v.  Butterworth,  1  Exch.  425; 
Kirchner  v,  Venus,  12  Moo.  P.  G.  361; 
Forget  9.  Baxter,  [1000]  A.  G.  467,  470; 
Gontinental  Goal  Go.  v,  Birdsall,  108 
Fed.  882, 48  G.  G.  A.  124;  Ghicago,  etc., 
Ry.  Go.  V.  lindeman,  143  Fed.  046, 
75  G.  G.  A.  18;  Smith  v.  National  Bank, 
101  Fed.  226;  Eames  v.  H.  B.  Glaflin 
Go.,  230  Fed.  631,  152  G.  G.  A.  465; 
Mullins  Lumber  Go.  v.  Williamson  & 
Brown  Land  &c.  Go.,  246  Fed.  232, 
158  G.  G.  A.  302;  Gentral  Gommerdal 
Go.  V.  Jones-Dusenbury  Go.,  251  Fed. 
13,  163  G.  G.  A.  263;  Exchange  Nat. 
Bank  v.  Little,  111  Ark.  263, 164  S.  W. 
731^  Beach  ^9.  Travelers'  Ins.  Go.,  73 
Gonn.  118,  46  Atl.  867;  Mobile  Fruit 
Go.  V,  Judy,  01  HI.  App.  82;  Newcomb 
Rubber  Works  t;.  Home  Rattan  Go., 
100  111.  App.  421;  Gurrie  v.  Syndicate, 
104  111.  App.  165;  American  Ins.  Go.  v, 
France,  111  HI.  App.  310;  Strange  v. 
Garrington,  116  HI.  App.  410;  Wallace 
V.  Morgan,  23  Ind.  300;  Rafert  v, 
Scroggins,   40   Ind.    105;   Hartley  v. 


Richardson,  01  Me.  424,  40  Atl.  336; 
Baltimore  Baseball  Glub  v.  Pickett,  78 
Md.  375, 386,  28  Atl.  270, 280, 22  L.  R. 
A.  600,  44  Am.  St.  304;  Hinunel  v. 
Levinstein,  132  Md.  317,  103  Atl.  848; 
Barrie  v.  Quinby,  206  Mass.  250,  02 
N.  £.  451;  Puffer  Mfg.  Go.  v.  Yeager, 
230  Mass.  557,  120  N.  £.  07;  Ledyaid 
9.  Hibbard,  48  Mich.  421, 12  N.  W.  637, 
42  Am.  Rep.  474;  Black  v,  Ashley,  80 
Mich.  00,  44  N.  W.  1120;  Schurr  v. 
Savigny,  85  Mich.  144,  48  N.  W.  547; 
Bowser  9.  Fountain,  128  Minn.  108, 
150  N.  W.  705,  L.  R.  A.  1016  B.  1036; 
^yer  v.  Lester,  116  Va.  541,  82  S.  E. 
122. 

*  Steidtmann  v.  Joseph  Lay  Go.,  234 
ni.  84,  84  N.  E.  640,  dting-OoUins 
Ice  Gream  Go.  v.  Stephens,  180  111.  200, 
50  N.  £.  524;  Ghisholm  v.  Beaman  Ma- 
chine Go.,  160  111.  101,  43  N.  £.  706; 
Leavitt  v.  Kennioott,  157  HI.  235,  41 
N.  E.  735. 

*  Ibid.,  citing— Samuels  v,  Oliver,  130 
HI.  73,  22  N.  E.  400;  Taylor  v.  Bailey, 
160  HI.  181,  48  N.  £.  200;  Lyon  v. 
Gulbertson,  83  HI.  33, 25  Am.  Rep.  349; 
Doane  v.  Dunham,  70  111.  131;  Bailey  v. 
Bensley,  87  HI.  556.  See  also  Field  v. 
Lelean,  6  H.  &  N.  617;  Gobnan  v. 
Glements,  23  Gal.  245;  Lowe  v.  Leh- 
man, 15  Ohio  St.  170;  Gormier  v.  H.  H. 
Martin  Lumber  Go.,  08  Wash.  463, 
167  Pac.  1105;  Hewitt  v.  John  Week 
Lumber  Go.,  77  Wis.  548, 46  N.  W.  822, 
and  cases  in  preceding  notes. 
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It  is  generaUy  said  that  the  usage  must  have  existed  for 
a  considerable  length  of  time.  This  supposed  requirement 
relates  rather  to  custom,  and  what  is  necessary  to  give  custom 
the  force  of  law,^  than  to  usage  which  derives  its  efficacy,  from 
the  assent  of  the  parties  to  the  contract.  The  essential  matter 
there  is  that  the  usage  shall  have  been  at  the  time  of  the  con- 
tract so  notorious  as  to  justify  belief  that  the  parties  con- 
tracted with  reference  to  it.  And  if  it  can  be  proved  that  the 
parties  in  fact  knew  of  the  usage  it  is  immaterial  for  how  brief 
a  time  it  existed.^  The  degree  of  proof  that  is  necessary  to 
satisfy  a  court  that  a  particular  usage  existed,  ^d  that  the  con- 
tract must  be  interpreted  with  reference  to  it,  may  indeed  vary 
according  to  the  generality  of  the  usi^e  and  the  length  of  time 
which  it  has  been  in  exist^ice.  ''When  once  it  is  admitted  that 
there  is  a  custom,  it  becomes  clear  that  the  custom  must  have 
grown  up,  and  it  follows  that  the  custom  may  change,  and  a 
new  custom  may  become  notorious,  so  as  to  be  incorporated 
into  every  contract,  unless  it  is  expressly  excluded.  Then 
there  comes  a  further  st^e,  where  the  custom  need  no  longer 
be  proved,  but  the  Courts  will  take  judicial  notice  of  it."  * 
Where  usage  is  general  it  is  ordinarily  a  fair  assumption  that 
parties  who  contract  under  circimxstances  to  which  the  usage 
is  applicable  either  have  or  ought  to  have  knowledge  of  it;  but 
where  a  usage  is  local,  no  such  implication  necessarily  arises. 
It  must  appear  either  that  the  usage  was  actually  known  or 
be  inferable  as  a  fact  from  residence  or  business  transactions 
in  the  locality  where  it  prevails  that  the  party  to  the  contract 
setting  up  the  usage  was  justified  in  assuming  knowledge  of  it 
by  the  other  party .^  So  even  though  a  usage  is  general  in  a 
particular  business,  one  who  is  not  in  that  business  will  not 


*  1  BL  CkHnm.  76. 

^  Rastetter  9.  Reynolds,  100  Ind.  133, 
66  N.  E.  612. 

•  Moult  V.  HaOiday,  [1808]  1  Q.  B. 
125^190. 

•Gould  V.  Gates  Chair  Co.,  147  Ala. 
6^  41  So.  675;  McCall  v,  Herrin,  118 
Ga.  522,  45  S.  £.  442;  Baoon  Fruit 
Go.  V.  BleesiDg,  122  Ga.  369,  50  S.  E. 
130;  Rake  v.  Townsend  (la.),  102 
N.  W.  409;  Eenyon  v.  Gharlevoiz  Im- 


provement Co.,  135  Mich.  103,  97  N. 
W.  407;  Baxter  v.  Sherman,  73  Minn. 
434,  76  N.  W.  211,  72  Am.  St.  Rep. 
631;  Leach  v,  Hughes,  74  N.  Y.  Misc. 
69, 131  N.  Y.  S.  570;  Gihner  ».  Young, 
122  N.  G.  806,  29  S.  E.  830;  Bobbins 
V.  Maher,  14  N.  Dak.  228,  103  N.  W. 
755.  Cf.  Pennsylvania  R.  Go.  v.  Naive, 
112  Tenn.  239, 79  S.  W.  124, 64  L.  R.  A. 
443. 
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be  bound  by  it^  in  the  absence  of  knowledge  or  neglect  of  a  duty , 
to  inform  himself.^®  It  is,  however,  also  said  that  ''A  party 
dealing  in  a  particular  market  is  presumed  to  know  all  customs 
of  that  market  bearing  upon  the  transaction  in  question."  " 
Here  as  always  the  guide  must  be,  not  what  one  party  actually 
knew  or  intended,  but  what  he  ought  to  have  supposed  the 
other  party  would  understand  him  to  intend.  A  Texan  who 
comes  into  the  Chicago  grain  market  and  transacts  business 
there,  is  surely  bound  by  the  usages  of  the  market  if  dealing 
with  one  who  has  no  reason  to  know  of  his  co-contractor's 
ignorance." 


§  662.  The  province  of  the  court  and  of  the  jury. 

Whether  a  usage  exists  is  a  question  of  fact,"  though  the 
evidence  of  it  may  be  insufficient  to  warrant  submission  to  the 
jury.^^  Whether  the  facts  are  such  that  the  parties  must  be 
assumed  to  have  adopted  the  usage  because  of  actual  knowl- 
edge or  duty  to  know,  is  also  a  question  of  fact."  On  the 
other  hand,  the  validity  of  the  usage  and  its  effect,  if  any,  upon 
the  contract  of  the  parties  is  a  question  of  law." 


"Great.  Western  Elevator  Co.  t;. 
White,  118  Fed.  406,  56  C.  C.  A.  338; 
Layer  v.  Hotaling,  115  Cal.  613, 47  Pac. 
603;  Cituens'  State  Bank  v,  Chambens, 
129  la.  414,  105  N.  W.  692;  Bixby  v. 
Bruce,  69  Neb.  78,  95  N.  W.  34. 

1^  Smith  V,  Bloom,  159  la.  592,  141 
N.  W.  32,  35,  citing:  Cothran  v.  Ellis, 
107  lU.  413;  BaUey  v.  Bensley,  87  lU. 
556;  Long  v,  Annsby  Co.,  43  Mo.  App. 
253.  See  also  Hatch  v,  Douglas,  48 
Conn.  116,  40  Am.  Rep.  154;  Soper  v, 
Tyler,  77  Conn.  104,  106,  58  Atl.  699. 

"  See  supra,  §§  94,  95. 

»  M'Lanahan  v.  Universal  Ins.  Co., 
1  Pet.  170,  7  L.  Ed.  98;  Sullivan  v. 
Jemigan,  21  Fla.  264;  Chicago,  etc., 
Co.  V.  Tilton,  87  HI.  547;  Currie  v. 
Syndicate,  104  Ul.  App.  165;  Hichhom 


V.  Bradley,  117  la.  130,  90  N.  W.  592; 
Fish  V.  Crawford  Mfg.  Co.,  120  Mich. 
600,  79  N.  W.  793;  Powell  v.  Luders, 
84  Minn.  372,  87  N.  W.  940;  Traders 
Ins.  Co.  V.  Dobbins,  114  Tenn.  227, 
86  S.  W.  383;  Oriental  Lumber  Co.  v. 
Blades  Lumber  Co.,  103  Va.  730,  50  S. 
£.  270;  Denny  v.  Williams,  5  Allen,  1. 

^*  Chicago,  etc.,  R.  Co.  v.  Llnde- 
man,  143  Fed.  946,  75  C.  C.  A.  18. 

"Scott  V.  Brown,  29  N.  Y.  Misc. 
320,  60  N.  Y.  S.  511. 

>*  Lauchheimer  v,  Jacobs,  126  Ga. 
261,  55  S.  E.  55;  Hess  v.  Shurtleff,  74 
N.  H.  114,  66  Atl.  377;  Runyan  v. 
Central  Railroad,  64  N.  J.  L.  67,  44 
Atl.  966,  48  L.  R.  A.  744;  Silver  VaUey 
Min.  Co.  0.  North  Carolina  Smelting 
Co.,  122  N.  C.  642,  29  S.  E.  940. 
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§  663.  Nature  of  conditions. 

A  condition  in  a  promise  limits  the  imdertaking  of  the  prom- 
isor to  perf orm,  either  by  confining  the  mxdertaking  to  the  case 
where  the  condition  happens^  or  to  the  case  where  it  does  not 
happen.  It  is  ordinarily  said  that  a  condition  must  be  some- 
tiling  future  and  imcertain,  and  it  is  xmdoubtedly  true  that  at 
least  from  the  standpoint  of  the  parties,  both  futurity  and  un- 
certainty are  necessary  elements.  If  to  their  knowledge  the 
event  has  either  already  happened  or  cannot  possibly  happen, 
the  promise  is  either  absolute  or  nugatory  from  the  outset. 
It  may  be  said  that  this  is  true  whether  the  parties  are  aware 
of  the  facts  or  not,  and  such  a  statement  is  strictly  accurate. 
A  promise  to  pay  for  a  horse  if  he  is  sound,  could  only  be  re- 
garded by  an  omniscient  person  as  either  no  promise  or  as  an 
absolute  promise,  according  as  the  horse  was  at  the  time  of  the 
bargain  in  fact  soxmd  or  unsound.  But  the  parties  to  such  a 
transaction  xmdoubtedly  look  at  it  as  involving  a  promise 
subject  to  a  condition,  because  their  knowledge  of  the  horse's 
condition  will  not  be  complete  imtil  the  future,  and  the  common 
law  accepts  that  point  of  view. 

The   situation  suggested  of  a  promise  qualified  by  the 
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happening  of  an  event  which  is  neither  future  nor  uncertain, 
may  seem  unlikely,  but  in  fact  it  is  of  frequent  occurrence  in 
insurance  law.  If  the  matter  in  question  though  it  has  hap- 
pened is  xmknown  to  both  parties,  there  can  be  no  doubt  that 
the  matter  may  be  made  a  condition  of  a  promise  which  will 
be  treated  in  law  in  the  same  way  as  if  it  were  future  and  un- 
certain. Thus  a  ship  abeady  lost  may  be  insured.^  The 
insurer 'S  promise  though  in  reality  absolute  if  the  vessel  has 
already  been  lost,  is  treated  as  conditional;  whereas,  if  the 
vessel  has  not  be^i  lost  and  has  perhaps  already,  unknown  to 
the  parties  completed  her  voyage,  the  insurer  is  in  reality 
promising  nothing,  but  as  the  bargain  was  made  on  the  basis 
of  the  knowledge  which  the  parties  had  at  the  time  they  made 
their  agreement,  there  is  no  faUure  of  consideration.  U  the 
insurer's  promise  were  in  law  a  nullity,  because  in  view  of  the 
condition  on  which  it  was  dependent  no  possible  liability  could 
arise  upon  it,  fraud  of  the  insured  would  be  imnecessary  to 
establish  a  defence  to  an  action  for  the  insurance  money,  or  to 
establish  a  right  to  recover  it  back  if  already  paid.  Lack  or 
failure  of  consideration  would  be  sufficient  without  fraud.  In 
truth,  however,  the  promise  is  not  l^ally  a  nullity,  and  the 
transaction  can  be  avoided  by  the  insured  only  on  the  ground 
of  mutual  mistake  or  of  fraud.  If  the  parties  contemplate  the 
possibility  of  the  situation  which  has  arisen,  their  agreement 
is  a  valid  contract.  Even  though  one  party  knows  of  the  fact 
which  is  stated  as  a  condition  of  the  promise,  the  contract  may 
still  be  valid  and  treated  by  the  law  as  a  conditional  contract. 
Where  the  insui:^  is  aware  that  he  has  abeady  violated  a 
condition  of  an  insurer's  promise,  as  where  he  makes  a  know- 
ingly false  and  material  representation,,  and  the  truth  of  the 
representation  is  a  condition  of  the  policy,  there  is  no  failure 
of  consideration,  and  the  premiuEDi  can  be  retained  though  the 
breach  of  condition  excuses  the  insurer  from  liability.^  If, 
however,  the  parties  mistakenly  assumed  the  existence  of  a 
fact  upon  which  the  promise  of  the  insurer  was  in  terms  con- 

^  Sutherland  v.  Fntt,  11  M.  &  W.  *  Paisons  v.  Lane,  97  Minn.  08,  106 

312;  Insuranoe  Ck>.  v.  Folsom,  18  Wall.  N.    W.   485;  and  see  in^ra,    H  754 

237,  21  L.  Ed.  827;  Amould,  Marine  et  seq. 
Ins.,  1 13. 
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ditioned,  or  if  though  the  msured  was  aware  of  the  facts  yet 
his  conduct  was  not  intentionally  fraudulent;  there  is  failure  of 
consideration;  the  iiremium  has  not  been  earned  and  if  paid 
may  be  recovered.'  In  exact  pleading  also  whether  the  defend- 
ant should  deny  the  existence  of  a  contract;  or  admit  the  con- 
tract and  deny  the  breach  of  it;  will  depend  on  whether  the 
law  accepts  the  point  of  view  of  the  parties  and  treats  a  matter 
unknown  to  the  parties  thoi^  it  has  aheady  happened  as 
capable  of  being  a  condition.^ 

§  664.  Porpose  of  conditions. 

It  is  more  advantageous  for  a  promisee  to  have  an  absolute 
promise  than  a  conditional  one.  The  terms  of  the  promise 
apart  from  any  conditions  qualifying  it  are  for  the  promisee's 
benefit.  The  conditions  are  inserted  for  the  promisor's  pro- 
tection. If  the  promisor  desires  to  receive  some  performance 
from  the  promisee  in  return  for  his  own,  he  may  attempt  to 
secure  his  object  either  by  requiring  a  counter  promise  of  such 
performance;  or  by  qualifying  his  own  promise  by  making  it 
conditional  on  the  desired  performance  being  previously  or 
concurrently  given  by  the  promisee.  The  fullest  protection 
for  the  promisor  will  be  obtained  if  he  unites  these  two  methods, 
requiring  a  counter  promise  and  also  making  his  own  promise 
couditional  on  the  performance  of  that  counter  promise. 

§  666.  Distinction  between  promises  and  conditions. 

The  distinction  between  a  promise  or  covenant  on  the  one 
hand;  and  a  condition  on  the  other;  both  in  their  legal  effect 
and  in  their  wording;  is  obvious  and  familiar.  Breach  of 
promise  subjects  the  promisor  to  liability  in  damages,  but  does 
not  necessarily  ^[cuse  performance  on  the  other  side.  Breach 
of  condition  prevents  the  party  failing  to  perform  from  ac- 
quiring a  right;  or  deprives  him  of  onC;  but  subjects  him  to  no 

'  Paraons  v.  Lane,  97  Minn.  98,  106  as  he  asserted.     The  oourt  called  the 

N.  W.  485;  and  see  tnfrOf  §§  764  et  9eq,  transaction  a  "conditional"  agreement 

*  In  Hamn  v.  Klaus,  79  Wis.  383,  and  discusses  the  matter  in  a  way 

48  N.  W.  479,  the  defendant  promised  equally  applicable  to  a  promise  de- 

to  bay  certain  notes  from  the  plaintiff  pendent  on  a  fortuitous  and  uncertain 

if  the  plaintiff  had  paid  $75  for  them  event.  Bee  supra,  i  119. 
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liability.  Words  appropriate  to  promise  and  to  condition  make 
this  distinction,  which  is  clear  in  the  legal  effect  produced,  also 
clear  as  a  matter  of  English  construction.  The  minds  of  parties 
who  enter  into  contracts,  however,  is  more  often  addressed  tor 
what  one  party  or  the  other  is  to  do  than  to  the  consequences 
of  the  failure  of  doing  it.  When  a  contract  reads  ''It  is  agreed, " 
or  "it  is  provided,"  or  "it  is  stipulated,"  or  "it  is  understood" 
that  A  shall  do  a  certain  act,  or  simply  that  the  act  shall  be 
done  it  is  not  perfectly  clear  whether  A  promises  to  do  the  act 
in  question,  or  whether  he  will  acquire  a  right  against  the  other 
party  only  by  doing  that  act.  Argument  is  possible  that  the 
words  mean  both  these  things.  As  matter  of  construction,  it 
seems  better  to  favor  bilateral  contracts  than  unilateral,  and 
in  bilateral  contracts  better,  where  the  meanii]^  of  the  agree- 
ment is  doubtful,  to  construe  words  as  involving  a  promise  by 
the  party  who  is  expected  to  do  the  act  in  question  than  as 
words  of  condition.  Such  a  construction  protects  both  parties 
to  the  transaction,  and  also  does  not  involve  the  consequences 
that  a  slight  failure  to  perform  wholly  destroys  all  rights  under 
the  contract.  The  law  recognizes  the  propriety  of  this  rule  of 
construction.* 

The  illustrations  given  above  are  enough  to  indicate  that  it 
is  not  always  easy  to  distinguish  whether  a  promise  or  a  con- 
dition is  intended,  and  the  desire  of  courts  to  give  substantial 
justice  in  the  particular  cases  before  them  has  sometimes 
introduced  di£5iculty  where  as  matter  of  language  none  would 
exist.  Especially  words  appropriate  for  condition  have  not 
been  given  their  natiu*al  meaning  where  the  consequence  wotdd 
lead  to  injustice,  and  a  violation  of  the  probable  intent  of  the 
parties.*  The  difference  between  conditions  and  promises  is 
so  radical  in  its  consequences  that  there  is  no  excuse  for  a 
nomenclature  which  fails  to  recognize  the  distinction.    In  the 


« Lucy  V.  Davis,  1(0  Cal.  611,  126 
Pac.  490;  San  Diego  Const.  Co.  v. 
Mannix,  175  Cal.  548,  166  Pac.  325; 
Graves  v.  Deterling,  120  N.  Y.  447, 455, 
24  N.  E.  655.  See  also  Carper  v. 
United  Pud  Gas  Co.,  78  W.  Va.  433, 
89  S.  E.  12,  L.  R.  A.  1917  A.  171. 

*  See  for  example:  Boone  v.  Eyre,  1 


H.  Bl.  273  n.;  Terry  v.  Duntie,  2  H. 
Bl.  389;  Stavers  v.  Curling,  3  Bing. 
(N.  C.)  355;  Dawson  v.  Dyer,  5  B.  & 
Ad.  584;  Newson  v.  Smythie,  3  H.  & 
N.  840;  Edge  v.  BoUeau,  16  Q.  B.  D. 
117;  Green  County  v,  Quinlan,  211 
U.  S.  582,  29  S.  Ct.  162,  53  L.  Ed.  335; 
De  Lancey  v.  Ganong,  9  N.  Y.  9. 
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English  books  there  has  spnii^  up  an  astonishing  usage  of  the 
word  ''condition ''  in  the  law  of  sales  as  meaning  a  certain  kind 
of  promise  and  this  usage  has  to  some  extent  been  followed  in 
the  United  States.   It  cannot  be  too  strongly  deprecated/ 


§  666.  What  it  is  which  conditions 

In  the  law  of  property  a  condition  relates  generally  to  the 
vesting  or  divestiAg  of  title,  but  may  relate  to  the  vesting  or 
divesting  of  other  rights  than  the  right  of  ownership.  In  the 
law  of  contracts;  conditions  may  relate  to  the  formation  of 
contracts  or  to  liability  imder  them.  It  is  a  source  of  con- 
fusion of  thought  that  the  word  condition  is  frequently  used 
without  ^:act  recognition  of  what  the  supposed  condition 
qualifies.  Generally  in  contracts  when  reference  is  made  to 
conditions;  what  is  meant  is  conditions  qualifjong  liability 
under  a  contract  or  promise,  not  conditions  qualifying  the 
existence  of  a  contract  or  promise.  In  connection  with  the 
formation  of  contracts^  the  effect  of  conditions,  imposed  by  the 
terms  of  the  offer  or  by  rules  of  law,  on  the  existence  of  con- 
tracts was  considered.  In  connection  with  fraud  and  other 
circumstances  rendering  contracts  voidable,  certain  rules  of 
law  divesting  or  destroying  existing  contracts  will  be  con- 
sidered, thoi^  by  a  term  of  a  contract  also,  its  existence  may 
be  destroyed;  but  under  the  head  of  conditional  contracts  it 
is  generally  understood  that  the  conditions  referred  to.  qualify 
not  the  existence  of  the  contract,  but  the  liability  under  it.  A 
condition  may  qualify  the  liability  of  one  party  to  the  contract^ 
or  of  both  parties.  The  fact  that  no  liability  on  either  side 
can  arise  until  the  happening  of  a  condition  jdoes  not,  however, 
make  the  validity  of  the  contract  depend  upon  its  happening. 
Whether  there  is  a  contract  depends  upon  the  right  of  the 


'In  Coalmen  Sale  of  Goods  Act 
(5th  Ed.)  174^  the  author  says:  ''In 
«HiY€yanciii&  a  distinction  was  drawn 
between  conditions  and  covenants, 
which  in  contracts  has  now  become  ob- 
fiterated.''  Such  a  statement  goes  far 
beyond  the  facts.  See,  e.  g.,  Sanitary 
District  0.  Chicago  &c.  Trust  Co.,  278 
m  £29, 116  N.  £.  161,  for  the  usage  in 


construing  a  deed.  Except  so  far  as  this 
nomenclature  in  the  law  of  sales  con- 
fuses the  distinction  it  is  generally 
recognised.  But  if  it  is  evident  in  an 
instrument  that  parties  used  ''condi- 
tion" in  the  sense  of  promise,  their 
intention  will  be  effectuated.  Green 
County  V.  Quinlan,  211  U.  S.  582,  29 
S.  Ct.  162,  53  L.  Ed.  335. 
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parties  to  revoke  their  promises.  A  contract  to  sell  goods  to 
arrive'^  •  will  impose  no  liability  on  either  party  unless  the  goods 
arrive/'  ^  but  each  is  irrevocably  bound  by  a  contract  from 
the  outset. 

§  666a.  Precedent  and  concurrent  conditions. 

A  precedent  condition  in  a  contract  is  the  typical  kind.  It 
must  be  performed  or  happen  before  liability  arises  on  the 
promise  which  the  condition  qualifies.  One  may  also  speak 
of  a  condition  precedent  to  the  existence  of  a  contract.  Accept- 
ance is  such  a  condition,  but  when  the  question  under  con- 
sideration is  the  construction  of  a  contract  or  the  duties  arising 
under  it,  the  term  means  a  prerequisite  to  liability.*  Liability 
may  arise  immediately  on  the  happening  of  a  condition  pre- 
cedent, as  in  case  of  a  contract  to  pay  if  certain  work  is  done; 
or  it  may  not  arise  until  a  later  day — ^as  a  promise  to  pay  on 
July  1st,  if  something  has  been  done  or  has  happ^ied  in  the 
previous  January.  If  nomenclature  were  perfectly  consistent, 
a  concurrent  condition  would  be  a  condition  which  must 
happen  concurrently  with  liability,  but  that  is  not  the  meaning 
of  the  term.  A  condition  which  must  so  happen  is  included 
under  the  name  condition  precedent.  A  covenant  to  pay  A  if 
he  jumps  six  feet,  will  give  rise  to  liability  concurrently  with 
the  successful  completion  of  his  jump.  That  there  is  genuine 
concurrency  in  such  a  case  may  be  seen  from  supposing  such 
a  promise  made  as  an  offer.  Only  on  the  supposition  that  the 
jump  and  the  promise  were  exchanged  at  the  instant  of  the 
jump  would  the  requirements  of  consideration  be  satisfied,  and 
the  promise  by  its  terms  is  performable  immediately.  There 
must  be  the  same  concurrency  where  the  promise  is  made  by 
covenant  and  where  consequently,  the  existence  of  the  con- 
tract does  not  depend  on  the  performance  of  the  condition. 
But  as  in  logic  the  jump  seems  prior  to  the  liability,  the  con- 
dition is  called  a  condition  precedent.  The  concurrency 
indicated  by  the  phrase  concurrent  condition  or  conditions, 
is  concmrency  in  time  of  the  performance  of  two  mutual 
promisors)  or  of  a  promisor  and  promisee;  not  a  concurrency 
of  the  performance  of  one  with  tiie  liability  of  the  other.     If 

>  Williston,  Sales,  §  188. '  'See  infra,  { 667. 
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two  perdoDs  are*  bound  to  give  concurrently,  one  a  book  and  the 
other  the  price,  neither  party  will  be  liable  until  performance 
has  either  been  made  or  tendered  by  the  other.  But  though 
Uie  tender  may  be  absolute,  it  need  be  only  conditional,  that 
is,  subject  to  receiving  concurrent  performance  from  the  other 
side.  The  obligation  of  each  party,  therefore,  is  subject  to  the 
condition  precedent  to  liability  thereon  of  either  performance, 
or  absolute  or  conditional  tender,  by  the  other  side.  Gon- 
cuirent  conditions,  then,  do  not  differ  from  conditions  pre- 
cedent in  the  relation  of  time  which  the  happening  of  the  con- 
dition bears  to  liability  on  the  contract.  They  are,  indeed, 
mutual  conditions  precedent.^®  In  the  early  law  where  acts 
wa^  expressly  made  mutual  conditions  precedent,  either  per- 
formance or  an  unconditional  tender  was  necessary. ^^  But 
this  is  not  now  true,  and  it  is  the  pecuUarity  of  concurrent 
conditions  that  only  a  conditional  tender  by  one  party  is  a 
condition  precedent  to  the  liability  of  the  other." 

§  667.  Conditions  subsequent. 

The  use  of  the  words  ''condition  subsequent"  in  contracts 
was  borrowed  from  supposedly  similar  use  in  the  law  of  prop- 
erty. ''A  condition,  as  affecting  real  estate,  if  precedent,  must 
be  performed  before  any  estate  vests;  if  subsequent,  it  divests 
an  estate  vested.  If  the  condition  precedent  is  void  or  impos- 
sible to  be  performed,  nothing  vests.  If  the  condition  subse- 
quent is  void  or  impossible,  the  estate,  having  vested,  remains 
undisturbed. "  "  But  a  distinction  should  be  observed.  The 
term  condition  subsequent  in  contracts  as  used  in  contrast  to 
condition  precedent  must  m)ean  subsequent  to  liability, — ^that 


»  Harrimazi,  Cont,  {  803.  "If either 
reodar  or  vendee  wish  to  compel  the 
other  to  fulfil  his  contract,  he  must 
make  his  part  of  the  agreement  prec- 
edent."   McGehee  9.  Hill,  4  Port.  170. 

"Callond  v.  Briggs,  1  Salk.  112. 
The  fint  recognition  of  ooncurren<^ 
in  the  modem  sense  is  in  the  elaborate 
dflQsiaQ  of  Tumor  o.  Goodwin,  Fortes- 
cue,  146,  decided  about  ten  years  later, 
whidi  was  soon  followed  by  Merrit  o. 
Bane,  1  Strange,  458. 


u  See  infra,  §§  832,  833. 

^*  Mutual  Benefit  Life  Ins.  Go.  v, 
HiUyard,  37  N.  J.  L.  444,  470.  A 
"resolutory  condition''  as  applied  to 
obligations  in  the  civil  law  seems 
similar.  "It  does  not  suspend  the 
execution  of  the  obligation;  it  only 
binds  the  creditor  to  return  what  he 
has  received  if  the  event  happens,  for 
which  the  condition  provides."  French 
Gode  Givil,  Art.  1183.  See  also  Ger- 
man Burg.  Gesetzbuch,  §§  158  el  seq. 
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is,  a  condition  which  divests  a  liability  on  a  contract  after  it 
has  once  accrued.  ^^  Such  conditions  are  very  rare.  Th^  do, 
however,  exist.  Where  goods  are  sold  with  a  right  to  return 
them  a  liability  for  the  price  arises  when  the  goods  are  sold 
(unless  a  period  of  credit  was  agreed  upon),  but  this  liability 
may  be  divested  by  the  return  of  the  goods.  The  Statute  of 
Limitations  is  in  effect  a  condition  subsequent  since  it  cuts  off 
a  previously  existing  liability;  but  this  condition  is  imposed 
by  law  not  by  the  will  of  the  parties.  In  insurance  i)olicie6, 
however,  a  provision  is  common  that  suit  must  be  brought 
within  a  stated  period.  The  expiration  of  this  time  divests  a 
liability  previously  existing.  ^^  But  it  should  be  observed  that 
though  for  the  reason  stated  this  may  truly  be  classed  as  a 
condition  subsequent,  the  fact  that  the  time  for  bringing  suit 
has  not  elapsed  may  be  regarded  nevertheless  as  a  condition 
precedent  not  to  the  existence  of  a  right  of  action,  but  to  the 
maintenance  of  the  particular  action  which  the  plaintiff  brings; 
and  it  seems  that  even  the  few  true  cases  of  conditions  subse- 
quent to  liability  in  contracts,  operate  in  substance  as  con- 
ditions precedent  to  the  plaintiff's  right  to  maintain  the  par- 
ticular action  which  he  has  brought — and  this  is  the  only 
material  thing  in  any  case.  What  are  generally  called  con- 
ditions subsequent  in  contracts  are  so  caUed  with  little  pro- 
priety. They  are  in  substance  conditions  precedent  to  the 
vesting  of  liability  and  are  subsequent  only  in  form.  A  bond 
is  a  typical  instance.  The  obligor  in  terms  promises  absolutely 
to  pay  the  penal  sum  of  the  bond,  but  is  to  be  excused  from 
liability  on  the  happening  of  a  condition.  In  legal  effect, 
however,  the  condition  is  precedent.  No  action  will  lie  until 
default  in  the  performance  of  the  condition.  The  form  which 
is  given  to  the  contract,  though  immaterial  as  matter  of  sub- 
stantive law,  is  important  in  matters  of  procedure.  The 
plaintiff  originally  merely  had  to  establish  the  bond,  and  the 
burden  of  pleading  and  proving  defeasance  of  the  liability  by 

^*  Conditiozis    subsequent    to    the         "  See  Semmes  v,  Hartford  Ins.  Co., 

existence  of  a  contract  rather  than  to  13  Wall.  158,  20  L.  Ed.  490;  Eamshaw 

the  liability  upon  it  are  not  uncom-  v.  Sun  Mutual  Aid  Soc.,  68  Md.  465, 

mon,  e.  g.^  where  a  right  is  given  to  12  Atl.  884;  Board  of  Education  v. 

rescind  a  contract  after  its  formation,  Richmond  Const.  Co.,  (N.  J.  L.  1910), 

on  the  happening  of  a  certain  event.  105  Atl.  220. 
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performance  of  the  condition  was  thrown  on  the  defendant. 
But  the  limitation  of  the  plaintiff's  right  to  recover  the  full 
penalty  of  a  penal  bond,  and  the  statutes  requiring  assignment 
of  breaches  by  him  ^*  resulted  in  throwing  the  burden  on  the 
plaintiff,  ^^  since  the  legal  effect  of  the  instrument  became  not 
an  obligatian  to  pay'  the  penal  sum  subject  to  a  condition 
eith^  precedent  or  (^sequent,  but  an  obligation  to  perform 
what  is  still  called  the  condition  of  the  bond  but  is  treated  as  a 
covenant.  -  Where,  however,  a  bond  or  similar  obligation  is 
not  penal,  so  that  unless  the  promisor  performs  the  condition, 
full  recovery  can  be  had  upon  the  obligation,  according  to  its 
tenns,  the  burden  is  still  upon  the  defendant,  ^^  whereas  in  the 
case  of  a  condition  precedent  the  plaintiff  must  set  out  the 
condition  as  well  as  the  promise,  and  must  allege  and  prove 
the  iiappening  of  the  condition  in  order  to  establish  the  de- 
fendant's breach  of  contract.  The  application  of  this  principle 
to  insurance  policies  is  frequent,  and  the  law  has  been  thus 
stated:  '^ Those  clauses  usually  contained  in  policies  of  insur- 
ance, which  provide  that  the  policy  shall  become  void,  or  its 
operation  defeated  or  suspended,  or  the  insurer  relieved  wholly 
or  partially  from  liability,  upon  the  happening  of  some  event, 
or  the  doing,  or  omission  to  do  some  act,  are  not  in  any  proper 
sense  conditions  precedent.  If  they  may  properly  be  called 
conditions,  they  are  conditions  subsequent,  and  matters  of 
defence,  which,  together,  with  their  breach,  must  be  pleaded 
by  the  insurer  to  be  available  as  a  means  of  defeating  a  recovery 
on  the  policy;  and  the  burden  of  establishing  the  defence,  if 
controverted,  is,  of  course,  ui)on  the  party  pleading  it."  *• 


"Secif^^,  §772. 

« 1  Saund.  Pleading  (Ist  ed.)  323; 
Barrett  v.  Douglas  Park  Bg.  Assoc,  75 
III.  App.  96;  Young  v,  Stephens,  9 
Mich.  500,  505;  Holliday  v.  Cooper,  1 
Sm.  &  Marsh.  (9  Miss.)  633.  But  see 
Philbrook  v.  Burgess,  52  Me.  271; 
Exeter  Bank  v.  Rogers,  6  N.  H.  142; 
IXni^  V.  Hennessy,  15  R.  I.  272,  3 
AtL  213,  7  Ail.  1,  10  Atl.  583. 

>  Hotham  v.  East  India  Co.,  1  T.  R. 
$38;  Adams  o.  Way,  33  Conn.  419; 
Gray  r.  Gardner,  17  Mass.  188;  Thayer 


0.  Connor,  5  Allen,  25;  Root  v.  Childs, 
68  Minn.  142,  70  N.  W.  1087;  Wooters 
V.  International  R.  Co.,  54  Tex.  294. 
But  see  Perkins  v,  Maurepas  Milling 
Co.,  88  Miss.  804,  40  So.  933. 

1*  Moody  V.  Insurance  Co.,  52  Ohio 
St.  12,  38  N.  £.  1011,  citing:  Louns- 
bury  V.  Insurance  Co.,  8  Conn.  459,  21 
Am.  Dec.  686;  American  Fire  Ins.  Co. 
V.  Sisk,  9  Ind.  App.  305,  36  N.  E.  659; 
Daniels  v.  Insurance  Co.,  12  Cush.  416; 
Newman  v.  Insurance  Co.,  17  Minn. 
123;  Mueller  v.  Insurance  Co.,  45  Mo. 
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Though  the  nomenclatuie  of  these  conditions  is  fixed  as  ''con- 
ditions subsequent, "  the  name  should  not  cause  it  to  be  for- 
gotten that  except  for  purposes  of  pleadiDg  they  are  conditions 
precedent.*^ 

§  668«  Express  and  inq^lied  conditions* 

Conditions  may  be  created  by  the  expressed  assent  of  the 
parties  thereto,  or  they  may  be  created  by  the  law  without 
any  manifestation  of  assent  by  word  or  act.  An  express  con- 
dition is  of  the  first  type;  a  condition  implied  in  law  is  of  the 
second.  Though  these  types  of  conditions  in  an  extreme  form 
are  easily  distinguished,  they  are  often  confused  and  confusion 
is  the  more  natural  because  the  two  kinds  shade  into  one  an- 
other by  imperceptible  gradations.  Conditions  may  be  ex- 
pressed not  in  the  usual  and  appropriate  language  for  con- 
ditions, but  by  the  very  nature  of  the  thing  promised.  A 
promise  to  deliver  goods  necessarily  involves  the  condition 


84;  Spenoer  o.  CitiseDs'  Mut.  L.  Assoc, 
142  N.  Y.  606,  37  N.  E.  617;  Mumaw 
V.  Western  &e,  L.  Ins.  Co.,  97  Ohio  St. 
1,  119  N.  £.  132;  Insuranoe  Co.  v. 
Crunk,  91  Tenn.  376,  23  S.  W.  140; 
Troy  Fire  Ins.  Co.  v.  Caipenter,  4  Wis. 
20.  See  also  Kidd^  v.  Supreme  Com- 
mandery,  192  Mass.  326,  78  N.  E.  469. 
In  Benanti  v.  Delaware  Ins.  Co.,  86 
Conn.  16,  17,  84  Atl.  109,  Ann.  Cas. 
1913  D.  826,  the  oourt  said:  "It  is  no 
part  of  an  insured's  duty  to  negative 
a  condition  subsequent.  The  author^ 
ities  are  practically  agreed  in  holding 
that  the  burden  of  proving  the  fraud  is 
on  the  insurer.  It  is  expressly  pro- 
vided, that  if  there  appear  any  fraud 
or  false  swearing,  the  insured  shall 
forfeit  all  daim  under  the  policy.  It  is 
believed  that  an  averment,  that  the 
plaintiff  had  practiced  no  fraud  nor 
swore  falsely,  would  sound  rather 
oddly  in  the  ears  of  a  •  .  .  special 
pleader;''  citing:  Schieffer  v.  Anchor 
M.  F.  Ins.  Co.,  113  Iowa,  662,  666,  86 
N.  W.  986;  Friedman  Co.  v.  Atlas 
Assurance  Co.,  133  Mich.  212,  94  N. 
W.  767;  Slooovich  v.  Orient  Mut.  Ins. 


Co.,  108  N.  Y.  66, 14  N.  E.  802;  West- 
ern Assurance  Co.  v,  Mohlman  Co., 
83  Fed.  811,  28  C.  C.  A.  167,  61  U.  S. 
App.  677,  40  L.  A.  A.  661. 

^  A  misleading  use  of  the  term  con- 
dition subsequent  may  be  found  in 
Thompson  v.  Insuranoe  Co.,  104  U.  S. 
262,  260,  26  L.  Ed.  765.  "We  do  not 
accept  the  position  that  the  payment 
of  the  annual  premium  is  a  eondUion 
precedent  to  the  continuance  of  the 
policy.  That  is  imtrue.  It  is  a  condi- 
tion subsequent  only,  the  non-perform- 
ance of  which  may  incur  a  forfeiture 
of  the  policy,  or  may  not,  according  to 
the  circumstanoes.  It  is  always  open 
for  the  insured  to  show  a  waiver  of  the 
condition,  or  a  course  of  conduct  on  the 
part  of  the  insurer  which  gave  him  just 
and  reasonable  ground  to  infer  that  a 
forfeiture  would  not  be  exacted.  But  it 
must  be  a  just  and  reasonable  ground, 
one  on  which  the  assured  has  a  right  to 
reply."  Payment  of  the  annual  pre- 
mium is  certainly  a  condition  precedent 
to  liability  on  the  insurer's  promise. 
Of  course,  this  condition  precedent,  like 
any  other,  may  be  waived. 
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that  the  promisee  will  take  ddivery;  a  promise  to  repair  an^ 
other's  house  involves  the  condition  that  the  promises  will  be 
allowed  access  to  the  house.  Such  a  condition  may  be  called 
a  condition  implied  in  fact,  or  a  necessary  condition.  It  par- 
takes of  the  nature  of  an  express  condition,  except  in  the  mode 
of  proof.^^  A  step  farther  away  from  expressed  intention  to 
create  a  condition  may  be  taken.  A  promise  by  one  party  to 
pay  one  hundred  dollars,  and  a  promise  by  the  other  party  to 
transfer  title  to  a  horse,  are  in  terms  absolute  and  unconditional 
but  if  the  promises  were  given  in  exchange  for  one  another, 
the  law  will  impose  concurrent  conditions  on  the  groimd  that 
the  performances  must  have  been  intended  as  the  price  each 
for  the  other,  and  that  justice  requires  a  concurrent  exchange. 
Though  this  was  not  formerly  the  law,  it  has  been  so  established 
for  a  century  and  a  half,  and  modem  business  custom  is  in 
conformity  with  this  rule  of  law.  Therefore,  at  the  present 
tune  a  promise  to  sell  not  simply  by  rule  of  law,  but  pre- 
sumably by  the  understanding  of  the  parties  is  subject  to  a 
condition  of  contemporaneous  payment  unless  a  period  of  credit 
is  expressly  given.  Thus  it  is  true  not  only  that  custom  grad- 
ually hardens  into  law  but  that  a  rule  of  law  when  once  estab- 
lished and  become  familiar,  is  adopted  in  fact  by  the  parties 
as  a  term  of  their  bargain.  ^^ 

§  669.  Importance  of  distinguishing  between  express  and 
implied  conditions. 

An  express  condition  or  a  condition  implied  in  fact,  depends 
for  its  validity  on  the  manifested  will  of  the  parties.  It  has 
the  same  sanctity  as  the  promise  itself.  Though  the  court  may 
r^ret  the  harshness  of  such  a  condition,  as  it  may  regret  the 
harshness  of  a  promise,  it  must  nevertheless  generally  enforce 
the  wiU  of  the  parties  unless  to  do  so  will  violate  public  policy. 
Where,  however,  the  law  itself  has  imposed  the  condition, 
irrespective  of  the  will  of  the  parties,  it  can  deal  with  its 
creation  as  it  pleases,  shaping  the  boimdaries  of  the  condition 
in  such  a  way  as  to  do  justice  and  avoid  hardship. 

»See«fi/hi,i803.  »Seetupra»i615. 
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§  670.  Words  necessaiy  to  create  a  promise. 

No  form  of  words  is  necessaiy  to  create  a  promise  or  cov- 
enant; all  that  is  essential  is  that  on  a  fair  interpretation  it 
shall  appear  that  the  alleged  promisor  has  agreed  to  do  the  act 
in  question.^'    Not  only  may  promises  esdst  then,  where  the 


ss  In  Hale  v.  Finch,  104  U.  8.  261, 
268,  26  L.  Ed.  732,  Harlan,  J.,  for 
the  court,  said: — "It  is  undoubtedly 
true,  as  argued  by  counsel,  that  neither 
express  words  of  covenant,  nor  any 
particular  technical  words,  nor  any 
special  form  of  words,  is  necessary  in 
order  to  charge  a  party  with  covenant. 
1  Roll.  Abr.  518;  Lant  v.  Norris,  1 
Burr,  287;  Williamson  o.  Codrington, 

1  Yes.  611,  516;  Courtn^  v.  Taylor, 
7  Scott,  N.  R.  749.  'The  law,'  says 
Bacon,  'does  not  seem  to  have  appro- 
priated any  set  form  of  words  which 
are  absolutely  necessary  to  be  made 
use  of  in  creating  a  covenant.'  Bac. 
Abr.,  Covenant,  A.  So  in  Sheppard's 
Touchstone,  161, 162,  it  is  said:  'There 
need  not  be  any  formal  words,  as 
'covenant,'  'promises,'  and  the  like, 
to  make  a  covenant  on  which  to 
'ground  an  action  of  covenant,  for  a 
covenant  may  be  had  by  any  other 
words;  and  upon  any  part  of  an  agree- 
ment in  writing,  in  whatsoever  words 
it  be  set  down,  for  anythiog  to  be  or 
not  to  be  done,  the  party  to  or  with 
whom  the  promise  or  agreement  is 
made  may  have  his  action  upon  the 
breach  of  the  agreement.'  Mr.  Par- 
sons says,  'Words  of  proviso  and  con- 
dition will  be  construed  into  words  of 
covenant,  when  such  is  the  apparent 
intention  and  meaning  of  the  parties.' 

2  Parsons,  Contracts,  23.  There  are 
also  cases  in  the  books  in  which  it  has 
been  held  that  even  a  recital  in  a  deed 
may  amount  tb  a  covenant.  Farrall 
V.  Hilditch,  5  C.  B.  (N.  S.)  840;  Great 
Northern  Railway  Go.  v.  Harrison,  12 
C.  B.  576;  Severn  and  Glerk's  Gase,  1 
Leon.  122.  And  there  are  cases  in 
which  the  instrument  to  be  construed 


was  held  to  contain  both  a  condition 
and  a  covenant;  as,  'If  a  man  by  in- 
denture letteth  lands  for  years,  pro- 
vided always,  and  it  is  covenanted  and 
agreed  between  the  said  parties,  that 
the  lessee  should  not  alien.'  It  was 
adjudged  that  this  was  'a  condition 
by  force  of  the  proviso,  and  a  covenant 
by  force  of  the  other  words.'  Go.  litt. 
203  b.  But  according  to  the  author- 
ities, including  some  of  those  above 
dted,  and  from  the  reason  of  those 
above  cited,  and  from  the  reason  and 
sense  of  the  thing,  a  covenant  will  not 
arise  unless  it  can  be  collected  from 
the  whole  iostrument  that  there  was 
an  agreement,  or  promise,  or  engage- 
ment, upon  the  part  of  the  person 
sought  to  be  charged,  for  the  perform- 
ance or  non-performance  of  some  act. 
Gomyns,  in  his  Digest  (Govenant,  A, 
2),  says  that,  'any  words  in  a  deed 
which  show  an  agreement  to  do  a  thing, 
make  a  covenant,'  'but,'  says  the  same 
author,  'where  words  do  not  amount 
to  an  agreement,  covenant  does  not 
lie;  as,  if  they  are  merely  conditional 
to  defeat  the  estate;  as,  a  lease,  pro- 
vided and  upon  condition  that  the 
lessee  collect  and  pay  the  rents  of  his 
other  houses.'  Gomyns,  Dig.,  Gov- 
enant A,  3.  The  language  last  quoted 
is  found  also  in  Piatt's  Treatise  on  the 
Law  of  Govenants.  Law  Library,  vol. 
iii.  p.  17.  It  there  appears  in  connec- 
tion with  his  reference  to  the  case 
where  A.  leased  to  B.  for  years,  on 
condition  that  he  should  acquit  the 
lessor  of  ordinary  and  extraordinary 
charges,  and  should  keep  and  leave 
the  houses  at  the  end  of  the  term  in  as 
good  plight  as  he  found  them.  In 
such  case,  the  author  remarks,   the 
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language  is  in  terms  that  of  pronuise,  but  also  where  the  agree- 
ment shows  that  the  parties  must  have  intended  an  obligation 
though  they  faOed  so  to  state  in  clear  terms.  These  promises 
implied  in  fact;  as  they  may  be  called,  are  numerous.  A  notable 
example  is  that  of  a  bond.  ^' Until  well  after  Lord  Coke's  tune 
the  only  consequence  of  breaking  the  condition  of  a  bond  was 
an  obligation  to  pay  the  penalty.  The  obligor  was  held  to 
have  an  election  between  performing  the  condition  and  pay- 
ment." "  "It  seems  to  have  been  held  within  half  a  century 
after  Hulbert  t^.  Hart,  that,  under  some  circumstances  at  least, 
a  bond  would  be  construed  to  import  a  promise  of  the  event 
constituting  the  condition. ''  '^  This  illustration  of  words  not 
strictly  appropriate  for  a  promise  being  construed  as  such,  is 
an  extreme  one,  for  the  conclusion  seems  based  on  the  nec- 
essity of  finding  a  justification  for  limiting  the  damages  on 
the  bond  to  the  actual  injury  suffered  by  breach  of  the  con- 
dition.^ Debt  for  the  penal  sum  not  covenant  for  non-per- 
formance of  the  condition  remained  the  ordinary  remedy  and 
"the  practice  of  recovering  damages^  beyond  the  penalty  of  a 
money  bond  is  unknown,  a  condition  of  things  which  could 
hardly  exist  if  covenant  would  lie  on  such  an  agreement."  ^ 
Clearer  cases  of  promises  implied  in  fact  are  ihe  promises 
implied  in  every  bilateral  contract  not  only  not  to  prevent 
performance  by  the  other  party  of  the  performance  by  which 
he  will  become  entitled  to  receive  counter  performance,  but 
also  to  cooperate  in  such  performance  if  codperation  is  nec- 
essary from  the  nature  of  the  case.^  In  a  contract  to  buy  and 
sell,  each  party  thus  binds  himself  to  accept  the  performance 
of  the  other  even  if  he  does  not  in  terms  agree  to  do  so. 

feasee  was  held  liable  to  an  action  for  Price,  797,  811,  822,  826,  832;  Hook^ 

omitting  to  leave  the  houses  in  good  v.  Fynchon,  8  Gray,  550,  552.     See 

plight,  'for  here  an  agreement  was  also  Martin  v.  Taylor,  1  Wash.  C.  C.  1; 

implied.'"  New  Britain  v.  New  Britain  Tel.  Co., 

« Stewart  v.  Griffith,  217  U.  S.  323,  74  Conn.  326,  60  Atl.  881,  1015;  Phil- 
328,  54  L.  Ed.  782,  by  Hohnes,  J.,  brook  v.  Burgess,  52  Me.  271;  Clark  v. 
citing:  Bromage  v.  Genning,  1  Roll.  Bush,  3  Cow.  151;  Douglas  v.  Hen- 
It  368;  1  Inst.  206  b;  Hulbert  v.  Hart,  nessy,  15  R.  I.  272,  3  Atl.  213,  7  Atl. 
1  VenL  133  (1682).  1,  10  Atl.  683. 

"/W.,  citing:  Hobson  v.  Trevor,  1         "See  infra,  § 774. 
Strange,  533,  S.  C,  2  P.  Wms.  191         ^  Sedgwick  on  Damages,  i  679.    See 

(1723);     Anonymous,     Moseley,     27  also  infraj  §  1414. 
(1728);   Roper    v.    Bartholomew,    12         » See  tT^ra,  §  1293. 
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Whether  one  who  has  made  a  conditional  promise  under- 
takes impliedly  to  make  the  condition  possible,  depends  on 
reasonable  inferences  to  be  drawn  in  each  case.  One  who 
promises  to  pay  for  a  business  or  a  franchise  a  percentage  of 
the  profit  realized  therefrom  must  generally  be  understood  to 
promise  impliedly  that  he  will  continue  to  exercise  the  business 
from  which  the  profit  is  to  be  derived.  *•"  A  promise  to  pay 
wages  when  the  ^nployer  resumed  work  or  diiq)osed  of  his 
property  was  held  to  imply  an  obligation  to  do  one  or  the  other 
within  a  reasonable  time.^  A  promise  to  pay  when  money  was 
collected  from  adjoining  owners  implied  an  undertaking  that 
the  promisor  was  in  a  position  to  collect  it  and  would  do  so.^ 
Promises  to  pay  when  able  on  the  other  hand  are  not  usually 
held  to  imply  a  promise  to  become  able;  ^  and  the  retainer  of 
a  lawyer  coupled  with  a  promise  to  pay  him  a  further  sum  if 
his  services  are  required  implies  no  promise  to  require 
them." 

§  671.  Words  necessary  to  create  a  condition. 

Any  words  will  create  a  condition  which  express,  when 
properly  construed,  the  idea  that  the  performance  of  the  prom- 
ise is  dependent  on  some  other  event.  ^Tor  the  most  part 
conditions  have  conditional  words  in  their  frontispiece  and  do 
begin  therewith."  '^  The  early  cases  on  conditions  relate 
generally  to  estates  in  land,  but  the  principles  involved  are 
the  same  as  in  covenants  or  promises.  In  the  early  books  there 
are  said  to  be  three  words  most  proper  for  the  purpose:  proviso, 
Ha  quod,  and  sub  conditione;  but  there  are  also  other  appro- 
priate words  as — si,  or  si  contingaL^*  A  great  variety  of  words 
are  now  regarded  as  equally  fit  for  the  creation  of  a  condition. 
Not  only  those  mentioned  above,  but  such  words  as  ^'when,'* 
"after,"  or  "as  soon  as,"  clearly  indicate  that  the  promise  is 
not  to  be  performed  except  upon  a  condition.  Whether  a 
present  participle  makes  an  express  condition  has  involved 

»» Mclntyre  v.  Belcher,  32  L.  J.  C.         ***  Worthington  v,  Sudlow,  21  L.  J.  ' 

P.  (N.  S.)  254;  In  re  Railway  &  Meo-  Q.  B.  (N.  S.)  131. 
trie  Appliances  Co.,  38  Ch.  D.  597,         ^  See  infra,  §  804. 
(K)3.  »  See  further,  infra,  §  1015. 

^  Hood  V.  Hampton  Plains  Co.,  106         *'  Sheppard's  Touchstone,  121. 
Fed.  408.  "  Ibid, 


§671  BXPBBSS  CONDITIONS  1293 

some  difference  of  decision;  as  for  instance  where  A  promises 
B  to  do  something,  B  ^'pajriog''  a  certain  sum  or  ''performing" 
a  certain  service,  As  matter  of  English  construction  such  words 
seem  to  impose  a  condition.'*  Not  infrequently,  however, 
courts  have  failed  to  treat  them  as  necessarily  conditional.'^ 
But  the  words  which  were  mc^t  troublesome  to  the  early 
lawyers,  are  ''for"  or  "in  consideration  of."  It  may  seem 
that  a  promise  to  pay  $100  "for"  a  horse,  necessarily  imposes 
a  condition,  but  it  is  to  be  observed  that  the  price  is  equally 
paid  "for"  the  horse;  whether  it  is  paid  before  or  after  the 
transfer  of  title  or  possession  to  the  animal,  or  simultaneously 
therewith.** 

Lord  Holt  in  a  leading  case,*^  laid  down  certain  rules  to 
determine  the  proper  construction  of  these  words,  as  follows: — 
"  First.  If  there  be  a  day  set  for  the  payment  of  money,  or  do- 
ing the  thing  which  one  promises,  agrees,  or  covenants  to  do,  for 
another  thing,  and  that  day  happens  to  incur  before  the  time 
the  thing  for  which  the  promise,  agreement,  or  covenant,  is 
made,  is  to  be  performed  by  the  tenor  of  the  agreement;  there, 
thou^  the  words  be  '  that  the  party  shall  pay  the  money, ' 
or  'do  the  thing  for  such  a  thing, '  or,  'in  consideration  of  such 
a  thing,'  after  the  day  is  past,  the  other  shall  have  an  action 
for  the  money  or  other  thing,  although  the  thing  for  which  the 
piomise,  agreement,  or  covenant  was  made,  be  not  performed; 
but.  Secondly.  If  there  be  a  day  for  the  payment  of  the  money, 
or  doing  of  other  act  for  another,  and  that  day  is  to  be  after 
the  performance  of  the  thing  for  which  the  promise,  &c.,  was 
made,  there,  if  the  agreement  be  to  pay  the  money,  or  do  other 
thing,  'for,'  or  'in  consideration,'  or  such  other  words  that 
would  make  a  condition  precedent,  there  such  things,  for  the 
doing  or  performing  of  which  the  other  agrees  to  pay  the  money, 

^  So  held  in  Large  v.  Cheshire,  1  **  In  the  following  cases  such  words 

Vent.  147;  Gallonel  v.  Briggs,  1  Salk.  were  held  to  create  a  condition.  Anon., 

112;  Anon^  4  Leon.  50;  Thomas  v.  15  Hen.  VII.  f.  10  b,  pi.  7;  Brocas' 

Gadwallader,  Willes,  406.     See  also  Case,  3  Leon.  219.  See  also  Peeters 

Westaoott  v.  Hahn,  [1918]  1  K.  B.  495.  v.  Opie,   2   Wm.   Saund.   350.     But 

**  Hays  V.  BictestafFe,  2  Mod.  34;  otherwise    in    Anon.,    1    Roll.    Abr. 

Boone  p.  Eyre,  2  W.  Bl.  1312;  Dawson  415;  Pordage  v.  Cole,  1  Wm.  Saund. 

0.  Dyer,  5  B.  &  Ad.  584;  Edge  v.  319. 

BoOeau,  16  Q.  B.  D.  117;  De  Lanoey  v.  ^  Thorp  v.  Thorp,  12  Mod.  455. 
GanoQg,9N.Y.9. 
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or  do  other  thing,  must  be  averred  to  maintain  an  action." 
Later,  these  rules  became  the  basb  for  implication  of  con- 
ditions without  regard  to  the  use  of  the  word  ^^for"  or  ''in 
consideration  of"  "  It  is  obvious  that  performance  due  by 
the  terms  of  a  contract  at  a  later  day  can  hardly  be  intended 
by  the  parties  to  be  a  condition  precedent  to  liability  for 
earlier  performance,  and  though  the  converse  proposition — ^that 
the  earlier  performance  is  intended  to  be  a  condition  of  the 
later — ^is  not  an  equally  necessary  proposition,  it  would  gen- 
erally hold  true.  But  it  does  not  always  appear  from  a  con- 
tract at  what  times  or  in  what  order  performance  is  to  take 
place  unless  the  words  relied  on  to  establish  a  condition  give 
an  indication.  In  determining  such  a  question  at  the  present 
time  little  stress  would  be  laid  on  refinements;  rather  the  court 
would  endeavor  to  interpret  the  meaning  of  the  words  used 
according  to  general  principles  of  interpretation.  A  special 
rule  of  construction  was  established  by  the  early  cases  which 
still  might  have  some  weight  in  case  of  ambiguity.  If  the  per- 
formance which  is  urged  to  be  a  condition  was  also  the  subject- 
matter  of  a  promise  by  the  party  from  whom  the  performance 
was  due,  so  that  even  though  the  words  were  not  treated  as 
words  of  condition  there  is  a  remedy  to  secure  the  performance 
of  the  act,  the  construction  will  be  favored  that  no  condition 
is  meant;  while  on  the  other  hand,  if  there  will  be  no  remedy 
to  secure  the  performance  of  the  act  in  question,  xmless  the 
words  can  take  effect  as  words  of  condition,  because  the  con- 
tract contains  no  promise  to  render  the  performance,  the 
construction  will  be  given  that  the  words  create  a  condition.  *• 
''Courts  are  disinclined  to  construe  the  stipulations  of  a  con- 
tract as  conditions  precedent,  unless  compelled  by  the  language 
of  the  contract  plainly  expressed.  The  reason  of  this  disin- 
clination is  that  such  a  construnction  prevents  the  court  from 
dealing  out  justice  to  the  parties  according  to  the  equities  of 
the  case."  ^ 

"  See  infra,  {§  820,  S21.  Guyandotte  Valley  Ry.  Co.,  64  W.  Va. 

*»Ughtred'8  Case,  7  Co.  9  fr.  10  &.;  181,  61 S.  £.  341. 

Poidage  V.  Cole,  1  Wm.  Saund.  319;  ^  Front  Street  M.  &  O.  R.  Co.  v' 

Lock  V.  Wright,  1  Strange,  569;  Smith  Butler,  60  Cal.  574,  577,  quoted  and 

V.  Shelberry,  2  Mod.  33;  Adams  v.  foUoveed  in  Antonelle  v.  Kennedy  & 
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§  672.  Aid  to  interpretation  from  considering  which  party 
uses  language. 

When  an  act  is  promised,  the  person  to  do  the  act  is  generally 
the  promisor.  A  promise  that  a  third  person  shall  do  an  act 
though  perfectly  possible  is  not  very  common.  Very  rarely 
indeed  will  the  promisee  be  the  person  to  do  the  act.  Such  a 
promise  is  conceivable  (as  a  promise  by  a  tutor  to  his  pupil 
that  the  pupil  shall  pass  an  examination)  though  it  will  always 
be  subject  to  a  condition  that  the  promisee  will  cooperate  in 
the  performance.  On  the  other  hand,  when  the  performance 
of  an  act  (not  the  mere  happening  of  a  fortuitous  event)  is  a 
condition  qualifying  a  promise,  the  person  to  do  the  act  is 
generally  not  the  promisor,  but  the  promisee.  Conversely,  if 
language  in  a  contract  is  that  of  the  party  who  is  to  do  the  act, 
the  languid  should  be  construed  as  a  covenant  or  promise. 
If  the  language  is  that  of  the  other  party,  words  must  con- 
stitute a  condition.  The  matter  has  been  well  expressed  by 
Professor  Langdell:^^  "Moreover,  the  words  of  such  a  clause 
will  have,  in  fact,  a  different  meaning,  according  to  the  party 
who  uses  them.  If  they  are  used  in  a  contract  by  the  party 
who  is  to  do  the  act,  they  plainly  import  that  he  binds  himself 
to  do  it;  while,  if  they  are  used  by  the  party  for  whose  benefit 
the  act  is  to  be  done,  they  fairly  mean  that  he  will  require  it 
to  be  done,  i.  e.,  that  his  own  obligation  shall  be  conditional 
upon  its  being  done.  How  then  shall  it  be  ascertained  to  whom 
the  language  of  such  a  clause  is  to  be  imputed?  If  the  contract 
be  clearly  unilateral  (e.  g.,  a  policy  of  insurance),  of  course  the 
answer  to  this  question  admits  of  no  doubt.  In  such  a  con- 
tract only  one  party  speaks,  and  that  is  the  covenantor  or 
promisor.  Any  clause,  therefore,  in  a  poUcy  of  insurance, 
requiring  any  act  to  be  done  by  the  insured,  will  be  a  condition 
of  the  covenant  or  promise  of  insurance,  though  its  language 
noay  more  naturaUy  import  a  covenant  or  promise  by  the 
insured.** 

Sbaw  Lumber  Co.,  140  CSal.  300,  319,  «^  Sumzoary  Contracts,  §  33. 

73  F^.    966.      Cf.    McLaughlin    v.  ^Ihid.,  Citing  Worsley    v.  Wood, 

Oausen,  85  Cal.  322, 14  Pac.  636.   See  6  T.   R.  710;  Maaon  v.  Harvey,   S 

abo  Jakel  v.  Seek,  79  Or^.  489,  154  Exch.    819;  Roper  v.   Lendon,  1  £. 

F^.  424. 155  Pac.  1 192.  &  E.  825. 
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This  seems  to  be  the  true  reason  why  the  clauses  in  marine 
policies  of  insurance  conunonly  called  warranties  have  always 
been  held  to  be  conditions.  But  if  the  contract  be  bilateral, 
the  question  does  not  admit  of  so  unqualified  an  answer,  as 
any  clause  which  the  contract  contains  may  be  the  language 
of  either  party.  It  seems,  however,  that  a  clause  in  a  bilateral 
contract  which  simply  states  that  a  certain  thing  shall  be  done, 
or  that  a  certain  event  shall  happen,  or  has  happened,  must  be 
taken  prima  facie  to  be  the  language  of  the  party  who  is  to  do 
the  act,  or  within  whose  knowledge  or  i)ower  the  event  is  sup- 
posed to  be^  Such  a  clause  clearly  cannot  be  imputed  to  the 
other  party,  unless  there  is  some  special  reason  for  so  doing.  It 
seems,  therefore,  that  a  clause  which  would  be  a  warranty  in 
a  marine  policy  of  insurance  will  prima  fade  be  a  stipulation 
by  the  ship  owner  in  a  charter-party.^  It  seems  that  a  bought 
note  or  a  sold  note,  although  in  strictness  a  part  of  a  bilateral 
contract,  is  to  be  treated  as  a  imilateral  contract  for  the  purpose 
of  the  present  question.  In  other  words,  a  bought  note  is  the 
language  of  the  buyer  alone,  as  the  sold  note  is  the  language 
of  the  seller  alone;  and,  therefore,  if  a  bought  note  requires 
anything  to  be  done  by  the  seller,  or  if  a  sold  note  requires 
anything  to  be  done  by  the  buyer,  the  doing  of  it  will  be  an 
express  condition.^^  It  may  be  added,  that,  in  a  bilateral  con- 
tract, the  same  clause  may  be  to  some  extent  the  language  of 
both  parties,  and  so  be  both  a  stipulation  and  an  express  con- 
dition; but  it  seems  that  that  can  only  be  where  the  clause 
contains  some  word  or  words  mxporting  a  condition,  and  some 
other  word  or  words  importing  a  stipulation."  *^ 


^Ibid,,  citing  Glaholm  v.  HayB,  2 
M.  &  G.  257;  OUive  v.  Booker,  1  Exch. 
416;  Oliver  v.  Fielden,  4  Exch.  135; 
Behn  v.  Bumees,  1  B.  &  S.  787,  3 
B.  &  S.  751;  and  adding,  ''This  view 
may  be  adopted  without  impeaching 
any  of  the  foregoing  cases,  for  the 
clfiuse  upon  which  the  question  arose 
in  each  of  them,  assuming  it  to  be  a 
stipulation  on  the  part  of  the  plain- 
tiff, also  constituted  an  implied  con- 
dition of  the  covenant  or  promise  sued 


M 


on."  Cf.  Grafton  v.  Eastern  Counties 
Ry.  Co.,  8  Exch.  6d9. 

**Ibid,,  citing:  Glaholm  v.  Hays,  2 
M.  &  G.  257,  by  Tindal,  C.  J.,  and 
adding,  "In  Graves  v.  Legg,  9  Exch. 
709,  it  is  not  expressly  stated  that  the 
contract  declared  on  was  contained 
in  a  bought  note,  but  it  may  safely  be 
assumed  that  it  was,  and  therefore  the 
clause  upon  which  the  question  arose 
constituted  an  express  condition." 

«/Wd. 
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§  673.  Warranties  and  conditions. 

Warranty  is  a  word  which  illustrates  as  weU  as  any  other  the 
fault  of  the  conunon  law  in  the  ambiguous  use  of  terms.  The 
word  naturally  means  promise.  It  was  first  used  in  the  law  of 
real  property  and  a  distinction  esists  between  the  common  law 
warranty — in  effect  a  covenant  real — properly  attached  only 
to  freehold  estates  which  bound  the  warrantor  and  his  heirs 
to  supply  other  land  of  equal  value  in  case  of  breach,  and  the 
modem  personal  covenants  of  warranty.^  In  both  cases,  how- 
ever, the  primary  meaning  of  obligation  is  preserved. 

In  the  English  law  of  Sales  a  warranty  means  a  promise  gen- 
erally collateral  in  form,  the  breach  of  which  will  not  excuse 
performance  by  the  other  party  to  the  contract.  ^^  In  charter 
parties  the  word  means  a  promise  of  such  importance  that  on 
breach  thereof  not  only  is  the  warrantor  liable  in  damages  ^ 
but  the  other  party  is  excused  from  performance;  ^  and  in  many 
American  jurisdictions  a  similar  meaning  is  given  to  warranty 
in  the  law  of  sales.^  A  contract  of  insurance  is  normally  a 
unilateral  contract.  In  fire  or  marine  insurance  the  insured 
customarily  pays  the  full  premium  when  the  i)olicy  is  issued, 
or  at  least  gives  a  note  therefor.  In  life  insurance  though  it  is 
customary  to  pay  premiums  annually,  the  insured  is  imder 
no  obligation  to  make  the  payment,  but  may  let  the  policy  drop 
if  he  sees  fit.  Undoubtedly  numy  policies  in  terms  assert  that 
the  insured  covenants  and  agrees  to  do  certain  things.  It  can 
hardly  be  denied  that  such  statements  are  promisee  by  the 
insured,  thougih  no  suit  is  ever  brought  on  such  a  covenant, 
and  its  only  object  is  to  give  the  insurer  an  excuse  if  the  cov- 
enant is  broken.  But  most  of  the  so-called  warranties  in 
insimmce  policies  are  not  even  promises  in  form,  but  are  con- 
ditions. The  use  of  the  word  warranty,  therefore,  in  insurance 
law  is  a  misnomer.  It  means  a  condition  inserted  on  the  face 
of  the  i)olicy  or  a  statement  of  fact,  on  the  exact  truth  or  per- 
formance of  which  the  insurer's  liability  depends.    Warranties 

« Tiffany,  Real  Fh>perty,§{  394-398.  ^Ollive  v.  Booto,   1   Exch.  416; 

'  See  infra,  {  1461.  Behn  v.  Bumess,  3  B.  &  S.  751;  Bent- 

*  CoikHDg  p.  Maesey,  L.  R.  8  C.  P.  sen  u.  Taylor,  [1893]  2  Q.  B.  274. 

385;  Bentsen  v.  Taylor,  [1893]  2  Q.  B.  «•  See  infra,  §  1462. 

274. 
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as  thus  used  to  designate  conditions  in  insurance  policies  are 
divided  into  two  classes,  affirmative  and  promissory  warranties. 
Affirmative  warranties  are  statements  of  supposedly  existing 
facts,  on  the  truth  of  which  the  insurer's  liability  depends; 
promissory  warranties  are  agreements  that  the  insurer's 
liability  shall  be  conditional  on  the  future  existence  or  happen- 
ing of  certain  facts.^^ 

§  674.  Pleading  in  actions  on  conditional  contractB. 

It  is  always  the  duty  of  the  plaintiff  in  his  declaration  or 
complaint  to  allege  facts  sufficient  to  make  out  a  prima  facie 
cause  of  action.  Therefore  when  suing  upon  a  conditional 
contract  he  must  first  aUege  the  contract  as  it  was  made,  with 
a  statement  of  all  conditions  precedent,  including  concurrent 
conditions;  ^^  and  (unless  the  contract  is  a  formal  one)  a  state- 
ment of  the  consideration  making  the  promise  bmding.  In 
order  to  show  a  breach  of  duty  by  the  defendant,  it  must  then 
be  alleged  that  aU  the  conditions  qualifying  the  promise  have 
happened  or  been  performed  or  been  excused.  Until  compar- 
atively modem  times  it  was  necessary  for  the  plaintiff  to  aUege 
specifically  each  thing  which  had  happened  or  been  performed 
in  fulfillment  of  the  conditions  of  the  promise/' 

Where  a  contract  was  subject  to  numy  conditions,  this 
imposed  a  serious  burden  on  a  plaintiff,  and  especially  was  this 
burden  severe  after  the  development  of  implied  conditions. 
The  plaintiff  was  obliged  to  determine  at  his  peril  what  acts 
or  events  were  conditions.  A  mistake  on  his  part  in  construing 
the  meaning  of  his  contract  in  this  respect  would  lead  either, 

(1)  to  insufficient  allegations  of  performance,  making  the 
pleading  open  to  demurrer  or  even  to  motion  in  arrest  of  judg- 
ment,** or — 

(2)  to  wider  allegations  than  were  necessary,  and  perhaps 
wider  than  were  easy  of  proof. 

Under  modem  systems  of  pleading  the  plaintiff  is  now  al- 

"  See  infra,  S  1080.  Ed.),  335  el  8eq,;  Stephen  on  Pleadicg 

"Conditions   subsequent   in   fonn  (Williston's ed.), 370. 

and  collateral  stipulations  need  not  ^A  general  averment  of  perform- 

be  set  out.   See  9upra,  §  067.  anoe   was   sufficient    after    verdict — • 

"  1  Chitty  on  Pleading  (7th  Eng.  Manby  v,  Cremonini,  6  Exch.  SOS. 
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lowed  to  make  merely  a  general  allegation  of  the  perfonnance 
or  happening  of  conditions,  and  the  defendant  must  indicate 
what,  if  any,  breaches  of  conditions  he  relies  upon  as  an  ex- 
cuse for  non-performance.**^  This  does  not  change  the  ultimate 
burden  of  proof  which  remams  upon  the  plamtiff.'^ 


§  676.  Generally  conditioiis  must  be  exacfly  complied  with. 

As  a  general  rule  conditions  which  are  either  expressed  or 
implied  in  fact  must  be  exactly  fulfilled  or  no  liability  can 
arise  on  the  promise  which  such  conditions  qualify.  The 
reason  for  this  is  obvious.  The  promisor  can  only  be  held 
liable  according  to  the  terms  of  the  promise  which  he  makes. 
K  he  promises  five  dollars,  he  cannot  be  made  to  pay  $5.01. 
For  the  same  reason  if  he  makes  a  promise  to  do  an  act  on 
condition  that  he  receives  $5.01  he  cannot  be  required  to  per- 
form on  being  paid  $5.  The  condition  is  part  of  his  promise 
qualifying  and  limiting  it,  and  his  promise  as  matter  of  plain 
fact  is  not  broken  until  the  condition  has  happened  or  been 
performed.*^^  Thus  where  a  promisor  was  given  the  option  of 
cancelling  a  charter  party  '4f  the  steamer  does  not  arrive  at 
port  of  loading  and  be  ready  to  load  on  or  before  midnight  of 
the  10th  of  Oct."  he  was  held  entitled  to  cancel  the  charter; 
though  the  vessel  arrived  at  11  P.  M.,  as  it  was  not  ready  for 


"^Tlie  change  was  introduoed  in 
England  by  the  Common  Law  Proce- 
dure Act  of  1862,  Sec.  57.  See  Bullen 
k  Leake,  Prec.  of  Pleading  (1st  ed.),  S4. 

^In  Benanti  v.  Delaware  Ins.  Co., 
86  Conn.  15, 18,  84  AU.  109,  Ann.  Cas. 
1913  D.  826,  the  court  said:  ''As  to  all 
conditions  precedent  the  plaintiff  sus- 
tains the  burden  of  proof.  Hennessy 
9.  Metropolitan  life  Ins.  Co.,  74  Conn. 
699,  52  AtL  490;  ^mcent  v.  Mutual 
Reserve  Fund  Life  Assoc.,  77  Conn. 
281,  287,  58  Atl.  963.  Because  of  the 
practical  inconvenience  of  compelling 
prcwf  of  aU  the  conditions  precedent 
in  a  policy  of  insurance,  the  plaintiff 
under  our  rule  may,  upon  proof  of  his 
interest,  the  issuance  of  the  policy  to 
him,  the  loss,  and  compliance  with  the 


proofs  of  loss,  rest  upon  the  legal  pre- 
sumption that  these  conditions  are 
prima  facie  established  and  the  case 
made  out.  Thereupon  the  defendant 
may  offer  its  proof  of  the  several 
breaches  which  it  may  have  pleaded, 
and  these  the  plaintiff  may  in  turn  re- 
but. This  burden  of  proof  nev&r 
shifts.  Upon  the  whole  evidence  it  is 
where  it  was  at  the  beginning,  upon  the 
plaintiff,  to  prove  his  compliance  with 
the  terms  and  conditions  precedent  of 
the  policy." 

"  "A  covenantor  is  not  to  be  held 
beyond  his  undertaking  and  he  may 
make  that  as  narrow  as  he  likes." 
Holmes,  J.,  in  Portuguese-American 
Bank  0.  Welles,  242  U.  S.  7,  61  L.  Ed. 
116,  37  S.  Ct.  3. 
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loading  until  the  following  monung.^  Similarly  insurance 
policies,  building  contracts,  contracts  of  sale,  and  other  con- 
tracts, frequently  contain  express  conditions  which  must  be 
exactly  performed  in  order  to  create  liability  on  the  contract; 
and  the  fact  that  non-performance  of  the  condition  or  in- 
complete performance  of  it  has  caused  no  injury  to  the  promisor 
is  immaterial.^  A  distinction  in  law  if  not  in  logic  must,  how- 
ever, be  observed. 
Logically  there  is  no  distinction  between  these  three  cases: 

1.  I  promise  to  pay  if  a  house  is  completed  according  to 
plans  and  specifications.  ^ 

2.  I  promise  to  pay  if  the  house  is  completed  in  every  respect 
exactly  according  to  plans  and  specifications. 

3.  I  promise  to  pay  if  the  house  is  completed  exactly  in 
every  respect  according  to  plans  and  specifications,  and  if  it 
is  not  so  completed  it  is  understood  that  I  am  to  pay  nothing 
at  all. 

Even  in  the  first  of  these  cases,  as  the  promise  is  conditional 
on  the  house  being  completed,  according  to  plans  and  specifi- 
cations, there  is  no  tmdertaking  to  pay  except  on  this  condition. 
And  except  for  such  slight  qualification  as  the  principle  of  de 
minimis  may  justify,  the  condition  naturally  means  exact  and 
full  completion.   Nevertheless,  modem  courts  not  infrequently 
deal  differently  with  provisions  substantially  in  the  forms  above 
stated.    If  the  promise  is  in  the  first  form,  many  courts  are 
disposed  to  allow  recovery  where  there  has  been  merely  sub- 
stantial performance;  ^  while  if  the  promise  is  in  the  last  form 
suggested,  most  courts  seem  indisposed  to  set  any  limits  to  the 
defence  of  the  promisor  in  spite  of  the  forfeiture  which  may  be 
involved.    Doubtless  the  rule  that  an  instrument  is  to  be  con- 
strued most  strongly  against  the  maker,*^  and  that  a  fair  and 
reasonable  interpretation  will  be  preferred  to  a  harsh  one,^^  will 

■*  The  Austin  Friars,  71  L.  T.  27.  of  such  oonditioiis  will  be  found  in  the 
See  also  for  the  exact  euforoement  of  following  sections.  See,  e.  g.,  cases  in 
conditions  in  charter  parties  of  arrival     {  806;  and  cases  where  the  promiaor's 


by  a  certain  day — Shadforth  v.  Higgin,  own  satisfaction  is  made  a 

3Gamp.  886;  Smith  v.  Dart,  14Q.  B.  D.  coUectedin  §  44. 
105.  «  See  tr^ra,  S  805. 

» See  life   Preserver  Suit  Ck>.   v,         »Seein/m,  (021. 
National  life  Preserver  Co.,  252  Fed.         «>  See  ti^ra,  §  (ra. 
139,  164  C.  C.  A.  251.  Other  instances 
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often  justify  a  recoveiy  where  at  first  sight  there^-^eems  a 
breach  of  condition.  Especially  in  insurance  cases  courts  have 
gone  far  in  this  direction/'  Moreover,  if  a  promise  is  in  the 
last  of  the  three  forms  suggested,  it  is  evident  that  the  mind% 
of  the  parties  were  addressed  to  the  particular  contingency  ot 
substantial  performance  marred  by  a  slight  breach,  whereas 
in  the  second  form  and  still  more  clearly  in  the  first  the  possible 
effect  oi  their  words  may  not  have  occurred  to  them . 

"See,  e.  9.,  livelpool  Ac  Ibb.  Ck>.  v.  El.  133,  68  N.  £.  070,  52  L.  R.  A.  649; 

Eeaney,  ISO  U.  S.  132,  45  L.  Ed.  460,  Loesoh  o.  Supreme  Tribe  (Tex.  Qv. 

21  S.  Ct.  326,  and  eaaes  collected  in  App.),  190  S.  W.  506,  where  warranty 

51 L  R.  A.  698  n.  in  regard  to  oonstruo-  that  statements  were  **  true "  was  hdd 

tion  of   ^'iron    safe"  dause;    Globe  to  mean  "believed  to  be  true." 
Mui  L  Lw.  AsBOc.  »•  WagDer»  188 


v./- 
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§  676.  Enumeration  of  excuses  for  non-performance  of  condi- 
tions. 

The  first  matter  to  be  decided  when  an  alleged  right  under  a 
contract  is  considered  is  the  interpretation  of  the  contract. 
If  upon  such  interpretation  there  is  found  to  be  an  express 
condition,  or  one  implied  in  fact,  qualifying  the  promise  alleged 
to  have  been  broken,  the  next  question  is,  has  that  condition 
been  performed  exactly.  If  it  has  not  been  so  performed  the 
alleged  right  cannot  be  sustained  unless  performance  of  the 
condition  has  been  excused.  The  possible  excuses  for  such 
conditions  are  few.  It  must  be  noted  that  so-called  conditions 
implied  in  law  depend  to  some  extent  upon  different  prin- 
ciples; ^  and  what  is  said  here  though  much  of  it  may  be  appli- 
cable to  such  implied  conditions  relates  strictly  only  to  con- 
ditions created  by  the  terms  of  the  contract.  When  it  is  said 
that  a  promise  is  excused,  the  meaning  is  that  no  liability 
arises  because  of  non-performance  of  the  promised  act;  but 
when  it  is  said  that  a  condition  is  excused,  it  is  meant  that 

I  See  infra,  §  813. 
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liability  on  the  promise  arises  iq  spite  of  the  non-performance 
of  the  condition.  The  mere  fact  that  a  condition  is  impossible 
does  not  excuse  it;  but  there  are  three  clear  grounds  upon  which 
an  excuse  may  be  rested,  and  the  promisee  allowed  an  action 
in  spite  of  non-performance  of  the  condition,  namely, — 

(1)  Prevention  by  the  promisor.  ^ 

(2)  Waiver  by  the  promisor  of  the  breach  of  condition,  or 
election  by  him  to  continue  the  contract  in  spite  of  the  breach. 

(3)  Facts  showing  that  even  if  the  condition  were  performed, 
the  promise  would  not  have  been  kept;  and  that  for  this  reason 
only  the  condition  had  not  been  performed. 

A  fourth  ground  not  yet  very  clearly  admitted  may  be  added, 
as  occasionally  applicable,  namely — (4)  that  enforcement  of 
the  condition  will  cause  forfeiture  to  a  degree  that  equity  and 
good  conscience  will  not  permit. 

The  third  of  these  excuses  is  by  a  liberal  construction  of  the 
facts  or  a  somewhat  illogical  extension  of  the  law  of  waiver, 
often  allowed  when  the  controlling  reason  for  the  decision  is 
in  large  measure  the  desire  of  court  to  avoid  forfeitures,  if  it 
can  in  any  reasonable  way  be  accomplished.'  Where  a  con- 
tract expressly  provides  for  forfeiture  on  breach  of  condition, 
and  the  provision  has  not  been  waived,  it  is  usually  enforced, 
but  it  will  be  seen  that  some  courts,  especially  in  the  United 
States,  occasionally  at  least  refuse  enforcement.' 

§  677.  Prevention  of  performance  of  conditions  or  promises. 

It  is  a  principle  of  fundamental  justice  that  if  a  promisor  is 
himself  the  cause  of  the  failure  of  performance  either  of  an 
obligation  due  him  or  of  a  condition  upon  which  his  own  liar 
bility  depends,  he  cannot  take  advant^e  of  the  failure.  The 
illustrations  of  this  principle  are  numerous.  One  who  prevents 
an  architect  from  giving  a  certificate,  which  is  a  condition  of 
liability,  cannot  set  up  failure  to  give  the  certificate  as  an 
excuse  for  non-payment  of  the  price.^    One  who  promises  to 

>  Qermania  F.  Ins.  Ck>.  v.  Pitcher,  160  *  See  infra,  §§  91, 852. 

LuL  3»2,  397,  64  N.  E.  921,  66  N.  E.  « Batterbury  v.  Vyse,  2  H.  &  C.  42; 

1003;    Kieman   v.    Duchess    County  Catanzano  v.  Jackson  (Ala.),  73  So. 

Mutual  Ins.  Co.,  150  N.  Y.  190,  194,  510;  St.  Louis,  etc.,  R.  Co.  v.  Kerr,  153 

44  N.  E.  698;  Clark  v.  West,  193  N.  Y.  lU.  182,  38  N.  E.  638;  Crawford  v. 

349,  360, 86  N.  E.  1.  Wolf,  29  la.  567;  Smith  v.  White,  5 
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buy  goods  if  satisfactory  cannot  set  up  the  failure  to  perform 
the  condition  if  by  refusing  to  examine  the  goods  he  has  pre- 
vented the  condition  from  happening.^  One  who  agrees  to 
pay  for  goods  on  delivery,  cannot  set  up  the  lack  of  delivery 
when  caused  by  his  own  act;  *  and  the  principle  that  prevention 
by  one  party  excuses  performance  by  the  other  both  of  a  con- 
dition and  of  a  promise  may  be  laid  down  broadly  for  all 
cases.^    The  condition  is  excused  because  the  promisor  has 


Neb.  405;  Feldman  v.  Goldblatt,  75 
N.  Y.  Misc.  666,  133  N.  Y.  S.  945; 
Whden  v.  Boyd,  114  Pa.  228,  6  Atl. 
384;  Fay  v.  Moore,  261  Pa.  437,  104 
Atl.  686;  Mills  v.  Paul  (Tex.  Civ.  App.), 
30  S.  W.  558;  Halsey  v.  Waukesha 
Springs  Sanitarium,  125  Wis.  311,  104 
N.  W.  94, 110  Am.  St.  Rep.  838. 

^Sidney  School  Furniture  Co.  v, 
Warsaw  School  District,  103  Pac.  76, 
18  Atl.  604. 

•United  States  9.  Peck,  102  U.  S. 
64,  26  L.  Ed.  46.  See  also  Vandegrift 
9.  Cowles  Engineering  Co.,  161  N.  Y. 
435,  55  N.  E.  941,  48  L.  R.  A.  685; 
Greenwood  v.  Watson,  171  Fed.  619, 
96  C.  C.  A.  421;  infra,  §  832;  Williston, 
Sales,  §450. 

^  Blandford  v.  Andrews,  Croke  Eliz. 
694;  Lancashire  v,  Killingworth,  1 
Ld.  Ray.  686;  Morris  v.  Timmins,  1 
Beav.  411;  Inchbald  v.  Western  dbc. 
Co.,  17  C.  B.  (N.  S.)  733;  Mackay  t;. 
Dick,  6  App.  Cas.  251;  Peck  v.  United 
States,  102  U.  S.  64,  26  L.  Ed.  46; 
Um'ted  States  v.  United  Engineering 
Co.,  234  U.  S.  236,  58  L.  Ed.  1294,  34 
8.  Ct.  843;  Anvil  Mining  Co.  v,  Himi- 
ble,  153  U.  S.  540,  552,  38  L.  Ed.  814, 
14  S.  Ct.  876;  Kingman  v.  Western 
Mfg.  Co.,  92  Fed.  486,  34  C.  C.  A.  489; 
KeUy  V.  Fahmey,  123  Fed.  280,  59 
C.  C.  A.  298;  Tennesese,  etc.,  R.  Co., 
p.  Danforth,  112  Ala.  80,  20  So.  502; 
Wolf  V.  Marsh,  54  Cal.  228;  Love  v. 
Mabury,  59  Cal.  484;  Griffith  v.  Hap- 
persberger,  86  Cal.  605,  25  Pac.  137, 
487;  Antonelle  v,  Kennedy  A  Shaw 
Lumber  Co.,   140  Cal.  309,  415,  73 


Pac.  966;  Anderson  v.  Quick,  163  Cal 
658,  126  Pac.  871;  Durland  v,  Pitcairn, 
51  Ind.  426;  King  v.  King,  69  Ind.  467; 
DlU  9.  Pope,  29  Kans.  289;  National 
Supply  Co.  V.  United  Kansas  &c.  Co., 
91  Kans.  509,  138  Pac.  599;  Jones  v. 
Walker,  13  B.  Mon.  163,  56  Am.  Dec. 
557;  De  La  Vergne  Co.  v.  New  Orleans 
Co.,  51  La.  Ann.  1733,  26  So.  455; 
North  t^.  MaUory,  94  Md.  305,  51  AU. 
89;  Grioe  v.  Noble,  59  Mich.  515,  26 
N.  W.  688;  Lee  v.  Briggs,  99  Mich. 
487,  58  N.  W.  477;  Famous  Players' 
Film  Co.  V,  Salomon  (N.  H.),  106  Atl. 
282;  Hawley  t^.  Keeler,  53  N.  Y.  114, 
121 ;  Gallagher  v,  Nichols,  60  N.  Y.  438; 
Nichols  V.  Scranton  Steel  Co.,  137  N.  Y. 
471, 33  N.  E.  561;  Patterson  t;.  Meyer- 
hofer,  204  N.  Y.  96,  97  N.  E.  472; 
Baker  t;.  Woman's  Um'on,  57  N.  Y. 
App.  Div.  290,  67  N.  Y.  S.  949;  Cus- 
ten  V.  Robison,  180  N.  Y.  App.  D.  384, 
167  N.  Y.  S.  1013;  Hulbert  t;.  Felber 
Engineering  Works,  75  N.  Y.    Misc. 
621,   133  N.  Y.  S.  918;   Browne  v. 
Jno.  P.  Sharkey  Co.,  58  Oreg.  480,  115 
Pac.  156;  Scott  t;.  Hubbard,  67  Oreg. 
498, 136  Pac.  653;  Kress  House  Moving 
Co.  V,  George  Hogg  Co.  (Pa.),  106  Atl. 
351;  Guilford  t;.  Mason,  24  R.  I.  386, 
53  Atl.  284;  Olson  v.  Snake  River  Co., 
22  Wash.  139,  60  Pac.  156;  Jones  v. 
Singer  Mfg.  Co.,  38  W.  Va.  147,  18 
S.  E.  478;  Boggess  v.  Bartlett,  72  W. 
Va.  377,  78  S,  E.  241;  Mitchdl  r. 
Davis,  73  W.  Va.  352,  80  S.  E.  491. 
Prevention  also  may  be  breach  of  an 
implied  promise,  see  infra,  {  1318. 
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caused  the  non-performance  of  the  condition.^  Therefore,  it 
is  not  enough  that  the  promisor  evidently  would  have  prevented 
performance  of  the  condition.  If  the  promisee  could  not  or 
would  not  have  performed  the  condition  or  it  would  not  have 
hapi)ened  whatever  had  been  the  promisor's  conduct,  the  con- 
dition is  not  excused.^  Any  conditions  which  the  facts  show 
might  have  been  performed  by  him,  it  will  be  assumed  would 
have  been  performed  if  the  conduct  of  the  promisor  was  such 
as  to  preclude  the  possibility  of  performance.  It  must  not  be 
assumed  when  performance  of  a  condition  has  been  prevented 
that  the  promisor  necessarily  becomes  liable  for  the  same 
amoimt  that  he  would  have  been  if  the  condition  had  been  per- 
formed. The  extent  of  liability  will  be  the  same  if  performance 
of  the  condition  was  not  part  of  the  substantial  consideration 
or  exchange  for  the  promisor's  performance,  but  was  nothing 
more  than  a  circumstance  on  the  happening  of  which  perform- 
ance of  the  promise  became  due,  having  no  pecimiary  value 
in  itself,  as  a  condition  in  a  building  contract  requiring  an 
architect's  certificate.  But  if  the  performance,  like  the  delivery 
of  goods  in  a  contract  to  buy  and  sell  was  the  intended  ex- 
change for  the  promisor's  performance,  and  was  of  pecuniary 
value,  this  value  will  be  deducted  from  the  value  of  what  was 
promised  in  estimating  the  promisee's  damages. 

It  is  as  effective  an  excuse  of  performance  of  a  condition 
that  the  promisor  has  hindered  performance  as  that  he  has 
actually  prevented  it.  The  early  decisions  are  to  the  contrary,  *® 
but  it  seems  evident  that  the  same  principle  of  justice  which 

•  See  wpra, '  §  506.  Terrell  t;.  Proctor  (Tex.  Civ.  App.),  172 

•  Rubber  Trading  Ck>.  v,  Manhattan      S.  W.  996, 1000. 

Rubber  Mfg.  Co.,  221  N.  Y.  120,  116  ^  In  Morris  t;.  Lutterel,  Cro.  Eliz. 
N.  £.  789.  Thus  where  the  pa3rment  672,  to  debt  on  a  bond  conditioned  for 
of  money  is  a  condition  qualifying  an  saving  harmless  another  from  an  ob- 
obligation,  though  pa3rment  or  tender  ligation  to  pay  £100  at  a  certain  day 
oi  the  money  is  excused  by  a  repudia^  and  place,  the  defendant  pleaded  that 
tion  of  the  obligation,  yet  ''the  cir-  on  the  day  of  payment  he  was  going 
oumstances  must  be  such  as  to  show  to  make  the  pasonent  when  the  plain- 
that  tiie  party  was  ready  to  make  ac-  tiff  "by  covin  betwixt  him  and  another 
tual  payment,  and  that  he  would  have  stranger  caused  the  defendant  to  be 
done  80  but  for  such  refusal."  Shank  imprisoned  and  to  be  detained  in  pri- 
9.  Gn^,  45  W.  Va.  543,  32  S.  E.  248.  son  until  after  sunset  of  the  same 
See  also  McCalley  t;.  Otey,  99  Ala.  day,  to  the  intent  that  the  said  £100 
584,  12  So.  406,  4  Am.  St.  Rep.  87;  should  not  be  paid."   On  demurrer  the 
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precludes  a  promisor  from  taking  advantage  of  a  oondition,  the 
performance  of  which  he  himself  has  prevented,  precludes  him 
also  from  setting  up  a  condition  the  performance  of  which  he 
has  made  more  difficult.  ''Where  a  party  stipulates  that  an- 
other shall  do  a  certain  thing,  he  thereby  impliedly  promises 
that  he  will  himself  do  nothing  which  will  hinder  or  obstruct 
that  other  in  doing  that  thing;"  ^^  and  indeed  if  the  situation 
is  such  that  the  cooperation  of  one  party  is  an  essential  pre- 
requisite to  performance  by  the  other,  there  is  not  only  a  con- 
dition implied  in  fact  qualifying  the  promise  of  the  latter,  ^^ 
but  also  an  implied  promise  by  the  former  to  give  the  necessary 
cooperation.^'  An  exception  to  this  principle  must  be  made 
where  the  hindrance  is  due  to  some  action  of  the  promisor  which 
under  the  terms  of  the  contract  or  the  customs  of  business  he 
was  permitted  to  take.  Thus  if  a  party  seeking  to  secure  all 
the  merchandise  of  a  certain  character  which  he  could,  entered 
into  a  contract  for  a  quantity  of  the  required  goods,  and  subse- 
quently made  performance  of  the  contract  by  the  seller  more 
difficult  by  maJdng  other  purchases  which  increased  the  scar- 
city of  the  available  supply,  his  conduct  would  furnish  no 
excuse  for  refusal  to  perform  the  prior  contract.  ^^ 

Not  infrequently  a  promise  is  subject  to  more  than  one 
condition.  Sometimes  such  conditions  can  be  performed  in 
any  order,  but  sometimes  one  condition  in  the  nature  of  things 


plea  was  held  bad  on  the  ground  that 
''such  a  bare  surmise  was  not  any  bar." 
In  Blandford  v,  Andrews,  Cro.  Eliz. 
694,  to  debt  on  an  obligation  condi- 
tioned, that  the  defendant  should  pro* 
cure  a  marriage  between  the  plaintiff 
and  one  Bridget  Palmer,  the  defendant 
pleaded  that  the  j^aintiff  come  to  the 
said  Bridget  Palmer,  called  her  oppro- 
brious epithets  and  told  her  that  if  he 
married  her  he  would  tie  her  to  a  post. 
On  demurrer  the  court  held  that  ''the 
defendant  ought  to  show  that  thoe 
was  not  any  default  in  him;  and  that 
he  did  as  much  as  in  him  lay  to  procure 
it;  otherwise  he  does  not  save  his  ob- 
ligation; and  these  words  spoken  be- 
fore the  day,  at  one  time  only,  are  not 


such  an  impediment  but  that  the  mai^ 
riage  might  have  taken  effect." 

^^Gay  V,  Blanchard,  32  La.  Ann. 
497,  quoted  with  approval  in  Patter- 
son 9.  Meyerhofer,  204  N.  Y.  96,  97 
N.  E.  472.  See  also  United  States  v. 
Peck,  102  U.  S.  64,  26  L.  Ed.  46;  Kress 
House  Moving  Co.  t;.  George  Hogg  Co. 
(Ri.),  106  Atl.  351. 

u  See  infra,  §§  1293,  1318. 

^*Ihid,;  and  see  Pneumatic  Signal 
Co.  V.  Texas,  etc.,  R.  Co.,  200  N.  Y. 
126,  93  N.  E.  471. 

14  Even  total  prevention  by  the 
promisor  may  be  contemplated  as  a 
contingency  of  which  the  piomiaee 
takes  the  chance,  but  such  a  case  iviU 
be  very  rare. 
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cannot  be  perfoimed  until  another  ha^  also  been  performed. 
Where  a  promise  is  made  to  pay  a  sum  of  money  if  the  promisee 
constructs  a  building  and  if  he  also  secures  an  architect's 
certificate,  stating  that  the  building  has  been  properly  con- 
structed, it  is  impossible  to  perform  the  second  condition  until 
the  first  has  been  performed.  In  this  case  both  the  conditions 
were  to  be  performed  by  the  promisee.  Sometimes,  however, 
the  promisor  himself  is  to  perform  a  condition,  and  imtil  he 
performs  it,  it  is  impossible  for  the  promisee  to  perform  the 
condition  which  he  must  perform  in  order  to  be  entitled  to  the 
promised  performance. 

Thus  imder  an  insurance  policy  which  makes  arbitration  of 
the  loss  a  condition  precedent  to  recovery,  and  also  provides 
that  one  of  the  arbitrators  must  be  named  by  the  insurer,  his 
failure  to  name  an  arbitrator  will  prevent  the  performance  of 
the  condition  of  arbitration.  Such  prevaition  excuses  non- 
performance of  the  condition.  ^^ 

So  the  perfonnance  of  a  condition  by  the  promisee  may  be 
impossible  without  notice  of  some  fact  from  the  promisor.  A 
failure  to  give  such  notice  is  a  prevention  of  performance.^^ 


>*In  Brock  v,  DweUing  House  Ins. 
Co.,  102  Micsh.  583,  61  N.  W.  67,  47 
Am.  St.  Rep.  562,  a  condition  of  ar- 
bitration was  held  excused  by  the  un- 
reasonable action  of  an  appraiser  ap- 
pointed by  the  insurance  company. 
The  court  say,  at  page  593,  "It  is  well 
aettled  that  where  the  conduct  of  the 
company's  appraiser  in  refusing  to 
agree  on  an  umpire  is  inexcusable,  and 
virtually  amounts  to  a  refusal  to  pro- 
ceed with  the  appraisement,  the  fact 
that  the  appraisement  was  not  con- 
cluded before  suit  brought  will  not  bar 
an  action  on  the  policy.  McCullough 
V.  Insuranoe  Co.,  113  Mo.  606,  21  S.  W. 
207;  Bishop  v.  Insurance  Co.,  130  N.  Y. 
488^  29  N.  E.  844;  Uhrig  v.  Insurance 
Co.,  101  id.  362,  4  N.  E.  745;  Brad- 
Bhaw  0.  Insurance  Co.,  137  id,  137,  32 
N.  E.  1055." 

"  In  Spooner  v.  Baxter,  16  Pick.  409, 
the  defendant  had  agreed  to  bmld  a 
vessel  and  deliver  it  at  Falmouth  or 


Boston  at  the  option  of  the  plaintiff. 
The  plaintiff  was  unable  to  prove  any 
notice  of  election  at  which  port  he 
would  take  the  vessel,  but  the  court 
held  that  this  condition  which  quali- 
fied the  defendant's  liability  was  not 
peiformable  until  the  defendant  him- 
self had  given  notice  that  the  vessel 
was  completed.  For  this  reason  the 
plaintiff  recovered. 

Cf,  Coombe  v,  Greene,  11  M.  A  W. 
480.  The  defendant  there  had  agreed 
to  expend  on  certain  premises  £100 
"under  the  direction  or  with  the  appro- 
bation of  some  competent  surveyor  to 
be  named  by  the  plaintiff. ' '  The  plain- 
tiff alleged  that  the  defendnat  had  not 
laid  out  this  sum,  though  he,  the  plain- 
tiff, was  always  ready  to  appoint  a  com- 
petent surveyor  of  which  the  defend- 
ant had  notice.  On  demurrer  judgment 
was  given  for  the  defendant  on  the 
ground  that  the  actual  appointment 
of  the  surveyor  was  a  condition  preoe- 
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§  678.  Waiver. 

Performance  of  a  condition  may  also  be  excused  by  waiver. 
Waiver  is  a  troublesome  tenn  in  the  law.  Its  use  is  not  con- 
fined to  conditional  contracts,  and  any  satisfactory  discussion 
of  it  must  consider  all  its  applications.  It  is  used  with  different 
meanings  and  there  are  therefore  necessarily  conflicting  judi- 
cial statements  as  to  its  requisites.  The  conunon  judicial 
definition  is:  ''an  intentional  relinquishment  of  a  known 
right, "  ^^  or  words  of  similar  import.  This  definition  is  open 
to  criticism  for  more  reasons  than  one.  In  the  first  place  it  is 
likely  to  be  understood  as  implying  that  any  intentional  re- 
linquishment of  a  known  right  is  necessarily  effective.  This 
is  of  course  unsound.  A  contract  right  or  other  chose  in  action 
as  a  rule  can  no  more  be  relinquished  than  created  without 
consideration  or  a  sealed  instrument.  A  release  or  an  accord 
and  satisfaction  is  the  ordinary  way  by  which  contractual 
rights  are  effectively  relinquished.^^  That  there  are  some 
exceptions,  however,  to  the  generality  of  the  rule  that  a  seal  or 
consideration  is  needed  in  order  to  extinguish  an  intangible 
contractual  right  cannot  be  disputed.    Especially  where  the 

dent  to  the  defendant's  obligation.   No  142,  153,  75  N.  W.  445;  Crawford  v. 
action   by   the   defendant   or   notice  Winterbottom,  88  N.  J.  L.  588,  589, 
from  him  was  necessary  to  enable  the  96  Atl.  497;  Parsons  v.  Lane,  97  Minn, 
plaintiff  to  name  the  surveyor.  98,  105,  106  N.  W.  485;  Clark  v.  West, 
I'Caulfield   t;.   Finnegan,    114  Ala.  193  N.  Y.  349,  360,  86  N.  E.  1;  Alsens 
39,  48,  21  So.  484.    This  definition,  or  Ac.  Cement  Works  v.  Degnon  Contract- 
one  of  identified  meaning,  sometimes  ing  Co.,  222  N.  Y.  34,  118  N.  E.  210; 
substituting  "voluntary"  for  "inten-  List  v.  Chase,  80  Ohio  St.  42,  49,  88 
tional"  may  be  found  in  the  following  N.  E.  120;  Boynton  v,  Braley,  54  Vt. 
cases  and  many  others:   First  Nat.  92,  95;  Barber  v.  Vinton,  82  Vt.  327; 
Bank  of  Los  Angeles  v.  Maxwell,  123  Rogers  v,  Whitney,  91  Vt.  79,  99  AtL 
Cal.  360,  368,  55  Pac.  980;  State  v.  419;  Day  v.  Martin,  78  Va.  1,  7;  Fra- 
Hartley,  75  Conn.  104,  109,  52  Atl.  ser  v,  MiDA  L.  Ins.  Co.,  114  Wis.  510, 
615;  Star  Brewery  Co.  v.  Primas,  163  523,  90  N.  W.  476;  Lukens  Lx>n  & 
m.  652,  662,  45  N.  E.  145;  Currie  v.  Steel  Co.  v,  Hartmann-Greiling  Co., 
Continental    Casualty    Co.,    147   la.  (Wis.  1919),  172  N.  W.  894.    And  see 
281,  286,  126  N.  W.  164,  140  Am.  St.  Rice  v.  Fidelity,  etc.,  Ins.  Co.,  103  Fed. 
Rep.  300;  Hurley  v.  Famsworth,  107  427, 435,  43  C.  C.  A.  270. 
Me.  306,  309,  78  Atl.  291;  Kent  v.         ^See  supra,  §120;  infra,  §§1820, 
Warner,  12  Allen,  561,  563;  West  v,  1826,  1838,  except  certain  obligations 
Piatt,  127  Mass.  367,  372.;  Eaton  t;.  of  formal  characer  which  may  be  di»- 
Globe  A  Rutgers  F.  Ins.  Co.,  227  Mass.  charged  by  cancellation  or  surrender. 
354,  116  N.  E.  536,  539;  Bumham  v.  See  infra,  §§  1876  et  seq. 
Interstate  Casualty  Co.,    117  Mich. 
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assertion  of  such  a  right  seems  fraudulent  after  conduct  induc- 
ing the  other  party  to  suppose  the  right  would  not  be  asserted, 
courts  of  equity  at  least  have  held  that  the  right  is  lost;  but 
clear  analysis  requires  recognition  of  the  fact  that  such  deci- 
sions involve  either  exceptions  to  or  violations  of  rules  govern- 
ing the  discharge  of  contracts  laid  down  in  many  decisions, 
and  involved  in  fundamental  principles  of  the  common  law. 
Such  recognition  will  aid  in  fixing  the  boundaries  of  any  method 
which  the  law  may  allow  of  discharging  rights  by  leading  the 
other  party  to  believe  they  would  not  be  asserted.  The  defi- 
nition of  waiver  quoted  above  gives  no  aid  in  determining  these 
boundaries,  and  is  objectionable  otherwise.  Whether  waiver 
must  be  intentional  and  whether  the  right  waived  must  be 
known,  depend  m  great  degree  upon  which  of  the  various 
things  called  waiver  the  discussion  is  about,  as  will  appear  from 
the  following  sections. 

More  progress  will  be  made,  therefore,  if  instead  of  consider- 
int  what  courts  have  said  about  waiver,  an  analysis  is  at- 
tempted of  the  various  meanings  given  the  word  and  of  the 
possible  situations  which  may  involve  surrender  of  rights  or 
excuses  for  non-performance,  together  with  a  statement  of 
fundamental  principles  applicable  to  these  situations.  The 
decisions  may  afterwards  be  examined  in  more  detail. 

§  679.  Different  meanings  of  the  word  waiver. 

The  impossibility  of  an  adequate  definition  of  waiver  as  a 
l^al  term  without  some  narrower  restriction  than  is  usually 
imposed  upon  it  will  be  evident  if  the  different  meanings  with 
which  the  word  is  commonly  used  in  connection  with  contracts 
are  considered.  The  following  distinct  and  different  things  are 
called  waiver. 

1.  An  agreement  for  sufficient  consideration,  made  as  part 
of  or  in  substitution  for  an  obligation  previously  made  and 
still  unperformed,  which  provides  for  a  performance  different 
from  or  substituted  for  that  to  which  the  parties  were  bound 
and  entitled  by  the  original  obligation.  This  should  be  called 
a  collateral  promise  or  substituted  contract  or  accord,  which 
rescinds  rather  than  waives  the  inconsistent  terms  of  the  prior 
obligation. 
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2.  An  election  whereby  a  party  who  has  a  choice  of  alterna- 
tive rights  or  remedies  adopts  one  alternative  and  thereby 
destroys  all  right  to  the  other  alternatives.  This  is  properly 
called  election. 

3.  A  pronaise  or  permission  express  or  implied  in  fact;  sup- 
ported only  by  action  in  reliance  thereon^  to  excuse  performance 
in  the  future  of  a  condition  or  to  give  up  a  defence  not  yet 
arisen,  which  would  otherwise  prevent  recovery  on  an  obU- 
gation.  If  waiver  can  be  given  any  legal  meaning  narrower 
than  the  surrender  of  any  right  or  defence  by  any  means,  this 
kind  of  surrender  may  properly  be  given  the  name.  The  prom- 
ise is  binding  and  the  permission  effective  though  without 
consideration;  and  though  there  is  often  said  to  be  an  estoppel 
and  the  case  said  to  be  distinguishable  from  waiver,  there  is 
not  a  true  estoppel  here  for  there  is  no  misrepresentation  of 
an  existing  fact.  ^^    It  may  be  called  a  promissory  estoppel. 

4.  A  promise  or  permission  express  or  implied,  supported 
only  by  a  promissory  estoppel  to  excuse  p^ormance  of  an 
obligation  not  due  at  the  time  when  the  promise  is  made.  Such 
a  promise  when  effectual  may  perhaps  also  fairly  be  called 
waiver;  for  here  also  the  discharge  is  binding,  thoi^  there  is 
neither  consideration  nor  seal.^ 


^*A  promise  will  often  be  implied 
from  a  permisaion.  A  permission  not 
to  perform  a  condition  almost  always 
implies  a  promise  to  fulfil  the  condi- 
tional obligation  in  spite  of  non- 
performance of  the  condition.  This, 
however,  is  not  universally  true.  A 
promisor  may  say  to  the  promisee 
in  effect:  "You  need  not  perform  that 
condition,  but  whether  you  do  or  not, 
I  shaU  not  perform  my  promise."  As 
to  the  nature  of  a  promissory  estoppel, 
see  §  139. 

*^What  is  here  called  waiver  may 
sometimes  be  implied  from  silence 
with  knowledge  of  the  facts.  This  is 
"acquiescence''  in  one  of  the  meanings 
given  to  that  word.  In  DeBussche  t;. 
Alt,  8  Ch.  Div.  286,  314,  Thesiger,  J., 
"Tlie  term  'acquiescence'  which  has 
been  applied  to  his  conduct,  is  one 


which  was  said  by  Lord  Cottenham  in 
Duke  of  Leeds  v.  Earl  Amherst  (2 
Ph.  117,  123),  ought  not  to  be  used; 
in  other  words,  it  does  not  accurately 
express  any  known  legal  defence,  but 
if  used  at  aU  it  must  have  attached  to 
it  a  very  different  signification,  accord- 
ing to  whether  the  acquiescence  alr- 
leged  occurs  while  the  act  acquiesced  in 
is  in  progress  or  only  after  it  has  beeQ 
completed.  If  a  person  having  a  right, 
and  seeing  another  person  about  to 
commit,  or  in  the  course  of  committing 
an  act  infringing  upon  that  right, 
stands  by  in  such  a  manner  as  really 
to  induce  the  person  committing  the 
act,  and  who  might  otherwise  have 
abstained  from  it,  to  believe  that  he 
assents  to  its  being  committed,  he 
cannot  afterwards  be  heard  to  com- 
plain of  the  act.   This,  as  Lord  Cotteor- 
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5.  A  promise  express  or  implied  without  consideration  to 
give  up  a  defence  which  has  aheady  arisen  or  to  be  liable  in 
spite  of  an  excuse  which  has  already  freed  the  promisor;  and 
where,  therefore,  there  can  be  no  promissory  estoppel  of  the 
sort  suggested  in  case  3. 

6.  A  promise  express  or  implied  without  consideration  to 
release  or  dischaige  an  obligor  from  a  duty  which  has  already 
arisen.   Here  also  there  is  no  promissory  estoppel. 

7.  Actual  or  prospective  prevention  of  performance  of  a 
promise  or  condition,  or  words  or  conduct  showing  that  even 
though  such  promise  or  condition  be  performed,  the  coxmter- 
performance  due  will  not  be  furnished.  ^^ 

8.  Laches  destroying  a  right  to  equitable  relief,  which  once 
existed. 

9.  Action  in  the  coiuse  of  judicial  proceedings  which  de- 
prives a  parly  of  a  right.  The  plaintiff  in  an  action  based  on  a 
contract,  or  on  any  other  cause,  may  make  a  retraxit,  which 
''is  an  open  and  volxmtary  renunciation  of  his  suit  in  court,  and 
by  this  he  forever  loses  his  action. "  ^^  So  a  general  appearance 


ham  said  in  the  case  already  cited,  is 
the  proper  sense  of  the  term  'aoquies- 
emoe'  and  in  that  sense  may  be  de- 
fined as  quiescence  under  such  cir- 
cumstances as  that  assent  may  be 
reasonably  inferred  from  it,  and  is  no 
more  than  an  instance  of  the  law  of  es- 
toppel by  words  or  conduct.  But  when 
once  the  act  is  completed  without  any 
knoidedge  or  assent  upon  the  part  of 
ihe  person  whose  right  is  infringed,  the 
matter  is  to  be  determined  on  very  dif- 
ferent legal  considerations.  A  right 
of  action  has  then  vested  in  him  which, 
at  all  events  as  a  general  rule,  caimot 
be  divested  without  accord  and  satis- 
faction, or  release  under  seal.  Mere 
BubmisBion  to  the  injury  for  any  time 
short  of  the  period  limited  by  statute 
for  the  enforcement  of  the  right  of 
action,  cannot  take  away  such  right, 
althouf^  imder  the  name  of  laches  it 
may  afford  a  ground  for  refusing  re- 
lief under  some  particular  circum- 
Btances;  and  it  i|  dear  that  even  an 


express  promise  by  the  person  injured 
that  he  would  not  take  any  legal  pro- 
ceedings to  redress  the  injury  done  to 
him  could  not  by  itself  constitute  a 
bar  to  such  proceedings,  for  the  prom- 
ise would  be  without  consideration, 
and  therefore  not  binding."  Perhaps 
it  should  rather  be  said  that  acquies- 
cence always  means  such  non-action 
as  to  indicate  assent  that  a  known  sit- 
uation shall  continue.  The  distinc- 
tion seems  rather  to  be  in  the  effect  of 
acquiescence  than  in  the  meaning  of 
the  word.  Just  as  a  promise  may  some- 
times create  legal  consequences  and 
sometimes  may  not,  so  acquiescence 
may  form  the  basis  of  a  true  waiver, 
or  it  may  not,  according  as  change  of 
position  is  made  in  reliance  upon  it. 

'^For  cases  of  this  sort  see  suprc^ 
§  677,  iTifra,  §§  767, 789. 

»3  Bl.  Ck>m.  296.  See  further 
Thomason  v,  Odum,  31  Ala.  108,  68 
Am.  Dec.  159;  Barnard  v.  Daggett,  68 
Ind.  305,  310;  Hodges  t;.  Council,  86 
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precludes  objection  to  jurisdiction  over  the  person  of  a  defend- 
ant. 

In  view  of  these  different  meanings  of  the  word  waiver  it  is 
obviously  idle  to  attempt  to  define  the  requirements  of  a  valid 
waiver  unless  its  use  is  first  confined  to  some  one  or  more  of  its 
ordinary  applications  wherein  the  requirements  of  the  law  are 
identical.  Until  that  is  done  there  will  be  constant  confusion 
of  expression.  One  court  will  say  "no  question  of  estoppel  as 
distinguished  from  waiver  arises;  "  ^^  another  court  will  say 
"The  basis  of  waiver  is  estoppel;  "  **  another  will  say  waiver 
unsupported  by  consideration  is  not  binding;  *^  another  that 
"There  should  be,  to  constitute  a  waiver  .  .  .  either  a  con- 
tract supported  by  a  consideration,  or  the  necessary  elements 
of  estoppel;  "  ^  another  that  "The  defence  of  waiver  does  not 
require  any  consideration  beneficial  to  the  waiver  nor  any 
element  of  estoppel."  ^^  All  of  these  statements  may  be  true 
of  some  one  or  more  of  the  situations  to  which  the  word  waiver 
is  applied.  None  of  the  statements  are  true  of  all.  An  under- 
standing of  the  law  requires  that  each  of  these  different  legal 
transactions  be  looked  at  separately  and  its  requirements 
determined. 


N.  C.  181;  Oloott  p.  BaafiOl,  7  N.  H. 
469,  479;  Small  v,  Hoekins,  26  Vt.  209, 
217. 

^  Holdsworth  v.  Tucker,  143  Mass. 
369,  376,  9  N.  E.  764. 

*^  Equitable  Life  Assur.  Soc.  v. 
M^Elroy,  83  Fed.  631,  638,  49  U.  S. 
App.  548,  28  C.  C.  A.  365.  See  also 
Hampton  Stove  Ck>.  v.  Gardner,  154 
Fed.  805,  83  C.  C.  A.  521;  MobUe  life 
Ins.  Co.  V.  Pruett,  74  Ala.  487.  See 
also  Northwestern  Ins.  Ck>.  v.  Amer- 
man,  119  lU.  329,  10  N.  E.  225,  59 
Am.  Rep.  799;  New  York,  etc.,  Ins. 
Ck>.  V.  Watson,  23  Mich.  486;  Under- 
wood V.  Fanners',  etc.,  Ins.  Co.,  57 
N.  Y.  500;  McFarland  v,  Peabody  Ins. 
Co.,  6  W.  Va.  425. 

'^Stackhouse  v.  Bamston,  10  Ves. 
453.  See  also  Belknap  v.  Bender,  75 
N.  Y.  446,  31  Am.  Rep.  476;  Lantz  v. 
Vermont  Ins.  Co.,  139  Pa.  St.  546,  21 


Ati.  80,  10  L.  R.  A.  677,  23  Am.  St. 
R^.  202;  Adams  v,  Paton  (Tex.  Civ. 
App.),  173  S.  W.  546. 

**  American  Central  Ins.  Co.  v.  Mo- 
Crea,  8  Lea,  513,  quoted  with  approval 
in  Dale  v.  Continental  Ins.  Co.,  95 
Tenn.  38,  50,  31  S..  W.  266;  See  to 
similar  effect  Easier  v.  West  India 
S.  S.  Co.,  212  Fed.  862,  129  C.  C.  A. 
382;  Haggarty  v,  Elyton  Land  Co., 
89  Ala.  428,  7  So.  651;  Ripley  v,  iEtna 
Ins.  Co.,  30  N.  Y.  136,  86  Am.  Dec. 
362;  Underwood  v.  Farmers'  Ins.  Co., 
57  N.  Y.  600;  Atlantic,  etc.,  R.  Co.  ». 
Bryan,  109  Va.  523,  528, 65  S.  E.  30. 

''Cowie  V.  Strohmeyer,  150  Wis. 
401,  136  N.  W.  956,  982.  See  also 
Washburn  v.  Union  Central  Life  Ins. 
Co.,  143  Ala.  485,  38  So.  1011;  Hans- 
com  V.  Home  Ins.  Co.,  90  Me.  333,  38 
Atl.  324;  Parsons  v.  Lane,  97  Minn. 
98,  106  N.   W.  485;  Titus  v.  Glens 
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§  680.  Contract  for  substituted  performance. 

Either  prior  to  the  tiioe  for  performing  a  contract,  or  after 
its  breach,  the  parties  may  agree  that  one  or  both  of  them  shall 
do  something  different  from  the  performance  which  the  original 
contract  specified.  If  the  i^reement  is  made  after  breach,  it 
is  an  accord,  and  when  executed  it  is  an  accord  and  satis- 
faction.^ The  new  contract  may  be  like  the  old  except  for  the 
single  particular  of  the  time  of  performance.  Thus,  where, 
after  failure  to  carry  out  a  marriage  contract  at  the  agreed 
time,  negotiations  are  b^un  to  arrange  for  a  subsequent  date, 
whatever  rights  may  have  accrued  from  such  failure  are  thereby 
disehai^ed.^  If  the  new  agreement  is  made  when  there  has  as 
yet  been  no  breach  of  the  original  contract  it  is  not  technically 
an  accord  but  the  principles  involved  are  the  same,  being  merely 
those  involved  in  the  formation  of  any  contract.  Whether  the 
agreement  is  made  before  or  after  breach,  therefore,  there  must 
he  consideration  to  support  it.  The  instances  where  the  word 
waiver  is  most  commonly  applied  to  such  a  substituted  agree- 
ment are  where  the  substituted  performance  agreed  upon  lacks 
some  requisite  of  the  original  contract.''^ 

Thus  where  in  sales  of  personal  property,  the  buyer  accepts 
as  satisfactory  goods  which  do  not  fulfil  the  requirements  of 
the  ori^nal  bargain,  perhaps  because  delivered  too  late,  per- 
haps because  different  in  quantity,  perhaps  because  differing 
in  kind  or  quality;  the  defect  is  often  said  to  be  waived.  In 
contracts  for  the  sale  of  real  estate,  similarly,  the  buyer  may 
accept  a  deed  which  does  not  give  him  precisely  the  estate  or 

the  covenants  for  which  he  originally  bargained.    If  in  any  case 


Falls  Ihb.  Co.,  81  N,  Y.  410;  Metcalf 
^  Pheoix  Ids.  Co.,  21  R.  I.  307,  43 
Ati.  541;  Webster  v.  State  Mut.  F.  Ins. 
Co.,  81  Vt  75, 80, 09  Ati.  319. 

"See  infm,  §1837. 

"FiUk  9.  Burke,  93  Kan.  93,  143 
Pte.  498,  L  R.  A.  1916  B.  279. 

"See,  e.  g.,  Bennie  v.  Becker-Franx 
Co.,  14  Aria.  580,  134  Fac.  280;  CaU- 
foroia  Raisin  Growers'  Assoc,  u. 
Abbott,  160  Cal.  601,  117  Pac.  767; 
Mahoney  v.  Hartford  Inv.  Corpora- 
tion, 82  Ckmn.  280,  73  Ati.  766. 


*^  So  a  stipulation  in  a  building  con- 
tract that  on  any  disagreement  as  to 
the  performance  of  any  agreement  or 
value  of  extra  work  the  same  shall  be 
referred  to  arbitrators  and  a  decision 
by  a  majority  shall  be  final  supersedes 
the  provision  for  an  engine^s  final 
certificate  as  a  condition  precedent  to 
the  right  of  pa3rment.  Central  Union 
Stock  Yards  Co.  v,  Uvalde  Asphalt 
Paving  Co.,  82  N.  J.  £q.  246,  87  A. 
235. 
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the  substituted  perfonnance  given  or  agreed  to  be  given  is 
different  from  that  origmally  contracted  for,  and  is  not  merely 
less,  the  later  agreement  is  supported  by  sufficient  consider- 
ation,'^ and  is  unquestionably  binding.  If,  however,  as  matter 
of  necessary  reasoning  from  the  terms  of  the  bargain  itself,  and 
not  simply  from  proof  of  its  value  in  fact,  the  substituted  per- 
formance is  less  than  that  originally  bai^ained  for,  there  is  no 
sufficient  consideration;  '^  and  if  the  agreement  is  enforced,  it 
must  be  on  principles  not  applicable  to  accord  and  satisfaction, 
but  to  one  of  the  other  classes  of  cases  included  under  the  broad 
and  inacciurate  name  of  waiver.''  A  case  analogous  to  that  of 
a  new  substituted  contract  is  presented  by  the  so-called  waiver 
by  a  servant  when  entering  into  a  contract  of  employment  to 
surrender  the  rights  given  him  by  an  employers'  liability  law, 
or  by  the  conunon  law,  for  injuries.  Such  i^reements  are  part 
of  the  contract  of  employment  and  do  not  lack  consideration. 
They  are,  however,  generally  held  to  be  opposed  to  public 
policy.'^  Where  statutes  impose  liability  to  creditors  on  the 
stockholders  of  a  corporation,  ''A  corporate  creditor  may,  by 
express  contract,  when  the  debt  is  inciured,  waive  his  ri^t  to 
collect  from  the  stockholder  debts  which  the  corporation  fails 
to  pay."  '^  In  the  last  two  illustrations  the  so-called  waiver 
is  part  of  the  original  contract,  but  this  involves  no  distinction 
in  principle  from  cases  where  a  second  contract  dispensed  with 
some  condition  or  promise  in  an  earlier  contract. 


§  681.  A  substituted  contract  need  not  be  intended  as  a  stir- 
•  render  of  a  rig^t. 

It  is  constantly  stated  in  the  books  that  waiver  must  be 
intentional  or  voluntary.''  So  far  as  this  means  that  waiver 
procured  by  fraud  or  diu'ess  is  ineffectual,  no  fault  can  be  found 
with  the  statement,  but  as  it  is  ordinarily  and  naturally  under- 
stood, more  than  this  is  meant.  It  seems  to  be  asserted  that 
the  party  waiving  a  right  must  have  the  intention  of  giving  it 

**  See  supra,  §130.  cases  cited,  quoted  with  approval  in 

ss  Either  class  6  or  6  under  the  Bush  v,  Hobinson,  95  Ky.  492,   26 

classification  in  the  previous  section.  S.  W.  178. 
s«  See  1  Mechem,  Agsacy,  §  1681.  *«  See  supra,  §  678. 

**  Cook  on  Corporations,  §  216,  and 
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up  in  order  to  be  deprived  of  it.  Here  as  always  when  any 
statement  is  made  about  waiver,  it  is  essential  to  consider  the 
application  of  the  statement  to  each  of  the  various  legal  situ- 
ations which  go  by  that  name.'^  It  is  obvious  that  if  the  so- 
called  waiver  is  made  by  a  substituted  contract  or  accord  based 
on  valid  consideration,  the  requirements  of  the  law  must  be 
the  same  as  for  the  formation  of  any  contract.  There  must  be 
an  expression  of  mutual  assent,  but  the  actual  mental  intent  is 
immaterial.^  When  a  case  of  surrendering  a  right  by  a  sub- 
stituted contract  is  presented  where  the  apparent  intent  differs 
from  the  actual  intent,  the  apparent  intent  controls.'^  But  the 
expressions  generally  foimd  in  the  cases  are  somewhat  mis- 
leading, because  they  imply  that  the  actual  intent  is  the  vital 
matter.  It  is  only  where  words  or  actions  are  ambiguous  and 
where  more  than  one  possible  meaning  might  rightfully  be 
ascribed  to  them  by  the  party  speaking  or  acting,  that  his 
actual  intent  becomes  material.^ 


§  682.  S[nowledge  of  facts  is  not  necessaiy  for  a  substituted 
contract 

Not  only  is  actual  intent  and  even  apparent  intention  to 
waive  unimportant  in  some,  at  least,  of  the  various  things 
called  waiver,  but  even  knowledge  of  the  facts  may  or  may  not 
be  essential  according  as  one  or  another  of  the  kinds  of  obli- 


"See«upra,  §679. 

"See  mpra^  §21. 

^  In  West  V.  Piatt,  127  Mass.  367, 
372,  the  court  said:  "A  waiver  is  in- 
deed the  intentioiial  relinquishment 
of  a  known  right;  but  the  best  evidence 
of  intention  is  to  be  found  in  the  lan- 
guage used  by  the  parties.  The  true 
inquiry  is,  what  was  said  or  written, 
and  whether  what  was  said  indicated 
the  alleged  intention.  Th«  plain- 
tiff had  a  right  to  act  on  the  natural 
interpretation  of  the  correspondence, 
and  the  defendants'  conduct  in  refer- 
ence to  it.  The  secret  understanding 
or  intent  of  the  defendants  or  their 
agents  could  not  affect  his  rights. 
Tliua,  when  an  attorney   consented 


that  a  deputy  sheriff  might  take  a 
reodpt  for  goods  attached,  it  was  held 
erroneous  to  tell  the  jury  that  such 
consent  should  have  been  expressed 
with  the  intent  of  influencing  or  con- 
trolling the  officer's  conduct,  and  of 
assuming  the  risk.  Wright  v,  Willis, 
2  Allen,  191;  Gould  v,  Norfolk  Lead 
Ck>.,  9  Gush.  338,  345,  57  Am.  Dec.  50. 
A  delivery,  apparently  unrestricted, 
of  goods  sold  for  cash,  is  a  waiver  of 
the  condition  that  payment  is  to  be 
made  before  the  title  passes,  although 
the  seller  has  an  undisclosed  intent 
not  to  waive  the  condition.  Upton  v, 
Sturbridge  Cotton  Mills,  111  Mass. 
446." 

«  See  8ttpm,  §§  94, 613. 
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gation  or  defence  going  under  the  name  of  waiver  is  nnd^ 
consideration.  Knowledge  of  the  facts  is  not  essential  for  the 
formation  of  a  valid  contract,  though  mutual  mistake  of  an 
essential  fact  may  be  an  equitable  reason  for  avoiding  it/^ 
A  contract  to  surrender  a  right  or  a  defence  must  be  subject 
to  the  same  rules  as  other  contracts  in  this  respect.  If  both 
parties  made  the  bargain  imder  a  mistaken  assumption  of 
essential  facts  relating  to  the  existence  or  nature  of  the  supposed 
right  of  action  or  defence  their  bai^ain  should  be  voidable; 
and  if  one  knowing  the  facts  took  advantage  of  the  other's 
ignorance,  it  would  likewise  be  voidable;  and  if  an  agreement 
were  made  to  excuse  a  breach  of  condition,  facts  showing  that 
unknown  to  the  promisor  there  had  aheady  been  a  fatal  breach 
thereof  would  doubtless  be  so  essential  as  to  afford  ground  for 
the  application  of  the  equitable  principles.  But  the  mere 
circumstance  that  the  promisor  was  ignorant  of  important 
collateral  facts  would  not  be  an  excuse.  Whether  the  facts  of 
which  the  promisor  was  ignorant  might  have  been  learned  had 
reasonable  diligence  been  exercised,  may  also  be  a  material 
circumstance.*^ 


§  683.  Election. 

Election  as  a  term  in  the  law  is  properly  applied  to  a  case 
where  a  person  has  the  choice  of  one  or  two  alternative  rights 
or  remedies.*'  In  choosing  the  one,  he  necessarily  surrenders 
the  other.  This  principle  is  not  inconsistent  with  the  general 
rule  that  the  surrender  of  a  right  requires  a  sealed  release  or 
consideration,  because  the  choice  made  by  election  gives  the 
one  making  it  an  advantage  which  he  could  not  otherwise  have 
had.  Though  he  surrenders  one  right  he  gains  or  keeps  by  so 
doing  another  and  inconsistent  right.    Thus  where  a  contract 


«^  See  wSra,  §§  1535  ei  seq. 

«*  See  infra,  §  1596.  Also  see  S8  090 
et  seq.  regarding  sales  of  goods. 
Whether  or  not  acceptance  of  defec- 
tive goods  operates  as  a  discharge  of 
the  seller's  liability  for  damages,  if 
the  defects  were  discoverable  on  in- 
spection, certainly  the  defect  ceases 
to  operate  as  a  breach  of  condition. 


See  also  similarly  in  regard  to  ooq- 
tracts  for  the  sale  of  real  estate  and  for 
work  and  labor,  §{  712, 713. 

^A  person  may  also  contract  to 
perform  one  of  two  alternatives,  and 
thus  have  an  election  between  duties. 
See  infroy  i^  1407,  but  this  is  inima- 
terial  to  the  present  discussion. 
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18  broken  in  the  course  of  performance  the  mjured  party  has  a 
choice  presented  to  him  of  continuing  the  contract  or  of  refus- 
ing to  go  on.  If  he  chooses  to  continue  performance  he  has 
doubtless  lost  his  right  to  stop  performance;  but  in  the  nature 
of  the  case  he  could  not  exercise  the  two  inconsistent  rights  of 
which  he  had  the  choice. 

It  is  to  be  observed  that  election  involves  no  requirement  of 
mutual  assent.  Where  the  question  is  one  of  a  substituted 
contract  or  accord  and  satisfaction,  such  mutual  assent  is  an 
obvious  necessity.  And  there  is  much  the  same  requirement 
for  a  waiver  based  on  a  promissory  estoppel.  Such  an  estoppel 
cannot  arise  unless  the  person  claiming  the  benefit  thereof 
knew  of  the  promise  and  showed  assent  thereto  by  acting  in 
reliance  upon  it.  Even  a  promise  unsupported  by  either 
estoppel  or  consideration  whenever  such  a  promise  is  bindmg, 
may  be  thought  to  require,  if  not  an  actual  manifestation  of 
assent  by  the  promisee  for  its  validity,  at  least  a  presimxption 
of  assent  based  on  the  beneficial  character  of  the  promise.  ^^ 

One  who  elects  one  alternative  is  often  said  to  waive  the 
oAer;**  but,  unless  "waive"  is  given  a  very  broad  meaning, 
the  expression  is  inexact,  since  he  could  not  have  both«  His 
only  right  was  to  make  a  choice.  In  some  cases  involving 
election,  the  party  having  this  right  of  choice  may  take  no 
action  for  an  indefinite  period.  Only  exigencies  of  fact  rather 
than  any  rule  of  law  compel  him  to  act.  For  instance,  an  infant 
who  has  entered  an  executory  contract  presumably  may,  with- 


**  Mr.  Justice  HoImeB,  speaking  for 
the  Siqireme  Court  of  the  United  States 
in  Bieroe  v.  Hutchins,  205  U.  S.  340, 
346,  51  L.  Ed.  828,  27  S.  a.  524: 
"Election  is  simply  what  its  name  im- 
ports: a  choice  shown  by  an  overt 
aot,  between  two  inconsistent  rights, 
either  of  which  may  be  asserted  at  the 
wiE  of  the  chooser  alone.  Thus,  'if 
a  man  maketh  a  lease,  rendering  a  rent 
or  a  robe,  the  lessee  shall  have  the 
election.'  Go.  litt.  145a.  So  a  man 
may  ratify  or  repudiate  an  unauthoi^ 
iKd  act  done  in  his  name.  Metcalf 
*.  Williams,  144  Mass.  452,  454,  11 
N.  £.  700.   He  may  take  the  goods  or 


the  price  when  he  has  been  induced  by 
fraud  to  sell.  Dickson  v.  Patterson, 
160  U.  S.  584,  40  L.  Ed.  543,  16  S. 
Ct.  373.  He  may  keep  in  force  or  may 
avoid  a  contract  after  the  breach  of  a 
condition  in  his  favor.  Oakes  v.  Manu- 
facturers'  F.  &  M.  Ins.  Co.,  135  Mass. 
248,  249.  In  all  such  cases  the  charac- 
teristic fact  is  that  one  party  has  a 
choice  independent  of  the  assent  of 
anjTone  else." 

^See,  e.  g.,  State  Bank  o..  Brown, 
142  la.  190,  198,  119  N.  E.  81;  First 
Nat.  Bank  v.  Exchange  Nat.  Bank, 
179  N.  Y.  App.  D.  22,  164  N.  Y.  8. 
1092. 
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out  losing  his  right  to  avoid  the  contract,  wait  after  he  comes 
of  age  until  the  time  when  performance  is  due  from  him,  or 
from  his  co-contractor.  That  time  may  come  early  or  late,  and 
only  when  it  does  is  some  action  necessary.  In  other  cases  the 
failure  to  act  promptly  deprives  the  party  having  the  right  of 
election  of  any  choice.  For  instance,  though  one  who  has  been 
induced  to  enter  into  a  contract  by  fraud  may  elect  after  dis- 
covering the  fraud  to  avoid  the  contract,  prompt  action  is  in 
some  cases  at  least  essential ;  the  mere  lapse  of  tune  may  destroy 
the  election.^  The  same  is  true  of  rescission  for  breach  of  con- 
tract; ^^  and  so  where  an  agent  has  entered  into  an  unauthorized 
contract  with  a  third  person,  it  is  ''the  duty  of  the  princii>al 
to  act  immediately  af  t^  knowledge,  and  his  passivity  or  silence 
will  be  construed  into  an  acquiescence  or  satisfaction,  so  as  to 
protect  the  innocent  third  party. "  ^  Election  to  take  ad- 
vantage of  breach  of  condition  in  a  contract  generally  need  not 
be  exercised  imtil  the  time  arrives  when,  by  the  terms  of  the 
contract,  the  party  entitled  to  elect  must  render  some  perform- 
ance. Then  either  performing  or  failing  to  perform  will  indicate 
an  election.  ^^  Even  prior  to  that  tune,  however,  any  conduct 
which  imder  the  circmnstances  is  deceptive  except  on  the 
assumption  that  a  choice  has  been  made,  may  amount  to  an 
election. 

§  684.  Election  does  not  depend  on  intention. 
In  a  correct  definition  of  waiver  wherever  that  word  is  used 

^  See  if^ra,  §  1526.  an  act  inooosistent  with  his  avoiding, 
^  See  infra,  §  1469.  as  distraining  for  rent  (not  under  the 
^Pacific  Vinegar,  etc.,  Works  v,  statute  of  Anne),  or  demanding  sub- 
Smith,  152  Cal.  507,  511,  93  Pac.  85;  sequent  rent,  he  dects  not  to  avoid  the 
and  see  awpruy  §  278.  lease;  but  if  he  says  he  will  avoid,  or 
^  "The  common  expression  'waiv-  /  does  an  act  inconsistent  with  its  con- 
ing a  forfeiture,'  though  sufficiently  tinuance,  as  bringing  ejectment,  he 
correct  for  most  purposes,  is  not  strictly  elects  to  avoid  it.  In  strictness,  there- 
accurate.  When  a  lessee  commits  a  fore,  the  question  in  such  cases  is,  has 
breach  of  covenant,  on  which  the  les-  the  lessor,  having  notice  of  the  breach, 
sor  has  a  right  of  re-entry,  he  may  elected  not  to  avoid  the  lease?  Or  has 
elect  to  avoid,  or  not  to  avoid  the  he  elected  to  avoid  it?  or  has  he  made 
lease,  and  he  may  do  so  by  deed  or  by  no  election?"  Croft  v.  Lumley,  6 
word;  if  with  notice,  he  says,  under  H.  L.  C.  672,  705,  approved  in 
drcumstances  which  bind  him,  that  Qou^  v.  London,  etc.,  Co.,  L.  R.  7 
he  will  not  avoid  the  lease,  or  he  does  Ex.  26. 
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in  the  sense  of  election,  the  requisite  of  even  apparent  intention 
to  surrender  a  right  is  absent.  The  law  simply  does  not  permit 
a  party  in  the  case  supposed  to  exercise  two  alternative  or 
inconfflstent  rights  or  remedies.  Even  though  he  expressly 
states  that  he  intends  to  reserve  a  right,  he  will,  nevertiieless, 
lose  it  if  he  takes  an  inconsistent  course.  Thus  one  who  con- 
tinues to  receive  benefits  under  a  contract  and  assert  rights 
under  it  after  knowledge  of  a  breach  which  would  justify  him 
m  refusing  to  go  on,  cannot  subsequently  set  up  this  breach 
as  an  excuse  for  his  own  non-performance  even  though  he 
asserted  from  the  outset,  and  consistently,  that  he  proposed 
to  do  so." 

It  is  indulging  in  a  fiction  which  is  likely  to  lead  to  con- 
fusion of  thought  to  express  this  result  by  saying  that  the 
intention  to  surrender  a  right  is  necessary  but  that  the  intention 
will  on  occasion  be  conclusively  presumed  from  circumstances, 
which  do  not  as  a  matter  of  fact  necessarily  show  the  existence 
of  such  an  intention.  Expressions  of  this  kind,  however,  are 
conunon  enough.^^    That  intention  is  not  a  material  fact  may 


•  Croft  V.  Lumley,  6  H.  L.  Cas.  672, 
706;  Davenport  9.  Queen,  3  App.  Cas. 
U5.  See  furth^  infra,  S  687. 

*^Iii  Insurance  Co.  v,  Wolff,  95 
TJ.  S.  326,  330,  the  court  said:  ''The 
pnociple  that  no  one  shall  be  permitted 
to  deny  that  he  intended  the  natural 
ooDsequences  of  his  acts  when  he  has 
indaced  others  to  rely  upon  them,  is 
as  applicable  to  insurance  companies 
as  it  is  to  individuals,  and  will  serve 
to  solve  the  difficulty  mentioned.  This 
principle  is  one  of  sound  morals  as 
wdl  as  of  sound  law,  and  its  enforce- 
ment tends  to  uphold  good  faith  and 
fair  dealing.  If,  therefore,  the  con- 
duct of  the  company  in  its  dealings 
with  the  assured  in  this  case,  and  with 
others  sinulanly  situated,  has  been 
SQch  as  to  induce  a  belief  that  so  much 
of  the  contract  as  provides  for  a  f or- 
fa'ture  if  the  premium  be  not  paid 
on  the  day  it  is  due,  would  not  be  en- 
forced if  payment  were  made  within  a 
reasonable  period  aft^wards,  the  com- 


pany ought  not,  in  conmion  justice, 
to  be  permitted  to  allege  such  forfeit- 
ure against  one  who  has  acted  upon  the 
bdief ,  and  subsequently  made  the 
payment. 

"The  company,  notwithstanding  the 
provision  in  the  policy  that  its  agents 
were  not  authorized  to  waive  forfeit- 
ures, sent  to  them  renewal  receipts 
signed  by  its  secretary,  to  be  used  when 
countersigned  by  its  local  manager 
and  cashier,  leaving  their  use  subject 
entirely  to  the  judgment  of  the  local 
agent.  The  propriety  of  their  use,  in 
the  absence  of  any  fraud  in  the  matter, 
could  not  afterwards  be  questioned  by 
the  company."  See  also  Grippo  v. 
Davis,  ya  Conn.  693,  104  Atl.  165; 
Fraser  v.  Mtask  L.  Ins.  Co.,  114  Wis. 
610,  523,  90  N.  W.  476. 

An  exceptional  and,  it  must  be 
added,  an  erroneous  decision  to  the 
contrary  is  Block  v,  Taylor  (Mich.), 
16S  N.  W.  536.    The  defendant  had 
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be  seen  also  from  the  converse  case.  If  a  party  erroneously 
supposing  he  had  an  election  offered  him  actually  intended 
to  surrender  a  right  and  assert  a  supposed  alternative  which 
did  not  exist,  the  right  which  in  fact  he  had  would  not  be  lost 
in  the  absence  of  circumstances  of  promissory  estoppel. '^^  It 
should  be  observed  that  though  intent  to  surrender  a  right  is 
not  essential  to  election,  the  question  whether  an  election  has 


oontracted  to  buy  a  number  of  barreto 
of  whiskey,  and  after  two  had  been 
delivered  and  found  inferior,  he  ordered 
out  of  bond  two  more  of  the  barrel% 
but  thereafter  refused  to  continue  the 
contract  or  to  pay  for  what  he  bad 
received.  When  sued  he  set  up  the 
inferiority  of  the  goods.  The  plainti£F, 
however,  contended  that  the  defendant 
by  ordering  more  after  he  had  "tested 
the  first  two  barrels  affirmed  the  con- 
tract, and  he  was  therefore  estopped 
from  repudiating  it  thereafter."  De- 
fendant's explanation  of  his  act  in  this 
regard  was:  "I  wanted  to  bring  the 
lawsuit  here  instead  of  having  to  go 
to  New  York  City  to  try  it."  The  court 
submitted  this  question  to  the  jury 
instructing  them  if  th^  found  that 
the  second  two  barrels  ordered  in 
February  were  so  ordered  as  a  con- 
tinuation of  the  deal  under  the  original 
order  that  such  action  would  consti- 
tute an  affirmance  of  the  original  order 
and  work  an  estoppel  against  defend- 
ant, but  fiurther :  "If,  on  the  other  hand, 
this  order  was  but  an  attempt  on  Tay- 
lor's part  to  regain  the  amount  of 
money  that  he  claimed  was  fraudu- 
lently obtained  from  him  in  excess 
of  the  price  of  the  goods  and  expenses 
of  the  barrels  of  whiskey  that  he  re- 
ceived, and  you  so  find  from  the  proofs, 
then  you  are  warranted  in  finding 
that  the  second  order  does  not  operate 
as  an  estoppel."  The  jury  found  for 
defendant  and  the  upper  court  stated  as 
its  conclusion:  "There  has  been  no 
miscarriage  of  justice  in  this  case,  and 
the  judgment  is  affirmed." 


**"A  party  has  an  election  only 
between  existing,  not  supposed,  ri^ts. 
The  plainti£F  could  not  destroy  his 
rights  under  the  lease  by  mistakenly 
following  other  supposed  rights  whidi 
turned  out  not  to  exist.  That  would 
be  to  put  him,  not  to  an  election,  but 
to  a  correct  estimate  of  his  ri^t  und^ 
pain  of  forfeiture."  Doyle  v.  Hamilton 
Fish  Co.,  234  Fed.  47,  51, 148  C.  C.  A. 
63. 

So  in  Asher  v,  Pegg;  146  Iowa,  541, 
643, 123  N.  W.  739, 30  L.  R.  A.  (N.  S.) 
890,  the  court  s^id:  "If  a  daim  is  made 
which,  as  developed  in  subsequent 
proceedings,  does  not  exist,  then  the 
claimant  is  not  barred  from  asserting 
in  an  independent  action  that  an  in- 
consistent claim  existed  entitling  him 
to  legal  redress.  Zimmerman  v.  Rob- 
inson, 128  Iowa,  72,  102  N.  W.  814; 
Bierce  v.  Hutchins,  205  U.  S.  340,  27 
S.  Ct.  524,  51  L.  Ed.  828;  Water,  L.  A 
Gas  Co.  V.  City  of  Hutchinson,  160 
Fed.  41, 90  C.  C.  A.  547, 19  L.  R.  A.  (N. 
S.  219;  Sullivan  v.  Ross'  Estate,  113 
Mich.  311, 71  N.  W.  634, 76  N.  W.  309; 
Bandy  v.  Gates,  44  Tex.  Giv.  App.  38» 
97  S.  W.  710;  Galhoun  Gounty  i^.  Art 
Medal  Gonst.  Go.,  152  Ala.  607,  44 
So.  876."  C/.  the  decisions  in  Globe  A 
Rutgers  Ins.  Go.  v.  Prairie  &c.  Go.,  248 
Fed.  452, 456, 160  G.  G.  A.  462;  Bmche 
p.  Globe  Ins.  Go.,  31  Mo.  546,  where  it 
was  held  that  after  an  insurance  com- 
pany had  expressed  an  election  to  re- 
store destroyed  property,  it  could  not 
thereafter  deny  liability  because  of  any 
facts  then  known. 


§685     EXCUSES  FOB  NON-PERFORMANCE  OF  CONDITIONS    1323 


been  made  may  depend  upon  whether  certain  admitted  acts 
are  to  be  attributed  to  the  performance  of  a  previous  obligation 
or  to  the  creation  of  a  new  one,  and  this  in  turn  may  depend 
on  apparent  if  not  actual  intention — not,  however,  intention  to 
relinquish  a  right,  but  intention  to  continue  performance  of 
the  old  obligation.'^' 

§  686.  Whether  knowledge  of  facts  is  essential  for  election. 

Though  no  element  of  promissory  estoppel  may  be  necessary 
to  constitute  a  binding  election,  such  an  element  frequently, 
if  not  usually,  exists.  The  choice  of  an  alternative  right  by  one 
entitled  thereto  will  often  be  followed  by  action  of  the  other 
party  based  on  justifiable  reliance  upon  the  apparent  attitude 
of  the  former;  or  at  least  the  situation  of  the  parties  will  be  so 
materially  changed  as  to  make  a  new  choice  unfairly  prejudi- 
cial. Where  either  of  these  circumstances  exists,  knowledge 
of  facts  by  the  party  entitled  to  choice  should  not  be  nec- 
essary to  make  the  election  binding.*^*  Where,  however,  neither 
circumstance  enters  into  the  case  an  election  should  not  be 
binding  without  either  actual  knowledge  or  blameworthy 
ignorance  of  the  material  facts.  The  principle  of  election  is 
an  equitable  one  and  unless  the  other  party  has  been  deceived 
or  the  situation  changed  it  is  inequitable  to  regard  a  choice  as 
final  unless  the  party  having  the  right  of  election  was  aware, 
or  should  have  been  aware,  of  all  material  facts  making  one 


''In  Alflois  Ac.  Cement  Works  v. 
DegiMm  Contracting  Co.,  222  N.  Y. 
34, 118  N.  E.  210,  the  defendant  was 
entitled  by  contract  to  175,000  barrels 
of  cement  to  be  ordered  before  March 
1,  at  11.41  a  barrel,  36,000  barrels  had 
not  been  ordered  prior  to  March  1, 
but  1900  barrels  were  ordered  and 
nipplied  betweoi  that  date  and  the 
eosuing  May.  The  seller  claimed  the 
market  value  for  these  barrels  on  the 
ground  of  a  new  impUed  contract.  The 
buyer  contended  that  he  was  liable 
for  only  the  contract  price  of  $1.41. 
Tbe  court  rightly  held  the  question 
one  of  fact,  but  hdd  that  the  jury  must 
<)etennine  whether  the  intention  to 


waive  existed.  It  seems  clear  that  the 
only  issue  was  whether  the  1900  barrels 
were  furnished  under  the  old  contract 
or  not.  If  they  were  no  intention  or 
lack  of  intention  to  waive  could  en- 
title the  seller  to  more  than  $1.41  a 
barrel.  Whether  they  were  or  not 
was  a  question  of  fact,  not  depending 
on  the  seller's  intention  alone,  but  on 
the  apparent  intention  of  both.  If 
the  buyer  clearly  ordered  them  undor 
the  old  contract,  the  seller  though  jus- 
tified in  refusing  the  order  could  not 
fill  it  and  then  assert  that  he  intended 
to  do  something  different  from  what 
the  buyer  requested. 
^  See  the  preceding  section. 
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choice  desirable  or  the  reverse.  ^^  It  is  often  stated  in  positive 
terms  that  knowledge  of  facts  is  necessary;  ^  but  blameworthy 
ignorance  is  sufficient;  ^^  and  it  is  better  to  say  so  plainly  than 
to  indulge  in  a  fictitious  conclusive  presumption  of  knowledge.^ 


M  In  Dushane  v,  Beall,  161  U.  S.  513, 
40  L.  Ed.  791,  16  S.  Ct.  637,  the  ques- 
tion oonoemed  the  right  of  election  of 
an  assignee  in  bankruptcy  to  take  or 
reject  onerous  property  belonging  to 
the  bankrupt.  It  was  held  that  in  the 
absence  of  knowledge  by  the  assignee 
of  the  existence  of  the  property  in 
question,  his  conduct  in  failing  to  re- 
duce it  to  possession  could  not  be  re- 
garded as  an  election  to  refuse  the 
property  and  allow  the  bankrupt  to  re- 
tain it. 

**  "Acquiescence  and  waiver  are  al- 
wajrs  questions  of  fact.  There  can  be 
neither  without  knowledge.  The  terms 
import  this  foundation  for  such  action. 
One  cannot  waive  or  acquiesce  in  a 
wrong  while  ignorant  that  it  has  been 
committed.  Current  suspicion  and 
rumour  are  not  enough.  There  must 
be  knowledge  of  facts  which  will  en- 
able the  party  to  take  dGfectual  action.'' 
Pence  v.  Langdon,  90  U.  S.  578,  581, 
25  L.  Ed.  420.  See  also  Lindquist  v. 
Dickson,  98  Minn.  369,  107  N.  W.  958, 
6  L.  R.  A.  (N.  8.)  729,  8  Ann.  Cas. 
1024;  Georgi  v.  Texas  Ck).,  225  N.  Y. 
410,  122  N.  E.  238. 

"  In  Mosiman  9.  Benefit  Association, 
82  Kans.  670,  674,  109  Pac.  413,  the 
court  said,  in  speaking  of  the  effect 
upon  an  insurance  contract  already  in 
default,  of  receiving  payment  of  an 
assessment:  "It  has  been  held  under 
similar  circumstances  that  the  accept- 
ance of  pa3rment  from  a  member  under 
suspension,  without  knowledge  of  his 
illness,  cannot  effect  a  waiver.  Knights 
of  Pythias  v.  Quinn,  78  Miss.  525,  29 
So.  826;  United  Order  of  the  Golden 
Cross  V.  Hooser,  160  Ala.  334,  49  So. 
354.  We  do  not  find  the  reasoning 
convincing.  True,  when  the  associa- 
tion accepted  the  ddinquent  assess- 


ments it  had  no  knowledge  that  Mosi- 
man was  sick  when  he  paid  them,  but 
it  did  know  that  the  certificate  of  health 
which  it  had  a  right  to  require  had  not 
been  furnished,  and  in  waiving  the 
prescribed  showing  in  that  regard  it 
waived  aU  inquiry  into  the  member's 
physical  condition.  Of  course,  if  it 
had  been  misled  by  any  false  repre- 
sentation or  fraudulent  concealment  a 
different  situation  would  be  presented. 
Spits  V.  Mutual  Ben.  Life  Assn.,  25 
N.  Y.  S.  469,  472,  5  N.  Y.  Misc.  245; 
Rice  V.  New  England  Mutual  Aid  So- 
oeity,  146  Mass.  248,  15  N.  E.  624." 
In  Knights  of  Pythias  v.  Kalinski,  163 
U.  S.  289,  298,  41  L.  Ed.  163,  16  S. 
Ct.  1047,  the  court  said:— ''The  con- 
tinued receipt  of  assessments  upon 
Kalinski's  certificate  up  to  the  day  of 
his  death  was  a  waiver  of  any  technical 
forfeiture  of  the  certificate  by  reason 
of  the  non-payment  of  the  lodge  dues. 
Granting  that  the  continued  receipt  of 
premiums  or  assessments  after  a  for- 
feiture has  occurred  will  only  be  con- 
strued as  a  waiver  when  the  facts  con- 
stituting a  forfeiture  are  known  to  the 
company.  Insurance  Ck>.  v.  Wolff,  95 
U.  S.  326,  24  L.  Ed.  387;  Bennecke  v. 
Insurance  Co.,  105  U.  S.  355,  26  L.  Ed. 
990,  this  is  true  only  of  such  facts  as 
are  peculiarly  within  the  knowledge 
of  the  assured.  If  the  company  ought 
to  have  known  of  the  facts,  or  with 
proper  attention  to  its  own  business, 
would  have  been  apprised  of  them,  it 
has  no  right  to  set  up  its  ignorance  as 
an  excuse."  See  also  infra,  {  720. 

■"  In  Pabst  Brewing  Ck>.  v.  Milwau- 
kee, 126  Wis.  110,  117,  105  N.  W.  563, 
the  court  said:  ''It  is  suggested  that 
there  can  be  no  waiver  without  intent 
to  waive  based  on  knowledge  of  the 
facts.    True,  but  one  is  presumed  to 
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§  686.  What  manifestation  of  election  is  final. 

The  question  when  election  of  one  of  two  inconsistent 
courses  has  gone  so  far  as  to  preclude  subsequent  choice  of  the 
second  course  when  the  first  proves  ineffectual;  is  raised  in 
several  classes  of  cases.  If  the  change  from  the  first  alter- 
native to  the  second  involves  any  substantial  injury  to  the 
other  party,  clearly  the  change  ought  not  to  be  permitted: 
but  frequently  there  is  no  such  injiiry;  yet  there  has  been  a 
plaiQ  manifestation  of  the  choice  of  one  course  rather  than  the 
other.  Thus  one  whose  goods  have  been  converted  may  make 
a  demand  for  the  proceeds  of  the  converted  property,  thereby 
indicating  a  choice  to  affirm  the  wrongdoer's  action.  This  is 
ordinarily  called  an  election  of  remedies  merely;  but  the  choice 
of  remedies  is  also  a  choice  of  rights.  Though  it  has  been  said 
by  hi^  authority  that  as  soon  as  a  party  having  a  right  of 
election  ''has  communicated  it  to  the  other  side  in  such  a  way 
as  to  lead  the  opposite  party  to  believe  that  he  has  made  that 
choice,  he  has  completed  his  election  and  can  go  no  further,"  ^ 
such  a  demand  has  been  held,  not  to  preclude  a  subsequent 
election  to  enforce  the  claim  in  tort.^  On  the  other  hand,  prose- 
cuting the  claim  to  judgment  is  a  final  election.^  ^  Even  bring- 
ing an  action  is  by  some  courts  held  conclusive.*^  The  same 
sort  of  question  arises  where  one  entitled  to  sue  either  for 


know  Uiat  whioh  in  contemplation  of 
law  he  oo^t  ao  know,  and  one  is  pre- 
sumed to  waive  that  which  is  neces- 
sarily implied  from  his  conduct.  Con- 
stnictive  as  well  as  actual  knowledge 
of  the  facts,  and  implied  as  well  as 
express  intent,  satisfies  the  prime  essen- 
tial of  a  oondusiye  waiver."  In  Reed 
p.  Union  L.  Ins.  Co.,  21  Utah,  295, 300, 
61  Pte.  21,  the  court  said:  ''It  is  said 
that  the  plaintiff  was  bound  to  know 
the  law,  and  that  he  must  have  known 
the  facts.  So  far  as  the  written  con- 
tract alone  was  concerned,  if  not  am- 
biguous or  contradictory,  this  may  be 
true." 

"  Lord  Blackburn  in  Scarf  p,  Jardine, 
7App.Cas.345,3dO. 

«Valpy  V.  Sandys,  5  C.  B.  886; 


Baker  v,  Hutchinson,  147  Ala.  636,  41 
So.  809. 

"Hitchin  t;.  CampbeU,  2  W.  Bl. 
827;  Bacon  v.  Moody,  117  Ga.  207, 
43  S.  E.  482;  Roberts  v.  Morse,  127 
Ky.  667,  106  S.  W.  297;  Ware  v.  Per- 
dval,  61  Me.  391,  14  Am.  Rep.  565; 
Walsh  V,  Chesapeake,  etc..  Canal  Co., 
59  Md.  423;  Nanson  v.  Jacob,  93  Mo. 
331,  6  S.  W.  246,  3  Am.  St.  Rep.  531 ; 
International  Paper  Co.  v.  Purdy,  136 
N.  Y.  App.  Div.  189, 120  N.  Y.  S.  342. 

»  Daniels  v.  Smith,  15  111.  App.  339; 
Thomas  v.  Watt,  104  Mich.  201,  62 
N.  W.  345;  Carroll  v.  Fethers,  102  Wis. 
436,  78  N.  W.  604.  See,  however,  cofi- 
tra — Spurr  v.  Home  Ins.  Co.,  40  Minn. 
424,  42  N.  W.  206;  Otto  v.  Young,  227 
Mo.  193, 127  S.  W.  9. 
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breach  of  aa  express  contract  or  for  the  fair  value  of  what  has 
been  given  under  it  ^  manifests  a  choice  of  one  or  the  other 
remedy.  Thus,  taking  judgment  is  a  conclusive  choice,^^ 
and  even  b^inning  an  action  is  generally  held  conclu- 
sive.^^ Beginning  a  suit  for  specific  performance  has  also 
been  held  an  election  by  the  plaintiff  (the  vendee)  to  pro- 
ceed with  the  contract,  in  spite  of  all  defects  in  the  title 
then  known  to  him.^  Any  conduct  calculated  to  deceive 
the  other  party  to  his  injury  in  regard  to  the  choice  of  the 
party  entitled  to  elect  will  also  conclude  the  latter.^  Simi- 
larly proof  in  bankruptcy  by  a  secured  creditor  of  the  full  face 
of  his  claim  is  an  election  to  surrender  the  security.^  And 
where  one  who  enters  into  a  contract  is  acting  for  an  undis- 
closed principal,  the  other  party  on  discovering  the  facts  is  put 
to  his  election  whether  he  will  hold  the  agent  or  the  principal.^ 
According  to  the  generally  accepted  statement  of  a  promisee's 
rights  on  repudiation  by  the  promisor  of  his  obligation  under  a 
bilateral  contract,  the  promisee  has  an  election  to  treat  the 
repudiation  as  a  breach  or  not  to  do  so.^^  The  result  of  the 
decisions  on  the  subject  seems  rather  inconclusive  of  the 
question  whether  a  manifestation  of  election  is  final  unless  a 
change  from  the  alternative  first  chosen  will  work,  or  may 
work,  an  injury  to  the  other  party.  Perhaps  a  rule  might  find 
support,  both  on  principle  and  from  convenience  that  after 
any  manifestation  of  election  an  inconsistent  position  cannot 
be  taken  as  matter  of  right,  but  that  unless  consideration  has 
been  given  or  there  is  an  element  of  estoppel,  a  court 
having  equitable  powers  may  relieve  from  a  hard  situation 
by  allowing  rescission  of  the  election.^^ 


»  See  infra,  i  1454. 

^  Goodman  t;.  Pooock,  16  Q.  B.  576; 
Graham  v.  HoUoway,  44  111.  385. 

"Brown  v.  St.  Paul,  etc.,  Ry.  CJo., 
36  Minn.  236,  31  N.  W.  941;  Graves  v. 
White,  87  N.  Y.  463.  See  also  Theu- 
sen  V,  Bryan,  113  la.  496, 85  N.  W.  802; 
Hohnan  v.  Updike,  208  Mass.  466,  94 
N.  E.  689. 

"  Gray  v.  Fowler,  L.  R.  8  Exch.  249. 

^  MiseU  V.  Watson,  57  Fla.  Ill,  49 
So.  149;  Harden  v,  Lang,  110  Ga.  392, 


36  S.  E.  100;  Axtel  v.  Chase,  77  Ind. 
74;  Mills  v,  Osawatomie,  59  Kans.  463, 
53  Pac.  470;  Graham  v.  Hatch  Storage 
Battery  Co.,  186  Mass.  226,  71  N.  E. 
532;  J.  B.  Alfree  Mfg.  Co.  v.  Grape,  69 
Neb.  777, 82  N.W.  11. 

^  First  Nat.  Bank  v.  Exchange  Nat. 
Bank,  179  N.  Y.  App.  D.  22, 153  N.  Y. 
S.  818, 164  N.  Y.  S.  1092. 

**  See  «upm,  S  289. 

^See  infra,  §1322. 

''  On  the  right  to  make  a  new  eleo- 
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§  687.  Acceptance  of  continued  benefits  tinder  a  contract 
with  knowledge  of  a  defence  is  an  election;  leases. 

The  commonest  case  of  election  in  the  law  of  contracts 
arises  where,  with  knowledge  of  a  breach  of  condition  or  a 
defence  excusing  performance,  a  promisor  either  refuses  or 
continues  to  accept  performance  from  the  other  party.  As 
the  only  theory  upon  which  the  benefit  of  such  performance 
can  be  rightfully  received  is  on  the  assumption  of  an  election 
to  continue  the  contract,  that  assumption  is  made  if  the  in- 
jured party  accepts  further  performance.  This  principle  was 
early  established  in  the  law  of  landlord  and  tenant.  Acceptance 
of  rent  accruing  after  breach  of  condition  with  knowledge  of 
the  breach  is  a  dischai^  of  the  breach.^^  The  principle  of 
election  precludes  a  purchaser  in  possession  of  real  estate  under 
a  contract  from  refusing  to  make  payments  under  the  contract 


tion  after  bringmg  actioiii  in  cases  of 
waiver  of  tort,  see  Woodward,  Quasi- 
CoQtracts,  §  296;  GrifSth,  Election  of 
Bemedies,  15  L.  Quar.  Rev.  160;  Gor- 
bin,  Waiver  of  Tort  and  Suit  in  As- 
sumpsit, 19  Yale  L.  J.  221,  239.  See 
also  i^fira,  §§  1469,  1526-1528.  In  a 
case  of  a  different  character  the  theory 
has  been  adopted  that  some  change  of 
position  in  rdianoe  on  an  election  is 
Deoeasary  to  make  it  final.  In  List  & 
Son  Co.  V.  Chase,  80  Oh.  St.  42,  49, 
88  N.  £.  120,  the  court  said:  "Mere 
aleDce  will  not  amount  to  waiver  where 
one  is  not  bound  to  speak.  In  this 
case  the  goods  were  perishable  and 
exceedingly  liable  to  be  damaged  by 
heat.  The  shipment  was  in  the  month 
of  June  and  therefore  the  shortest  and 
speediest  route  was  a  material  condi- 
tion. It  is  true  that  if  the  contract 
bound  the  plaintiff  to  ship  by  such  a 
route,  the  defendant  might  have  re- 
scinded the  contract  on  receiving  the 
bill  of  lading  showing  a  shipment  on 
another  and  more  hasardous  route; 
but  he  was  not  bound  to  do  so  then. 
He  mi^t  wait  until  inspection  be- 
cause inspection  might  show  that  the 
goods  were  not  damaged,  and  he  could 


then  accept  them  or  if  damaged  reject 
them.  The  purchaser  therefore  waived 
no  right  by  waiting  and  the  seller  lost 
none,  because  the  latter  had  already 
made  a  breach  of  his  contract  and  could 
not  remedy  it."  While  the  principle 
that  an  election  may  be  open  to  change, 
if  the  change  works  no  injury  to  the 
other  party,  seems  sound,  it  may  be 
questioned  whether  the  court  did  not 
go  too  far  here  in  suggesting  that  the 
buyer  might  throw  the  risk  of  transit 
on  the  seller  by  deferring  his  election. 
True  the  seller  had  already  irretriev- 
ably broken  his  contract,  but  the  con- 
sequences of  that  breach  would  vary 
with  the  position  which  the  buyer  took; 
and  it  seems  unfair  to  allow  him  to 
say  "I  will  take  neither  position  now, 
but  will  wait  and  see  which  is  more 
advantageous  to  me  (and  more  dis- 
advantageous to  you)."  See  tr^, 
n.  80. 

7>  Marsh  v.  Curteys,  Cro.  Elis.  528; 
Harvie  v.  Oswel,  Cro.  Elis.  572;  Dendy 
V.  Nicholl,  4  C.  B.  (N.  S.)  376;  Cot«- 
worth  V,  Spokes,  10  C,  B.  (N.  S.)  103; 
Ward  V.  Day,  4  B.  &  S.  337;  Commer- 
cial Trust  Co.  V.  L.  Wertheim  &c,  Co., 
88  N.  J.  Eq.  143, 102  Ati.  448. 


1328 


WILLISTON  ON  CONTRACTS 


§687 


or  dispute  his  vendor's  title,  so  long  as  he  retains  possession  of 
the  property;^'  for  the  possesion  can  only  rightfully  be  held 
under  the  contract,  and  therefore  while  he  retains  possession 
the  purchaser  necessarily  elects  to  continue  the  contract.  The 
familiar  principles  that  a  tenant  is  estopped  to  deny  his  land- 
lord's title,  and  a  bailee  that  of  his  bailor,  are  based  on  the  same 
fimdamental  principle.  So  in  contracts  for  the  sale  of  goods, 
one  who  volimtarily  continues  to  deliver  installments  of  goods 
in  response  to  the  buyer's  orders  after  the  buyer's  right  has 
expired  by  lapse  of  time  cannot  refuse  without  an  additional 
breach  by  the  buyer  to  fill  orders  for  all  the  goods  for  which 
the  contract  provided.^*  An  employer  who  is  entitled  to  dis- 
charge an  employee  because  of  the  latter's  temporary  illness, 
but  who  nevertheless  continues  the  employment  after  the 
illness,  in  the  absence  of  agreement  to  the  contrary  must  pay 
for  the  period  during  which  the  employee  was  ill.^'^  Similarly 
in  insurance  law,  the  acceptance  of  a  premium  or  assessment, 
liability  for  which  exists  only  on  the  assumption  that  the  policy 
is  to  continue  in  force,  is  an  election  not  to  terminate  it  because 
of  a  known  breach  of  condition  or  defence.^* 


'*  Burnett  v,  Caldwell,  9  Wall.  290, 
19  L.  Ed.  712;  Union  Stave  Go.  v. 
Smith,  116  Ala.  416,  22  So.  275,  67 
Am.  St.  Rep.  140;  Shorman  v,  Eakin,  47 
Ark.  351,  1  S.  W.  559;  Coates  v. 
Cleaved,  92  Cal.  427,  28  Pao.  580; 
Goodwin  v.  Markwell,  37  Fla.  464,  19 
So.  885;  Harris  v,  Amoskeag  Lumber 
Co.,  101  Ga.  641,  29  S.  E.  302;  Page 
V.  Bradford-Kennedy  Co.,  19  Ida.  685, 
115  Pac.  694;  Lesher  v.  Sherwin,  86 
HI.  420;  Towne  v.  Butterfield,  97  Mass. 
105;  Curran  v.  Banks,  123  Mich.  594, 
82  N.  W.  247;  MitcheU  v.  Chishohn, 
57  Minn.  148,  155, 58  N.  W.  873,  874; 
Pershing  v.  Canfield,  70  Mo.  140; 
Kirts  V,  Peck,  113  N.  Y.  222,  21  N.  E. 
130;  Nance  v.  Rourk,  161  N.  C.  646,  77 
S.'E.  757;  McPherson  v.  Johnson,  69 
Tex.  484,  6  S.  W.  798;  Cutler  v.  Bab- 
cock,  79  Wis.  484,  48  N.  W,  494. 

^*  Scfaulder  v.  Edward  R.  Ladew  Co., 


178  N.  Y.  App.  D.  468,  166  N.  Y.  S. 
504. 

7*  Cuckson  V,  Stones,  1  E.  &  E.  248; 
Bassett  v.  French,  10  N.  Y.  Misc.  672, 
677,  31  N.  Y.  S.  667. 

^Insurance  Co.  v,  McDowell,  50 
111.  120,  99  Am.  Dec.  497;  Bennett  v. 
Union  Central  L.  Ins.  Co.,  203  lU. 
439,  67  N.  E.  971;  Watte  v.  Equitable 
Mut.  Life  Assoc,  111  la.  90,  82  N.  W. 
441;  Mosiman  v.  Benefit  Association, 
82  Kans.  670, 674, 109  Pac.  413;  PoweU 
V,  Factors',  etc.,  Ins.  Co.,  28  La.  Ann. 
19;  Williams  v.  Maine  State  Relief 
Assoc.,  89  Me.  158,  36  AU.  63;  Mo- 
Nicholas  V.  Prudential  Ins.  Co.,  191 
Mass.  304,  77  N.  E.  756;  Reed  o. 
Bankers'  Union,  121  Mo.  App.  419, 
99  S.  W.  55;  Clifton  v.  Mutual  life 
Ins.  Co.,  168  N.  C.  499,  84  S.  E.  817; 
Chicago,  etc.,  Life  Soc.  v.  Ford,  104 
Tenn.  533,  58  S.  W.  239. 
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§  688.  After  election  to  continue  a  contract  in  spite  of  a 
known  excuse,  the  excuse  cannot  be  asserted. 

The  principle  is  general  that  wherever  a  contract  not  already 
fully  performed  on  either  side  is  continued  in  spite  of  a  known 
excuse,  the  defense  thereupon  is  lost  and  the  injured  party  is 
himself  liable  if  he  subsequently  fails  to  perform,^  unless  the 
ri^t  to  retam  the  excuse  is  not  only  asserted  but  assented  to/^ 


^  Beatsea  v.  Taylor,  [1893]  2  Q.  B. 
274;  P&noutsoB  v,  Baymond  Hadley 
Corp.,  [1917]  1  K.  B.  767,  2  K.  B.  473; 
Bieroe  v,  Hutchins,  205  U.  S.  340,  346, 
51  L.  Ed.  S28;  German  Sav.  Inst.  v. 
DeLaVergne  Befining  Co.,  70  Fed.  146, 
17  C.  G.  A.  34;  Jeffrey  Mfg.  Go.  v.  Gea- 
tnd  Coal  &  Iron  Co.,  93  Fed.  408; 
Miami  &e,  Mfg.  Go.  v.  Bobinaon,  245 
Fed.  556, 563, 158  G.  G.  A.  22;  Andrews 
9.  Tucker,  127  Ala.  602,  29  So.  34; 
Sausalito  Bay  Land  Co.  v,  SauBalito 
Improvement  Co.,  166  Gal.  302,  136 
?Hc.  57;  Herr  9.  Sullivan,  25  Colo.  190, 
54  Pae.  637;  Dean  0.  Connecticut  To- 
bacco Corp.,  88  Conn.  619,  92  Atl.  408; 
Grippo  0.  Davis,  92  Conn.  693,  104 
AU.  165;  King  v.  lipsey,  142  Ga.  832, 
83  S.  E.  957;  McArthur  Bros.  Co.  v, 
Whitn^,  202  lU.  527,  530,  67  N.  E. 
163;  Big  Bun  Goal  Go.  v.  Employers' 
Indemnity  Co.,  163  Ky.  596, 174  S.  W. 
25;  Prentiss  v.  Lyons,  105  La.  382,  29 
So.  944;  Qrem  v.  Kedty,  85  Md.  337, 
36  AtL  1030;  Jones  v.  Brown,  171  Mass. 
318, 50  N.  E.  648;  Barnard  v.  McLeod, 
114  Mich.  73,  72  N.  W.  24;  Neosho 
City  Water  Go.  tr.  Neosho,  136  Mo. 
4SS,  38  S.  W.  89;  Edward  Thompson 
Go.  9.  Vacheron,  69  N.  Y.  Misc.  83, 
125  N.  Y.  S.  939;  Schulder  0.  Edward 
R.  Ladew  Co.,  178  N.  Y.  App.  D.  458, 
165  N.  Y.  S.  504;  Grig^ps  v.  Benault 
SeOing  Branch,  179  N.  Y.  App.  D. 
845,  167  N.  Y.  S.  355;  Benjamin  Har- 
ns  Co.  9.  Appdbaum,  172  N.  Y.  S. 
709;  Maas^r  0.  Becker  (Greg.),  176 
Fleu^  425;  In  re  Moore's  Est.,  191 
Fk.  600,  43  Atl.  474;  Linch  v.  Paris, 
etc.,  Elevator  Co.^  80  Tez.  23, 15  S.  W. 


208;  Loftis  v,  Padfio  Mut.  L.  Ins.  Co., 
38  Utah,  532,  114  Pac.  134;  Long  v. 
Pierce  County,  22  Wash.  330,  61  Pac. 
142;  Garbes  v.  Boberts,  98  Wis.  173, 
73  N.  W.  995.  On  this  principle  it  was 
held  in  Kunze  v.  Jones,  200  Mich.  453, 
166  N.  W.  904,  that  an  architect  em- 
powered by  contract  to  adjudge  the  ful- 
filment of  a  builder's  obligation  could 
not  stand  by  and  allow  the  builder  to 
proceed  after  bad  work  had  been 
discovered,  but  must  reject  the  work 
at  once. 

^  In  Northwestern  Mutual  life  Ins. 
Go.  V.  Amerman,  119  HI.  329,  337,  10 
N.  E.  225,  59  Am.  Bep.  799,  the  court 
said : ''  If ,  as  before  substantially  stated, 
the  assured  paid  the  premium  under 
the  belief,  fairly  induced  by  the  acts 
and  declarations  of  the  agents  of  the 
defendant  company,  that  the  policy 
was  to  be  in  force  while  he  continued 
in  the  prohibited  occupation,  the  ao- 
ceptance  of  the  money  by  the  company 
would  estop  it  from  insLsting  upon  the 
condition  of  the  policy  as  a  defence. 
The  mere  act,  however,  of  receiving 
or  collecting  the  premium,  by  the 
insurance  company,  with  knowledge  of 
an  existing  right  of  forfeiture,  has,  so 
far  as  we  know,  never  been  held  to 
estop  the  company  from  setting  up 
such  forfeitme,  if  the  assured  had  no 
reason  fairly  to  conclude,  from  the 
acts  and  declarations  of  the  company, 
or  its  agents,  that  the  forfeiture  had 
been  or  would  be  waived,  when  he 
made  the  pajrment  of  the  premium,  or 
unless  the  payment  was  made  in  re- 
liance upon  the  validity  of  his  poUcy, 
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The  case  may  be  thought  distinguishable  where  a  party  to  a 
bilateral  contract  knowing  of  a  breach  of  condition  or  defence 
which  would  excuse  him,  continues  to  act  under  the  contract 
in  some  other  way  than  receiving  benefits  from  the  other 
party, — ^for  instance,  continues  to  render  performance  himself; 
as  if  an  employee  having  just  ground  for  refusing  to  continue 
performance  of  his  contract  of  employment,  and,  knowing  the 
facts  excusing  him,  nevertheless  renders  some  further  services. 
Is  he  thereby  precluded  from  subsequently  asserting  the  breach 
as  an  excuse  for  his  own  failure  to  perform  the  contract?  This 
depends  in  theory  upon  the  inquiry  whether  any  element  of 
estoppel  is  necessary  to  constitute  a  final  election.^  The 
employee  is  entitled  to  choose  between  the  prize  of  further 
employment  with  the  pecimiary  and  other  advantages  that 
may  flow  from  it,  and  the  prize  of  freedom  from  his  own  lia- 
bilities under  the  contract.  By  continuing  work  he  has  mani- 
fested an  intent  to  take  the  former,  but  he  has  benefited  rather 
than  injured  the  employer  who  will  suffer  no  greater  injury  if 
the  choice  is  revocable,  than  he  would  have  suffered  if  the 
employee  had  refused  promptly  to  continue  performance.  It 
seems  probable  that  the  election  is  final.  Even  silence  when 
it  is  likely  to  mislead  the  other  party  and  induce  him  to  believe 
that  further  performance  of  the  contract  will  be  accepted,  may 
amount  to  an  election.^ 


induced  by  the  acts,  dedarations  or 
silence  of  the  company.  If  the  assured 
knew  or  understood  that  the  company 
intended  to  insist  upon  the  forfeiture 
for  breach  of  the  condition  of  the  pol- 
icy under  consideration,  if  he  came  to 
his  death  by  reason  of  or  while  in  an 
employment  in  violation  of  such  con- 
dition, and  with  such  knowledge,  for 
the  purpose  of  keeping  his  policy  from 
lapsing  for  non-pa3rment  of  the  prem- 
ium, so  that  it  might  be  in  force  aft^ 
he  should  quit  such  employment,  as 
suggested  by  the  company's  State 
agents,  or  for  any  other  reason  he 
might  deem  to  his  advantage,  paid 
the  premium,  the  company  might 
rightfully  accept  it  for  the  purpose 
for  which  it  was  paid,  without  being 


guilty  of  fraud  in  setting  up  the  breach 
of  such  condition,  which  it  had  never 
consented  to  waive,  and  which  the 
assured  knew  it  intended  to  inaLst 
upon." 

"  See  mpra,  §  686. 

» In  Morgan  v,  McKee,  77  Pfe.  228, 
231,  the  court  said:  "It  vms  their  duty 
to  act  promptly  on  the  occurrence  or 
discovery  of  the  breach,  and  if  they 
were  gmlty  of  undue  dday,  they  must 
be  regarded  as  having  waived  their 
right  to  rescind  and  elected  to  treat 
the  contract  as  still  subsisting:  Law- 
rence V.  Dale,  3  Johns.  Ch.  R.  23; 
Pearsoll  v.  Chapin,  44  Pb.  9;  Negley 
V.  Lindsay,  67  Pa.  217,  5  Am.  Rep.  427; 
Leaming  v.  Wise,  73  Pa.  173.  They 
could  not  take  the-  chance  of  a  rise 
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If  an  obligation  is  purely  unilateral,  however^  and  all  con- 
sideration for  it  has  already  been  received,  a  continuance  of 
performance  by  the  promisor  after  circumstances  have  occurred 
that  would  justify  him  in  refusing  to  go  on,  while  still  retaining 
the  consideration,  involves  no  election.  It  is  at  most  evidence 
of  a  promise  to  perform,  unsupported  by  consideration.  If 
relied  on  by  the  promisee  to  hig(5nquir^1^^  be,  is 

such  a  promise  binding?  IfiOr^^^^^runaer  the  name 
of  waiver,  boimdaries  should  be  fixed  which  will  enable  it  to 
be  known  when  gratuitous  promises  are  binding  under  this 
inclusive  designation.  In  the  law  of  insurance  such  a  situation 
is  not  infrequently  presented.  But  accepting  a  benefit  for 
which  the  consideration  has  been  entirely  rendered,  though  it 
may  operate  as  an  election  not  to  rescind  the  executed  transfer 
of  consideration,  where  that  is  legally  possible  (as  for  example 
if  it  were  induced  by  fraud),  does  not  preclude  a  refusal 
to  continue  performance  for  the  future,  because  even  though 
the  rest  of  the  contract  is  abrogated,  payment  is  still  due 
for  what  has  been  done.  Therefore,  the  receipt  of  such 
rent  (or  endeavor  to  collect  it)  as  has  become  due  before 
breach  of  condition  by  a  tenant  does  not  operate  as  an 
election  by  the  landlord  to  continue  the  tenancy ,^^  since 
he  is  entitled  to  this  rent  even  though  the  lease  is  termi- 
nated; and  for  the  same  reason  acceptance  of  a  payment  abso- 


in  the  markefrprioe  of  petroleum,  and 
then  dect  to  rescind  the  contract  or 
not  as  might  be  most  for  their  advan- 
tage. They  were  bound  to  make  their 
election  within  a  reasonable  time;  and 
what  is  reasonable  time  or  imdue  do* 
lay  where  the  facts  are  not  disputed, 
is  a  qofistion  of  law  to  be  determined 
by  the  court.  T<eaming  v.  Wise,  supra. 
Reasonableness  in  such  cases  belong- 
eth  to  the  knowledge  of  the  law,  and  is 
therefore  to  be  decided  by  the  justices: 
1  Tho.  Coke  litt.  644  (52  b).  Did  the 
defendants  then  dect  to  rescind  the 
contract  in  a  reasonable  time?  The 
petroleum  was  deliverable  monthly, 
and  the  breach  of  which  the  com- 
plaint was  made,  was  the  plaintiff's 


failive  to  make  the  September  de- 
livery. They  did  not  elect  or  give  no- 
tice of  their  intention  to  rescind  the 
contract  until  the  October  delivery 
was  due  and  tendered  by  the  plaintiff. 
The  court  below  ruled,  and  we  think 
rightly,  that  the  delay  was  unreason- 
able. When  the  article  is  a  subject 
of  speculation,  and  the  market  price 
varies  with  the  demand  and  supply,  if 
the  purchasers,  instead  of  rescinding 
the  contract  as  soon  as  it  is  broken,  or 
within  a  reasonable  time  after  the  oc- 
currence of  the  breach,  take  the  chance 
of  a  rise  in  the  price,  it  is  but  equitable 
and  just  that  they  should  be  treated  as 
having  waived  the  right  to  resdnd." 
"  Price  r.  Worwood,  4  H.  &  N.  612. 
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lutely  due  under  any  contract  does  not  preclude  rescission  of 
the  contract  for  reasons  existing  and  known  when  the  payment 
was  made.^^  Nor  will  the  compulsory  continuance  of  a  con- 
tract entered  into  by  an  agent  operate  as  an  election  to  ratify 
the  agent's  breach  of  duty  in  ^ateriAg  into  the  contract."  A 
continuing  breach  of  condition  also  is  not  necessarily  excused 
permanent^  because,  while  it  is  still  possible  to  perform  the 
condition  for  the  future,  the  injured  party  elects  to  go  on  with 
the  contract.*^ 

§  689.  Waiver  of  condition  not  yet  broken  or  defence  not  yet 
arisen. 

The  peculiarity  of  the  doctrine  of  waiver  used  in  the  narrow 
sense  which  seems  desirable  is  that  effect  is  given  to  a  promise, 
express  or  implied  in  fact,  when,  in  reliance  thereon,  action  has 
been  taken  by  the  promisee  though  no  consideration  is  given 
in  exchange  for  the  promise.  Not  all  promises  can  thus  be 
made  enforceable,  hut  a  promise  to  forego  the  advantage  not 
yet  accrued  of  a  breach  of  condition  and  sometimes  of  a  breach 
of  a  promise  may  be.    There  has  been  a  distinct  tendency  in 


^  Chicago  Washed  Goal  Co.  v.  Whit- 
sett,  278  ni.  623,  116  N.  E.  115;  Ohio 
Valley  Buggy  Co.  v.  Anderson  Forg- 
ing Co.,  168  Ind.  593,  81  N.  E.  574; 
De  Vivo  0.  GaUerani,  174  N.  Y.  S. 
13. 

**  In  Padfio  Vinegar,  etc.,  Works  v. 
Smith,  152  Gal.  507,  511,  93  Pac.  85, 
the  court  said:  "If  an  agent  with  os- 
tensible authority  to  sell  his  principal's 
wheat,  but  under  instructions  to  sell 
it  for  not  less  than  a  dollar  a  bushel, 
shall  sell  and  deliw  it  for  fifty  cents  a 
bushel,  there  is  no  power  in  the  prin- 
cipal to  rescind  the  sale.  Shall  the  prin- 
cipal by  accepting  the  fifty  cents  be 
held  to  have  exonerated  his  agent  from 
liability  for  the  other  fifty  cents  per 
bushel?  Such  a  doctrine  certainly 
does  not  commend  itself  and  is  not  sus- 
tained. It  is  limited,  so  far  as  the 
agent  is  concerned,  to  those  cases 
where  there  remains  with  the  principal, 
after  his  first  complete  knowledge  of 


the  transaction,  the  power  to  rescind, 
and  failing  so  to  do  he  is  properly 
charged  with  full  acceptance  of  all  the 
responsibilities  of  the  contract,  even 
to  the  exoneration  of  his  agent,  be- 
cause, with  the  ability  to  rescind,  if  he 
had  rescinded,  the  transaction  would 
be  at  an  end  and  nobody  would  be 
injured."  The  court  dtes  in  support 
of  its  position,  Triggs  v.  Jones,  46 
Minn.  277,  48  N.  W.  1113;  Bank  of 
St.  Mary's  v.  Galder,  3  Strob.  (S.  Car.) 
403;  White  v.  Sanders,  32  Me.  188; 
Goodale  0.  Middaugh,  8  Colo.  App.  223, 
46  Pac.  11;  Williams  0.  Moore,  24  Tex. 
Civ.  App.  402,  58  S.  W.  593;  Conti- 
nental Ins.  Go.  V,  Clark,  126  Iowa,  274, 
100  N.  W.  524.  See  further,  supra, 
§200. 

^Panoutsos  0.  Raymond  Hadley 
Corp.,  [1917]  1  K.  B.  767;  Finnigan  v. 
Worden-Allen  Co.,  201  Mich.  445,  167 
N.  W.  930;  De  Vivo  v.  GaUerani,  174 
N.  Y.  S.  13;  and  see  irrfra,  §  741. 
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courts  of  equity  to  enforce  promises  where  something  resem- 
bling a  fraud  would  otherwise  be  perpetrated.*^  Nothing  could 
well  have  a  more  fraudulent  operation  than  to  allow  one  who 
is  boimd  by  a  conditional  promise  to  indicate  by  words  or  acts 
while  performance  of  the  condition  is  still  possible  that  its 
non-performance  will  not  affect  his  own  action  under  the  con- 
tract, and,  subsequently,  when  in  reliance  on  this  statement, 
the  promisee  has  failed  to  perform  the  condition,  and  the  time 
has  passed  when  it  is  possible  to  do  so,  to  set  up  the  failure  as 
an  excuse  for  the  non-performance.  It  is  immaterial  whether 
the  condition  is  express  or  imposed  by  law.  Thus  where  before 
expiration  of  the  time  originally  fixed  for  performance  the  time 
is  extended,  though  without  consideration,  performance 
within  the  extended  time  is  sufficient;^  where  the  contract 
requires  a  written  order  as  a  condition  of  liability,  an 
oral  order  when  fulfilled  may  impose  liabihty.^^    Present- 


"  See^  e.  g,,  supra,  §  139. 

"Thayer  v.  Medcer,  S6  HI.  470,  and 
see  caseB  died  infra,  n.  98. 

'An  illustration  of  sadb  a  waiver 
nay  be  found  in  Douglass  9.  Morris- 
viOe,  89  Vt.  393,  95  Atl.  810,  825, 
where  the  court  said:  "A  waiver  may 
be  inferred  from  an  order  to  perform 
extra  work  under  such  circumstances 
as  imported  a  promise  to  pay  therefor. 
Bartlett  v.  Stanchfidd,  148  Mass.  394, 
19  N.  K  549,  2  L.  R.  A.  625.  It  has 
been  hdd  that  where  the  owner  re- 
quested the  contractor,  without  writ- 
ing, to  furnish  a  large  number  of  items 
of  work  and  materials,  and  the  same 
were  f uraished  by  the  contractor  and 
accepted  by  the  owner,  and  part  of 
them  were  paid  for,  a  provision  in 
the  contract  that  the  contractor  would 
make  no  charge  for  extra  work  unless 
ordered  in  writing  by  the  owner  or  its 
engineer  was  waived.  Eilby  Mfg.  Co. 
V,  Hindiman-Renton  Fire  Proofing 
Co.,  132  FW.  957,  66  C.  C.  A.  67; 
McGiath  Constr.  Co.  v.  Waupaca- 
Green  Bay  R.  Co.,  148  Wib,  372,  134 
N.  W.  824;  Schmulbach  9.  Caldwell, 
196  Fed.  16, 115  C.  C.  A.  660;  O'Keefe 


9.  St.  Francis'  Church,  59  Conn.  551, 
22  Atl.  325.  In  Davis  v.  La  Crosse 
Hospital  Assn.,  121  Wis.  579,  99  N.  W. 
351, 1  Ann.  Cas.  930,  it  was  said: 

''  'If,  under  a  contract  containing  such 
a  provision,  a  builder  were  requested 
to  and  did  perform  extra  work  of  such 
magnitude  that  the  idea  that  it  was 
intended  he  should  have  no  additional 
pay  therefor  would  appear  highly  un- 
reasonable or  absimi,  a  court  might, 
nothing  appearing  to  the  contrary, 
conclude  that  there  was  a  mutual  in- 
tention to  waive  such  provision.'  The 
fact  that,  throughout  the  performance 
of  the  work  called  for  by  the  written 
contract,  the  conmiissioners  entirely 
disregarded  the  stipulation  therein  as 
to  the  form  of  the  orders  for  extra 
work  or  materials,  the  order  given  in 
every  instance  being  verbal,  taken  with 
the  other  evidence  bearing  upon  the 
question,  was  sufficient  to  justify  a 
finding  of  a  general  waiver,  an  inten- 
tional relinquishment  altogether,  by 
the  commissioners,  of  the  provision 
requiring  orders  for  such  work  and 
materials  to  be  in  writing.  Meyer  v, 
Berlandi,  53  Minn.  59,  54  N.  W.  937; 


1334  WILLISTON  ON  CONTRACTS  §  689 

ment^  and  notice  of  dishonor  of  a  negotiable  instrument^ 
may  be  waived  before  matiuity  by  the  party  entitled  to  them.*** 
So  a  subscription  to  corporate  stock  generally  is  subject  to 
the  condition  either  express  or  imposed  by  law,  that  a  call  be 
made;'^  but  "the  subscriber  may  by  his  acts  or  express  agree- 
ment waive  the  call  itself,  or  informalities  in  its  making  or 
notice  thereof."  ^*  Further  illustrations  in  insurance  law  and 
other  branches  of  the  law  are  given  in  subsequent  sections. 

The  same  principle  is  applicable  to  other  excuses  for  non- 
performance of  a  promise  besides  breach  of  conditions.  Wher- 
ever the  promisee  has  allowed  a  legal  excuse  to  arise  relying 
upon  express  or  implied  statements  of  the  promisor  that  the 
latter  would  not  avail  himself  of  the  excuse,  there  is  waiver. 
This  is  a  principle  distinct  from  the  ordinary  equitable  estoppel, 
since  the  representation  is  promissory,  not  a  misstatement  of 
an  existing  fact.  The  promisor  misstates  no  fact;  he  says  at 
most  simply,  I  will  perform  though  you  do  not  comply  with  the 
condition  or,  though  you  subject  yourself  to  a  legal  defence.*' 
To  bring  the  case  within  the  reason  of  the  rule  it  is  essential 
that  the  promisee  could  and  would  have  performed  the  con- 
dition, or  would  not  have  allowed  the  defence  to  arise,  had  it 
not  been  for  the  promisor's  waiver.  For  if  the  promisee  could 
not  have  entitled  himself  to  performance  of  the  promise,  even 
if  there  had  been  no  waiver,  there  is  no  equitable  reason  why 
the  promisor  should  not  take  advantage  of  the  breach  of  con- 
dition or  other  defence.  He  has  promised  that  he  would  not, 
but  his  promise  was  not  only  wholly  gratuitous,  but  has  not 
been  acted  on.'^  Even  though  the  original  contract  was  under 
seal  and  the  local  law  still  denies  the  possibility  of  varying 
a  sealed  contract  by  parol,  a  condition  of  the  contract  may  be 
excused  by  a  parol  promise  or  permission,  such  as  is  described 
in  this  section.'^     Since  the  basis  of  waiver  is  promissory 

Campbell  v.  Kimball,  87  Neb.  309,  •^  Cook,  Corporations,  §  105. 

127  N.  W.  142;  EmsUe  v,  Livingston,  51  •>  Ibid.,  §  120. 

N.  Y.  App.  Div.  628,  64  N.  Y.  S.  269."  «  See  supra,  §  139. 

«  See  infra,  §  1168.  •«  See  cases  cited,  supra,  §  139. 

^Seeififra,  §  1186.  •»  Ratcliff  ».  Pemberton,  1  Esp.  35; 

^  Liability    may  be  revived   even  Fleming  v,  Gilbert,  3  Johns.  528.    See 

after  maturity,  but  that  is  not  material  also  Smith  v.  Smith,  45  Vt.  433. 
to  the  present  section. 
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estoppel  the  waiver  may  be  withdrawn  before  change  of  por 
sition  in  reliance  upon  it."*  As  will  be  se^,^  in  some  cases,  and 
in  some  jurisdictions,  promises  to  forego  a  defence  have  been 
held  binding,  even  though  made  after  the  defence  had  arisen 
and  though  there  was  no  consideration  or  element  of  estoppel 
to  support  the  promise.  A  jurisdiction  which  takes  this  view 
might  logically  hold  that  reliance  on  a  promise  to  f or^o  an 
excuse  need  never  be  supported  by  estoppel,  and  so  holding 
might  hold  revocation  impossible  after  a  promise  has  once  been 
made  to  for^o  the  excuse.**  Such  a  view,  however,  seems  in- 
consistent with  the  fundamental  principles  of  the  common  law 
regarding  the  formation  of  contracts. 

§  690.  Waiver  of  promise  before  maturity* 

The  distinction  is  not  always  observed  between  excusing 
another  from  performance  of  a  condition  or  from  the  effect  of 
a  defence,  and  excusiog  him  from  liability  on  an  obligation. 
The  confusion  is  due  in  great  measure  to  the  circmnstance 
that  in  bilateral  contracts  the  performance  of  an  act  operates 
frequently  as  performance  both  of  a  condition  and  of  an  obli- 
gation. In  a  contract  for  example  where  an  employee  prom- 
ises to  serve  faithfully  and  the  employer  promises  to  pay  him 
a  specified  salary  if  he  works  faithfully,  faithful  service  is  both 
a  performance  of  the  employee's  obhgation  and  also  a  perf orm- 


TtooatBOB  V,  Rajrmond  Hadley 
Corp.,  [1917],  1  K.  B.  767,  2  K.  B.  473; 
Hasler  v.  West  India  S.  S.  Co.,  212 
Fed.  862,  129  C.  C.  A.  382;  Grippo  v. 
Dam,  92  Conn.  693,  104  AU.  165; 
Dunning  o.  Mauzy,  49  HI.  368,  370; 
Fax  p.  Grange,  261  Ul.  116,  103  N.  £. 
576.  In  Webb  v.  Hughes,  L.  R.  10 
£q.  281,  286,  the  court  said:  ''If  time 
be  made  the  essenoe  of  the  contract, 
that  may  be  waived  by  the  conduct  of 
the  purchaser;  and  if  the  time  is  once 
allowed  to  pass,  and  the  parties  go  on 
AQgotiatiDg  for  completion  of  the  pur- 
diase,  then  time  is  no  longer  of  the 
eaaenoe  of  the  contract.  But,  on  the 
other  hand,  it  must  be  borne  in  mind 
that  a  purchaser  is  not  bound  to  wait 
an  indefinite  time;  and  if  he  finds,  while 


the  negotiations  are  going  on,  that  a 
long  time  will  elapse  before  the  con- 
tract can  be  completed,  he  may  in  a 
reasonable  manner  give  notice  to  the 
vendor,  and  fix  a  period  at  which  the 
business  is  to  be  terminated.  But, 
having  once  gone  on  negotiation  be- 
yond the  time  fixed,  he  is  boimd  not  to 
give  immediate  notice  of  abandon- 
ment, but  must  give  a  reasonable  no- 
tice of  his  intention  to  give  up  his 
contract  if  a  title  is  not  shewn."  See 
also  Massey  v.  Becker,  90  Greg. 
461,  176  Pac.  425,  and  infra,  §741 
ad  fin. 

^  See  infra,  §  693. 

"See  Beauchamp  v.  Retail  Mer- 
chants' &G.  F.  Ins.  Co.,  38  N.  Dak.  483, 
165  N.  W.  545. 
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ance  of  the  condition  qualifying  the  employer's  obligation. 
It  is  entirely  possible  that  the  performance  of  an  act  be  excused 
as  a  condition;  and  yet  not  excused  as  an  obligation.  A  vol- 
untary statement  by  a  creditor  even  before  a  debt  has  become 
due  that  the  debt  need  not  be  paid,  would  g^erally  not  be 
held  to  excuse  the  debtor  from  liability.**  The  principle  can 
be  no  different  when  instead  of  a  money  debt  there  is  an  obli- 
gation to  deliver  land  or  goods  or  to  render  services.^  But  if 
the  payment  of  the  debt  were  a  condition  qualifjring  a  promise 
by  the  creditor,  the  latter's  statement  that  he  would  perform 
his  promise  irrespective  of  payment  of  the  debt,  would  waive 
the  payment  as  a  condition  though  not  as  an  obligation  if  the 
debtor  in  reliance  on  the  statement  failed  to  pay.  It  may,  how- 
ever, sometimes  operate  as  a  fraud  to  enforce  liability  on  a 
promise  after  the  promisee  has  stated  that  performance  need 
not  be  made.  And  though  an  excuse  of  the  promisee  from  lia- 
bility seems  inconsistent  with  the  general  doctrine  that  a 
promissory  estoppel  is  not  a  substitute  for  consideration  either 
in  creating  or  discharging  obligations,^  there  are  many  cases 
where  liability  is  held  discharged  in  the  case  supposed.  This 
may  be  called  waiver  of  liabUity  as  distinct  from  waiver  of  a 
condition  or  excuse.  Though  a  debt  of  five  dollars  cannot  be 
discharged  by  mere  assent,  yet  if  the  debt  is  due  on  a  particu- 
lar day,  the  obligation  to  pay  it  on  that  day  may  be  discharge 
without  consideration,  if  relying  on  the  creditor's  permission  to 
defer  payment  the  debtor  allows  the  day  to  go  by.  And  per- 
mission to  defer  payment  given  prior  to  the  day  of  maturity 
will  operate  as  a  continuing  license.' 


^Hayford  v,  Andrews,  Cro.  Elis. 
607.  See  also  Terrell  t».  Ptoctor  (Tex. 
Civ.  App.),  172  S.  W.  996;  and  infra, 
§§  1829  ei  aeq. 

^C.  F.  Adams  Go.  v,  Helman,  58 
Ind.  App.  394,  400,  106  N.  E.  733. 

'  See  mpra,  §  139,  and  ir^fra,  §§  1831, 
1841  et  aeq, 

'  Even  this  was  not  formerly  true  in 
the  case  of  sealed  instruments.  In 
Ha3rford  v.  Andrews,  Cro.  Eliz.  697,  to 
an  action  of  debt  upon  an  obligation, 
the  defendant  pleaded  that  before  the 


day,  the  ptaintiff,  in  respect  of  a 
trespass  made  by  his  beasts  in  the 
defendant's  land,  gave  unto  him  a 
longer  day  of  payment,  which  has  not 
yet  oome.  The  plaintiff  demurred, 
and  though  the  defendant  argued  that 
since  it  "was  before  the  day,  the 
plaintiff  might  well  by  word  defer 
it,  .  .  .  the  court  without  arguxaent 
held  it  to  be  no  plea  for  an  agree- 
ment, that  parol  can  not  dispoiae 
with  an  obligation."  C/.  the  preceding 
section. 
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There  is  the  same  principle  of  fairness  involved  in  excusing 
damages  for  failure  to  make  prompt  payment  in  such  a  case  as 
exists  where  performance  is  actually  prevented.  Pemussion  is 
not  strictly  prevention,  but  it  is  likely  to  produce  the  same 
consequence  of  non-performance.  Though  the  creditor  after 
such  waiver  has  been  acted  upon  by  lettiug  the  day  go  by  can- 
not demand  damages  for  failure  to  pay  on  the  day,  he  can 
demand  performance  on  a  subsequent  day  and  recover  damages 
if  paymeut  is  not  then  made.  Waiver,  therefore,  in  such  a  case 
excuses  temporary  breach  of  the  obligation,  but  does  not  per- 
noaaently  excuse  performance.  But  let  it  be  supposed  that 
tiie  oblation  was  to  serve  on  December  20th,  and  the  obligee 
says,  in  effect:  "you  need  not  serve  on  that  day."  This  sim- 
ilarly will  excuse  the  servant  from  liability  for  failure  to  per- 
form on  that  day,  but  will  have  further  consequences.  The 
employer  camiot  say  on  December  25th  "I  demand  the  day's 
service  which  you  owe  me."  Service  on  December  25th  or 
even  on  December  21st  is  regarded  as  a  different  thing  from 
service  on  December  20th,^  though  payment  of  five  dollars  for 
the  conveyance  of  Blackacre  is  regarded  as  substantially  the 
same  thing  whenever  the  performance  is  rendered.  From  these 
illustrations  the  correct  principle  may  be  deduced;  namely, — 
waiver  of  performance  of  an  obligation  which  means  permission 
not  to  perform  it,  excuses  the  obligor  from  performing  so  long 
as  the  waiver  or  permission  contuiues  and  if  the  waiver  con- 
tinues so  long  that  performance  by  the  obligor  will  be  essen- 
tially different  from  that  which  he  originally  bargained  to 
render,  all  right  to  enforce  the  obligation  is  lost.  Prior  to  that 
time  the  creditor  may  withdraw  his  permission  even  though  he 
originally  stated  that  he  waived  permanently  all  right.  He 
cannot  act  in  such  a  way  as  to  make  his  permission  work  an 
injury  to  the  obligor,  but  this  is  the  only  limitation  on  his  right 
of  revocation.^ 

See  modeni  i^yptioatioiis  to  contracts  494, 37  Am.  Rep.  841 ;  see  also  Rickard 

glBDeEally  of  the  principle  stated  in  the  v.  Couts,  5  Hawaii,  507. 

text.    Williams  v.  Wheeler,  8  C.  B.  *  Thus  a  landlord  who  has  given  his 

(N.  S.)  299;  Flsvins  v.  Downing,  1 C.  P.  tenant   permission   to   surrender   his 

D.  220;  Thomson  v.  Poor,  147  N.  Y.  lease  may  withdraw  the  permission  at 

402,  42  N.  £.  13;  and  supra,  §  595.  any  time  prior  to  actual  surrender. 

« Bast  V.  Byrne,  51  Wis.  531, 8  N.  W.  Dunning  v.  Mausy,  49  HI.  368,  370. 
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Cases  may  be  found  where  promises  to  give  up  a  rig^t  to 
damages  for  an  accrued  breach  of  an  obligation  have  been  en- 
forced without  either  consideration  or  promissory  estoppd, 
just  as  promises  to  forego  excuses  have  been  similarly  enforced.* 
But  such  decisions  are  necessarily  at  variance  with  tiie  ordinary 
requirements  for  the  dischai^  of  obligations. 


§  691.  A  promissory  estoppel  does  not  require  an  intent  to 
surrender  a  right. 

As  has  been  seen,  neither  a  contract  for  substituted  perform- 
ance nor  an  election  of  one  right  rather  than  another  requires  for 
its  validity  any  actual  intent  to  surrender  the  right  which  is  lost. 
Waiver;  as  that  word  is  used  in  the  cases,  is  not  generally  based 
on  contract  for  consideration  but  on  promissory  estoppel.  And 
the  suggestion  that  where  such  is  the  basis  there  must  be  an 
intent  to  surrender  a  right  is  at  least  equally  misleading.  It 
is  not  the  intention  of  the  party  estopped  but  the  natural  effect 
upon  the  other  party  which  gives  vitality  to  an  estoppel.^    It 


On  the  other  hand,  in  Orvis  v.  British- 
American  Cotton  Co.,  242  Fed.  835, 
155  C.  C.  A.  423,  the  plaintiff  sued  for  a 
balance  of  account  under  a  contract  in 
substance  as  follows:  The  {daintiff 
having  deposited  a  margin  of  eight 
dollars  a  bale,  the  defendants  paid 
drafts  for  the  purchase  in  the  United 
States  of  cotton  secured  by  bills  of 
lading;  the  plaintiff  was  to  resell  the 
cotton  in  England  and  it  was  sent 
forward  with  drafts  on  an  English 
bank  secured  by  ocean  bills  of  lading. 
With  the  price  thus  obtained  the  de- 
fendants were  to  be  reimbursed,  and 
any  balance  remaining  was  payable  to 
the  plaintiff.  The  original  agreement 
contemplated  that  ^e  d^endants 
should  hold  the  margin  of  eight  dollars 
a  bale  until  the  cotton  had  been  dis- 
posed of.  Subsequently,  however, 
without  consideration,  the  defendants 
agreed  that  the  amoimt  of  the  margin 
should  be  credited  to  the  plaintiff  in 
England  where  its  agent  was  going  to 
negotiate  the  sale  of  the  cotton.    Still 


later,  however,  after  the  agent  had 
gone  to  England,  the  defendants  re- 
fused to  keep  this  promise.  The  plaiii- 
tiff  was  unable  to  negotiate  a  sale  in 
England  at  a  price  sufficient  to  pay 
the  drafts  against  the  bills  of  lading 
under  which  the  cotton  had  been 
forwarded  to  England,  and  ultimatdy 
it  was  sold  at  a  loss  by  the  defendants. 
The  court  held  that  the  defendants' 
agreement  to  credit  the  margin  in 
England  was  admissible  to  support  the 
plaintiff's  contention  that  had  the 
credit  in  England  been  given  the 
drafts  would  have  been  taken  up  and 
the  cotton  then  resold,  whereby  the 
subsequent  loss  due  to  depreciation 
would  have  been  avoided.  ThereUanoe 
by  the  plaintiff  on  the  defendants' 
promise  was  held  sufficient  though  the 
court  admitted  no  consideration  had 
been  given  for  it. 

*  See  the  preceding  section. 

^Tobin  V.  Western  Mutual  Aid 
Society,  72  la.  261,  264,  33  N.  W.  663; 
Moore  v.  Order  of  Ry.  Conductors^  90 
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may  be  said  here,  as  in  the  case  of  assent  to  a  substituted  con- 
tiacty  that  it  is  the  justifiable  belief  of  the  party  relying  on 
the  so-called  waiver  which  is  the  essential  thing. 

§  692.  Knowledge  of  facts  is  not  necessaiy  for  a  promissory 
estoppel. 

The  fundamental  basis  of  waiver,  so  far  as  there  may  be  said 
to  be  a  distinct  l^al  principle  going  by  that  name,  is  promissory 
estoppel.  The  doctrine  of  estoppel  in  pais,  though  included 
by  Lord  Coke  in  his  description  of  estoppels  received  for  the 
first  time  wide  application  in  recent  years,  and  it  has  been 
extended  far  beyond  the  limits  formerly  set  for  it.  In  a  case 
decided  in  the  first  half  of  the  nineteenth  century,  which  is 
usually  r^arded  as  the  leading  authority  on  the  subject,^  it 
was  stated  as  a  necessary  element  that  the  misrepresentation 
fomung  the  basis  of  the  estoppel  should  be  ''wilfully"  made. 
It  was  not  long,  however,  before  the  use  of  this  word  was  ex- 
plained in  such  a  way  as  to  deprive  it  of  its  natural  meaning.' 
Long  before  this  time,  moreover,  equity  cases  had  illustrated 
the  doctrine  and  apphed  it,  in  a  special  class  of  cases  though 
not  under  the  name  of  estoppel.  ^^  At  the  present  time,  though 
in  noany  jurisdictions  there  are  expressions  still  used  which 
seem  to  mean  that  either  fraud  or  culpable  negligence  is  an 
essential  element  for  estoppel,"  it  is  certain  that  the  great 
weight  of  recent  authority  supports  the  view  that  positive 
statenients  of  fact  as  to  matters  upon  which  the  speaker  may 
fairly  be  supposed  to  be  informed  may  give  rise  to  an  estoppel. 


la.  721,  727,  57  N.  W.  623;  May, 
Insuranoe,  §  507. 

'Pickard  tr.  Sears,  6  Ad.  &  El.  469. 

*In  Freeman  v.  Cooke,  2  Exch.  654, 
663,  Parke,  B.,  said:  "By  the  term 
'wilfully,'  however,  in  that  rule,  we 
must  understand,  if  not  that  the  party 
represents  that  to  be  true  which  he 
ImowB  to  be  untrue,  at  least,  that  he 
means  his  representation  to  be  acted 
upon,  and  that  it  is  acted  upon  accord- 
ingly; and  if,  whatever  a  man's  real 
tntention  may  be,  he  so  conducts  him- 
self that  a  reasonable  man  would  take 


the  representation  to  be  true,  and  be- 
lieve that  it  was  meant  that  he  should 
act  upon  it,  and  did  act  upon  it  as  true, 
the  party  making  the  representation 
would  be  equally  precluded  from  con- 
testing its  truth.''  In  Bloomenthal  v. 
Ford,  [1897]  A.  C.  156,  160,  it  is  said: 
"Whether  a  wilful  misrepresentation 
or  not  it  is  immaterial  to  inquire." 

^  See  opinion  of  Kay,  L.  J.,  Low  v. 
Bouverie,  [1891]  3  Ch.  82, 107. 

^^  See  for  a  recent  illustration  Con- 
way Nat.  Bank  o.  Pease,  76  N.  H.  319, 
82  Atl.  1068. 
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though  there  is  neither  of  these  elements.^*    And  this  is  no 
more  than  right.  ^' 

It  should  be  observed,  howeveri  that  where  conduct  rather 
than  words  is  rehed  on  as  constituting  a  false  representation, 
the  conduct  can  hardly  be  considered  such  if  the  party  against 
whom  the  estoppel  is  claimed  is  ignorant  of  the  facts  which 
make  his  conduct  deceptive.  His  conduct  is  like  the  use  of  am- 
biguous language  in  ignorance  of  the  facts  which  make  it  am- 
biguous. ^^  The  peculiarity  of  a  promissory  estoppel  is  that  there 
is  no  misstatement  of  an  existing  fact,  but  merely  a  promise, 
agreement,  or  permission  for  future  conduct.  For  the  ordinary 
purposes  of  estoppel  this  is  not  enough.  The  only  representa- 
tion of  existing  fact  is  that  a  promise  has  been  made  or  per- 
mission g^ven,  and  an  estoppel  to  deny  this  affords  no  help  to 
the  promisee,  unless  it  is  further  held  that  a  promise  when  the 
promisee  has  acted  in  reasonable  reliance  thereon  must  be  kept. 


"  In  Piickett  o.  Sibert,  75  Ala.  315, 
319,  the  court  said:  "Declarations  or 
admissions,  deliberately  made,  are 
conclusive  upon  the  parties  making 
them,  in  all  controversies  involving 
their  truth  between  him  and  the  per- 
son whose  conduct  he  may  knowingly 
influence  by  them.  It  is  not  of  impor- 
tance, whether  the  declaration  or  ad- 
mission is  made  innocently  or  fraud- 
ulently; whether  in  point  of  fact  it  is 
true  or  false;  it  is  the  fact,  that  another 
has  been  induced  to  act  on  it,  and 
must  suffer  injury  if  its  truth  is  gain- 
said, that  renders  it  conclusive."  So 
in  Criley  v.  Cassel,  144  la.  685,  123 
N.  W.  348,  349,  the  court  said:  ''A 
party  may  not  deny  that  which  he  has 
solenmly  asserted  to  be  true  when 
such  denial  wlQ  prejudice  one  who  has 
relied  upon  his  former  statement. 
Hubbard  v.  Hartford  Ins.  Co.,  33  Iowa, 
325,  11  Am.  Rep.  125.  And  he  wiU  be 
estopped,  although  he  was  in  error 
as  to  the  truth,  if  his  statement  was 
intended  to,  and  did,  influence  another 
to  act  thereon.  Smith  v,  Cramer,  39 
Iowa,  413;  Kirchman  v.  Standard  Coal 
Co.,  112  la.  668,  84  N.  W.  939,  62 


L.  R.  A.  318."  In  Pearson  v.  Hardin, 
95  Mich.  360,  387,  54  N.  W.  904,  the 
same  view  is  expressed: — "The  doc- 
trine of  estoppd  in  pais  had  its  origin 
in  willful  misrepresentation.  Under  the 
genial  influence  of  courts  of  equity  the 
rule  has  been  much  extended,  and 
to-day  includes  mistaken  and  ignorant 
misrepresentation,  and  even  sUence, 
wherever  a  clear  duty  to  know  and 
speak  the  truth  exists."  See  also  Carr 
9.  The  London  &  Northwestern  Rail- 
way Co.,  L.  R.  10  C.  P.  307, 317,  quoted 
with  approval  in  Tomkinson  v.  Balkis 
Consolidated  Co.,  [1891]  2  Q.  B.  614, 
619;  and  the  definition  of  Lord  Black* 
bum  in  Burkinshaw  v.  Nicolls,  3  App. 
Cas.  1004,  1026,  quoted  with  approval 
in  Tomkinson  v.  Balkis  Consolidated 
Co.,  [1891]  2  Q.  B.  614,  623. 

"  See  infra,  §§  1508,  1510. 

"  Stiff  V.  Ashton,  155  Mass.  130, 133, 
29  N.  E.  203;  Woodward  v,  Tudor,  81  ♦ 
Pa.  382,  394.  Though  nutny  contrary 
expressions  may  be  found,  they  are 
generally  repeated  from  early  cases 
and  are  not  necessary  for  the  de- 
cision. 
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Such  is  not  the  g^eral  rule  in  regard  to  promises;  ^^  but,  as  in- 
dicated in  the  preceding  sections,  it  is  true  of  promises  to  excuse 
conditions  and  to  some  extent  of  promises  to  surrender  rights. 
Nor  is  it  material  here,  though  it  is  for  establisliing  fraud,  that 
there  shall  be  any  purpose,  at  the  time  when  it  is  given,  to 
break  the  promise  or  to  withdraw  the  permission.   If  knowledge 
of  any  facts  were  necessary  to  a  promissory  estoppel,  it  would 
be  not  knowledge  of  the  truth  or  falsity  of  a  fact  represented, 
but  knowledge  of  surrounding  circumstances  making  it  desir- 
able or  otherwise  to  give  the  promise  or  agreement  or  the 
permission  forming  the  basis  of  the  estoppel.    That  there  is 
slways  necessity  for  such  knowledge  cannot  be  admitted.   The 
fundamental  basis  for  the  estoppel  is  the  justifiableness  of  the 
conduct  of  the  party  claiming  the  estoppel.    His  reliance  is 
equally  justifiable  whether  the  party  estopped  knows  or  does 
not  know  all  the  material  facts  bearing  on  the  matter,  provided 
that  he  himself  does  not  know  such  facts  which  he  fails  to  dis- 
close.   If  an  insurer  gives  permission  to  the  insured  to  keep 
gasoline  on  the  insured  premises,  though  to  do  so  is  forbidden 
by  a  condition  in  the  policy,  and  the  insured  thereupon  keeps 
a  quantity  of  the  substance  which  leads  to  the  destruction  of 
the  building,  it  surely  can  be  no  defence  to  the  insurer  that 
when  permission  was  given  he  was  ignorant  that  on  adjoining 
property  dangerous  chemicab  were  secretly  stored,  if  the 
insured  was  equally  ignorant.    Nor  could  it  be  material  that 
discoveries  of  science  subsequent  to  the  permission  proved 
that  gasoline  was  a  more  dangerous  substance  than  had  been 
supposed.    On  the  other  hand,  even  courts  which  hold  that 
such  conduct  as  asking  for  amended  proofs  of  loss  or  stating 
the  wrong  ground  of  defence  as  a  reason  for  non-payment, 
after  the  insured  has  acted  thereon,  estops  an  insurer  from 
setting  up  a  breach  of  condition  which  has  already  occurved, 
would  not  so  hold  imless  the  insurer  knew  or  should  have  known 
the  essential  facts  at  the  time  he  asked  for  proofs  or  misstated 
his  groimd  of  defence.    It  will  be  observed  that  in  these  latter 
cases  the  breach  of  condition  or  duty  had  already  occiured.    In 
the  former  case  it  had  not  occurred,  and  was  induced  by  the 
permission  of  the  insurer.    Probably  it  may  safely  be  said, 

u  See  supra,  §  139. 
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then,  that  where  a  breach  of  condition  has  akeady  occurred, 
or  a  defence  akeady  arisen,  a  promissory  estoppel  will  not 
preclude  the  promisor  from  taking  advantage  thereof  unless 
he  was  aware,  or  should  have  been  aware,  of  the  facts  showing 
the  breach  of  condition  or  the  defence.  Knowledge  of  collateral 
facts  even  though  of  material  importance  seems,  however, 
unessential.^* 


§  693.  Agreement  to  be  liable  in  spite  of  a  defence  already 
accrued. 

In  most  of  the  cases  supposed  in  the  preceding  sections,  the 
waiver  of  excuse  or  of  liability  is  made  before  the  time  for  the 
performance  of  the  condition  or  the  happening  of  other  excuse, 
or  before  the  liability  has  arisen ;  and  in  reliance  on  the  waiver, 
the  party  afterwards  seeking  to  take  advantage  of  it  has 
changed  his  position.  The  case  now  to  be  considered  is  where 
the  promisee  has  failed  without  excuse  to  perform  a  condition, 
or  has  allowed  a  defence  to  arise  and  subsequently  the  pronxisor 
undertakes  expressly  or  impliedly  not  to  take  advantage  of 
the  breach  of  condition  or  other  excuse.  As  the  promisor,  ex 
hypothesi,  is  already  freed  from  liabihty,  his  agreement  is,  on 
exact  analysis,  a  new  undertaking.  Whether  such  an  under- 
taking can  ever  be  enforced  without  the  same  consideration 
that  is  necessary  to  support  promises  generally  is  properly 
dealt  with  under  the  heading  of  Consideration.^^  It  is  con- 
fusing the  issue  to  speak  of  waiver  here,  without  some  defini- 


^  In  some  decisions  it  is  true  that  it 
is  broadly  stated  that  the  party  sur- 
rendering a  right  must  have  full  knowl- 
edge of  all  the  essential  or  material 
facts.  See  Bucklin  t;.  Johnson,  19 
Ind.  App.  406,  49  N.  E.  612;  Norton 
V,  Catholic  Order  of  Foresters,  138 
la.  464,  469,  114  N.  W.  893;  Knights 
of  Pythias  Supreme  Lodge  v,  Quinn, 
78  Miss.  525,  20  So.  826.  The  princi- 
ple was  more  narrowly  expressed  in 
St.  Louis  Electric  L.  Sc  P.  Co.  v.  Edison 
General  Electric  Co.,  64  Fed.  997, 1001, 
where  the  court  said  there  must  be 
"full  knowledge  of  all  the  essential  or 
material  facts  of  the  acts  and  conduct 


of  the  other  party,''  which  goes  no 
further  substantially  than  saying  there 
must  be  knowledge  of  a  breach,  if  one 
has  taken  place.  To  this  effect  is 
Patterson  v.  Equitable  Life  Assur.  Soc., 
112  Ark.  171,  165  S.  W.  454;  Benanti 
V.  Delaware  Ins.  Co.,  86  Conn.  15,  84 
Atl.  109;  Callies  v.  Modem  Woodmen 
of  America,  98  Mo.  App.  521,  72  S.  W. 
713;  Dodge  v.  Minnesota,  etc.,  Roofing 
Co.,  14  Minn.  49;  Schmidt  v.  William»- 
burgh  City  lire  Ins.  Co.,  95  Neb.  43, 
144  N.  W.  1044,  51  L.  R.  A.  (N.  S.) 
261;  Johnson t^.  Schar,  9S.  Dak.  536,  70 
N.  W.  838. 
"  See  supra,  §§  139, 151  et  Mq, 
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tion  of  the  boundaries  of  the  doctrine,  as  if  some  special  prin- 
ciple permitted  defences  to  be  so  surrendered." 

It  may  be  argued  that  there  is  a  distinct  principle  of  waiver 
wide  enough  to  cover  any  such  situation;  and  authorities  may 
be  cited  to  support  the  ai^ument  that  there  is  a  general  rule 
to  the  effect  iJiat  even  after  a  perfect  defence  has  arisen  to  a 
promise,  either  because  of  the  breach  of  condition,  or  because 
of  some  rule  of  law,  an  agreement  to  surrender  the  excuse  is 
binding  without  more.  And  if  the  generality  of  this  statement 
be  thought  too  great,  it  may  be  argued  that  at  least  if  the 
excuse  of  the  promisor  is  of  a  narrow  or  technical  character, 
the  principle  is  applicable.  As  to  the  first  suggestion  it  may  be 
replied  that  presumably  no  court  would  hold  an  insurer  bound 
if  he  made  a  promise  to  pay  a  policy  of  insurance  against  fire, 
in  spite  of  the  fact  that  the  house  had  not  burned  down  within 
the  term  of  the  pohcy.  The  condition  of  burning  would  not  be 
so  easily  ''waived."  Similarly  a  promise  made  after  the 
destruction  of  the  building  to  pay  insiu*ance  though  the 
premium  had  never  been  paid  and  a  condition  of  the  poUcy 
required  that  it  should  be  would  probably  not  be  enforced.^' 


B  Lord  Eldon  said  in  Stackhouse  v. 
Bumston,  10  Ves.  Jr.  463,  466:  "As 
to  a  waiver,  it  is  difficult  to  say  pr&- 
cisely,  what  is  meant  by  that  term, 
with  reference  to  the  legal  effect.  A 
waiver  is  nothing,  unless  it  amoimts  to 
a  rdease.  It  is  by  a  release,  or  some- 
thing equivalent,  only,  that  an  equi- 
table demand  can  be  given  away.  A 
mere  waiver  signifies  nothing  more  than 
an  expression  of  intention  not  to  insist 
upon  the  right;  which  in  equity  will 
not  without  consideration  bar  the 
right  any  more  than  at  law  accord 
without  satisfaction  would  be  a  plea." 

^  In  Wheeler  v.  United  States  Cas- 
ualty Co.,  71  N.  J.  L.  396,  59  Atl.  347, 
the  court  said:  '"The  fact  that  the  de- 
fendant knew  the  assured  to  be  64 
years  of  age  when  the  policy  was  issued 
cannot  change  the  construction  here- 
tofore adopted  by  this  court,  that  the 
policy  requires  that  the  accident  shall 
have  happened  ^dule  the  person  in- 


jured was  over  16  and  under  65  years 
of  age. 

The  averment  of  waiver  does  not 
make  the  count  good.  It  is  not  a 
waiver  of  performance  of  conditions 
precedent  by  the  assured,  such  as  fur- 
nishing proof  of  loss.  Hibemia  Mutual 
Fire  Ins.  Co.  t;.  Meyer,  39  N.  J.  L.  482; 
Carson  v.  Jersey  City  Insurance  Co., 
43  N.  J.  L.  300,  39  Am.  Rep.  584;  Mer- 
chants' Ins.  Co.  V.  Gibbe,  56  N.  J.  L. 
679,  29  Atl.  485,  44  Am.  St.  Rep.  413; 
Snyder  v,  Dwelling-House  Ins.  Co.,  59 
N.  J.  L.  544,  37  Atl.  1022,  59  Am.  St. 
Rep.  625.  Nor  can  the  waiver  be  held 
good  as  an  estoppel,  for  the  declaration 
shows  that  the  plaintiff  could  not  have 
been  led  to  any  act  or  encouraged  in 
any  omission  to  her  prejudice  by  the 
act  relied  on  as  a  waiver,  as  in  Fire  Ins. 
Co.  9.  Building  Assoc,  43  N.  J.  L.  652, 
where  a  condition  as  to  alienation  was 
held  to  be  waived:  Martin  v.  Jersey 
City  Ins.  Co.,  44  N.  J.  L.  274,  where  a 
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A  promise  by  a  guarantor  to  be  absolutely  liable  though 
there  was  for  some  reason  no  debt  due  from  the  intended  prin- 
cipal debtor,  would  doubtless  be  similarly  unenforceable.  But, 
as  has  been  seen,  promises  to  pay  debts  voidable  for  incapac- 
ity,^ or  barred  by  the  Statute  of  limitations,^^  or  by  discharge 
in  bankruptcy,  ^^  or  by  a  failure  to  charge  a  party  secondarily 
liable  on  n^otiable  paper,  ^'  or  released  by  one  of  the  technical 
defenses  allowed  a  surety, ^^  have  all  been  enforced;  and  it  may 
be  argued  that  these  cases  are  merely  illustrations  of  a  more 
far  reaching  general  principle  applicable  to  technical  defences. 
Such  a  proposition  of  law  is  not  without  much  in  its  favor. 
Undoubtedly  the  enforcement  of  harsh  conditions  or  technical 
defences  frequently  works  hardship,  and  if  certainty  could  be 
obtained  both  in  regard  to  the  requirements  of  the  law  in  the 
way  of  subsequent  promise  or  recognition  by  the  obligor,  and 
in  regard  to  proof  of  whether  such  requirements  in  a  particular 
case  have  been  satisfied,  a  less  drastic  rule  than  that  previously 
supported  '^  would  have  much  to  conamend  it.  If,  however, 
any  subsequent  oral  promise  or  recognition  of  liability  is  held 
sufficient  to  do  away  with  any  defence,  or  even  any  technical 
defence,  it  will  be  easy  to  manufactiu*e  testimony  of  the  nec- 
essary facts.  It  has  generally  been  thought  necessary  to 
require  promises  to  pay  debts  barred  by  the  Statute  of  limita- 
tions to  be  put  in  writing  in  order  to  make  them  binding;  ^ 
and  reasons  have  been  given  previously,  ^^  for  regarding  the 
doctrine  of  waiver  of  a  defence  as  inadequate  to  e3q>lain  the 
decisions  on  that  subject.  Moreover,  there  is  great  difficulty 
in  determining  when  a  particular  defence  or  excuse  is  technical. 
This  objection  is  not  perhaps  insuperable;  but  certainty  of 
application  is  a  positive  merit  in  a  rule  of  law,  and  lack  of  such 
certainty  though  necessarily  existing  in  the  application  of 

forfeitiiTe  due  to  increase  of  hazard  suit  was  induced  by  the  conduct  of  the 

was  waived;  Redstrake  v.  Cumberland  defendant  company." 

Insurance  Co.,  44  N.  J.  L.  294,  where         ^  See  supra,  §  161. 

a  provision  avoiding  the  policy  in  case         '^  See^upra,  §  160. 

of  effecting  other  insurance  was  waived,         *^  See  aupraf  §  158. 

and  the  present  chancellor  called  at-         "  See  supra,  §§  157, 1186. 

tention  to  the  distinction  between  cases         **  See  supra,  §  157. 

of  waiver  and  cases  of  estoppel;  Martin         '*  See  supra,  §  203. 

v.  State  Ins.  Co.,  44  N.  J.  L.  485,  43         »*8ee  supra,  §  164. 

Am.  Rep.  307,  where  delay  in  bringing         ^  Supra,  §  203. 
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many  equitable  principles,  is  a  disadvantage*  Whatever  may 
be  the  conclusion  as  to  the  desirable  course  for  the  law,  it  is 
at  least  true  that  everything  is  to  be  gained  and  nothing  lost 
by  clearly  recognizing  the  nature  of  a  so-caUed  waiver  which 
recreates  a  liability,  or  an  obligation  which  by  its  terms  has 
already  been  extinguished  or  made  impossible  of  performance. 
There  is  no  class  of  cases  so  well  suited  as  insurance  cases  to 
test  the  existence  of  any  general  principle  that  an  agreement 
to  g^ve  up  technical  defences  is  binding  without  promissory 
estoppel  or  consideration. 

The  conditions  in  insurance  policies  are  often  harsh  and 
hi^y  technical.  The  disposition  to  stretch  the  law  to  its 
utmost  in  order  to  favor  the  insured  is  constantly  observable 
in  the  decisions  of  the  courts;  and  whatever  scope  be  given  other 
principles,  there  are  decisions  which  can  only  be  explained  on 
the  assumption  that  some  courts  at  least  recognize  as  a  prin- 
ciple of  law  that  a  technical  defence  may  be  surrendered  with- 
out consideration  or  estoppel;^  but  the  great  weight  of 
authority  is  clearly  against  the  validity  of  such  decisions.^ 

§  694.  Agreement  to  discharge  from  a  liability  already  arisen. 

Methods  provided  by  the  law  for  discharging  an  obligor  from 
a  contractual  liability  already  arisen  are  properly  considered 
under  the  head  of  the  Discharge  of  Contracts.  The  normal 
methods  are  release  or  accord  and  satisfaction.  It  is  sure  to 
lead  to  confusion  of  thought  to  apply  the  word  waiver  to  such 
a  situation ;  ^  and  illustrations  of  this  confusion  may  be  found  in 


*In  this  oonDectian  may  be  oon- 
Bidered  oonditions  in  deeds  providing 
by  condition  subsequent  fw^  forfeiture 
of  the  estate  conveyed  on  breach  of 
the  condition.  In  Sanitaiy  District 
V.  Chicago  Ac.  Trust  Co.,  278  111.  529, 
116  N.  E.  161,  a  statement  by  the 
grantor,  after  breach  of  the  condition, 
that  he  would  not  take  advantage  of 
it^  was  held  irrevocable,  so  that  the 
grantee  acquired  an  indefeasible  title. 

»9ee  infra,  §§  763  d  seg. 

» In  Willouc^by  o.  Backhouse,  2  B. 
A  C.  821, 824,  Littledale,  J.,  said:  ''The 
plaintiff  does  not,  by  the  agreement 


profess  to  waive  his  right  of  action. 
But  even  if  he  did,  still  it  would  not 
be  a  sufficient  answer;  for  a  right  of 
action  once  vested  can  only  be  de- 
stroyed by  a  release  under  seal,  or  by 
the  receipt  of  something  in  satisfaction 
of  the  wrong  done."  See  also  De 
Bussche  V.  Alt,  8  Ch.  D.  286,  314; 
Nesbitt  V.  McGehee,  26  Ala.  748; 
Southern  States  Co.  v.  Long,  15  Ala. 
App.  286,  73  So.  148;  Snow  p.  In- 
diana &c.  R.  Co.,  109  Ind.  422,  9  N.  E. 
702;  C.  F.  Adams  Co.  v.  Helman,  58 
Ind.  App.  394,  400,  106  N.  E.  733; 
Stoner  v.  Chicago  &c.  R.  Co.,  109  la. 
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the  cases.'^  In  a  parol  transaction  there  is  no  noagic  in  a  word. 
A  '^waiver''  of  an  accrued  right  can  only  mean  an  agreement 
to  surrender  it  for  nothing.  Such  an  agreement  has  no  more 
validity  than  any  other  parol  promise  without  consideration.'^ 
Logically  this  same  criticism  might  seem  applicable  to  the  rule 
that  a  right  of  action  against  an  agent  for  an  act  done  by  him 
in  violation  of  his  contract  with  his  principal  may  be  discharged 
by  ratification ; ''  but  when  once  the  doctrine  of  fictitious  rela- 
tion of  ratification  is  accepted,  as  it  must  be,  there  is  no  difii- 
culty  here. 

§  696.  Laches. 

Courts  of  equity  refuse  to  give  relief  to  a  plaintiff  who  has 
been  guilty  of  such  delay  in  asserting  a  right  of  action  after  it 

551,  80  N.  W.  569;  Rudell  v,  Ogdens- 
burg  Transit  Ck).,  117  Mich.  568,  76 
N.  W.  380,  44  L.  R.  A.  415;  and  cases 
dted  infra,  §  1826. 

In  Fraser  v.  Young,  [1913]  1  Ch.  272, 
a  legacy  had  been  left  to  trustees  in 
trust  to  pay  the  plaintifP  the  income  for 
her  life,  and  thereafter  to  her  son  for 
life.  On  his  death  the  capital  and 
income  were  to  fall  into  a  residuary 
trust  for  othos.  Shortly  after  the 
creation  of  the  trust  the  plaintiff  wrote 
to  one  of  the  trustees  saying  she  pre- 
ferred to  have  no  interest  in  the  trust, 
and  on  being  sent  a  check  for  the 
interest,  replied  ''I  made  it  very  plain, 
I  think,  to  you  and  Mr.  Young,  that  I 
have  no  interest  whatever  in  Miss 
Young's  will,  and  wish  for  none,  so  do 
not  let  me  be  troubled  further.''  The 
income  was  thereafter  paid  to  the 
plaintiff's  son.  After  some  years, 
however,  he  died  and  the  plaintiff 
thereupon  demanded  a  future  income. 
She  was  held  entitled  to  it  on  the 
ofiround  that  she  had  received  no  con- 
sideration for  giving  up  the  income; 
that  no  one  had  changed  position  on 
the  faith  of  what  she  had  done,  as  she 
did  not  seek  to  disturb  any  past  pay- 
ments under  the  trust. 

"  In  Grubbe  v.  Lahay,  156  Wis.  29, 


145  N.  W.  207,  51  L.  R.  A.  (N.  S.)  358, 
the  court  held  that  even  though  the 
creditor  of  two  joint  debtors  received 
no  sufficient  consideration  in  the 
promise  of  one  of  the  debtors  to  assume 
the  whole  indebtedness  which  would 
support  a  promise  to  dischai^e  the 
other,  yet  the  creditor  might  "waive" 
his  claim  against  the  latter  so  as  to 
preclude  a  subsequent  suit  against 
him.  As  the  Wisconsin  court  holds 
with  most  others  that  payment  of  a 
lesser  amount  cannot  discharge  a 
greater  {supraf  §  120),  the  grotesque 
result  is  therefore  reached  that  thougb 
an  agreement  to  settle  a  ten  dollar 
claim  for  nine  dollars  is  invalid  an 
agreement  to  ''waive"  it  for  nothing  is 
effectual.  So  it  has  been  held  that 
where  a  contractor,  after  the  expiration 
of  the  time  limit  prescribed  by  the 
contract,  is  permitted  to  continue  to 
work  and  receives  payment  therefor, 
the  owner  cannot  claim  the  liquidated 
damages  for  delay  for  which  the  con- 
tract provides.  Pressey  v.  McCormack, 
235  Pa.  443,  84  AtL  427.  See  also 
Maltbie  v,  Gadd,  101  Wash.  483,  172 
Pac.  557. 

»  See  supra,  §§120, 130. 

»» See  supra,  §  200. 
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has  arisen  as  to  make  the  assertion  unjust.  If  he  has  led  the 
defendant  to  believe  that  the  right  will  not  be  asserted  either 
by  word  or  conduct,  this  circumstance  will  have  an  important 
bearing  on  the  question  of  inexcusable  delay;  but  as  in  tiie  case 
of  election,  it  is  not  essential  that  the  defendant  should  have 
assented  to  any  promise  or  proposition,  or  relied  on  any  state- 
ment of  the  plaintiff.  If  the  plaintiff  said  to  the  defendant 
every  day  from  the*  time  when  his  claim  first  arose — "I  am 
going  to  sue  you  very  soon/'  so  that  no  reliance  on  misleading 
conduct  could  be  urged,  delay  might  none  the  less  be  fatal  if  a 
court  of  equity  thought  the  plaintiff  had  remained  inactive  so 
long  that  it  would  be  an  injustice  to  allow  recovery.  The  doc- 
trine of  laches  is  peculiar  to  comis  of  equity  and  is  not  ground 
for  an  equitable  injunction  of  legal  ri^ts.  Accordingly  it  is 
only  an  equitable  remedy  to  enforce  a  l^al  right,  or  an  equi- 
table right  which  is  wholly  uzu'ecognized  by  a  court  of  law 
which  can  be  thus  barred.'^ 

§  696.  Whether  intentioii  is  essential  for  gratuitous  surren- 
ders or  for  laches. 

Where  promises  without  consideration  to  discharge  rights  or 
assume  liabilities  are  enforced  under  the  name  of  waiver,  the 
inunateriality  of  intention  is  not  so  clear,  as  in  some  of  the  cases 
abeady  considered,  since  the  enforcement  of  such  promises  is 
anomalous  and  gives  the  promisee  an  advantage  for  which  he 
has  not  bargained,  and  on  the  strength  of  which  he  has  not 
changed  his  position.  There  is  grouind  here  for  asserting  that 
unless  the  promisor  actually  intended  the  surrender  of  a  l^al 
right  of  the  existence  of  which  he  was  aware,  the  promise  should 
not  be  enforceable.  It  is  to  be  observed,  however,  that  such  is 
not  the  law  in  regard  to  new  promises  by  a  surety  to  pay  debts 
to  which  the  law  gives  him  a  defense.^^  And  a  new  promise  to 
pay  a  debt  will  extend  the  period  of  the  Statute  of  Limitations 
irrespective  of  the  debtor's  knowledge  of  the  existence  of  the 
statute  or  intentions  with  reference  to  it.'^  As  a  final  blow  to 
the  word  "intentional"  or  "voluntary"  in  the  traditional  defi- 

**  See  Pomeroy,  Eqtiitable  Remedies,  ^  See  §§  160  et  aeq,  and  cases  therein 
H  1&^.  died. 

"Seewpro,  U57. 
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nition  of  waiver,^  it  may  be  added  that  when  waiver  is  given 
the  last  of  the  meanings  suggested  for  it^^  that  of  laches,  it 
cannot  be  admitted  that  intention  is  a  necessary  element.  A 
negligent  faUuie  to  assert  an  equitable  right  promptly  is  surely 
groimd  for  denying  an  equitable  remedy,  with  whatever  inten- 
tion or  lack  thereof  the  n^ligence  may  be  accompanied. '^ 

§  697.  Knowledge  of  facts  is  necessary  to  make  binding  a 
promise  to  give  up  an  accrued  defence  or  to  con- 
stitttte  laches. 

If  a  so-called  waiver,  which  is  merely  promise,  unsupported 
by  consideration  or  promissory  estoppel,  to  give  up  a  naatured 
right  or  a  defence,  is  ever  valid  (save  in  a  few  exceptional  cases 
like  the  Statute  of  Limitations)  it  can  only  be  so  where  the 
promisor  clearly  manifests  an  intent  to  promise  with  full  under- 
standing of  the  facts.  It  is  perhaps  with  this  sort  of  case  chiefly 
in  mind  that  the  statement  is  commonly  made  that  knowledge 
of  the  facts  is  necessary  to  an  e£fective  waiver;  ^  and  though  no 
sharp  boundaries  can  be  drawn  defining  the  requisites  of  laches 
or  acquiescence,  a  court  would  be  slow  to  refuse  relief  on  this 
ground  unless  there  was  either  actual  knowledge  of  the  facts  or 
at  least  great  negligsace  in  the  matter. ^^ 

As  the  doctrine  of  laches  is  an  equitable  limitation  of  rights 
given  by  the  law,  all  circumstances  of  the  case  may  be  consid- 
ered, and  here  the  knowledge  or  ignorance  not  only  of  facts 
but  of  legal  rights  is  material.  ^^ 


"See  supra,  ieTS. 

»See»upra,§679. 

'*  See,  e.  g.,  Conuneroial  Trust  Co.  v, 
L.  Wertheim  &c.  Ck).,  88  N.  J.  Eq. 
143,  151,  102  Atl.  448. 

^Crosthwaite  v.  Lebus,  146  Ala. 
525,  41  So.  853;  Pease  v.  Trench,  08 
lU.  App.  24,  affd.  197  lU.  101,  64  N.  E. 
368;  Patterson  v.  Nixon,  79  Ind.  251; 
Bannon  v.  Bannon  Sewer  Pipe  Co.,  136 
Ky.  556,  119  S.  W.  1170;  Centennial 
Eureka  Min.  Co.  v.  Juab  County,  22 
Utah,  395,  62  Pac.  1024. 

^^See  Chohnondeley  p.  Clinton,  2 
Meriv.  171,  362;  Royoe  v.  Carpenter, 
80  Vt.  37,  66  AU.  888. 


^  It  is  of  this  sort  of  case  that  the 
court  in  Vyvyan  ».  Vyvyan,  30  Beav. 
65,  74,  is  speaking:  "Waiver  or  ac- 
quiescence, like  election,  presupposes 
that  the  person  to  be  bound  is  fully 
cognizant  of  his  rights,  and  that  being 
so,  he  neglects  to  enforce  them,  or 
chooses  one  benefit  instead  of  another, 
either,  but  not  both,  of  which  he  might 
daun."  Similar  statements  are  made 
in  other  cases:  '"The  person  who  ac- 
quiesces must  know  exactly  the  nature 
of  the  thing  to  which  his  acquiescence 
is  supposed  to  be  given.  He  must 
know  that,  and  he  must  know  also  the 
effect  of  his  acquiescence."    Strange  o. 
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§  698.  Ignorance  of  fhe  legal  eflfect  of  known  facts  is  not 
material  except  in  the  case  of  laches. 

It  is  generally  true  in  the  common  law  that  ignorance  of  the 
legal  consequences  of  known  facts  is  immaterial.  Certainly 
such  ignorance  will  not  prevent  appropriate  conduct  from 
amounting  to  a  promissory  estoppel  or  an  election;  and  in  cases 
where  a  new  promise  to  pay  an  obligation  subject  to  a  defence 
imposes  liability,  though  knowledge  of  the  facts  is  essential, 
knowledge  of  their  l^al  effect  is  not.^'  In  a  few  decisions, 
however,  repetition  of  the  formula  that  waiver  is  an  intentional 
surrender  of  a  known  right  has  induced  courts  to  suppose  that 
there  must  be  not  only  knowledge  of  the  facts  but  of  their  legal 
eflfect.** 

§  699.  mustration  of  the  foregoing  principles:  Building  con- 
tracts. 

The  various  ways  in  which  defences  and  rights  may  be  sur- 
rendered find  frequent  illustration.  Though  the  discharge  of 
vested  rights  by  parol  agreement  is  primarily  dealt  with  in 
other  portions  of  this  book,  *^  it  is  not  possible  wholly  to  dis- 
sociate treatment  of  waiver  in  the  luurrow  sense  to  which  it  is 
deshuble  to  confine  it  from  cases  where  the  other  principles 
which  have  been  distinguished  from  waiver  in  the  preceding 
sections  are  involved;  and  in  considering  various  groups  of 
cases,  commonly  dealt  with  under  the  head  of  waiver,  the  fun- 
damental principles  underlying  them  will  be  sought.  Those 
classes  of  cases  especially  will  be  considered  which  give  the  best 
opportunity  for  analyzing  the  different  principles  that  may  be 
involved  in  the  varying  situations  where  what  is  called  a  waiver 
occurs;  though  the  instances  thus  noted  are  not  the  only  ones 
that  may  be  found.** 

Fooks,  4  Gi£F.  408,  413.     "Acqtiie&-  v.  Gennan  Alliance  Ins.  Co.,  106  Me. 

oenoe,    without    full    and    sufficient  229,  232,  76  Atl.  688;  List  v.  Chase,  80 

knovdedge  and  understanding  of  the  Ohio  St.  42,  88  N.  E.  120;  Wilson  v, 

real  nature  and  efifect  of  the  instru-  Carpenter,  01  Va.  183,  192,  21  S.  E. 

mcQt,  can  be  of  no  avail."    Prideaux  243,  50  Am.  St.  Rep.  824. 

9.  Lonsdale,  9  Jur.  (N.  S.)  488,  491.  ^  See  supray   §§  120  el  9eq,,  tnfra^ 

«  See  <ttpra,  §§  167,  239.  §§  1793  et  seq. 

**  Globe  Brewing  Co.  v,  American  *  See  supra,  §  139. 
Malting  Co.,  152  111.  App.  194;  Rosen 
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Many  cases  have  arisen  where  builders  and  contractors  have 
failed  to  complete  the  agreed  work  by  the  time  fixed  in  the 
contract.  If  prior  to  the  expiration  of  the  time  the  owner  has 
extended  it,  and  the  builder  rel}dng  thereon  fails  to  use  the 
utmost  diligence  to  finish  the  work  within  the  time  originally 
agreed  upon,  there  is  a  waiver  in  the  strict  sense  of  the  word, 
and  the  situation  thereafter  is  the  same  as  if  the  extended  time 
had  been  that  originally  fixed  in  the  contract.^^  If  after  the 
time  has  already  elapsed  the  owner  permits  the  builder  to 
continue  to  work,  even  if  the  contract  or  materiality  of  the 
breach  gave  the  owner  power  to  terminate  the  contract  on 
such  a  contingency,  his  conduct  is  an  election  to  go  on  with 
the  contract  rather  than  to  forfeit  it,  and  on  the  completion 
of  the  work  the  owner  is  liable  for  the  price,  ^  though  he  is 
entitled  to  a  cross-claim  for  any  damages  caused  by  the  delay.^ 


«  Thomhill  v,  Neats,  8  C.  B.  (N.  S.) 
831;  Mundy  v.  Stevens,  61  Fed.  77, 
9  C.  C.  A.  366;  O'Keefe  ».  St.  Prancifl 
Church,  59  Ck)zm.  551,  22  Atl.  325; 
Young  V.  Wells  Glass  Co.,  187  111.  626, 
632,  58  N.  E.  605,  affm.  87  HI.  App. 
537;  Erskine  v.  Johnson,  23  Neb.  261, 
36  N.  W.  510;  Emslie  v.  Livingston,  51 
N.  Y.  App.  Div.  628,  64  N.  Y.  S.  259. 
See  also  Bloomington  Hotel  Co.  v, 
Garthwait,  227  lU.  613,  81  N.  E.  714. 
But  even  though  the  promised  exten- 
sion preceded  the  expiration  of  the 
time  allowed  in  the  contract  if  the 
builder  did  not  act  in  reliance  on  the 
promise,  he  is  not  excused  from  liabil- 
ity. Jobst  V,  Hayden,  84  Neb.  735, 121 
N.  W.  957, 50  L.  R.  A.  (N.  S.)  501.  See 
also  Empire  State  Surety  Co.  v,  Han- 
son, 184  Fed.  58„  107  C.  C.  A.  1. 

^  Lucas  t^.  Godwin,  3  Bing.  (N.  C.) 
737;  Van  Stone  ».  Stillwell,  etc.,  Mfg. 
Co.,  142  U.  S.  128,  35  L.  Ed.  961,  12 
S.  Ct.  181;  Nibbe  v.  Brauhn,  24  111. 
268;  Cummings  v.  Pence,  1  Ind.  App. 
317,  27  N.  E.  631;  Krause  v.  School 
Trustees  (Ind.  App.),  66  N.  E.  1010; 
Adams  v.  Hill,  16  Me.  215;  Dunn  v. 
Steubing,  120  N.  Y.  232,  24  N.  E.  315; 
Deeves  v.  Manhattan  Life  Ins.  Co., 


195  N.  Y.  324,  88  N.  E.  395;  Smith  v. 
Smith,  45  Vt.  433;  Foster  t;.  Worthlng- 
ton,  58  Vt.  65,  4  Atl.  565. 

^Lawrence  County  v,  Stewart,  72 
Ark.  525,  81  S.  W.  1059;  Eureka  Stone 
Co.  V.  First  Church,  86  Ark.  212,  110 
S.  W.  1042,  126  Am.  St.  1088;  Bryson 
V,  McCone,  121  Cal.  153,  53  Pac.  637 
Mclntire  v.  Barnes,  4  Colo.  285 
Cannon  v.  Wildman,  28  Conn.  472 
Snell  V,  Cottington,  72  III.  161;  Cum- 
mings 0.  Pence,  1  Ind.  App.  317,  320, 
27  N.  E.  631;  Kenny  v,  Monahan,  53 
N.  Y.  App.  Div.  421,  424,  66  N.  Y.  S. 
10,  aflf'd  169  N.  Y.  591, 62  N.  E.  1096; 
Deeves  v.  Manhattan  L.  Ins.  Co.,  195 
N.  Y.  324,  330,  88  N.  E.  395;  Smith  v. 
Smith,  45  Vt.  433,  440.  In  Penn^l- 
vania,  apparently  misled  by  the  ain- 
biguity  of  the  word  waiver,  the  court 
has  held  that  the  owner's  consent  to 
the  continuance  of  the  contract  in- 
volves a  surrender  of  his  claim  to 
damages.  Coryell  v.  Du  Bois  Borough, 
226  Pa.  103,  75  Atl.  25;  Philadelphia  v. 
Tripple,  230  Pa.  480,  79  Atl.  703; 
Pressy  v.  McComack,  235  Pa.  443, 
84  Atl.  427;  and  see  Hutchinson  o. 
New  Sharon  Ac.  Ry.,  63  la.  727,  18 
N.  W.  915;  Henderson  Bridge  Co.  v. 
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Whether  this  claim  may  be  volmitarily  surrendered  by  the 
owner  by  paying  the  full  agreed  price "  seems  analogous  to 
questions  elsewhere  discussed  involving  the  surrender  of  a  right 
in  consideration  of  the  performance  of  a  contractual  duty.^^ 

§  700.  Acceptance  of  defective  performance  of  a  contract  to 
sen  goods  does  not  necessarily  indicate  release  of 
liability  for  defective  performance. 

Much  confusion  e^sts  in  American  law  on  the  right  of  a 
buyer  who  has  accepted  goods  to  sue  for  damages  thereafter 
because  of  their  defective  quality,  or  because  of  other  defects 
in  the  seller's  performance.  The  question  involved  is  not  pecu- 
liar to  the  law  of  sales.  It  arises  in  every  branch  of  the  law  of 
contracts.  The  problem  is  simply  this:  Does  one  party  to  a 
contract  who  has  acquired  a  right  to  rescind  it  or  refuse  to  go 
on  with  it,  and  who,  nevertheless,  allows  the  party  in  default  to 
continue  with  the  contract  and  accepts  his  defective  perform- 
aiice,  thereby  manifest  an  agreement  that  the  performance 
so  received  shall  be  taken  as  full  satisfaction  of  all  obligations? 
If  a  party  in  default  on  a  contract  is  allowed  to  continue  to  per- 
form, this  must  necessarily  involve  the  loss  of  any  right  of 
rescission  or  refusal  to  go  on  with  the  contract  because  of  any 
known  default  that  has  already  taken  place.  Thus  where  a 
buyer  knowingly  accepts  goods  which  are  not  what  he  con- 
tracted to  buy,  he  cannot  rescind  the  sale;  ^^  and  the  retention 
of  articles  purchased  is  as  effectual  an  acceptance*  of  them  as  if 
the  purchase  intimates  to  the  seller  that  they  are  accepted.  ^^ 
This  presents  a  case  of  election,**  but  the  obligation  of  the 
party  in  default  is  not  necessarily  thereby  terminated,  nor  his 
liability  to  pay  damages  for  his  insufficient  performance.  To 
produce  such  a  result  mutual  assent  is  surely  necessary;  and 
unless  it  is  asserted  that  surrender  of  a  right  may  be  made 

OConnor,  88  Ky.  303,  11  S.  W.  18,  "  See  supra,  §  130;  also  infTOy  §§  704 

W7.  et  seq. 

**Iii    Bloomington    Hotel    Co.    v,  "  Barry  &.  Danielsoii,  78  Wash.  453, 

Garthwait,  227  lU.  613,  81  N.  E.  714,  139  Pac.  223. 

thou^  full  payment  was  not  made,  the  *'  Ohio  Elec.  Co.  v.  Wisconsin,  etc., 

court  held    the   owner   barred   from  Co.,  161  Wis.  632,  155  N.  W.  112. 

daimmg  the  liquidated  damages  for  *^  See  auprdf  §  683. 
which  the  contract  provided. 
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without  either  promissory  estoppel  or  consideration,  there  must 
also  be  one  of  these  elements.^^  The  acceptance  of  defective 
performance  does  not  in  fact  always  justify  the  conclusion  that 
the  injured  party  agrees  to  accept  the  defective  performance  in 
full  satisfaction,  and  where  no  such  assent  is  indicated  in  fact 
there  is  no  mutual  assent  in  law,  except  as  stated  in  the  follow- 
ing section.** 


»  See  infra,  §  727. 

« In  Frankfurt-Barnett  Co.  v.  Wil- 
liam Prym  CJo.,  237  Fed.  21,  28, 29, 160 
C.  C.  A.  223,  the  court  said:  "Unless  a 
waiver  is  under  seal,  or  arises  from 
conduct  creating  an  estoppel,  it  must 
be  supported  by  an  afp-eement  founded 
upon  a  valuable  consideration.  Emer- 
son V.  Slater,  22  How.  28, 16  L.  Ed.  360; 
Hastings  v,  Lovejoy,  140  Mass.  261, 
2  N.  E.  776,  54  Am.  Rep.  462;  Under- 
wood V,  Farmers',  etc.,  Ins.  Co.,  57 
N.  Y.  500;  Atlantic  Coast  line  R.  Co. 
V.  Bryan,  109  Va.  523, 65  S.  E.  30.  .  .  . 

"  In  Page  on  Contracts,  vol.  3,  { 1519, 
that  writer  correctly  says  that  waiver 
of  the  right  to  treat  a  breach  of  contract 
as  a  discharge  of  contract  liability  may 
take  place  without  a  waiver  of  the  right 
to  maintain  an  action  for  damages,  and 
the  weight  of  authority  is  that  it  is 
not  such  a  waiver.  And  in  section 
1510  the  same  writer  states  that  ac- 
ceptance after  breach  is  not  a  waiver 
of  a  right  of  action  for  damages  is  ap- 
parent when  it  is  considered  that  the 
party  not  in  default  is  often  constrained 
by  his  necessities  to  take  what  he  can 
get  under  his  contract  when  he  can  get 
ic  ... 

"  In  Granniss,  etc.,  Co.  v.  Deeves,  72 
Hun,  171,  25  N.  Y.  8.  375,  Judge  Van 
Brunt,  speaking  for  the  court  said: 
'Undoubtedly  the  defendant  had  the 
right  to  terminate  the  contract  if  the 
plaintiff  was  not  proceeding  with  that 
diligence  which  the  terms  of  the  con- 
tracts required;  but  this  was  not  his 
only  remedy.  He  had  a  right  to  let  the 
plaintiff  go  on  and  complete  his  work, 
and  then  he  had  the  right  to  say:  'I 


wiU  pay  you  for  the  work  you  have 
done,  but  I  want  the  damages  you 
have  caused  me  in  not  doing  my  work 
as  you  agreed  to  do  it.'  The  court 
understood  that  to  be  the  principle 
decided  in  Dunn  v.  Steubing,  120  N.  Y. 
232, 24  N.  E.  315.  In  Crocker-Wheeler 
Co.  V,  Varick  Realty  Co.,  104  N.  Y. 
App.  Div.  568, 88  N.  Y.  S.  412, 94  N.  Y. 
8.  23,  the  parties  had  entered  into  a 
contract  for  the  installation  of  an  ele- 
vator in  a  bmlding.  The  contractor 
did  not  complete  the  contract  within 
the  prescribed  time.  The  owner  did 
not  exercise  the  ri^t  to  terminate  the 
contract,  but  permitted  the  contractor 
to  go  on  and  complete  the  work.  The 
court  held  that  the  owner  thereby 
waived  the  right  which  it  otherwise 
might  have  asserted  to  plead  the  delay 
in  the  performance  of  the  contract  as 
a  defence  to  an  action  for  the  agreed 
price  of  the  elevator;  and  it  was  also 
held,  and  that  is  the  portion  of  the 
decision  with  which  we  are  particularly 
concerned,  that  the  owner  did  not 
thereby  waive  its  right  to  counter- 
claim, in  an  action  brought  by  the 
contractor  to  recover  the  agreed  price 
of  the  elevator,  the  amount  of  any 
actual  damages  which  it  had  suffered 
by  reason  of  the  delay  in  performance. 
"This  doctrine  was  again  announced 
in  Beyer  v,  Henry  Huber  Co.,  115  N.  Y. 
App.  Div.  342,  100  N.  Y.  8.  1029; 
and  in  Reading  Hardware  Co.  v.  City 
of  New  York,  129  N.  Y.  App.  Div.  292, 
113  N.  Y.  8.  331;  as  well  as  in  General 
Supply  &  Construction  Co.  v.  Goelet, 
149  N.  Y.  App.  Div.  80,  133  N.  Y.  8. 
978." 
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§  701.  If  goods  are  offered  as  full  satisfaction  they  mttst  be 
taken  as  such  if  taken  at  all* 

Where  an  offer  is  made  which  contemplates  action  on  the 
part  of  the  offeree,  which  can  only  be  rightfully  taken  if  the 
offer  is  accepted,  the  offeree  is  not  allowed  to  take  the  action 
and  yet  assert  that  he  did  not  accept  the  offer.  The  commonest 
illustration  of  this  principle  is  where  a  check  is  sent  in  full  satis- 
faction of  an  unUquidated  claim.  ^^  But  it  is  equally  applicable 
where  unspecified  goods  are  contracted  to  be  sold  by  descrip- 
tion. If,  therefore,  the  seller  notifies  the  buyer  that  the  goods 
which  he,  the  seller,  is  tendering  are  tendered  in  full  discharge 
of  the  seller's  liabilities,  an  acceptance  of  the  goods  by  the 
buyer  will  necessarily  involve  assent  to  the  proposition.  Only 
on  the  assumption  of  such  assent  is  the  buyer  entitled  to  the 
goods.  True,  he  may  have  a  contract  ri^t  for  some  goods 
of  the  sort,  but  he  has  no  right  to  enforce  the  contract  by 
taking  goods  from  the  seller  against  the  latter's  will.  As,  how- 
ever, a  contract,  of  accord  and  satisfaction,  if  made,  will  be  in 
derogation  of  the  buyer's  rights  and  will  operate  to  discharge 
one  who  is  by  hyi)othesis  failing  to  perform  a  legal  duty,  no 
artificial  presumption  should  be  made  that  the  offer  of  the 
seDer  when  he  tenders  the  goods  is  made  only  on  the  condition 
that  they  shall  be  accepted  as  fuU  satisfaction.  Moreover,  there 
is  involved  a  question  of  consideration  as  weU  as  of  mutual 
assent.  If  the  seller  is  merely  fulfilling  a  legal  duty  in  delivering 
the  goods,  his  doing  so  will  not  support  an  agreement  to  dis- 
charge him  from  liability;  ^  and  though  the  giving  of  goods, 
different — even  inferior — to  those  contracted  for  will  suffice  as 
consideration,^  the  mere  fact  that  goods  which  are  due  are 
delivered  later  than  was  agreed,  it  seems  will  not  make  the 
delivery  sufficient.  It  is  true  that  imless  the  contract  was  for 
specific  goods,  the  seller,  though  he  was  bound  to  deliver  goods 
of  the  kind  whicKhe  does,  was  not  bound  to  deliver  those  partic- 
ular goods.  But  neither  is  a  debtor  who  pays  part  of  a  debt 
in  attempted  satisfaction  of  the  whole  bound  to  pay  the  partic- 
ular money  which  he  does,  yet  that  fact  does  not  make  his  pay- 
ment suffice  as  consideration  for  a  promise  by  the  creditor.^ 

■^  See  tt^  §  1854.  ^  Ibid. 

"Seecupra,  {190.  «  See  supra,  §  121,  also  infra,  §  704. 
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§  702.  Acceptance  of  defective  performance  by  a  buyer. 

There  is  no  reason  why  the  rule  in  the  law  of  sales  should 
differ  from  that  elsewhere  in  the  law  of  contracts.  When  in- 
sufficient performance  is  tendered  to  the  buyer  he  should  not 
be  debarred  from  recovering  damages  because  of  the  insuffi- 
ciency, imless  he  has  agreed  to  accept  what  has  been  offered 
him  as  full  satisfaction  of  all  his  rights,  and  has  received  suffi- 
cient consideration  or  his  agreement.  There  seems  no  ground 
for  saying  that  the  mere  fact  that  he  has  taken  the  goods  in- 
dicates such  assent.*^ 

If  ten  barrels  of  flour  are  contracted  for  and  five  are  sent, 
the  fact  that  the  buyer  takes  the  five  sent  certainly  does  not 
indicate  that  he  assents  to  the  performance  as  a  full  satisfaction. 
It  is  a  partial  performance  and  partial  satisfaction,  and  he  takes 
it  as  such;  nor  is  he  bound  to  assiune  that  the  seller  intended  it 
otherwise.  If  all  ten  barrels  are  sent,  but  later  than  they  should 
have  been,  the  sam6  reasoning  is  applicable.  And  in  the  com- 
mon case  where  the  defect  in  the  performance  is  the  inferior 
quality  of  the  flour,  it  is  also  true  that  taking  the  flour  does  not 
prove  that  the  buyer  agrees  to  accept  it  as  full  satisfaction.  As 
the  hypothesis  is  that  the  performance  is  not  what  the  con- 
tract requires,  the  burden  is  upon  the  seller  to  prove  an  assent 
to  receive  it  as  such.  Taking  the  flour  does  not  necessarily 
show  assent,  in  fact,  to  excuse  the  seller  from  his  breach  of 
contract,  and  there  seems  no  reason  for  laying  down  as  an  ab- 
solute rule  of  law,  which  must  in  a  measure  be  fictitious,  that 
assent  is  to  be  conclusively  presmned.  The  weight  of  authority 
supports  the  view  here  taken  but  less  definitely  in  regard  to 
the  last  proposition  than  the  others. 

§  703.  The  buyer  may  sue  for  defective  quantity. 

The  buyer  need  not  accept  any  performance  if  the  goods 
offered  are  too  many  or  too  few  to  satisfy  the  contract.'* 
Sometimes,  however,  he  does  take  what  is  offered  to  him,  but 

*^  "It  is  not  the  law  that  the  accepts  Belsher,  80  Ala.  369;  North  Alaska 

anoe  of  the  perfonnance  of  one  service  Saknon  Co.  v,  Hobbs,  etc.,  Co.,  159 

or  duty  when  two  are  due,  is  an  aban-  Cal.  380, 1 13  Pac.  870, 120  Fac.  27. 

donment  of  all  claim  of  damages  for  **  See  infra,  §  968. 
the  service  not  performed."    Dicks  v. 
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in  such  a  case  it  is  safe  to  assume  that  it  would  generally  be 
held  in  the  absence  of  other  evidence  of  assent  to  an  accord 
and  satisfaction  that  the  buyer  could  recover  damages  for  the 
failiu^  to  deliver  as  much  as  the  seller  had  agreed  to  deliver/' 
U  such  assent  could  be  established,  there  would  be  no  difficulty 
in  finding  sufficient  consideration,  imless  the  changed  agree- 
ment involved  a  delivery  of  a  smaller  quantity  than  that  con- 
tracted for,  at  the  price  of  the  lai^er  quantity.  It  may  be  ob- 
served that  where  there  is  defective  quantity  the  seller  must 
generally  be  assumed  to  have  knowledge  of  the  fact  and  not  to 
dispute  it.  Whereas  when  quality  is  alleged  to  be  defective  this 
cannot  be  said.  If  too  large  a  quantity  is  sent  and  accepted, 
the  conclusion  of  assent  to  a  substituted  bargain  is  irresist- 
ible.*^ Where  goods  are  delivered  in  instalments,  however, 
an  insufficient  quantity  may  be  accepted  on  the  assumption 
that  the  remainder  will  be  delivered  later.  In  such  a  case  the 
buyer  if  still  able  to  do  so  may  return  what  he  has  received 
and  refuse  to  pay  for  them  or,  if  he  has  already  paid,  may  re- 
cover the  payment.** 

§  701.  The  buyer  may  sue  for  delay  in  performance. 

Lord  Blackburn  in  his  treatise  on  the  Law  of  Sales  ^  says: 
"The  vendee  may  accept  the  goods  and  bring  his  action  for 
any  damages  he  may  have  actually  suffered  in  consequence  of 
the  late  delivery.  He  does  not  by  accepting  the  late  delivery 
waive  any  claim  he  may  have  for  damages  arising  from  the 
delay."    This  rule  is  acknowledged  in  most  of  the  American 


^  TiOey  v.  Enterprise  Stone  Co.,  127 
m.  457,  20  N.  E.  71;  Harber  v.  MoflFat 
Cyde  Co.,  151  lU.  84,  37  N.  E.  676; 
Hjorth  V.  Albert  Lea  Mach.  Co. 
(Minn.),  172  N.  W.  488;  Fox  v.  Baggett, 
101  Mias.  510,  58  So.  481;  Avery  o. 
Willaon,  81  N.  Y.  341,  37  Am.  Rep. 
503;  Kipp  p.  Meyer,  5  Hun,  111;  Hall 
9.  New  Hartfoid  Canning  Co.,  153 
N.  Y.  App.  Div.  562, 138  N.  Y.  S.  866. 
The  buyer  is  liable  to  pay  for  what  he 
accepts.  Lorraine  Mfg.  Co.  v.  Oshin- 
sky,  182  Fed.  407;  Hall  v.  New  Hart- 
ford Canning  Co.,  153  N.  Y.  App.  Div. 
562, 138  N.  Y.  S.  866;  and  infra,  §  958. 


*^  Capper  f.  Manufacturers'  Paper 
Co.,  86  Kans.  355,  121  Pac.  519;  Lin- 
ger V,  Wilson,  73  W.  Va.  669,  80  S.  E. 
1108. 

•«  Oxendale  v.  Wetherell,  9  B.  &  C. 
386,  387;  Colonial  Ins.  Co.  p.  Adelaide 
Ins.  Co.,  12  A.  C.  128,  138,  140; 
Boyd  V,  Second  Hand  Supply  Co.,  14 
Ariz.  36,  123  Pac.  619;  Polhemus  v. 
Heiman,  45  Cal.  573;  Williston,  Sales, 
§460. 

«  (2d  ed.),  524.  The  doctrine  of  the 
text  is  supported  by  the  later  decision 
of  Clydebank  Co.  v,  Yzquierdo  y 
Castaneda,  [1905]  A.  C.  6. 
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decisions.^  It  seeins  to  be  generally  assumed  that  if  the  buy er 
does  accept  delayed  performance  as  full  satisfaction  of  the 
seller's  obligation,  he  has  no  further  claimi  but  some  evidence 
otha*  than  mere  acceptance  of  the  goods  is  necessaiy  to  waiv 
rant  this  conclusion.^  Payment  of  the  price  in  full  has  been 
held  sufficient  evidence  of  assent,^  and  so  has  giving  a  note  for 
the  price  after  the  delayed  receipt  of  the  goods.^^  Either  of 
these  circumstances  undoubtedly  shows  assent  on  the  buyer's 
party  but  it  is  troublesome  to  find  a  sufficient  consideration. 
Even  though  there  was  assent  to  an  accord  and  satisfaction 
when  the  goods  were  received,  the  only  consideration  for  the 
buyer's  agreement  to  surrender  his  rig^t  to  damages  for  late 


•'FhillipB  ft  C.  Const.  Co.  v.  Sey- 
mour,  91  U.  8.  046,  23  L.  Ed.  341; 
JeSxey  Mfg.  Co.  v.  Central  Coal  ft 
I.  Co.,  93  Fed.  408;  Van  Winkle  v, 
Willdns,  81  Ga.  93,  7  S.  £.  644,  12 
Am.  St.  Rep.  299;  Poland  Paper  Co. 
V,  Foote  Co.,  118  Ga.  458,  45  S.  E. 
374;  Hansen  v,  Kiriley,  11  Iowa,  565; 
Medart  Pulley  Co.  v.  Dubuque  Mill 
Co.,  121  Iowa,  244,  96  N.  W.  770; 
Morgan  v,  Sutlive,  148  la.  318,  126 
N.  W.  175;  Johnson  v.  No.  Baltimore 
Glass  Co.,  74  Kans.  762,  88  Pac.  52,  7 
L.  R.  A.  (N.  S.)  1114;  Koehler  v. 
York  Mfg.  Co.,  193  Fed.  981, 113  C.  C. 
A.  601;  Carson  Muse  Lumber  Co.  v. 
Fairbanks,  151  Ky.  404, 152  S.  W.  256; 
Bagby  v.  Walker,  78  Md.  239,  27  AU. 
1033;  Buick  Motor  Co.  v.  Reid  Mfg. 
Co.,  150  Mich.  118,  113  N.  W.  591; 
Wfaalon  V,  Aldrich,  8  Minn.  346; 
Redlands  Orange  Growers'  Assn.  v, 
Gorman,  161  Mo.  203,  61  S.  W.  820, 

54  L.  R.  A.  718;  Wall  v.  St.  Joseph 
Storage  Co.,  112  Mo.  App.  659,  87 
8.  W.  574;  Beyer  v.  Henry  Huber 
Co.,  100  N.  Y.  S.  1029;  Crocker- 
Wheeler  Co.  ».  Varick  Realty  Co., 
104  N.  Y.  App.  Div.  568,  94  N.  Y. 
8. 23;  Kleinfelter  v.  Granger,  136  N.  Y. 
8.  485;  Mohn  v.  New  York  ftc.  Coal 
Co.,  145  N.  Y.  8.  116;  Reagan  Round 
Bale  Co.  v.  Dickson  Car  Wheel  Co., 

55  Tex.  Civ.  App.  509,  121  8.  W.  526; 


Peny  Tie  Co.  v.  Reynolds,  100  Va. 
264,  40  8.  E.  919;  Wisconsin  Lumber 
Co.  V.  Pkunfic  Tank  Co.,  76  Wash.  4S2, 
136  Pac.  691;  Lukens  Iron  ft  Steel 
Co.  V,  ELartmann-GreUing  Co.,  (Wis. 
1919),  172  N.  W.  894.  But  see  oonim, 
Minneapolis  Threshing  Mach.  Co.  9. 
Hutchins,  65  Minn.  89,  67  N.  W. 
807. 

''See  cases  dted  in  the  preceding; 
note;  also  Ramsey  v.  Tully,  12  HL 
Ai^.  463;  Belcher  cr.  SeUards,  19 
I^.  L.  Rep.  1571,  43  S.  W.  676;  Rus- 
seU  V.  Clark,  112  Me.  160,  91  AU.  6Q2; 
Merrimac  Mfg.  Co.  v.  Quintard,  107 
Mass.  127;  Industrial  Works  v.  Mit- 
chell, 114  Mich.  29,  72  N.  W.  25; 
Murmann  v.  Wissler,  116  Mo.  App. 
397,  92  8.  W.  355;  RockweU  Mfg.  Co. 
V.  Cambridge  brings  Co.,  191  Pa. 
St.  386,  43  Atl.  327;  Strain  9.  Pauley 
Mfg.  Co.,  80  Tez.  622,  16  8.  W.  025; 
Schweickhart  v.  Stuewe,  71  Wis.  1, 
36  N.  W.  605,  5  Am.  St.  R^.  190. 

**  Medart  Pulley  Co.  v.  Dubuque 
Mm  Co.,  121  Iowa,  244,  96  N.  W. 
770;  Roby  v.  Reynolds,  65  Hun,  486, 
20  N.  Y.  8.  386.  But  see  amira, 
Clydebank  Co.  0.  Yzquierdo  y  Gaa- 
taneda,  (1^)061  A.  C.  6.  See  also  Gil- 
more  t^.  Williams,  162  Mass.  351,  38 
N.  E.  976. 

wReid  V.  Field,  83  Va.  26,  1  S.  E. 
395. 
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deUvery,  is  the  actual  deliveiy  of  the  goods.  It  may  be  urged 
that  the  late  deliveiy  is  a  di£Ferent  thing  from  the  earlier  deliveiy 
aad  therefore  the  consideration  is  valid.  If  the  late  delivery 
mvolves  a  corresponding  delay  in  payment,  this  seems  true 
and  sufficient,  but  if  payment  has  already  been  made,  or  the 
time  of  payment  is  fixed  without  regard  to  the  date  of  delivery, 
it  would  seem  that  late  delivery  though  a  different  thing  from 
early  delivery  must  be  r^arded  as  a  worse  thing.  It  certainly 
is  true  that  delayed  payment  of  money  is  a  worse  thing  than 
eaiiy  payment,  and  will  not  serve  as  consideration.^^  Similar 
difficulties  arise  where  the  price  has  been  paid  in  full,  or  a  note 
^ven  for  it.  If  the  payment  is  not  made  until  the  time  of  the 
delivery  of  the  goods,  what  has  been  said  siifficiently  indicates 
that  there  will  generally  be  sufficient  consideration  to  support 
the  agreement  of  the  parties.^^  If,  however,  the  payment  is 
made  at  the  same  fixed  date  as  if  there  had  been  prompt  deliveiy 
of  the  goods,  and  assent  at  the  time  of  delivery  is  relied  upon, 
as  a  dischai^e  of  the  seller  from  liability  for  his  delay,  on  ordi- 
nary principles  of  contract  there  must  be  consideration  given 
at  that  time,  for  the  buyer's  agreement  to  surrender  his  claim. 
This  cannot  possibly  be  found. 

It  may  well  be  that  the  English  court  would  follow  this  reason- 
ing and  hold  the  agreement  invalid,  but  it  seems  evident  that 
Aioerican  courts  overlook  or  disregard  the  point,  and  the  situ- 
ation must  probably  be  accepted  by  an  American  lawyer  as 
one  of  the  cases  where  an  agreement  to  surrender  a  right  is 
binding  without  seal,  consideration  or  estoppel.  A  few  cases, 
indeed,  hold  as  matter  of  law  that  the  acceptance  of  the  goods 
necessarily  involves  an  acceptance  of  them  as  full  satisfaction 
of  the  contract  and  discharges  any  right  to  damages  for  the 
delay.^'    In  a  few  other  decisions  the  same  rule  is  laid  down, 


'^See  nipra,  (120.  See  also  Weeks 
9.  Rector,  56  N.  Y.  App.  D.  105,  200, 
67  N.  Y.  S.  670. 

"There  would  not  be  unless  the 
payment  would  have  been  due  earlier 
had  the  goods  been  seasonably  de- 
HToed. 

**  Fraser  v.  Ross,  1  Pennew.  348,  41 
Atl.  204;  Jones  v.  Bloomgarden,  143 


Mich.  326,  106  N.  W.  891;  Bunowes 
Co.  V.  Rapid  Safely  FUter  Ck>.,  97 
N.  Y.  a  1048;  46  N.  Y.  Misc.  539; 
Baker  v,  Henderson,  24  Wis.  509.  In 
Lee  V.  BaD03,  43  Minn.  23;  s.  c,  wb 
nom,f  Sole  Leather  Over  Mfg.  Ck>.  v. 
Bangs,  44  N.  W.  671,  aooeptanoe  of 
goods  prematurdy  sent  was  said  to 
conclude  the  buyer's  rights. 
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but  subject  to  the  qualification  that  the  buyer's  acceptance 
to  have  this  effect  must  be  without  making  objection  on  the 
ground  of  delay .^^  Acceptance  of  goods  prematurely  offered 
may  more  readily  warrant  the  conclusion  of  acceptance  as  full 
satisfaction,  since  if  the  buyer  preferred  to  have  the  goods 
strictly  at  the  time  when  performance  was  due,  he  could  probar 
bly  secure  this  result  by  a  refusal  to  receive  them  earUer,^* 
Analogous  to  the  case  of  late  delivery  of  goods  is  a  situation 
where  the  owner  of  premises  delays  a  contractor  in  the  perform- 
ance of  his  contract.  The  election  of  the  contractor  to  con- 
tinue performance  in  spite  of  the  delay  does  not  deprive  him 
of  a  right  to  damages  therefore* 

§  706.  Circumstance  under  which  the  buyer  may  have  a 
right  to  sue  for  defective  quality. 

In  the  discussion  of  the  seller's  liability  for  defective  quality  of 
goods  which  have  been  accepted  by  the  buyer,  it  must  be  borne 
in  mmd  that  the  question  cannot  arise  imless  the  seller  has 
broken  a  promise.  If  the  seller's  performance  fulfills  his  obliga- 
tion in  regard  to  the  quality  of  goods  whether  because  the  seller 
made  no  promises  in  regard  to  their  quality  or  because  such 
promise  as  he  did  make  has  been  fulfilled,  no  question  can  arise 
as  to  his  liability.  The  hypothesis,  is,  therefore,  that  the  goods 
which  the  seller  tenders  in  his  performance  of  the  contract 
might  have  been  refused  by  the  buyer  on  account  of  the  seller's 
failure  to  fulfill  his  obligation.  The  obligation  of  the  seller  may 
have  been  stated  either  in  adjective  form  as  part  of  the  de- 
scription of  the  goods  (what  has  been  called  a  condition  by  some 
writers  and  judges),^  or  the  broken  promise  may  have  been 
in  the  form  of  a  collateral  warranty,  or  it  may  have  been  a 
warranty  impUed  by  law.    It  is  to  be  noticed  that  all  these 

7«  Baldwin  t;.  Famsworth,   10  Me.  enthal  v.  Rambo,   165  Ind.  584,   76 

414;  Minneapolis  Threshing  Machine  N.  E.  404,  3  L.  R.  A.  (N.  S.)  678. 

Co.    p.    Hutchins,   65   Minn.    89,    67  "Louisville  &c.  R.  Co.  v.  Holler- 

N.  W.  807;  Bock  v,  Healy,  8  Daly,  bach,  105  Ind.  137,  5  N.  £.  28;  Weeks 

156;  Jones  v.  Nat.  Printing  Co.,  13  v.  Rector,  56  N.  Y.  App.  D.  195,  67 

Daly,  92.  N.  Y.  S.  670. 

^'  Lee  V.  Bangs,  43  Minn.  23;  s.  c,  "  See    criticism    on    this    nomen- 

sub  nom.,  Sole  Leather  Over  Mfg.  Co.  dature,  supra,  §  665;  Williston,  Sales, 

V,  Ban03,  44  N.  W.  671.    See  also  Ros-  §  179. 
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possible  forms  of  obligations  are  equally  possible  where  the 
seller's  breach  of  duty  is  a  delay  in  time.  The  obligation  to 
perform  within  a  certain  time,  though  not  naturally  stated  as 
part  of  the  description  of  the  goods,  may  be  so  stated.  It  is 
more  naturally  and  commonly  stated  as  a  collateral  stipula- 
tion. If  no  provision  in  regard  to  time  is  stated  in  the  contract, 
the  obligation  to  perform  within  a  reasonable  time  will  be  im- 
plied.'* 

§  706.  Buyer's  agreement  to  surrender  his  right  must  be 
proved  as  a  fact. 

In  the  cases  relating  to  default  in  time,  the  results  reached 
do  not  seem  to  have  been  made  to  depend  on  the  way  in  which 
the  seller  bound  himself  to  perform  within  a  certain  limit  of 
time.  It  is  hard  to  see  why  any  greater  importance  should  be 
given  to  such  distinctions  where  the  seller's  breach  of  duty 
relates  to  the  defective  quality  of  the  goods.  It  is  doubtful 
if  the  intention  of  the  parties  varies  with  the  form  in  which 
the  promise  is  put,  whether  as  part  of  the  description  of  the 
goods,  or  as  a  strictly  collateral  warranty.  No  doubt  it  is  pos- 
sible, however,  for  the  buyer  not  merely  to  accept  title  to  the 
goods  offered,  but  to  accept  the  transfer  of  title  as  fuU  satis- 
faction of  all  the  seller's  obligations  under  the  contract. 
Whether  the  buyer  thus  agrees  to  waive  deficiencies  in  perform- 
ance is  lo^cally  and  shoiUd,  it  seems,  be  legally  a  question  of 
fact  in  each  case,  imless  the  seller  has  made  it  clear  that  the 
goods,  such  as  they  are,  must  be  taken  as  full  satisfaction,  if 
taken  at  all.  In  that  case  it  may  well  be  that  the  buyer  must 
refuse  the  goods  or  surrender  any  claim  for  their  defects.  But 
that  case  sddom  occurs.  What  is  here  insisted  upon  is  that  in 
the  ordinary  case  where  goods  are  offered  without  discussion, 
the  mere  fact  that  title  to  the  goods  has  been  accepted  does 
not,  of  itself,  warrant  the  conclusion  that  the  buyer  has  agreed 
to  surrender  a  claim  against  the  seller  because  the  latter  failed 
to  perform  his  promise.  The  view  here  advocated,  that  ac- 
ceptance of  title  does  not  as  matter  of  law  indicate  a  waiver 
of  claims  for  inferior  quality  of  the  goods,  is  supported  by  a 

"  See  supra,  §  38. 
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large  number  of  decisions  b 
unquestioned  law  of  England 


§  707.  Effect  of  retention  without  conqdaint. 
While  merely  taking  title  to  the  goods  does  not  warrant 


n  English  v.  Spokane  Commission 
Co.,  48  Fed.  106;  Meyer  v.  Everett 
Pulp  &  Paper  Co.,  193  Fed.  857, 
113  C.  C.  A.  643;  Hodge  v.  Tufts,  115 
Ala.  366,  22  So.  422;  Frith  v.  HoUan, 
133  Ala.  583,  32  So.  494,  91  Am.  St. 
Rep.  54;  Baer  v.  Mobile  Cooperage 
Co.,  159  Ala.  491,  49  So.  92;  North 
Alaska  Salmon  Co.  v,  Hobbs,  159  Cal. 
380,  113  Pac.  870,  120  Pac.  27,  35 
L.  R.  A.  (N.  S.)  501;  Grisinger  v. 
Hubbard,  21  Ida.  469,  122  P&c.  853; 
Underwood  v.  Wolf,  131  lU.  425,  23 
N.  E.  598,  19  Am.  St.  Rep.  40;  Morris 
V.  Wilbaux,  159  111.  627,  43  N.  E.  837; 
Iroquois  Furnace  Co.  v,  Wilkin  Mfg. 
Co.,  181  lU.  582,  54  N.  E.  987  (but  see 
Eureka  Steel  Co.  v.  Morden  FVog 
Works,  23  HI.  App.  591;  Barker  v* 
Tumbull,  51  111.  App.  226,  229;  M6- 
Leod  0.  Andrews,  116  HI.  App.  646, 
where  the  lUinois  Court  of  Appeals, 
misinterpreting  Titley  v.  Enterprise 
Stone  Co.,  127  Dl.  457,  20  N.  E.  71, 
fails  to  follow  the  doctrine  of  the 
Illinois  Supreme  Court);  Hege  v.  New- 
son,  96  Ind.  426,  431;  Graff  v.  Osborne, 
56  Kans.  162,  42  P^.  704;  Payne  v. 
Lumber  Co.,  110  La.  750,  34  So.  763; 
Campion  v.  Marston,  99  Me.  410,  59 
Atl.  548;  Taylor  v.  Cole,  111  Mass. 
363;  Gilmore  v.  WUhams,  162  Mass. 
351,  38  N.  E.  976;  Borden  v.  Fine,  212 
Mass.  425,  98  N.  E.  1073;  St.  Louis 
Brewing  Assn.  v,  McEnroe,  80  Mo. 
App.  429;  Edwards  tr.  Noel,  88  Mo. 
App.  434;  Huber  Mfg.  Co.  v.  Hunter, 
99  Mo.  App.  46, 72  S.  W.  484;  Monarch 
Metal  Weather  Strip  Co.  t;.  Hanick, 
172  Mo.  App.  680,  155  S.  W.  858; 
Simrall  v,  American  Multigraph  Sales 
Co.,  172  Mo.  App.  384,  158  S.  W.  437; 
Spiers  t;.  Halsted,  Haines  &  Co.,  74 


N.  C.  620;  Lewis  v.  Rountree,  78 
N.  C.  323;  Kester  v.  Miller,  119  N.  C. 
475,  26  S.  E.  115  (but  see  Parker  v. 
Fenwick,  138  N.  C.  209,  50  S.  E.  627); 
Northwestern  Cordage  Co.  v.  Rice,  5 
N.  Dak.  432,  67  N.  W.  298;  Morse 
0.  Union  Stock  Yards,  21  Oreg.  289,  28 
Pac.  2,  14  L.  R.  A.  157;  Best  v.  Flinty 
58  Vt.  543,  56  Am.  Rep.  570;  Jaoot  o. 
Groesmann  Seed  Co.,  115  Va.  90,  78 
S.  E.  646;  Tacoma  Coal  Co.  v,  Brad- 
ley, 2  Wash.  600,  27  Pac.  454,  26  Am. 
St.  Rep.  890;  Konnerup  v.  Allen,  56 
Wash.  292,  105  Pac.  639;  Eichbaum  v. 
Caldwell  Bros.  Co.,  58  Wash.  163,  108 
Pftc.  434;  NicoU  tr.  Modem  Steel  Struc- 
tural Co.,  143  Wis.  545,  128  N.  W.  72. 
See  also  Smith  v,  Mayer,  3  Colo. 
207;  Shupe  v.  CoUender,  56  Conn.  489, 
15  Atl.  405,  1  L.  R.  A.  339;  Central 
Trust  Co.  V.  Arctic  Mfg.  Co.,  77  Md. 
202,  26  Atl.  493;  Dayton  o.  Hooglund, 
39  Ohio  St.  671. 

■^In  Benjamin,  Sale  (5th  ed.), 
1006,  it  is  said:  "The  second  proposi- 
tion that  the  buyer  may,  alter  re- 
ceiving and  accepting  the  goods,  bring 
his  action  (or  set  up  his  counterclaim, 
per  Brett,  L.  J.,  in  Thomson  o.  8.  E. 
Ry.  Co.,  [1882]  9  Q.  B.  D.  320,  at  330) 
for  damages  in  case  the  quality  is 
inferior  to  that  warranted  by  the 
seller,  needs  no  authority.  It  is  (so 
enacted  by  the  Code,  §  11  [1]  [a],  and 
§  53  [1]),  taken  for  granted  in  all  the 
cases,  there  being  nothing  to  create  an 
exception  from  the  general  rule  that 
an  action  for  damages  hes  in  every 
case  of  a  breach  of  promise  made  by 
one  man  to  another  for  a  good  and 
valuable  consideration.  See  the  opiiH 
ions  of  the  judges  in  Poulton  o.  La^ 
timore,  [1829]  9  B.  &  C.  259." 
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the  conclusion  that  ihe  buyer  has  agreed  to  take  the  goods  in 
full  satisfaction  of  all  Hie  seller's  obligation^  the  retention  and 
use  of  the  goods  for  a  considerable  period  without  any  com- 
plaint warrants  a  strong  inference  either  that  the  goods  are 
what  the  contract  called  for,  or  that  the  buyer  agreed  to  accept 
them  instead  of  such  goods.^^  Accordingly  in  many  of  the 
decisions  to  which  reference  has  been  made,  stress  is  rightly  ^^ 
laid  on  the  importance  of  accepting  under  protest  or  giving 
prompt  notice  of  defects  if  the  buyer  desires  to  assert  a  claim 
for  damages.^  But  in  other  cases  this  seems  less  insisted  upon. 
The  Supreme  Judicial  Court  of  Maine  has  well  stated  the 
doctrine  which  apart  from  statute  seems  soimd  on  principle.^ 
"  The  fact  of  acceptance,  however,  as  a  matt^  of  evidence, 


^Jaoot  V.  QrosBman  Seed  Co.,  115 
Va.  90, 78  S.  E.  646.  Evidence  of  such 
uncomplaiiuiig  dday  may  be  submitted 
to  the  jury  on  the  question  of  the 
buyer's  good  faith  in  setting  up  a 
breach  of  wanranty  for  the  finsit  time 
when  the  price  is  finally  sued  for. 
Fuller  V.  Hams,  48  Wash.  519,  93 
Pto.  1060.  In  Puffer  Mfg.  Co.  o. 
Krum,  210  Mass.  211,  96  N.  E.  139, 
the  court  said:  "We  do  not  mean  to 
Ultimate  that  the  auditor  was  not 
justified  in  his  finding,  that  the  giving 
of  die  lease  and  chedc,  and  payment 
of  the  notes  after  the  defendant  had 
full  knowledge  of  the  imperfections  in 
the  f ountiun  was  in  fact  an  acceptance 
of  the  fountain  as  a  fulfillment  of  the 
contract  of  purchase."  See  also  Malt- 
l»e  9.  Gadd,  101  Wash.  483^  172  Pftc. 
557. 

"*Hodge  V.  Tufts,  115  Ala.  366,  22 
So.  422;  Babcock  v.  Trice,  18  111.  420, 
68  Am.  Dec.  560;  Htl^  r.  Enterprise 
Stone  Co.,  127  lU.  457,  20  N.  E.  71; 
Moise  V.  Moore,  83  Me.  473,  22  Atl. 
362,  13  L.  R.  A.  224;  Parker  p.  Fen- 
wick,  138  N.  C.  209,  50  8.  K  627; 
Mmnesota  Thresher  Mfg.  Co.  v.  Han- 
aon,  3  N.  Dak.  81, 54  N.  W.  311;  White 
V.  (Miver,  32  Okl.  479,  122  Pac.  156; 
Morse  v.  Union  Stock  Yards,  21  Oreg. 


'  289,  28  Pac.  2,  14  L.  R.  A.  157;  Hur- 
ley-Mason Co.  0.  Stebbins,  79  Wash. 
366,  140  Pac.  381,  L.  R.  A.  1915  B. 
1131;  Nicoll  V,  Modem  Steel  Structural 
Co.,  143  Wis.  545,  128  N.  W.  72.  But 
the  notice  need  not  point  out  the  par- 
ticular defects.  Elliott  v.  Howison,  146 
Ala.  568,  40  So.  1018. 

"  In  Taylor  v.  Cole,  111  Mass.  363, 
the  court  held  that  where  one  for 
whom  a  kettle  had  been, made  ex- 
amined it  and  knew  that  it  leaked  but 
ordered  it  to  be  delivered  without  ob* 
jection,  and  notwithstanding  the  fact 
that  it  contiaued  to  leak  gave  his 
promissory  note  for  the  price  without 
objection,  there  was  not  conclusive 
evidence  of  waiver  of  all  claims  to  dam- 
ages. A  finding  of  the  jury  for  the 
buyer  was,  therefore,  not  set  aside. 
See  also  Richardson  v.  Grandy,  49 
Vt.  22;  Tacoma  Coal  Co.  v.  Bradley,  2 
Wash.  600,  27  Pac.  454,  26  Am.  St. 
Rep.  890;  Larson  t;.  Aultman  &  Taylor 
Co.,  86  Wis.  281,  56  N.  W.  915,  39 
Am.  St.  Rep.  893. 

^  Morse  v.  Moore,  83  Me.  473,  481, 
22  Atl.  362,  13  L.  R.  A.  224,  23  Am. 
St.  Rep.  783.  This  extract  is  quoted 
with  approval  in  English  v.  Spokane 
Commission  Co.,  48  Fed.  196. 
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may  have  great  weight  on  the  question  of  satisfactory  or  suffi- 
cient performance.  In  the  first  place,  it  raises  considerable 
presumption  that  the  article  delivered  actually  corresponded 
with  the  agreement.  In  the  next  place,  it  is  some  evidence  of  a 
waiver  of  any  defect  of  quality,  even  if  the  article  did  not  so 
correspond — evidence  of  more  or  less  force  according  to  the 
circmnstances  of  the  case.  If  the  goods  be  accepted  without 
objection  at  the  time  or  within  a  reasonable  time  afterward, 
the  evidence  of  waiver,  unless  explained,  might  be  considered 
conclusive.  But  if,  on  the  other  hand,  objection  is  made  at 
the  time,  and  the  vendor  notified  of  the  defects,  and  the  defects 
are  material,  the  inference  of  waiver  would  be  altogether  re- 
pelled. But  acceptance  accompanied  by  silence  is  not  nec- 
essarily a  waiver.  The  laws  permit  explanation  and  seeks  to 
know  the  circumstances  which  induced  acceptance.  It  migiht 
be  that  the  buyer  was  not  competent  to  act  upon  his  own  judg- 
ment, or  had  no  opportunity  to  do  so,  or  declined  to  do  so  as  a 
matter  of  expediency,  placing  his  dependence  mainly,  as  he  has 
a  right  to  do,  upon  the  warranty  of  the  seller.  Upon  this  ques- 
tion the  facts  are  generally  for  the  jury  imder  the  direction  of 
the  court." 

The  Uniform  Sales  Act  in  section  48  first  defines  what 
amounts  to  acceptance: 

**  The  buyer  is  deemed  to  have  accepted  the  goods  when 
he  intimates  to  the  seller  that  he  has  accepted  them,  or  when 
the  goods  have  been  delivered  to  him,  and  he  does  any  act 
in  relation  to  them  which  is  inconsistent  with  the  ownership 
of  the  seller,  or  when,  after  the  lapse  of  a  reasonable  tune, 
he  retains  the  goods  without  intimating  to  the  seller  that  he 
has  rejected  them." 

The  statute  then  states  the  eflfect  of  acceptance.**" 

§  708.  In  some  states  acceptance  of  title  waives  right  of  dam- 
ages for  inferior  quality. 

In  some  States  the  views  which  have  been  expressed  in  the 
preceding  sections  are  not  supported  by  the  decisions.  Espe- 
cially in  New  York  prior  to  the  enactment  in  that  State  of  the 

•^  See  ir^ra,  §  714. 
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Uniform  Sales  Act  has  it  been  held  that  taking  title  to  the  goods 
indisputably  proves  an  assent  to  accept  the  goods  in  full 
satisfaction  of  the  seller's  obligations  as  to  the  quality  of  the 
goods;  ^  and  the  doctrine  of  the  New  York  courts  has  been  fol- 
lowed in  other  jurisdictions,^ 


»Reed  v.  Randall,  29  N.  Y.  358, 
86  Am.  Dec.  305;  Gaylord  Mfg.  Co. 
f.  AUen,  53  N.  Y.  515;  Brigg  v,  HU- 
ton,  99  N.  Y.  517,  3  N.  E.  51,  52 
Am.  Rep.  63;  Studer  v.  Bleistein, 
115  N.  Y.  316,  22  N.  E.  243,  5  L.  R. 
A.  702;  Fiereon  v.  Crooks,  115  N.  Y. 
539, 22  N.  E.  349, 12  Am.  St.  Rep.  831; 
GeQtmi  V.  Staraoe,  133  N.  Y.  140,  30 
N.  E.  660;  Waeber  p.  Talbot,  167 
N.  Y.  48,  60  N.  E.  288,  82  Am.  St. 
Hep.  712;  Staiger  v.  Soht,  191  N.  Y. . 
527,  84  N.  B.  1120,  affg,  116  N.  Y. 
App.  Div.  874,  102  N.  Y.  S.  342;' 
Fergoson  v.  Netter,  204  N.  Y.  505,  98 
N.  E.  16;  lifahiti  tr.  McComieil,  «80 
N.  Y.  App.  Div.  289,  80  N.  Y.  S.  253; 
Kdly  Asphalt  Block  Co.  v.  Barber 
Asphalt  Paving  Co.,  136  N.  Y.  App. 
Diy.  22,  120  N.  Y.  S.  163;  Motley  v. 
Eamenhont,  142  N.  Y.  App.  Div.  830, 
127  N.  Y.  S.  625;  Howes  v.  Corti 
Buikiisg  Co.,  76  N.  Y.  Misc.  507,  135 
N.  Y.  S.  562;  Atlantic  Coast  Lumber 
Goip'n  V.  McCaldin  Bros.  Co.,  76 
N.  Y.  Misc.  528,  135  N.  Y.  S.  627; 
R.  Yoang  Bros.  Feed  Co.  v.  Se3rmour, 
151 N.  Y.  App.  Div.  549,  136  N.  Y.  S. 
80;  Lowenba!g  Co.  v.  Block,  140  N.  Y. 
8.  375.  The  law  of  New  York  is 
changed  by  the  Sales  Act.  See  ii^io, 
§714. 

■Carleton  v.  Jenks,  80  Fed.  937, 
47  U.  8.  >^p.  734,  26  C.  C.  A.  265; 
Oakland  MiU  Co.  tr.  Wolf  Co.,  118 
Fed.  239,  55  C.  C.  A.  93;  Corey's 
Wholesale  Fruit  Co.  v.  Fuller,  62  Fla. 
146,  56  So.  800;  Henderson  Elev.  Co. 
e.  North  Georgia  Mfg.  Co.,  126  Ga. 
279,  55  S.  E.  50;  Springer  v,  Indian- 
apolis Brewing  Co.,  126  Ga.  321,  55 
6.  £.  53;  MiUer  o.  Moore,  83  Ga.  684, 10 
8.  E.  360,  6  L.  R.  A.'  374,  20  Am.  St. 


Rep.  329;  Maynard  v.  Render,  95  Ga. 
652,  23  S.  E.  194;  Underwood  v.  Cald- 
well, 102  Ga.  16,  29  E.  S.  164;  Gandy 
V.  Seymour  Slack  Stave  Co.  (Ind.  App.), 
90  N.  E.  16;  Allison  o.  Vaughan,  40 
Iowa,  421;  Hirshhom  v,  Stewart,  49 
Iowa,  418;  Mackey  v,  Swartz,  60 
Iowa,  710,  15  N.  W.  576;  Schopp  v. 
Taft,  106  Iowa,  612,  76  N.  W.  843; 
Keniston  v.  Todd,  139  Iowa,  287,  117 
N.  W.  674;  Jones  ».  McEwan,  91  Ky. 
373,  16  S.  >W.  81,  12  L.  R.  A.  399; 
Forsythe  v,  Russell  Co.,  148  Ky.  490, 
146  S.  W.  1103;  Albin  Co.  v.  Kentucky 
Table  Co.,  23  Ky.  L.  Rep.  ^2261,  67 
S.  W.  13;  Talbot  Paving  Co.  v.  Gor- 
man, 103  Mich.  403,  61  N.  W.  655,  27 
L.  R.  A.  96;  Williams  v,  Robb,  104 
Mich.  242,  62  N.  W.  352;  Henderson 
Co.  V,  Stilwell,  130  Mich.  124, 80  N.  W. 
718;  Brown  v,  Harris,  139  Mich.  372, 
102  N.  W.  960;  Buick  Motor  Co.  v, 
Reid  Mfg.  Co.,  150  Mich.*  118,  113 
N.  W.  591;  Columbus,  etc.,  Iron  Co.  v. 
See,  169  Mich.  661,  135  N.  W.  920; 
Gill  V.  Nat.  GasUght  Co.,  172  Mich. 
295,  137  N.  W.  690;  Lee  v.  Bangs,  43 
Minn.  23;  s.  c,  sub  nam.  Sole  Leather 
Over  Mfg.  Co.  v.  Bangs,  44  N.  W-. 
671;  Rosenfield  v,  Swenson,  45  Minn. 
190,  47  N.  W.  718;  StUwell  Co.  v, 
BUoxi  Co.,  78  Miss.  779,  29  So.  513; 
Roman  v.  Bressler,  32  Neb.  240,  49  N. 
W.  368;  Havens  v.  Grand  Island  Light, 
etc.,  Co.,  41  Neb.  153,  59  N.  W.  681; 
Hazen  v,  Wilhelmie,  68  Neb.  79,  93 
N.  W.  920;  Patrick  v,  Norfolk  Lumber 
Co.,  81  Neb.  267,  115  N.  W.  780; 
Brooke  v,  Laurens  Milling  Co.,  78 
S.  Car.  200,  58  S.  E.  806;  Parks  v, 
O'Connor,  70  Tex.  377,  390,  8  S.  W. 
104;  Easton  v.  Dozier^  (Tex.  Civ. 
App.),  148  S.  W.  603;  kurley-Mason 


1364 


WILLIBTON  ON  CONTRACTS 


§709 


§  709.  Diffictilt  position  of  the  buyer  tinder  this  rule. 

In  jurisdictions  where  the  law,  like  that  of  New  York  prior 
to  the  enactment  of  the  Uniform  Sales  Act,  holds  that  accept- 
ance of  the  goods  (barring  the  excepted  cases  hereafter  con- 
sidered) precludes  subsequent  remedy  for  inferiority,  and  also 
denies  the  buyer  of  goods  under  an  executed  sale  the  right  of 
rescission  for  breach  of  warranty,^  a  buyer  to  whom  goods  are 
tendered  is  in  a  difficult  position.  If  the  property  in  the  goods 
has  already  passed  the  buyer  will  be  committing  a  breach  of 
his  obligation  if  he  fails  to  take  the  goods  even  though  they  do 
not  conform  to  the  warranty.  He  must  take  the  goods  and 
seek  redress  in  a  cross-action  or  by  a  counterclaim,  when  sued 
for  the  price.  On  the  other  hand,  if  the  property  has  not  passed 
the  buyer  must  not  take  the  goods  if  they  do  not  conform  to 
the  contract,  for  if  he  does  so  he  will  thereby  extinguish  all 
claims  on  accoimt  of  such  inferiority.  It  is  frequently  a  very 
difficult  question  to  determine  whether  the  property  has  passed 
in  a  given  case — a  question  of  doubt  even  for  lawyers  and 
courts.  To  require  a  business  man  ofiFhand  to  determine 
whether  a  contract  is  executory  or  whether  the  property  in  the 
goods  has  already  passed,  and  to  impose  a  severe  penalty 
upon  him  if  he  guesses  wrong,  is  certainly  an  unfortunate 
state  of  the  law,  which  should  not  be  tolerated  if ,  as  in  the 
matter  under  consideration  it  is  not  neoessaiy.^ 


Co.  V.  Stebbins,  etc.,  Co.,  79  Wash. 
366,  140  Pac.  381;  Olson  o.  Mayer,  56 
Wis.  561,  14  N.  W.  640;  Northern 
Supply  Co.  V.  Wangard,  117  Wis.  624, 
94  N.  W.  785,  98  Am.  St.  Rep.  963; 
Nortbfieid  Nat.  Bank  v.  Amdt,  132 
Wis.  383,  112  N.  W.  451.  See  also 
Smith  V.  New  Albany  Mill  Co.,  50 
Ark.  31,  6  S.  W.  225.  Of  the  juiisdio- 
tions  where  the  cases  in  this  note  were 
decided,  Iowa,  Michigan,  Minnesota 
and  Wisconsin  have  subsequently 
enacted  the  Uniform  Sales  Act,  the 
effect  of  which  is  stated  infra,  §  714. 

sy  As  to  this,  see  infra,  §§  1461, 
1462. 

"  The  New  York  court  itself  seemed 
even  prior  to  the  enactment  of  the 


Uniform  Sales  Act,  not  much  disposed 
to  defend  the  rules  which  had  become 
established  in  that  State  upon  the 
matter.  In  Heath  Dry  Gas  Co.  v. 
Hurd,  124  N.  Y.  App.  Div.  68,  108 
N.  Y.  S.  410,  after  quoting  from  Reed 
0.  Randall,  29  N.  Y.  358,  86  Am.  Dec. 
305,  a  passage  to  the  effect  that  a 
warranty,  though  express,  if  no  other 
than  the  law  would  imply  had  there 
been  no  words  of  express  contract, 
would  not  survive  acceptance,  the 
court  said:  "Whatever  may  be  said 
for  or  against  the  principle  thus 
enunciated  as  formulating  one  amongst 
other  somewhat  refined  rules  governing 
the  subject  of  warranties,  it  seems  to 
have  been  recognized  and  to  have 
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§  710.  Exceptional  cases  where  acceptance  of  goods  does  not 
preclude  subsequent  objection. 

In  the  jurisdictions  which  follow  the  former  New  York  de- 
cisions it  is  conceded  that  the  rule  that  acc^tance  of  the  goods 
precludes  subsequent  objection  to  quality  does  not  apply  to  all 
cases;  but  the  excepted  cases  do  not  seem  to  coincide  exactly 
in  all  jurisdictions;  and  it  is  a  matter  of  extraordinary  difficulty 
to  distinguish  imder  this  rule  in  what  cases  the  acceptance  does 
not  involve  an  absolute  discharge.  The  excepted  cases  may  be 
divided  into  two  classes^ — ^the  exception  in  the  first  class 
depending  iq)on  the  character  of  the  seller's  promise  or  war- 
ranly,  and  the  exertion  in  the  second  class  depending  upon 
the  difficulty  of  discovering  the  defect.  As  to  the  first  class, 
according  to  some  authorities  the  test  is  simply  between  exec- 
utory contracts  to  sell  and  executed  sales.  If  the  original 
contract  is  executory,  whatever  its  form,  it  is  intimated  in  some 
cases  the  buyer  by  accepting  the  goods  loses  all  right.  Whereas 
in  case  of  an  executed  sale  a  subsequent  action  or  counterclaim 
because  of  inferiority  is  permitted.^ 


pa»ed    wiihcmt    criticiam    in    later 


n 


*A  third  daas  is  suggested  in 
Summen  Fiber  Go.  v.  Walker,  33  Ky. 
L  Rq).  153,  109  S.  W.  883,  viz:  where 
the  buyer  has  paid  the  price  or  a  large 
part  of  it  in  advance.  To  require  him 
to  reject  the  goods  is  to  deprive  him 
of  security  for  what  he  has  paid. 

"Gayloid  Mig.  Co.  v.  Allen,  53 
N.  Y.  515.  "In  the  absence  of  fraud 
or  latent  defects,  an  acceptance  of  the 
articles  sold  upon  an  executory  con- 
sult, after  an  oi^x>rtunity  to  examine 
it,  is  a  consent  and  agreement  that  the 
qaaSity  ia  satisfactory  and  as  conform- 
ing to  the  oontraot,  and  bars  all  claim 
for  compensation  for  any  defects  that 
may  exist  in  the  article."  So  in  later 
New  Yofrk  decisions  reference  is  made 
to  the  distinction  as  being  between 


executory  contracts  and  executed  sales. 
Stuart  V.  Manhattan  Bathtub  Co., 
34  N.  Y.  Misc.  166,  68  N.  Y,  S.  816; 
Waeber  v.  Talbot,  167  N.  Y.  48,  57,  60 
N.  £.  288,  82  Am.  St.  Rep.  712.  See 
also  Davidson  Bros.  Co.  v.  Smith,  143 
la.  124, 121  N.  W.  503.  In  view  of  the 
New  York  decisions  cited  in  the  follow- 
ing notes  it  is  probable,  however,  that 
the  law  of  New  York  permitted  the 
buyer,  in  case  of  some  executory  con- 
tracts, to  receive  the  goods  and  yet 
recover  damages  for  their  inferior 
quality.  But  under  an  executory  con- 
tract with  an  express  warranty  it  was 
held  that  all  rights  were  lost  by  ac- 
ceptance, in  Locke  v.  Williamson,  40 
Wis.  377,  and  Cocke  v.  Big  Muddy 
Coal  &  Iron  Co.  (Tex.  Civ.  ^p.),  155 
S.  W.  1019  (if  defect  known). 
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§  711.  Nature  of  warranty  as  affecting  the  consequences  of 
accepting  goods. 

Instead  of  distinguishing  between  executory  and  executed 
contracts,  the  New  York  courts  and  others  holding  similar  views 
have  sometunes  stated  that  only  an  express  warranty  will  sur- 
vive acceptance,'*  or  in  some  States  perhaps  any  warranty." 
But  in  Georgia  no  warranty  whatever  will  survive  acceptance 
of  the  goods  if  the  buyer  knows  of  their  defective  quality  when 
he  accepts  them,  though  an  express  warranty  will  excuse 
examination  of  the  goods  even  for  obvious  defects.*' 

*^  Rubin  V.  Sturtevant,  80  Fed.  030,      "A  vendee  who  has  exacted  of  the 


61  U.  S.  App.  286,  26  C.  C.  A.  250; 
Day  V,  Pool,  52  N.  Y.  416, 11  Am.  Rep. 
719;  Parks  v,  Morris  Ax  &  Tool  Co.,  54 
N.  Y.  586;  Dounce  v,  Dow,  67  N.  Y.  16; 
Brigg  V.  Hilton,  00  N.  Y.  517,  3  N.  E. 
51,  62  Am.  Rep.  63;  Fairbank  Canning 
Co.  V,  Metzger,  118  N.  Y.  260,  23 
N.  E.  372,  16  Am.  St.  Rep.  753; 
Staiger  t;.  Soht,  101  N.  Y.  527,  84  N.  E. 
1120,  affg.  116  N.  Y.  App.  Div.  874, 
102  N.  Y.  S.  342;  Ferguson  v.  Netter, 
204  N.  Y.  605,  08  N.  £.  16;  Ames  v. 
Norwich  Light  Co.,  122  N.  Y.  App. 
Div.  310,  106  N.  Y.  8.  052;  Ralph  B. 
Carter  Co.  v.  Fischer,  121  N.  Y.  S. 
614;  Schoenberg  v.  Thomer,  140  N.  Y. 
S.  1028.  See  also  Smith  v,  Mayer,  3 
Colo.  207;  Shupe  v.  CoUender,  56  Conn. 
480,  16  Atl.  406,  1  L.  R.  A.  330;  Day- 
ton V.  Hooglund,  30  Ohio  St.  671; 
Frey  t;.  Failes,  37  Okl.  207,  132  Pac. 
342;  Hurley-Mason  Co.  t;.  Stebbins,  70 
Wash.  366, 140  Pac.  381,  L.  R.  A.  1015 
B.  1131;  Peterson  v,  Denny-Renton 
Clay  &  Coal  Co.,  80  Wash.  141,  154 
Pac.  123. 

•«  Talbot  Paving  Co.  v.  Gorman,  103 
Mich.  403,  61  N.  W.  655,  26  L.  R.  A. 
06;  Parks  v,  O'Connor,  70  Tex.  377, 380, 
8  S.  W.  104;  Beet  v.  Flint,  58  Vt.  643,  6 
Atl.  102,  66  Am.  Rep.  670. 

**  Henderson  Elevator  Co.  v.  North 
Georgia  Milling  Co.,  126  Ga.  270,  55 
8.  E.  60;  Springer  v.  Indianapolis 
Brewing  Co.,  126  Ga.  321,  55  S.  E. 
53.    In  the  former  case  the  court  said: 


sdler  a  warranty  as  to  quality  and 
knowingly  accepts  goods  deficient  in 
the  quality  warranted  will  be  denied  to 
subsequently    assert    their    defective 
quality.     His  duty  is  to  reject  the 
article  and  his  acceptance  with  knowl- 
edge of  the  defect  amounts  to  a  waiver 
of  the  warranty  as  to  such  defect. 
Miller  v.  Moore,  83  Ga.  602,  10  S.  E. 
360.   There  is  no  duty  resting  upon  the 
purchaser  who  has  bought  goods  under 
an  express  warranty  to  inspect  the 
article  purchased  or  exercise  care  in 
discovering  any  defects.    He  may  rdy 
on  the  contractual  obligation  of  the 
seller  that  he  will  deliver  goods  of  the 
quality    warranted.      Haltiwanger    v. 
Tanner,  103  Ga.  314,  20  S.  £.  065; 
Moultrie  Repair  Co.  v.  Hill,  120  Ga. 
730,  48  S.  E.  143.    If  subsequently  to 
acceptance  the  buyer  discovers  that 
the  goods  do  not  come  up  to  the  war- 
ranty, he  may  rely  on  the  warranty  and 
plead  partial  failure  of  consideration." 
See  also  Polhemus  v,  Heiman,  45  Cal. 
573,  570;  Browning  v.  McNear,    145 
Cal.  272,  78  Pac.  722;  North  Georgia 
MUling   Co.   9.    Henderson   Elevator 
Co.,  130  Ga.  113,  60  S.  E.  258.     Com- 
pare with  the  statement  quoted  above 
the  following  from  Parks  v.  0'Ck>iinor, 
70  Tex.  377,  380,  8  S.  W.  104:  "Tlie 
buyer  may  accept  an  article  sold  with  a 
warranty,  though  he  may  know  it  is 
not  such  as  is  warranted  and  may  re- 
cover damages  for  the  breach." 
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§  712.  What  is  meant  by  express  warranty  in  this  connection. 

The  distmction  between  express  warranties  and  other  prom* 
ises,  it  will  be  observed,  is  inconsistent  with  the  view  that  the 
matter  depends  on  whether  the  contract  is  executory  or  not, 
unless  it  is  said  that  there  can  be  no  express  warranty  in  an  ex- 
ecutory contract.  But  this  is  not  generally  so  held,  certainly  it 
has  not  been  so  held  in  New  York.  What  is  meant  in  that  State 
by  the  use  of  the  tenn  "express  warranty''  in  regard  to  an  execu- 
tory contract  is  not  clear.  Any  express  promise  or  affirmation 
in  r^ard  to  the  quality  of  the  goods  might  well  be  so  called.'^ 
But  it  was  clearly  established  that  an  express  promise  which  im- 
posed no  other  obligation  upon  the  seller  than  that  which  would 
have  been  implied  had  no  express  promise  been  made  as  to  the 
quality  of  the  goods  did  not  survive  acceptance.'*^  Where  a 
promise  or  warranty  in  an  executory  contract  in  regard  to  the 
quality  of  the  goods  is  something  other  than  that  which  the  law 
would  imply,  the  rule  formerly  established  in  New  York  is  not  so 
clear.    Doubtless  where  the  word  ''warrant"  or  ''guarantee "  '* 


**Tlii8  is  the  usage  of  the  term  in 
the  Sales  Act  and  in  this  work.  See 
vfia,  }970.  And  in  Fairbank  Can- 
ning Co.  V,  Metzger,  118  N.  Y.  260, 
23  N.  £.  372, 16  Am.  St.  Rep.  753,  this 
seans  to  have  been  the  usage  of  the 
court.  The  court  defines  a  warranty 
as  an  express  or  an  implied  statement 
of  someUiing  which  a  party  undertakes 
shall  be  part  of  the  contract  and, 
though  part  of  the  contract,  collateral 
to  the  express  object,  and  said :  **  Where 
there  is  an  express  warranty  it  is  un- 
important whether  the  sale  be  regarded 
as  executory  or  in  praaenHf  for  it  is 
DOW  well  settled  that  the  same  rights 
and  remedies  attach  to  an  express  war- 
ranty in  an  executory  as  in  a  present 
sale."  A  decision  similar  in  principle 
is  Bull  9.  Bath  Iron  Works,  75  N.  Y. 
App.  Div.  380,  78  N.  Y.  S.  181, 

"This  was  first  laid  down  in  Reed 
9.  Randall,  29  N.  Y.  358,  86  Am.  Deo. 
30S,  where  an  executory  contract  for 
tobacco  provided  that  it  was  ''to  be 
<leliver6d  wdl  cured  and  in  good  con- 


dition," and  it  was  held  that  no  lia^ 
bility  for  breach  of  this  promise  sur- 
vived acceptance.  The  doctrine  was 
followed  in  Gaylord  Mfg.  Co.  v.  Allen, 
53  N.  Y.  515,  where  the  contract  pro- 
vided that  the  goods  were  'Ho  be  of 
the  best  quality  and  suitable  to  the 
purpose  designed."  It  may  be  ob- 
served that  the  court  seems  to  have 
been  in  error  in  holding  in  this  case 
that  the  express  promise  was  no  more 
than  the  law  would  imply.  The  law 
impUes  an  obligation  to  furnish  goods 
of  merchantable  quality,  but  never 
impUes  an  obligation  to  furnish  them 
of  "the  best  quality,"  In  Heath  Dry 
Gas  Co.  V,  Huid,  124  N.  Y.  App.  Div. 
68,  108  N.  Y.  S.  410,  the  contract  was 
for  the  manufacture  of  goods  which 
were  "to  be  constructed  in  a  careful, 
workmanlike,  and  skillful  manner;" 
and  here  also  it  was  held  that  the 
warranty  did  not  survive  accept- 
ance. 

''Condict  V.  Onward  Construction 
Co.,  210  N.  Y.  88, 103  N.  E.  886. 
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is  used  as  part  of  a  promise  which  goes  beyond  that  which  the 
law  would  imply,  the  promise  would  be  held  collateral,  and  in  all 
jurisdictions  where  any  warranties  in  executory  contracts  sur- 
vive acceptance,  such  a  promise  would  survive;  but  what  prom- 
ises other  than  those  where  such  words  are  used  may  be  held 
so  collateral  in  form  or  effect  as  to  sustain  an  action  where  the 
distinction  in  question  is  taken,  is  open  to  doubt.^  In  New  York 
it  has  been  held  that  in  a  sale  by  sample  a  warranty  that  the 
bulk  equals  the  sample  survives  acceptance,^  but  this  has  been 
denied  in  Minnesota.^  Both  of  these  States,  however,  have  now 
enacted  the  Uniform  Sales  Act.^  Not  uncommonly  courts 
which  follow  the  doctrine  that  acceptance  of  title  in  general 
involves  an  extinguishment  of  all  claims  of  defective  quality 
have  been  driven  to  express  the  exception  as  including  all  cases 
in  which  there  is  '^a  warranty  manifestly  intended  to  survive 
acceptance."  ^  Such  a  definition  as  this  is  obviously  very 
difficult  to  apply.  An  implied  warranty  is  not  within  the  ex- 
cepted class  of  obligations  which  survived  acceptance  in  New 
York  prior  to  the  enactment  of  the  Uniform  ScJes  Act  and  in 
some  other  States.' 


•'See  P^k8  V.  O'Connor,  70  Tex. 
377,  389,  8  8.  W.  104. 

"Brigg  V.  Hilton,  09  N.  Y.  617, 
3  N.  E.  51,  52  Am.  Rep.  63;  Kent  v. 
Friedman,  101  N.  Y.  616,  3  N.  E.  905; 
Zabriskie  v.  Central  Vt.  R.  R.  Co.,  131 
N.  Y.  72,  29  N.  E.  1006;  Lanowe  Mlg. 
Co.  V,  Lyons  Beet  Sugar  Refining  Co., 
137  N.  Y.  App.  Div.  732,  122  N.  Y.  S. 
567;  Bloom  v.  Reisman,  76  N.  Y.  Misc. 
524, 135  N.  Y.  S.  547  (apparently  exec- 
utory); Rosen  v,  F.  W.  Woolworth  Co., 
136  N.  Y.  S.  1 ;  Powell  v.  New  England 
Cotton  Yam  Co.,  154  N.  Y.  App.  Div. 
875,  139  N.  Y.  S.  569.  See  also  Pen- 
nock  V.  Stygies,  54  Vt.  226.  But  in 
Smith  V.  Coe,  55  N.  Y.  App.  Div.  585, 
67  N.  Y.  S.  350,  it  was  said  that  the 
term  "sale  by  sample''  properly  in- 
cluded only  executed  sales  (as  to  this 
see  Williston,  Sales,  §  250);  and  that, 
therefore,  in  case  of  an  executory  con- 
tract to  manufacture  goods  like  a  sam- 
ple, the  acceptance  of  the  goods  barred 


all  subsequent  objection  to  their  qual- 
ity. The  case  of  Brigg  v.  Hilton,  supra, 
however,  seems  to  have  been  a  case  of 
the  same  sort,  yet  there  the  New  York 
Court  of  Appeals  held  the  warranty 
survived  acceptance. 

**Lee  V,  Bangs,  43  Minn.  23;  s.  c, 
9ub  nam.,  Sole  Leather  Over  Mfg. 
Co.  V,  Bangs,  44  N.  W.  671.  See  also 
Colimibus,  etc.,  Iron  Co.  v.  Lee,  169 
Mich.  661,  135  N.  W.  920;  Robinson 
V,  Huffstetler,  165  N.  C.  459,  81  S.  £. 
753. 

^  For  the  provisions  of  the  Act,  see 
infra,  §  714.  The  States  in  which  it  is 
in  force  are  enumerated,  supra,  §  506. 

«Schopp  V.  Taft,  106  Iowa,  612, 
613,  76  N.  W.  843;  StUweU  Co.  v. 
Biloxi  Co.,  78  Miss.  779,  29  So.  513; 
Studer  v.  Bleistein,  115  N.  Y.  316^ 
22  N.  E.  243, 5  L.  R.  A.  702. 

» Waeber  v,  Talbot,  167  N.  Y.  48, 
60  N.  E.  258,  82  Am.  St.  R^.  712. 
This  was  a  contract  for  the  sale  of 
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§  713.  Right  of  objection  to  latent  defects  is  not  lost. 

The  second  exception  to  the  rule  that  acceptance  of  title  oper- 
ates as  satisfaction^  arises  where  the  defect  in  the  goods  is  one 
which  cannot  be  discovered  by  inspection.  In  such  a  case 
whether  the  seller's  breach  of  promise  is  of  an  express  warranty, 
an  implied  warranty,  or,  under  the  terminology  of  the  court,  of  a 
promise  not  properly  classified  as  a  warranty,  the  buyer  may 
recover  damages ;  ^  and  so  he  may  where  inspection  is  not  possible 
or  is  prevented.^  But  here,  too,  a  difference  of  opinion  must  be 
noted.  In  Georgia  at  least  the  question  seems  to  turn,  not  on 
whether  the  defect  might  have  been  discovered,  but  on  whether 
it  was  in  fact  discovered.'  For  the  same  reason  that  acceptance 


canned  peas.  The  court  aflsumed  that 
there  was  an  implied  warranty  that 
the  peas  should  be  merchantable. 
They  were  not  merchantable,  but  as 
tbqr  had  been  accepted  and  as  there 
was  a  mode  of  inspection  well  known  to 
the  trade  by  which  the  difficulty  might 
have  been  disooveredy  the  court  held 
tbe  acceptance  amounted  to  a  waiver 
of  all  lights  upon  the  warranty.  See 
also  De  Loach  Mfg.  Co.  9.  Tutweiler 
Goal  Co.,  2  Ga.  App.  493,  58  S.  £.  700; 
Block  Motor  Co.  v.  Reid  Mfg.  Co.,  150 
Mich.  118, 113  N.  W.  591;  Ferguson  v. 
Netter,  204  N.  Y.  505,  98  N.  E.  16. 
Compaze  Talbot  Pfeiving  Co.  v.  Gor- 
man, 103  Mich.  403,  61  N.  W.  655,  26 
LR.A.96. 

^Miller  o.  Moore,  83  Ga.  684,  10 
S.  E.  380,  6  L.  R.  A.  374,  20  Am.  St. 
Bep.  329;  Kronman  v.  Rcush  Produce 
Co.,  3  Ga.  App.  152,  59  S.  £.  320; 
Griainger  v.  Hubbard,  21  Ida.  469,  122 
Pu.  853;  Loxtercamp  v,  Lininger  Im- 
plement Co.,  147  la.  29,  125  N.  W. 
830, 33  L.  R.  A.  (N.  S.)  501;  Marbury 
Lumber  Co.  tr.  Steams  Mfg.  Co.,  32 
Ky.  L.  Rep.  739, 107  S.  W.  200;  Webb 
9.  Milfoid  Shoe  Co.,  128  Ky.  308,  108 
8.  W.  229;  Jones  v,  Bloomgarden,  143 
Mich.  326,  335,  106  N.  W.  891;  Za- 
briskie  v.  Central  Vt.  R.  R.  Co.,  131 
N.  Y.  72,  29  N.  E.  1006;  BeU  v.  Mills, 
78  N.  Y.  App.  Div.  42,  80  N.  Y.  S.  34; 


White  Mfg.  Co.  v.  De  La  Vergne  Co., 
84  N.  Y.  S.  192;  Tompkins  v.  Lamb, 
121  N.  Y.  App.  Div.  366,  106  N.  Y.  S. 
6;  Motley  Green  &  Co.  v,  Elmenhorst, 
142  N.  Y.  App.  Div.  830,  127  N.  Y.  S. 
625;  Kleeb  v.  Mclnturff,  62  Wash. 
508,  114  Pac.  184;  Buffalo  Co.  v, 
Phillips,  67  Wis.  129,  30  N.  W.  295; 
Northern  Supply  Co.  v,  Wangard,  117 
Wis.  624,  94  N.  W.  785,  98  Am.  St. 
Rep.  963.  See  also  Henderson  Ele- 
vator Co.  9.  North  Georgia  Mlg.  Co., 
126  Ga.  279,  55  S.  E.  50;  Brooke  v. 
Laurens  Milling  Co.,  78  S.  Car.  200, 
58S.  E.  806.  The  severity  with  which 
this  rule  would  be  applied  would,  per- 
haps, vary  in  different  jurisdictions. 
In  Gentilli  t;.  Starace,  133  N.  Y.  140, 
30  N.  £.  660,  wine  was  delivered  under 
a  contract  and  accepted.  The  wine  did 
not  conform  to  the  requirements  of 
the  contract,  and  the  defect  was  only 
discoverable  at  the  time  of  delivery 
by  chemical  analysis.  Nevertheless, 
the  buyer  was  held  precluded  from 
daiming  damages  when  the  wine  after- 
ward fermented,  owing  to  its  inferior 
quality. 

*ShowaIter  v.  Winchester  Grocery 
Co.,  148  Ky.  579,  147  S.  W.  16;  Brad- 
ley  V,  Lexington  Hogshead  Co.,  156 
Ky.  813,  162  S.  W.  83. 

•  Burr  V,  Atlanta  Paper  Co.,  2  Ga. 
App.  52,  58  S.  £.  373.    So  in  Planters' 
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of  goods  with  latent  defects  does  not  bar  I'edress,  it  has  been 
held  that,  if  the  price  is  paid  in  advance  or  without  opportu- 
nity to  inspect  the  goods,  the  subsequent  acceptance  of  title 
does  not  bar  a  claim  for  damages  J  Likewise  if  complaint  is 
made  when  the  goods  are  delivered  and  the  seller  promises  to 
rectify  the  defect,  acceptance  of  the  goods  does  not  excuse  the 
seller.^  Complamt  may  certainly  show  the  buyer's  lack  of 
assent  to  take  the  goods  in  full  satisfaction,  but  if  the  seller 
offers  them  only  on  the  condition  that  they  shall  be  so  taken, 
the  buyer's  words  of  dissent  would  seem  inunaterial  if  he  ac- 
tually took  the  goods.*  The  existence  of  latent  defects  does 
not  so  much  tend  to  show  any  lack  of  assent  to  an  accord  and 
satisfaction,  as  to  show  that  assent  if  given,  was  given  under  a 
mistake  of  fact. 


§  714.  Provisions  of  the  Uniform  Sales  Act 

It  is  provided  in  Section  49  of  the  Uniform  Sales  Act:  *^ 
''  In  the  absence  of  express  or  implied  agreement  of  the  parties, 
acceptance  of  the  goods  by  the  buyer  shall  not  discharge  the 
seller  from  liability  in  damages  or  other  legal  remedy  for  breach 
of  any  promise  or  warranty  in  the  contract  to  sell  or  the  sale. 
But  if,  after  acceptance  of  the  goods,  the  buyer  fail  to  give 
notice  to  the  seller  of  the  breach  of  any  promise  or  warranty 
within  a  reasonable  time  after  the  buyer  knows,  or  ought  to 
know  of  such  breach,  the  seller  shall  not  be  Uable  therefor."  " 


Cotton  Oil  Co.  V.  Whitesboro  Cotton 
OU  Co.  (Tex.  av.  App.),  146  S.  W. 
225;  Cocke  t;.  Big  Muddy  Coal  &  Iron 
Co.  (Tex.  Civ.  App.),  155  S.  W.  1019. 
Cf.  Easton  v.  Dozier  (Tex.  Civ.  App.), 
148  S.  W.  603. 

^Munford  t;.  Kevil,  109  Ky.  246, 
58  S.  W.  703;  Holloway  v,  Jacoby,  120 
Pa.  St.  583, 15  Atl.  487,  6  Am.  St.  Rep. 
737.  But  if  after  the  price  has  been 
paid,  and  inspection  later  had  and  de- 
fects learned  the  buyer  keeps  the  goods 
it  was  held  that  he  was  remediless  in 
Corey's  Wholesale  Fruit  Co.  v.  Fuller, 
62  Fla.  146, 56  So.  800. 

'Burr  t^.  Atlanta  Paper  Co.,  2  Ga. 
App.  52,   58  S.  E.  373;   Wallace  v. 


Enoxville  MiUs,  25  Ky.  L.  Rep.  1445, 
78  S.  W.  192;  Osborne  v.  Carpenter, 
37  Minn.  331,  34  N.  W.  163;  Pita- 
patrick  v.  Osborne,  50  Minn.  261,  52 
N.  W.  861. 

•  See  iT^ro,  §  1855. 

>^The  States  which  have  enacted 
this  statute,  are  enumerated,  <upra, 
§506. 

^^  This  section  is  not  contained  in  the 
English  Sale  of  Goods  Act,  but  section 
11  (1)  (a)  of  that  act  authoriMs  the 
buyer  to  take  title  to  goods  which  do 
not  comply  with  the  contract  and, 
thereafter,  hold  the  seller  liable  in 
damages.  The  latter  part  of  the  Amer- 
ican section  imposes  a  qualification  of 
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It  amounts  to  this,  that  the  seller's  tender  of  the  goods  is 
treated  as  an  offer  of  them  in  full  satisfaction,  but  the  buyer  is 
allowed  a  reasonable  time  for  accepting  the  offer.  Moreover, 
if  he  declines  to  take  the  goods  in  full  satisfaction  he  need  not 
return  them.  The  practical  advantages  of  the  statutory  rule, 
and  its  ease  and  certainty  of  application  commend  it.^* 

§  716.  Damages  recoverable  by  the  buyer. 

If  it  be  admitted  that  the  acceptance  of  the  goods  does  not 
debar  the  buyer  from  complaining  of  the  inferior  quality  of 
liie  goods,  it  is  none  the  less  true  that  the  seller  has  a  right  of 
action  for  the  price.  The  inferior  quality  of  the  goods  is  not 
aa  absolute  defence.  ^'  Where  a  rescission  of  an  executed  sale  is 
allowed  as  a  remedy  for  breach  of  warranty,  the  buyer  may  re- 
turn the  goods  and  thereby  defeat  all  right  on  the  part  of  the 
buyer  to  recover  any  part  of  the  price.  ^*  But  where  the  buyer 
retains  ihe  goods,  his  only  redress,  assuming  that  his  accept- 
ance of  the  goods  is  not  a  bar  to  all  redress  whatever,  is  an 
action  or  counterclaim  for  damages  suffered  because  of  the  in- 
ferior quality,  or  a  recoupment  from  the  price.  If,  however, 
the  goods  received  are  worthless  for  any  purpose  whatever, 
it  is  obvious  that  the  recoupment  allowed  the  buyer  would 
equal  the  agreed  price.  In  such  a  case,  therefore,  and  in  such 
a  case  only,  is  defective  quality  of  the  goods  an  absolute  de- 

the  buyer's  ri^ts  which  is  justified  by  cided  uuder  the  section  are:  Ritten- 
bofflneBs  practice  and  by  some  decisions  house-Winterson  Auto  Co.  v.  Kissner, 
u  weU  as  by  the  law  on  the  Con-  129  Md.  102,  98  Atl.  361;  Gascoigne  v, 
tinentftf  Europe.  Cary  Brick  Co.,  217  Mass.  302,  104 
"Hu's  section  changes  the  law  of  N.  £.  734;  M.  &  M.  Co.  v.  Hood  Rub- 
New  Yoric  Peuser  v,  March,  167  N.  Y.  ber  Co.,  226  Mass.  181,  115  N.  E.  234; 
App.  D.  604,  607,  153  N.  Y.  S.  381,  Trimount  Lumber  Co.  v,  Murdough, 
aff'd  218  N.  Y.  505,  113  N.  £.  494;  229  Mass.  254,  118  N.  E.  280. 
Man  9.  Locomobile  Co.,  82  N.  Y.  » Dalton  v.  Bunn,  137  Ala.  175,  34 
Miac  468,  144  N.  Y.  S.  937;  Regina  So.  841;  Trippe  v,  McLain,  87  Ga. 
Co.  V.  Gatdy  Furniture  Co.,  171  N.  Y.  536,  13  S.  E.  523;  American  Theater 
App.  D.  817, 167  N.  Y.  8.  746;  Mastin  Co.  v,  Siegel,  221  Dl.  145,  77  N.  E. 
p.  BoiaDd,  178  N.  Y.  App.  D.  421,  165  588,  4  L.  R.  A.  (N.  S.)  1167;  Bark- 
N.  Y.  8.  468;  Mason  t^.  Valentine  alow  v,  Pfeiffer,  38  Ind.  214;  Mackey 
Souvenir  Co.,  180  N.  Y.  App.  D.  823,  v.  Swartz,  60  Iowa,  710,  15  N.  W. 
168  N.  Y.  8.  150;  Majestic  Coal  Co.  o.  576;  Fossum  v,  Holland  (N.  Dak.),  171 
BuBh,  171  N.  Y.  8.  662;  Altkrug  t;.  N.  W.  870. 
Wm.  Whitman  Co.,  185  N.  Y.  App.  D.  ^*  See  infra  §§  1461  et  seq, 
744, 173  N.  Y.  8. 669.   Other  cases  de- 
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fense  to  action  for  the  price.  ^*  Even  in  jurisdictions  where  the 
seller's  acceptance  of  title  does  not  bar  subsequent  acticm  for 
inferiority  of  the  goods  or  recoupment  on  account  of  such  in- 
feriority in  an  action  for  the  price^  it  may  be  important  to  de- 
termine whether  the  buyer  knew  or  ought  to  have  known  the 
defective  quality  of  the  goods  before  he  used  them.  If  he  knew 
of  the  defect  or  ought  to  have  known  of  it  he  cannot  recover 
consequential  dama^^es  caused  by  using  the  goods.  ^* 

§  716.  Ezfiress  provisions  of  the  contract 

Though  the  mere  acceptance  of  titie  to  the  goods  should  not 
necessarily  be  regarded  as  an  agreement  to  accept  the  goods 
in  full  satisfaction  of  the  seller's  obligations,  by  the  express 
terms  of  the  contract  such  a  result  may  be  brought  about.  It 
is  not  imcommon  for  contracts  to  provide  for  special  inspec- 
tion of  the  goods,  not  simply  as  a  preliminary  to  the  buyer's 
ownership  of  the  goods,  but  as  a  final  determination  or  arbi- 
tration of  the  question  whether  the  seller  has  performed  his 
contract.  ^^  Again,  the  contract  may  provide  for  a  certain  pe- 
riod of  trial,  and  thereby  imply  that  if  after  such  trial  the  buyer 


"  Badger  v.  Phinney,  15  Mass.  359, 
8  Am.  Deo.  105;  Kerr  v.  Haymaker, 
20  Mo.  App.  350;  McCormick  Har^ 
vesting  Mach.  Co.  v.  Brady,  67  Mo. 
App.  202;  Heimami  v.  Hatdier  Mer- 
cantile Co.,  106  Mo.  App.  438, 80  S.  W. 
729;  Hallwood  Cash  Register  Co.  v: 
Berry,  35  Tex.  Qv.  App.  554,  80  S.  W. 
857.  See  also  Buick  Motor  Co.  tr. 
Reld  Mfg.  Co.,  150  Midh.  118,  113  N. 
W.  591. 

^  Day  V.  Mapes-Reeve  Construction 
Co.,  174  Mass.  412,  54  N.  E.  878.  In 
this  case  the  contract  called  for  "com- 
mon hard  brick."  The  buyer  had  an 
inspector  who  rejected  some  brick  but 
the  inspector  permitted  some  soft 
brick  to  be  accepted  and  used.  The 
defects  could  have  been  detected  and 
indeed  the  inspector  knew  that  some 
soft  brick  was  being  used.  The  buyer 
claimed  damages  for  the  expense  of 
substituting  hard  brick  for  the  soft 
brick  which  had  been  used.    The  court 


refused  to  allow  this,  and  rightly,  for 
the  injury  of  which  the  plaintiff  com- 
plained was  due  to  his  own  fault  in 
using  the  soft  brick,  knowing  or  having 
reason  to  know  its  character.  The 
seller,  however,  was  only  entitled  to  the 
value  of  soft  brick  and  this  value  was 
all  that  he  obtained.  See  also  Hend^- 
son  EHevator  Co.  v.  North  Ga.  Milling 
Co.,  126  Ga.  279, 55  S.  E.  50;  Carson  v. 
Bunting,  154  N.  C.  530,  70  S.  E.  923; 
Wright  V,  Computing  Scale  Co.,  47 
Wash.  107, 91  Pac.  571.  C/.  Gasooigne 
V.  Caiy  Brick  Co.,  217  Mass.  302,  104 
N.  E.  734. 

*^See  for  example,  Heyworth  v. 
Hutchinson,  L.  A.  2  Q.  B.  447;  Carle- 
ton  V.  Lombard,  149  N.  Y.  137,  43 
N.  E.422.  In  Victor  Chemical  Works 
p.  Hill  Clutch  Co.,  152  Fed.  3d3,  81 
C.  C.  A.  519,  a  term  in  a  contract 
that  acceptance  should  be  a  waiver 
of  any  claim  for  delay  was  hM 
binding. 
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concludes  to  take  the  goods  he  shall  take  them  as  full  perform- 
ance of  the  seller's  obligation.^  The  obligation  of  the  seller 
may  also  be  made  conditional  upon  certain  performance  by 
the  buyer.  A  warranty  may  by  its  express  terms  be  enforcea- 
ble only  by  returning  the  goods,  ^^  or  the  right  to  sue  on  the 
warrranty  may  be  made  conditional  upon  the  prior  payment 
of  the  purchase  price.^ 

§  717.  Rule  of  the  Civil  Law. 

In  the  Civil  Law  it  seems  to  be  the  rule  that  acceptance  of  the 
goods  does  not  involve  a  release  of  the  seller's  obligation — at 
least  if  the  buyer  expressly  {^ves  notice  of  his  claim  as  soon  as  the 
defect  is  discovered.  A  French  writer,  ^^  writing  of  the  German 
law  prior  to  the  enactment  of  the  German  Civil  Code  and  of 
the  present  Commercial  Code  says:  ''In  the  first  place  it  is  very 
certain  that  if  the  defendant  not  only  has  received  delivery  but 
has  accepted  and  approved  it  as  regular  and  perfect,  he  has 
thereby  recognized  that  the  performance  is  in  conformity  with 
the  contract,  and  he  is  debarred,  whatever  happens,  from  test- 
ing its  validity.  But  what  is  necessary  to  observe  is  that  as  a 
basic  rule  tiie  simple  receipt,  and  by  receipt  is  not  meant  a  den 
livery  made  without  the  knowlec^  or  participation  of  the  re- 
cipient, does  not  of  itself  imply  approval  of  the  performance 
and  recognition  of  its  validity.  Therefore,  the  simple  fact  does 
not  take  away  from  the  creditor  the  rights  which  belong  to  him 
because  of  inadequate  performance.  It  may  be,  and  it  is  an 
opinion  which  has  been  upheld,  that  if  one  sets  up  after  ap- 


»See  Winiston,  Sales,  §  272. 

^TbiB  is  a  common  provision  in 
saks  of  machinery.  Davis  v.  Robin- 
sen,  err  Iowa,  355,  25  N.  W.  280;  Mo- 
Connick  Harvesting  Machine  Co.  v, 
Brower,  88  Iowa,  607,  55  N.  W.  537; 
Hefner  v.  Haynes,  88  Iowa,  616,  57 
N.  W.  421;  Acker  v.  Kimmie,  37 
Kaas.  276,  15  Pbc.  248;  Champion 
Machine  Co.  v,  Mann,  42  Kans.  372, 
22  Pbc.  417;  Walters  v,  Akers,  31 
Ky.  L  Rep.  259,  101  S.  W.  1179; 
Guhy  V,  Nldiok  &  Shepherd  Co.,  33 
Ky.  L  Rep.  237,  109  S.  W.  1190; 
Jasper  County  Bank  v,  Barts,  130  Mo. 


App.  635,  109  S.  W.  1057;  Sandwich 
Mfg.  Co.  V,  Feary,  34  Neb.  411,  51 
N.  W.  1026;  Davis  v.  Iverson,  5  S. 
Dak.  295,  58  N.  W.  796.  As  to  waiver 
of  a  notice  in  the  manner  required  by  a 
condition  in  a  warranty,  see  Buchanan 
v.  Minneapolis  Threshing  Machine 
Co.,  17  N.  Dak.  343,  116  N.  W. 
335. 

"Case  Threshing  Idachine  Co.  v. 
Smith,  16  Or.  381,  18  P^.  641.  C/., 
however,  Campbell  9.  Lodge,  76  Kans. 
400,  92  Pac.  53. 

'^  Ra3rmond  SaleiUes,  7  Annales  De 
Droit  Commercial,  Pt.  2,  42  (1893). 


1374  WILUSTON  ON  CONTRACTS  §718 

parent  performance  of  the  oontract  a  refusal  to  pay  because  of 
bad  quality  or  defective  performance,  the  fact  that  performance 
has  been  received  must  involve  a  change  in  the  burden  of  proof, 
but  this  is  an  entirely  different  question.  What  is  necessary  to 
understand  thoroughly  now  is  that  receipt  of  performance  as  a 
basic  rule  and  by  itself  does  not  take  away  from  the  one  who 
receives  delivery  the  rights  which  belong  to  him  at  common 
law  on  account  of  nonperformance."  In  a  note  to  this  passage 
the  author  adds  that  the  jurisprudence  of  France  is  settled  to 
the  same  effect.  By  provision  of  the  German  Commercial 
Code  ^'  if  goods  are  sent  from  another  place  prompt  examina- 
tion must  be  made  and  immediate  notice  of  the  defects  given. 
Failure  to  do  this  is  conclusive  in  regard  to  patent  defects  and 
notice  of  latent  defects  must  be  given  as  soon  as  the  defects  are 
discovered. 

§  718.  Rescission  of  acceptance. 

Whether  acceptance  by  the  buyer  is  merely  an  assent  to  be- 
come owner  or  is  also  an  agreement  that  the  transfer  of  the  prop- 
erty shall  be  a  complete  satisfaction  of  the  seller's  obUgations,  the 
acceptance  is  subject  to  the  universal  rule  that  assent  procured 
by  fraud  or  given  under  a  mutual  mistake  of  a  sufficiently  mate- 
rial fact  of  both  parties  may  be  rescinded.^'  The  remedy  of 
rescission  for  breach  of  warranty  which  is  allowed  by  the  Uni- 
form Sales  Act  and  by  the  law  of  many  States  also  is  important 
to  consider  in  this  connection.  ^^  But  if  the  parties  agree  either 
at  the  time  of  making  the  original  bargain,  or  subsequently,  that 
specific  goods  with  whatever  quahties  they  may  have  shall  be 
taken  in  full  satisfaction  of  the  seller's  obligation,  the  trans- 
action obviously  cannot  be  rescinded  in  the  absence  of  fraud  or 
mistake. 

§  719.  Acceptance  of  part  of  goods  tendered. 

Where  the  buyer  accepts  delivery  of  part  of  a  quantity  of 
goods  which  are  tendered  to  him,  the  case  may  present  any  of 
several  different  states  of  fact. 

>s  Handelsgesetzbuch,  Art.  377  (Art.         »  See  infra,  (§  1486  et  uq.,  1535  d 
347  in  old  HandeLBgesetsbuch).  aeg. 

*«  See  infra,  §  1461. 
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1.  The  oontract  may  permit  or  require  the  delivery  in  in- 
stahnents  of  the  gpods  contracted  for,  and  the  part  accepted 
may  constitute  performance  of  one  instalment.  As  this  is  escact 
performance,  so  far  as  it  goes,  of  the  contractual  obligations 
of  the  parties,  the  situation  requires  no  comment.  If  the  in- 
stahnent  is  of  inferior  quality,  the  principles  governing  accept- 
ance of  gpods  under  a  contract  for  a  single  delivery,  will  be  ap- 
plicable. No  inference  will  generally  be  justified  from  accept- 
ance of  an  inferior  instalment  that  others  of  the  same  kind 
will  be  accepted." 

2.  The  bargain  thougjh  contemplating  but  a  single  delivery 
may  contemplate  several  distinct  sales,  several  dissociated 
things  being  ordered  or  contracted  for,  each  for  a  distinct  price. 
Here  acceptance  of  part  will  not  justify  any  implication  of 
assent  to  become  owner  of  the  remainder,  or  of  discharge  of  the 
seller  from  his  l^al  duty  with  reference  to  the  remainder.  If 
some  of  the  goods  tendered  are  not  in  accordance  with  the  con- 
tract, the  buy^  is  generally  held  entitled  to  accept  such  of  the 
articles  tendered  as  fulfill  the  seller's  obligation  and  reject  those 
which  do  not;  ^  and  if  the  different  things  were  separately 
bargained  for  this  presents  no  difficulty.^  Some  courts  have 
admitted  evidence  that  a  separate  price  was  agreed  for  each 
article,  and  have  then  treated  the  transaction  as  several  con- 
tracts, though  the  ultimate  bargain  was  for  a  lump  sum.^  It  is 
difficidt  to  accept  this  result.  If  it  be  granted  that  the  con- 
tract is  divisible  so  that  the  delivery  of  one  article  would  give 
lise  to  a  debt,  that  does  not  enable  the  buyer  to  take  some  and 
reject  others.  To  justify  such  a  course  there  must  be  several 
contracts.*^ 


"  See  tf^ti,  i  741. 

"  Rubin  V.  Sturtevant,  80  Fed.  Rep. 
930,  51  U.  S.  App.  286,  26  C.  C.  A. 
2S9;Goheii9.  Pemberton,  53  Conn.  221, 
2  AtL  315,  5  AU.  682,  55  Am.  Rep. 
101;  Spring  t;.  Slayden-Kirksey  Mills, 
106  m.  App.  579;  Young  &  Gonant 
Mfg.  Co.  9.  Wakefield,  121  Mass.  91; 
GddstandtrPbwell  Hat  Co.  v.  Cuff,  19 
Okl.  243,  91  P^  862;  Schiller  v. 
BIyth  &  Fbigo  Co.,  15  Wyo.  304,  88 
Pte.648. 


»  See  infra,  §  863. 

» Field  t;.  Austin,  131  Cal.  379,  63 
Pac.  692;  Aultman  A  Taylor  Co.  t;. 
Lawson,  100  Iowa,  569,  69  N.  W.  865; 
Buckeye  Buggy  Co.  v,  Montana 
Stables,  43  Wash.  49,  85  Pac.  1077. 

» See  infra,  H  861  e(  seg.  If  the 
buyer  can  accept  some  and  reject 
others,  the  seller  must  equally  be  at 
liberty  to  make  a  valid  tender  of  some 
and  not  others,  unless  the  principle 
stated  at  the  end  of  (  720  be  accepted. 


1876 


WILLISTON  ON  CONTRACTS 


§720 


8.  The  delivery  may  not  be  full  delivery  of  the  whole  or  of 
any  divisible  portion  of  the  gpods  contracted  for;  and  the  re- 
maind^  of  the  goods  though  tendered  may  be  refused  or  at 
least  not  accepted  by  the  buyer.  In  such  a  case  it  is  often  said 
that  acceptance  of  part  is  proof  of  acceptance  of  the  whole. 


§  720.  Whether  acceptance  of  part  is  acceptance  of  the  whole. 

Certainly  if  the  buyer  does  not  clearly  state  that  he  refuses 
the  remainder  of  the  goods,  his  acceptance  of  part  of  the  goods 
offered  under  an  indivisible  contract  is  some  evidence  that  he 
assents  to  taking  the  entire  quantity  offered.^  Even  though 
he  expressly  refuses  to  take  the  remainder,  nevertheless  his 
conduct  may  amount  to  an  acceptance,  imless  the  seller  assent 
to  the  partial  acceptance,  for  the  buyer  had  no  right  to  take 
part,  imless  he  was  willing  to  take  the  whole.  Where  a  person's 
action  is  legal  on  one  supposition  and  illegal  on  any  other,  the 
law  will  conclusively  attribute  to  the  action  its  legal  meaning.'^ 
On  the  ground  that  acceptance  of  part  will  diminish  the  dam- 
ages and  therefore  will  presumably  meet  with  the  assent  of  the 
sell^,  the  buyer  has  been  allowed  to  take  that  part  of  goods 
ordered  or  contracted  for  which  fulfill  the  requirements  of  the 
order  or  contract,  and  reject  the  remainder,  without  any  ex- 
pression of  assent  by  the  seller  to  this  course  of  conduct.'^ 


«>  Meyer  v.  Everett  Pulp  Co.,  193 
Fed.  857,  113  C.  C.  A.  643;  Maynaid 
V.  Reader,  96  Ga.  652,  23  S.  E.  194; 
Wolf  V.  Dietssch,  75  111.  205;  Telford  v, 
Albro,  60  111.  App.  359;  Buckeye  Buggy 
Co.  V.  Montana  Stables,  43  Wash.  49, 
85  F^.  1077. 

"  See  %^/ra,  §  1856;  and  see  cases 
cited  i70Yi,  n.  33.  But  in  Teeter  v. 
Cole  Mfg.  Co.,  161  N.  C.  602,  66  S.  E. 
582,  where  a  buyer  had  taken  from  a 
carload  of  lumber  property  men- 
tioned, and  had  refused  the  rest,  the 
court  held  him  not  liable  for  the  price 
of  the  whole  carload,  but  only  liable 
as  a  converter. 

*>  In  Moiling  v.  Dean,  18  Times  L. 
R.  217,  the  plaintifif  had  contracted 
to  supply  the  defendants  with  a  num- 
ber of  books,  and  supplied  the  de- 


fendants under  this  contract  with  a 
parcel  of  40,000  books.  The  defend- 
ants, finding  some  of  the  books  not  of 
the  quality  agreed,  notified  the  plain- 
tififs  that  they  intended  to  reject  all 
which  were  not  saleable.  The  de- 
fendant accordingly  accepted  13,000 
of  the  books  and  rejected  the  re- 
mainder. The  chief  justice  said: 
''It  was  argued  that  the  defendants, 
having  picked  out  and  sold  13,000 
books,  could  not  reject  the  rest  of  the 
parcel.  In  a  contract  of  the  nature 
of  the  one  in  question,  where  every 
one  of  the  articles  had  to  be  up  to 
standard,  the  purchaser  was  entitled 
to  keep  some  and  reject  others,  and 
thereby  reduce  the  damages  to  be 
paid  by  the  vendor  in  respect  of  the 
breach  of  contract."    See  also  Cohen 
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The  right  of  the  seller  to  take  this  course  would  not,  however, 
be  univ^isally  admitted.'' 

§  721.  EflFect  of  seUer's  assent  to  buyer's  acceptance  of  part. 

In  the  cases  supposed  in  the  two  preceding  sections  the  seller 
is  not  supposed  to  have  assented  to  any  variation  of  the  buyer's 
ori^nal  obligation.  Of  course  such  assent  is  possible,  and  a 
fourth  situation  then  arises. 

The  seller  though  bound  to  make  a  single  delivery,  and 
though  no  separate  price  has  been  agreed  upon  for  any  portion 
of  the  total  amount  contracted  for  may,  nevertheless,  offer 
part,  or  may  assent  to  a  desire  of  the  buyer  to  accept  only  part 
and  that  part  may  be  given  and  accepted.  It  is  here  a  question 
of  fact  whether  that  part  is  offered  as  a  substitute  for  the  whole. 
Such  a  case  has  previously  been  considered.'^  If  the  transac- 
tion is  not  properly  construed  as  an  agreement  to  substitute 
partial  for  full  performance,  the  parties  must  have  contemplated 
that  the  partisd  delivery  should  be  accepted  on  account,  and 
that  the  seller  should  later  deliver  the  remainder  of  the  goods. 
Such  an  understanding  necessarily  involves  a  waiver  by  the 
buyer  of  the  condition  qualifying  his  obligation  to  accept,  that 
full  performance  should  be  made  at  one  time.  The  buyer's 
conduct,  therefore,  would  preclude  him  from  refusing  delivery  of 
the  remainder  of  the  goods  if  made  within  a  reasonable  time. 
Whether  such  partial  acceptance  also  excuses  the  seller  from 
liability  to  pay  damages  on  account  of  his  delay  depends  upon 
the  same  principles  previously  considered  in  connection  with 
the  acceptance  of  goods  of  inferior  quality. 

V.  Pemberton,  53  Ck>im.  221, 2  Ail.  315,  Co.,  73  Fed.  9S4,  46  U.  S.  App.  52,  20 
5Atl.682,55Am.Rep.  101;Showalt6r  C.  C.  A.  233;  Pacific  Timber  Go.  v, 
V,  Wincfaester  Grooeiy  Ck>.,  148  Ky.  Iowa  WindmiU,  etc.,  Co.,  135  Iowa, 
579, 147  &  W.  16;  Canton  Lumber  Co.  308, 112  N.  W.  771;  Morse  v.  Brackett, 
9.  liDer,  107  Md.  146,  68  Atl.  500;  98  Mass.  205;  Simon  v.  Wood,  17  N.  Y. 
Steams  Salt  &  Lumber  Co.  v.  Dennis  Misc.  607,  40  N.  Y.  8.  675;  J.  E.  De- 
Lumber  Co.,  188  Mich.  700, 154  N.  W.  Vaughn's  Son  v,  Ohio  Pottery  Co.,  12 
91, 2  A.  L.  R.  638;  Hohnes  v.  Gregg,  66  Ga.  App.  50,  76  8.  E.  703;  Mendets 
N.  H.  621,  28  Atl.  17;  Larrowe  Mig.  v.  Wood,  148  N.  Y.  8.  92,  86  N.  Y. 
Co.  V,  Lyons  Beet  Sugar  Refining  Co.,  Misc.  52;  Levy  v.  J.  C.  Dettra  Co., 
137  N.  Y.  App.  Div.  732,  122  N.  Y.  S.  Inc.,  154  N.  Y.  S.  176,  91  N.  Y.  Misc. 
W.  But  see  cases  in  the  following  41;  Syer  v.  Lester,  116  Va.  541, 82  8.  E. 
note.  122. 
**  See  Crane  Co.  v,  Columbus  Const.  **  See  supra,  (  703. 
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§  722.  Sales  on  approval  or  wifh  a  rig^t  to  return* 

Goods  may  be  delivered  to  a  buyer  with  the  express  privil^e 
of  examroing  them  and  returning  them  if  unsatisfactory.  The 
title  nuty  by  the  terms  of  the  bargain  pass  subject  to  a  con- 
dition subsequent,  allowing  the  buyer  to  revest  title  in  the 
seller,  or  the  approval  of  the  buyer  nuty  be  a  condition  prece- 
dent to  the  transfer  of  title.'^  The  right  thus  seciued  to  the 
buyer  either  of  returning  title  or  refusing  to  take  title  he  may 
lose.  An  opportunity  for  election  as  distinguished  from  waiver 
is  presented  to  him.  Either  choice  offers  advantages  as  well  as 
disadvantages.  It  is  not  merely  a  case  of  the  surrender  of  a 
right,  though  whichever  choice  he  makes,  the  buyer  will  thereby 
surrender  a  right.  Thus,  if  he  retains  the  goods  for  more  than  a 
(reasonable  time,  his  right  to  return  or  refuse  the  goods  is  lost;  ^ 
and  at  any  time  before  the  period  fixed  by  the  contract  or  a 
reasonable  time  has  expired,  doubtless  the  buyer  nuty  assent 
to  become  absolute  owner  of  the  goods,  since  the  transaction 
implies  a  continuing  offer  to  him  on  the  part  of  the  seller.  Any 
conduct  of  the  buyer  making  return  of  the  goods  impossible, 
as  reselling  them,  necessarily  indicates  also  an  assent  to  become 
absolute  owner  since  only  in  this  way  would  his  conduct  be 
rightful.*^    An   unsuccessful  attempt   to  resell   goods   has, 

s>  See  Williston  on  Sales,  (§  270-273. 

*•  Buckstaff  9.  Russell,  79  Fed.  611, 
49  U.  S.  App.  253,  25  C.  C.  A.  120  (in 
this  case  machines  were  retained  three 
and  a  half  years);  House  v.  Beak,  141 
lU.  290, 30  N.  E.  1065, 33  Am.  St.  Rep. 
307  (in  this  case  goods  were  sold  to  a 
retail  merchant  subject  to  a  right  to 
return  such  goods  as  he  was  unable  to 
sell.  Failure  to  return  the  goods  for 
three  years  was  held  to  make  absolute 
the  buyer's  hability  to  pay  the  price); 
Greaoen  v.  Poehlman,  191  N.  Y.  493, 
84  N.  E.  390  (in  this  case  boots  were 
retained  six  months,  but  the  defects 
were  latent  and  when  the  bujrer  first 
complained,  the  seller  asked  him  to 
give  the  boots  fiulher  trial.  The 
question  whether  the  delay  was  un- 
reasonable was  held  properly  left  to 
the  jury).    And  see  Roach  v,  Warren, 


151  Ala.  302,  44  So.  103  (in  this 
right  to  return  goods  if  not  satisfactory 
or  saleable,  could  not  be  exerctsed 
after  buyer  had  kept  them  and  exposed 
them  for  sale  for  several  months);  Ide 
v.  Brody,  156  111.  App.  479. 

''In  the  following  cases  a  sale  or 
return  was  held  thus  to  become  ab- 
solute. Genn  v.  Winkel,  28  T.  L.  Rep. 
226  (decided  under  Sale  of  Goods  Act) ; 
Windsor  v.  Cruise,  79  Ga.  635,  7  S.  E. 
141;  Re  Ward's  Estate,  57  Minn.  377, 
59  N.  W.  311.  See  also  Kirkham  v. 
Attenborough,  [1897]  L.  R.  1 Q.  B.  201; 
Byrce  v.  Ehrmann,  42  Sc  L.  Rep.  23. 
C/.  Weiner  v.  Gill,  (1905J  2  K  B.  172. 

In  the  following  cases,  a  sale  on  ap- 
proval was  similarly  held  to  become 
absolute.  Moss  ti.  Sweet,  16  Q.  B.  493; 
Re  Downing  Paper  Co.,  147  Fed.  858; 
Mowbray  v,  Cady,  40  la.  604,  e06; 
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however,  been  held  not  to  prevent  the  buyer  from  returning 
them." 

§  723.  Acceptance  of  defective  performance  under  a  con- 
tract to  sell  real  estate. 

After  a  contract  for  the  purchase  and  sale  of  real  estate  has 
been  made,  it  sometimes  proves  impossible  for  the  seller  to 
perform  his  contract  because  of  an  incumbrance  on  the  prop- 
erty, or  lack  of  title  to  a  portion  of  it,  or  some  other  deficiency 
which  prevents  him  from  giving  the  marketable  title  for  which 
the  buyer  has  contracted.  Under  these  circiunstances  the 
buyer  may  refuse  to  proceed — (imless  the  circumstances  are 
such  as  to  justify  equity  in  compelling  him  to  take  the  title  with 
compensation),  or  he  may^if  he  chooses  elect  to  take  what  the 
seller  can  give.  This  is  merely  a  question  of  election.  It  is 
like  any  ol^er  case  of  contract  where  one  party  elects  to  con- 
tinue performance  in  spite  of  a  breach  of  condition  by  the 
other  party.  No  consideration  is  necessary  to  make  such  an 
election  binding,  and  no  other  element  of  estoppel  than  is 
afforded  by  the  change  of  position  involved  in  accepting  in- 
adequate performance. '^  Whether  the  purchaser  by  accepting 
a  d^  conveying  an  inadequate  title  thereby  assensts  to  taking 

Isaacs  V.  McDonald,  214  Mass.  487,  In  Calcraft  v.  Roebuck,  1  Ves.  Jr.  221, 
102  N.  E.  81;  Turner  t;.  Machine  Co.,  a  contract  had  been  made  for  the  pur- 
07  Mich.  166,  56  N.  W.  356;  Columbia  chase  and  sale  of  an  estate  described 
Rolltng  Mill  Co.  v,  Beckett  Foundry  as  freehold,  though  a  small  part  of  the 
Co.,  55  N.  J.  L.  391,  26  AtL  888;  But-  estate  was  held  at  will.  After  execution 
ler  0.  School  District,  149  Pa.  St.  351,  of  articles  a  treaty  for  an  exchange  of 
24  AtL  308;  Washington  v.  Johnson,  7  that  part  took  place;  pending  which. 
Humph.  468.  See  also  Hickman  v.  at  the  time  appointed  for  completing 
Schimp,  109  Fla.  St.  16;  Keeler  v.  the  purchase,  the  purchaser  took  pos- 
Jacobs,  87  ^¥ia.  545,  58  N.  W.  1007.  session  forcibly;  but  proceeded  in  the 
After  an  inclusive  expression  of  dis-  treaty  afterwards,  till  he  finally  re- 
approval,  retention  for  the  remainder  fused  to  agree  to  the  purchase.  On  a 
of  the  period  originally  given  for  trial  bill  filed  by  the  vendor  the  purchase- 
will  not,  however,  operate  as  an  accept-  money  was  decreed  to  be  paid  with 
anoe  of  the  property.  Ellis  v,  Morti-  interest  from  the  time  the  purchase 
mer,  1  Bos.  &  P.  N.  R.  257.  should  have  been  carried  out;  but  an 

"  Cohn-Goodman  Co.  v,  Mandelson,  inquiry  was  directed  as  to  what  ought 

94  Neb.  47,  142  N.  W.  291.  to  have  been  the  compensation  at  that 

**  See  1  Dart  on  Vendors  &  Purchas-  time  for  the  part  of  the  estate  not  free- 
en  (7th  ed.),  506;  1  Warvelle  on  Vendor  hold,   that  amount  to  be  deducted 
ft  Piuehaser  (2d  ed.),  (  329;  McQoy  v.  from  the  price. 
Cox,  12  Ind.  App.  27,  30  N.  £.  901. 
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the  deed  as  full  satisfaction  of  the  vendor's  obligation  is  an- 
other matter;  but  unlike  the  rule  in  regard  to  personally,  there 
is  here  as  matter  of  law  a  discharge  of  the  purchaser's  rights 
in  regard  to  the  property  which  the  deed  purports  to  convey. 
The  deed  merges  the  contract  and  the  pimshaser  has  no  redress 
except  such  as  may  be  afforded  under  the  covenants  in  the 
deed,^  unless  fraud  or  mistake  enables  him  to  rescind  the 
transfer/^  or  have  the  deed  reformed.^'  If  the  parties  so  agree 
there  seems  no  difficulty  of  consideration  even  though  the  deed 
conveys  something  which  is  necessarily  less  than  was  contracted 
for.  Presumably  the  deed  would  be  r^arded  by  the  law  as  a 
thing  or  chattel,  the  value  of  which  would  not  be  inquired  into. 


§  724.  Acceptance  of  defective  performance  under  a  con- 
tract for  work  or  construction. 

Where  work  contracted  for  has  been  inadequately  performed, 
there  seems  no  difference  in  principle  from  the  case  presented 
where  there  has  been  defective  performance  of  a  contract  for 
the  purchase  and  sale  of  goods,  except  where  the  property  uix>n 
which  work  has  been  done  belongs  to  the  employer  and  he  is, 
therefore,  obliged,  in  order  to  take  or  retain  possession  of  his 
own  property,  to  accept  the  work  upon  it.  Subject  to  this 
exception  if  the  defect  in  the  work  is  or  ought  to  be  known,  its 
acceptance  will  impose  a  duty  to  pay  for  it,  and  if  no  protest 
or  complaint  of  the  quality  of  the  work  is  promptly  made  will 
also  discharge  any  right  of  damages  for  defects  in  the  perform- 
ance.*' 


«  Earle  v.  DeWitt,  6  Allen,  620;  Slo- 
cum  V.  Bncy,  55  Minn.  249,  56  N.  W. 
826,  43  Am.  St.  Rep.  490;  Aird  t;.  Alex- 
ander, 72  MiBs.  358,  18  So.  478;  Long 
v.  Hartwell,  34  N.  J.  L.  116;  Witbeck 
V,  Waine,  16  N.  Y.  532;  Fiak  v.  Duncan, 
83  F&,  196.  But  a  deed  for  one  parcel 
will  not  merge  the  whole  of  a  previous 
contract  which  bound  the  grantor  to 
transfer  also  another  parcel  or  per- 
form a  collateral  act.  Long  9.  Hartwell, 
34  N.  J.  L.  116;  Schoonmaker  v.  Hoyt, 
148  N.  Y.  425,  429,  42  N.  E.  1059; 
Loring  v.  Oxford,  18  Tex.  Civ.  App. 


415.  See  also  Holdsworth  0.  Thicker, 
143  Mass.  369,  373,  9  N.  E.  764.  See 
also  it^ra,S  926. 

«^  Spurr  V.  Benedict,  99  Mass.  463; 
Darlington  v.  Gates  Lumber  Co.,  142 
Wis.  198,  125  N.  W.  456,  135  Am.  St. 
R^.  1070. 

^  See  infra,  ii  1547  eiaeq. 

^  Waters  v.  Harvey,  3  Houst.  (Del.) 
441;  Fitts  v.  Reinhart,  102  la.  311,  71 
N.  W.  227;  Mitchell  Fumituie  Co.  v. 
Monarch,  19  Ky.  Law.  Rep.  239,  39 
8.  W.  823;  Adams  v.  Hill,  16  Me.  216; 
Taylor  v.  Butters,  etc..  Lumber  Co., 
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But  there  is  no  I^al  presumption  that  the  latter  result 
follows  from  acceptance,  unless  a  length  of  time  unreasonable 
under  the  drcmnstances  elapses  without  complaint.  The 
question  is  one  of  fact/^  Especially  where  the  work  in  question 
results  in  attaching  the  property  to  the  employer's  real  estate, 
as  in  case  of  a  building  contract,  the  law  is  clear  that  the 
occupancy  and  use  of  the  building  or  other  attached  property 
does  not  of  itself  indicate  assent  to  relieve  the  builder  from 
liability  or  entitle  him  to  sue  upon  the  contract.^^    Though 


103  Mich.  1,  61  N.  W.  5;  Lackman  v, 
Snapscm,  46  Mont.  518,  129  Pac  325; 
VaDdegrift  v.  Cowles  Enginwaing  Co., 
161 N.  Y.  435, 55  N.  E.  941, 48  L.  R.  A. 
685;  Goldsmith  v.  Hand,  26  Ohio  St. 
101.  See  also  PhiUips  A  Colby  Con- 
struction Co.  V,  Seymour,  91  U.  S.  646, 
23  L  Ed.  341;  Linoohi  Electric  Heat- 
ing Appliances  v.  Schults,  203  111.  App. 
340;  Monroe  Waterworks  Co.  v.  City 
of  Monroe,  110  Wis.  11, 85  N.  W.  685; 
Katz  0.  Bedford,  77  Cal.  319,  19  Pac. 
523, 1 L.  R.  A.  826;  Caiifomia  Southern 
Hotel  Co.  V.  CaUender,  94  Cal.  120,  29 
P^  859,  28  Am.  St.  Rep.  99;  John- 
son V,  Gallatin  Valley  Milling  Co.,  38 
Mont  83,  98  Pac.  883. 

**In  Belleview  Cemetery  Co.  v. 
Faolks,  6  Ala.  App.  137,  60  So.  461, 
462,  the  court  aaid: — ''One  for  whom 
another  contracts  to  do  specified  work 
within  a  certain  time  and  in  a  desig- 
nated manner  does  not,  by  allowing  the 
work  to  proceed  after  the  expiration  of 
the  time  named  and  accepting  the 
benefit  of  it,  waive  his  claim  to  damages 
for  the  delay  or  for  the  contractor's 
failure  to  comply  in  other  respects  with 
hiB  part  of  the  contract,  and,  when 
sued  on  the  contract,  may  recoup  the 
damages  enistained  in  consequence  of 
such  defaults  on  the  part  of  the  plain- 
tiff. Huntsville  Elks' Qub  t;.  Garrity- 
Hahn  Bid.  Co.,  176  Ala.  128,  57  So. 
750;  Woodrow  v.  Hawving,  105  Ala. 
240,  16  So.  720;  Gazzam  v,  Kirby,  8 
Port.  253."    See  also  Cocker-Wheeler 


Co.  V.  Varick  Realty  Co.,  104  N.  Y. 
App.  Div.  568,  94  N.  Y.  S.  23. 

«•  Forman  v.  The  Liddlesdale,  [1900] 
A.  C.  190,  204;  United  States  v,  Walsh, 
115  Fed.  697,  52  C.  C.  A.  419  (dry 
dock);  Fitzgerald  v,  LaPorte,  64  Ark. 
34,  40  S.  W.  261;  Flannery  v.  Rohr- 
mayer,  46  Conn.  558,  33  Am.  Rep.  36; 
Burr  V,  Ellis,  91  Conn.  657,  lOlr  AU. 
17;  Cannon  v.  Hunt,  116  Ga.  452,  42 
S.  E.  734;  Cunmiings  v.  Pence,  1  Ind. 
App.  317,  27  N.  E.  631  (a  drain);  KU- 
boume  t;.  Jennings,  40  la.  473;  Lud- 
low Lumber  Co.  v.  Kuhling,  119  Ky. 
251, 83  S.  W.  634;  Payne  v.  Amos  Kent 
Brick  Co.,  110  La.  750,  34  So.  763 
(machinery);  Pope  v.  King,  108  Md. 
37, 69  Atl.  417, 16  L.  R.  A.  (N.  S.)  489; 
Curtis  9.  Ogden,  217  Mass.  83,  104 
N.  E.  558;  Japes  v.  Harmon,  176  Mich. 
1, 141  N.  W.  595;  Stewart  v.  Fujton,  31 
Mo.  59;  Yeats  v.  Ballentine,  56  Mo. 
530;  Franklin  v.  Schultz,  23  Mont.  165, 
57  Pac.  1037;  Bozarth  ».  Dudley,  44 
N.  J.  L.  304,  43  Am.  Rep.  373;  Feeney 
v.  Bardsley,  66  N.  J.  L.  239,  49  Atl. 
443;  MacIQiight  Flintic  Stone  Co.  v. 
aty  of  New  York,  13  N  Y.  App.  D. 
231,  43  N.  Y.  S.  139,  52  N.  Y.  S.  747, 
31  N.  Y.  App.  D.  232;  Faulkner  v. 
ComeU,  80  N.  Y.  App.  D.  161,  80 
N.  Y.  S.  526;  Anderson  ».  Todd,  8 
N.  Dak.  158,  77  N.  W.  599;  Wiebener 
V,  Peoples,  44  Okl.  32,  142  Pac.  1036; 
Otis  Elevator  Co.  v,  Flanders  Realty 
Co.,  244  Pa.  186,  90  AU.  624  (elevator). 
But  if  the  employer  directs  the  work 
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in  many  cases  of  defective  performance  the  builder  is  permitted 
to  recover  on  the  contract  or  on  principles  of  quasi-contract,^* 
his  right  to  do  so  is  not  enlarged  by  the  owner's  occupancy  of 
the  building/^  But  it  also  seems  generally  assumed,  if  not 
decided,  that  if  the  owner  does  assent  to  accept  a  defective 
building  as  full  performance,  the  acceptance  though  in  effect 
amounting  to  a  surrender  of  a  possible  defence  or  right  of  action 
for  no  consideration,  precludes  subsequent  objection.^ 

to  be  done  in  a  certain  way  or  ex-      mere  occupation  to  constitute  an  ao- 


presaee  satisfaction  with  that  way,  he 
cannot  complain  of  work  subsequently 
done  in  that  way.  Barnes  v,  Bradford 
(Iowa),  166  N.  W.  306. 

«  See  infra,  §§  805,  1475. 

^In  Walter  v.  Huggins,  164  Mo. 
App.  69,  148  S.  W.  148,  151,  152,  the 
court  said:  ''The  Supreme  Court  of  the 
United  States  had  before  it  a  case 
where  the  plaintiff  sued  to  recover  the 
remainder  of  the  purchase  price  of 
certain  machinery  installed  in  defend- 
ant's mill  in  a  manner  to  make  the 
machinery  a  part  of  the  mill,  and 
therd'ore  a  part  of  the  land.  The 
defence  was  that  the  machinery  which 
was  being  used  by  the  defendant  did 
not  comply  with  the  contract.  Held: 
'In  such  a  case,  it  would  be  most  un- 
reasonable to  compel  the  defendant, 
in  order  to  entitle  him  to  avoid  pay- 
ing the  whole  contract  price,  or  to 
recover  damages  for  the  plaintiff's 
breach  of  contract,  to  undergo  the 
expense  of  taking  out  the  machinery, 
and  the  prolonged  interruption  of  his 
business  during  the  time  requisite  to 
obtain  new  machinery  elsewhere.  Still- 
well  Mfg.  Co.  9.  Phelps,  130  U.  S.  520, 
9  Sup.  Ct.  601,  32  L.  Ed.  1035.  .  .  . 

"There  was  no  acceptance  of  the 
work,  and  the  use  of  the  building  by  the 
owner  without  having  the  work  torn 
out  and  replaced  did  not  alter  its  right 
to  recover  direct  damages.  Such  use, 
of  itself,  cannot  be  construed  as  a 
waiver  or  acceptance.  An  owner  has  a 
right  to  occupy  his  house  at  any  time 
he  chooses,  and  it  takes  more  than 


ceptance  of  work  not  done  by  the 
contractor  in  accordance  with  the 
contract." 

*  Aames  v,  Windham,  137  Ala.  513, 
34  So.  816;  Allen  «.  Mayers,  184  Mass. 
486,  69  N.  E.  220;  Hanley  v.  Walker, 
79  Mich.  607,  45  N.  W.  57,  8  L.  R.  A. 
207;  Yeats  v,  Ballentine,  56  Mo.  530; 
Fuller  v.  Brown,  67  N.  H.  188,  34  Atl. 
463;  McKonzie  v.  Decker,  94  N.  Y. 
650.  In  Hooper  v.  Cuneo,  227  Mass. 
37,  116  N.  E.  237,  238,  the  court  said: 
"The  defendant  undoubtedly  oould 
recoup  damages  for  defects  from  in- 
completed work,  and  for  any  loss  as 
provided  \a  the  contract  which  he 
suffered  by  the  dday,  yet  he  oould 
waive  not  only  full  performance,  but 
whatever  loss  had  been  sustained,  and 
accept  the  building  as  and  when  it  was 
left  by  the  plaintiffs.  Norcross  Bros. 
9.  Vose,  199  Mass.  81,  85  N.  E.  468; 
Buttrick  Lumber  Co.  v.  Collins,  202 
Mass.  413,  419,  420,  80  N.  E.  138. 
The  question  of  waiver  and  of  ac- 
ceptance w»e  issues  of  fact.  Wood  v. 
Blanchard,  212  Mass.  53,  56,  98  N*.  E. 
616."  See  also  Rogue  River  &c. 
Assoc.  V.  Gillen-Chambers  Co.,  85 
Oreg.  113,  165  Pac.  1183,  and  cases  in 
this  section  passim  and  supra,  §  704. 
Under  the  English  law  there  can  be  no 
doubt  that  such  acceptance  renders  the 
owner  liable  for  the  price  but  it  may  be 
questioned  whether  he  can  thus  de- 
prive himself  without  consideration  of 
his  right  of  action.  See  1  Hudson, 
Bmlding  Cont.  (4th  Ed.),  332. 
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§  72S.  Continuance  of  contract  of  employment  after  cause 
for  discharge  is  known. 

In  the  law  of  Master  and  Servant,  if  the  master  has  cause 
justifying  the  discharge  of  the  servant,  and  nevertheless  con- 
tinues, with  knowledge  of  the  facts,  to  receive  the  benefit  of 
the  servant's  services,  he  cannot  afterwards  make  the  breach 
ground  for  discharge.^  It  is  true  ttiat  a  number  of  authorities 
lay  down  the  rule  that  the  question  whether  the  servant's 
breach  of  duty  is  excused  as  a  ground  for  dismissal,  by  retain- 
ing him  in  his  employment  is  a  question  of  fact  for  the  jury.^ 
These  authorities  are  basd  to  some  extent  on  the  theory  that 
waiver  must  be  intentional,^^  and  fail  to  observe  that  the  ques- 
tion here  presented  is  one  of  election  and  not  of  a  form  of  wai- 
ver where  even  apparent  intention  is  important.  The  employer 
has  no  right  whetiier  he  desires  it  or  not,  and  whatever  intention 
he  manifests,  to  continue  the  employment  and  yet  retain  the 
right  to  assert  a  breach  of  condition/'  It  is  true  that  an  em- 
ployee may  consent  to  be  retained  on  such  terms,  but  his  clearly 
expressed  assent  is  necessary,  for  it  cannot  be  presumed.  What 
amounts  to  a  continuance  of  services  may  involve  a  more 
troublesome  question  than  what  amoimts  to  receipt  of  rent  or 
the  doing  of  any  other  single  act.  Employment  is  a  continu- 
ing matter  and  to  say  that  if  the  employer  knowingly  lets  the 
employee  continue  to  work  a  minute,  an  hour  or  perhaps  a  day 

*  HortoD  V.  McMurtry,  5  H.  &  N.  N.  Y.  S.  122;  Batohelder  v.  Standard 

687,  per  Bramwell,  B.;  Jones  v.  Vestry  Plunger  Elevator  Co.,  227  Pa.  201,  75 

of  Trinity  P^sh,  19  Fed.  59;  Roberts  Atl.  1090;  G.  A.  Kelly  Plow  Co.  v. 

9.  Kownrigg,  9  Ala.  106;  Brigham  v.  London  (Tex.  Civ.  App.),  125  S.  W. 

Gariiflle,  78  Ala.  243,  56  Am.  Rep.  28  974;    Moynahan   v.    Interstate,    etc., 

((/.  Troy  Fertiliser  Co.  v,  Logan,  90  Co.,  31  Wash.  417,  72  P^.  81. 

Ala.  325,  8  So.  46);  Daniell  v.  Boston  "  See  Bupra,  \  678. 

k  Maine  R.  Co.,  184  Mass.  337,  68  **The    situation    is    in    principle 

N.  E.  337;  Tickler  v.  Andra  Mfg.  Co.,  identical  with  that  involved  where  a 

95  Wis.  352,  70  N.  W.  292;  Moody  v,  landlord  receives  rent  after  knowledge 

Streisaguth  Clotlung  Co.,  96  Wis.  202,  of  breach  of  condition.   See  Davenport 

71N.W.  99.  V,  Queen,  3  App.  Cas.  115.    "Where 

^  Boston,  etc.,  Co.  9.  Ansell,  39  Ch.  money  is  paid  and  received  as  rent 

Div.  339,  358;  Newman  v,  Reagan,  63  under  a  lease,  a  mere  protest  that  it  is 

Ga.  755;  Atlantic  Compress  Co.   t;.  accepted    conditionally   and   without 

Young,  118  Ga.  868,  45  S.  E.  677;  prejudice  to  the  right  to  insist  upon  a 

Murray  v,  (VDonohue,  109  N.  Y.  App.  prior  forfeiture  cannot  countervail  the 

Div.  696,  96  N.  Y.  S.  335;  Atkinson  v.  fact  of  such  a  receipt." 
Heme,  134  N.  Y.  App.  Div.  406,  119 
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after  he  discovers  the  breach  he  has  lost  the  right  of  disehai^ge, 
is  going  too  far.  But  prompt  action  should  be  required  so  that 
the  master  does  not  put  himself  in  the  inconsistent  position  of 
receiving  benefit  from  the  continuance  of  the  contract  while 
it  suits  his  convenience  so  to  do  and  at  the  same  time  reserv- 
ing the  right  of  ending  it  when  that  suits  his  convenience.  Con- 
donation of  one  breach  of  contract  which  would  afford  ground 
for  the  employee's  discharge  does  not  prevent  the  employer 
from  considering  the  whole  record  of  the  employee  when  a 
further  breach  has  been  committed.^' 


§  726.  Waiver  of  conditions  in  subscriptioiis  to  stock. 

Conditions  in  a  subscription  to  stock  which  have  not  been 
complied  with  cannot  be  asserted  if  the  subscriber  with  knowl- 
edge of  the  facts  indicates  his  desire  to  proceed  with  his  con- 
tract. This  is  a  case  of  election.  The  subscriber  may  choose 
the  advantage  of  escaping  from  liability  under  his  contract, 
or  the  advantage  of  becoming  a  stockholder  in  the  corporation. 
Any  act  which  is  only  explicable  as  rightful  on  the  theory  that 
the  subscriber  has  elected  to  become  a  stockholder  is  conclu- 
sive. Thus  acting  as  a  director  or  other  officer  by  performing 
duties  incidental  to  that  office/^  or  acting  as  a  stockholder  is 


**  Darnell  v,  Boston  &  Mfiizie  Rail- 
road, 184  Maas.  337, 340, 68  N.  E.  337; 
Jerome  v.  Queen  City  Cycle  Co.,  163 
N.  Y.  351,  57  N.  E.  485;  Johnson  v. 
Van  Winkle,  etc.,  Co.,  130  N.  C.  441, 
41  S.  E.  882;  Hunter  v.  Gibson,  3 
Rich.  L.  161;  Cook  v.  School  Com- 
miasionerB,  35  Nova  Scotia,  405; 
Mclntyre  v,  Hokin,  16  Ont.  App.  498, 
502. 

In  Daniell  v.  Boston  &  Maine  Rail- 
road, 184  Mass.  337, 340, 68  N.  E.  337, 
Loring,  J.,  speaking  for  the  court  said: 
"By  continuing  to  employ  the  plain- 
tiff after  knowledge  of  his  delinquen- 
cies, whether  before  or  after  the  use  of 
discipline  marks,  the  defendant  elected 
not  to  discharge  the  plaintiff  for  those 
shortcomings  but,  as  matters  to  be 
taken  into  account  in  case  of  a  subse- 
quent breach  of  duty,  they  were  not 


waived.  By  continuing  to  employ 
the  plaintiff  after  knowledge  of  a 
breach  of  duty  the  defendant  waived 
its  right  to  discharge  him  for  that,  but 
it  did  not  waive  the  breach  of  duty, 
and  in  case  of  a  subsequent  short- 
coming on  the  plaintiff's  part  the 
defendant  had  a  right  to  take  the 
plaintiff's  whole  record  into  ao- 
count." 

In  Hunter  v.  Gibson,  3  Rich.  L.  161, 
an  overseer  had  been  guilty  of  r^>eated 
acts  of  intoxication  in  violation  of  aa 
express  provision  in  his  contract  of 
employment.  The  fact  that  the  em- 
ployer excused  a  number  of  instanoes 
of  intoxication  was  held  not  to  prevent 
him  from  subsequently  dischaiging  the 
overseer  on  the  occurrence  of  further 
instances. 

*^  Auburn,  etc..  Association  v.  Hil], 
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an  election.  ^^  Mere  attendance  at  a  meeting,  however,  is  not 
so  necessarily,  as  it  is  explicable  as  merely  an  endeavor  to  get 
information,  or  to  recover  a  subscription  which  has  been  paid;  ^ 
but  taking  part  as  a  stockholder  in  such  a  meeting  seems  not 
thus  e3q>licable,^  and  paying  calls  or  assessments  is  also  con- 
clusive.^ Knowledge  of  the  facts  justifying  a  subscriber  to 
lefiise  to  complete  his  subscription  is  essential  to  a  binding 
election;  ^  and  it  has  been  held  that  intent  to  waive  the  condi- 
tion is  also  necessary;  ^  but  such  a  decision  is  due  to  the  fail- 
ure to  observe  that  the  situation  involves  an  election  between 
inconsistent  benefits. 


§  727.  Surrender   of  rights   accontpanied   by   delivery   of 
tangible  property. 

It  is  only  for  the  creation  or  discharge  of  intangible  rights 
that  consideration  or  a  seal  is  required  by  the  common  law. 
Tangible  property  may  be  given  away,  thougjh  delivery  is  es- 


113  Cal.  382,  45  Pftc.  695;  Corwith  o. 
Ouhrer,  69  111.  502;  Hager  v.  Cleveland; 
36  M<L  476. 

»  Sharply  V,  Louth,  etc.,  Ry.  Co.,  2 
Ch.  D.  663.  See  also  Butler  v.  Aspin- 
wall,  33  Fed.  217,  affd.  in  133  U.  S. 
595,  33  L.  Ed.  779,  10  8.  Ct.  417; 
DaUemand  v.  Odd  FeUows'  Savings 
Bank,  74  Cal.  598,  16  Pac.  497;  Can- 
field  V,  Gregory,  66  Conn.  9,  33  Atl. 
536. 

<*Wontner  v.  Shairp,  4  C.  B.  404; 
Ne«r  Hampshire  v.  Jc^mson,  30  N.  H. 
390,  64  Am.  Dec.  300;  Orynski  t;. 
Loustaunan  (Tex.),  15  8.  W.  674. 
Of,  Tredwen  v.  Bourne,  6  M.  &  W. 
461. 

'^  Cabot,  etc.,  Bridge  v.  Chapin,  6 
CXish.  50,  53;  International,  etc.,  Assn. 
9.  Walk^,  88  Mich.  62,  49  N.  W.  1086, 
97  MicL  159,  56  N.  W.  344;  Portland 
and  Fairview  R.  Co.  v,  Spillman,  23 
Oreg.  587,  32  Pftc.  688. 

''Galifonua  S.  H.  Co.  v.  CaUender, 
94  Cal.  120,  29  Pac.  859,  28  Am.  St. 
Rep.  99;  Callahan  v.  ChUcott  Ditch 
Co.,  37  Col.  331,  86  Pac.  123;  Myers  v. 
Stogis,   123  N.  Y.  App.  Div.   470, 


108  N.  Y.  8.  528,  affd.  197  N.  Y.  526, 
90  N.  £.  1162. 

**  Strong  V.  Southwestern,  etc.,  Co. 
(Tex.),  38  S.  W.  546;  Denny  Hotel 
Co.  V.  Gihnore,  6  Wash.  152,  32  Pac. 
1004. 

« Wright  V,  Agelasto,  104  Va.  159, 
161,  51  8.  E.  191.  ''The  instruction 
should  have  stated  that  'if  the  jury 
beUeve  from  the  evidence  that  the 
defendant  .  .  .  was  named  as  one  of 
the  incorporators,  participated  in  the 
proceedings  of  its  stockholders,  and 
acted  as  a  director  of  the  company, 
and  at  the  time  of  such  action  and 
participation  in  said  meetings  he  did 
not  know  that  bona  fide,  valid  sub- 
scriptions to  the  amount  of  $15,000 
had  not  been  obtained,  and  did  not 
intend  by  such  acts  to  toawe  the  benefit  of 
the  condition,  such  action  and  par- 
ticipation cannot  be  construed  as  a 
waiver  of  the  condition  on  which  his 
subscription  was  made,  and  they  must 
find  for  the  defendant."'  The  in- 
struction actually  given  was  held 
erroneous  for  omitting  the  italicised 
words. 
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sential  to  complete  the  gift;  and  where  tangible  property  is 
delivered^  intangible  rights  connected  with  it  may  be  at  the 
same  time  be  surrendered.  On  strict  logic  this  is  inconsistent 
with  the  rules  of  consideration  generally  recognized  in  the  dis- 
charge of  contracts,  but  at  this  point  the  law  of  contracts  yields 
to  the  law  of  property.  Thus  it  is  well  settled  that  where  prop* 
erty  is  in  the  possession  of  a  bailee,  an  effectual  gift  may  be 
made  by  the  bailor  to  the  bailee  without  any  retransfer  of 
possession.*^  This  involves  the  conclusion  that  the  bailee's 
contract  or  obligation  to  return  the  property  m^y  be  discharge 
without  a  seal,  and  without  consideration.  If  this  intangible 
right  may  be  thus  surrendered,  it  seems  logically  to  follow  that 
other  intangible  rights  may  similarly  be  surrendered  in  con- 
nection with  the  transfer  of  tangible  property.  Thus  it  may 
be  supposed  that  parties  agree  to  buy  and  sell  goods  for  a  fixed 
price,  but  afterwards  agree  that  no  price  shall  be  paid,  and  that 
the  property  shall  be  transferred  as  a  gift.  Until  delivery  of 
the  goods  this  agreement  is  ineffectual.  It  cannot  impose  a 
binding  obligation  to  give,  since  there  is  neither  consideration 
nor  delivery.  It  cannot,  it  seems,  even  rescind  the  earher 
agreement  since  the  buyer's  assent  to  surrender  his  rights  under 
the  original  contract  must  be  regarded  as  conditional  on  the 
performance  of  the  promise  to  give.  Where,  however,  delivery 
is  actually  made,  the  ownership  is  transferred  and  the  donee 
will  not  be  liable  for  the  price  agreed  upon  in  the  original  bar- 
gain. If  the  logic  of  the  doctrine  of  consid^^tion  were  applied 
to  the  situation,  it  would  have  to  be  said  that  even  after  de- 
livery, the  transferee  remained  liable  for  the  price  under  the 
original  contract,  since  the  transferor  has  received  no  con- 
sideration for  the  surrender  of  that  right.  Though  it  would  be 
possible  for  the  parties  first  to  rescind  the  original  bargain,  and 
then  to  make  an  effectual  gift,  they  have  not  taken  this 
course.  It  cannot  be  assumed  that  the  transferee  would  have 
been  willing  to  rescind  except  as  part  of  the  total  agreement 

"  Re  Aldereon,  64  L.  T.  R.  (N.  S.)  23  N.  Y.  502,  80  Am.  Dec.  316;  MiUer 

645;  Re  Stoneham,  [1919]  1  Ch.  149;  t;.  Nefif,  33  W.  Va.  197,  207,  10  S.  E. 

Eden  v.  Bohling,  69  111.  App.  307;  Ten-  378.    See  also  Kilpin  v,  Ratley,  [1892] 

brook  V.  Brown,  17  Ind.  410;  Wing  v.  1 Q.  B.  582. 
Merchant,  57  Me.  383;  Allen  v.  Cowan, 
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which  provided  for  the  gift  of  the  property.  Taking  the  agree- 
ment as  a  single  and  indivisible  transaction^  as  it  has  been  stated, 
it  is  evident  that  the  seller  agrees  to  give  up  a  right  originally 
secured  to  him  under  the  qontract,  and  the  other  party  to  the 
contract  agrees  to  give  up  nothing.^^  It  cannot  be  success- 
fully maintained  that  the  mere  acceptance  of  the  gift  is  suffi- 
cient consideration  without  admitting  the  indefensible  con- 
sequence that  the  promise  to  give  was  enforceable  prior  to 
delivery,  being  supported  by  a  promise  to  accept.  That  an  in- 
tangible right  may  be  surrendered,  however,  as  part  of  a  trans- 
action involving  the  delivery  of  tangible  property,  seems  not 
only  the  l^al,  but  the  desirable  result.  The  principle  finds 
application  in  a  variety  of  cases  where  a  seller  surrenders  a 
title  or  lien,  or  right  of  action,  to  which  he  previously 
had  been  entitled  under  a  bargain.  In  this  connection  should 
also  be  considered  cases,  whether  all  of  them  defensible  or  not, 
where  a  buyer  on  acquiring  property ,•'  or  a  seller  on  trans- 
ferring property ,*^  surrenders  a  right.**  The  case  must  be 
sharply  distinguished  where  an  attempt  is  made  not  to  dis- 
charge an  obligation,  but  to  create  one,  by  means  of  the  trans- 
fer of  property,  greater  than  that  for  which  the  obligor  would 
be  bound  under  the  terms  of  a  previous  contract.  This  cannot 
be  done  without  satisfying  the  requirements  of  the  law  con- 
cemiDg  consideration.^ 


**See supra,  §190. 

**  See  cases  where  the  contract  is  for 
the  sale  of  goods  (({  700  et  seq.)  or  of 
land  (§  723)  or  for  the  construction  of  a 
building  (§  724). 

•*  See  infra,  iTdO. 

^Cf.  caaea  where  paying  an  in- 
sufBdent  sum  of  money  is  held  not  to 
dischaige  a  debt,  supra,  {  120. 

*  In  W.  E.  Caldwell  Co.  v,  Steckd, 
143  la.  564,  121  N.  W.  376,  a  contract 
had  been  made  for  the  sale  and  puiv 
chase  of  tanks.  The  contract  stated  a 
lump  sum  for  them.  The  seller,  how- 
ever, contended  that  the  price  named 
was  for  each  of  the  tanks.  The  buyer 
with  knowledge  that  such  was  the 
seller's  claim,  took  the  tanks.    It  was 


held  that  he  might  thereafter  assert  the 
true  construction  of  the  contract. 

In  Napier  Iron  Works  v,  Caldwell, 
etc.,  Iron  Works,  60  Ind.  App.  317, 110 
N.  E.  714,  716,  the  court  said:  "We 
are  satisfied  that,  as  the  iron  was  not 
delivered  to  appellee  during  the  first 
half  of  the  year  1910,  the  title  and 
possession  thereof  were  both  in  appel- 
lant, relieved  from  any  of  the  agree- 
ments contained  in  the  contract,  and 
to  again  bring  it  within  the  provisions 
of  the  original  contract,  and  extend  the 
time  for  delivery,  such  agreement  as 
to  e3ctension,  under  the  facts  of  this 
case,  to  be  valid,  would  have  to  be 
supported  by  a  new  consideration." 
See  also  supra,  {  130. 
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§  728*  Dischaige  of  seUer's  lien  in  sales  of  chattels. 

The  law  governing  the  sale  of  goods  gives  an  unpaid  seller 
in  possession  a  lien  for  the  price  in  the  absence  of  an  agreement 
to  the  contrary.  This  lien  may  be  lost  in  various  ways.  Pri- 
marily it  may  be  lost  by  surrendering  possession  volimtarily 
without  an  agreement  for  contintiance  of  the  lien.^  Here 
though  neith^  consideration  nor  a  seal  supports  the  discharge 
of  the  vendor's  right,  the  surrender  of  possession  like  the  deliv- 
ery of  a  gift,  puts  the  transaction  in  the  cat^ory  of  dealings 
with  tangible  property,  rather  than  intangible  choses  in  action. 
The  lien  may  also  be  lost  by  agreement  or  by  conduct.  Gen- 
erally where  the  vendor  is  still  in  possession,  and  his  right  is 
held  to  be  destroyed,  there  is  what  amounts  to  an  agreement 
supported  either  by  consideration,  or  by  a  promissory  estoppel. 
Such  an  estoppel  precludes  an  assertion  of  the  lien  against  a 
third  person  who  has  bougjht  the  goods  from  the  original  buyer, 
being  induced  thereto  by  an  attornment  of  the  seller  to  the  sub- 
buyer,  or  by  any  circumstances  indicating  deception  of  the 
sub-buyer  as  to  the  relations  between  the  seller  and  the  ord- 
inal buyer.^  Permitting  the  buyer  greatly  to  increase  the 
value  of  the  goods,  has  been  held  to  destroy  the  lien.^  It  is 
sometimes  laid  down  broadly  that  one  having  a  lien  waives 
it  by  asserting  mistakenly  a  greater  right  than  the  law  allows 
him.  The  true  doctrine,  however,  is  doubtless  that  stated  by 
the  Supreme  Court  of  Minnesota:  ''An  examination  of  the 
authorities  on  the  subject,  from  the  early  case  of  Boardman 
t;.  SiU,^®  down,  satisfies  us  that  they  all  proceed  upon  principles 
essentially  of  equitable  estoppel,  and  Umit  the  application  of 
the  doctrine  invoked  by  counsel  to  cases  where  the  refusal  to 
deliver  the  property  was  put  on  grounds  inconsistent  with  the 
existence  of  a  lien,  or  on  groimds  entirely  independent  of  it, 
without  mentioning  a  lien.  Thus  it  has  been  repeatedly  held 
that  a  lien  is  not  waived  by  mere  omission  to  assert  it  as  the 
groimd  of  refusal,  or  by  a  general  refusal  to  surrender  the  goods, 

*^  As  to  the  effect  of  surrender  of  the  498.  Timber  had  been  out  into  fire- 
goods  under  an,  agreement  that  the  wood  on  the  seller's  premises  in  pur- 
lien  shall  continue,  see  Tl^UisUm  on  suanoe  of  the  contract  with  the  sdler. 
Sales,  i  615.  There  is  in  such  a  case  an  eiemebt.ol 

*  Williston  on  Sales,  (  558.  promissory  estoppel. 

••  Douglas  V.  Shumway,   13  Gray,  "  1  Gampb.  410,  note. 
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without  specifyii^  the  ground  of  it^  except  in  certain  cases, 
where  the  lien  was  unknown  to  the  person  making  the  demand, 
and  that  fact  was  known  to  the  person  on  whom  the  demand 
was  made.  In  such  cases,  if  the  ground  of  refusal  is  one  that 
can  be  removed,  the  other  party  ought  in  fairness  to  have  an 
opportunity  to  do  so."  ^* 

There  will  rarely  be  a  case  of  surrender  of  a  lien  by  mere 
election  because  even  judgment  in  an  action  for  the  price  does 
not  destroy  the  lien  J^  But  if  the  buyer  becomes  bankrupt,  a 
seller,  with  a  lien  is  a  seciured  creditor,  and  like  any  seciu^ 
creditor  he  has  the  election  of  surrendering  his  security  and 
proving  for  his  full  claim  or  of  realizing  on  his  security  and 
proving  for  the  balance.  Proof  of  the  full  price  as  an  unsecured 
creditor  would  be  a  waiver  of  the  lien,^'  though  doubtless  if 
proof  was  made  under  a  misapprehension  the  court  would 
allow  it  to  be  withdrawn. 

It  seems  probable,  however,  that  even  without  consid- 
eration or  estoppel  a  lien  holder's  right  may  be  surren- 
dered. It  has  indeed  been  said  that  an  agreement  without 
consideration  to  give  up  an  existing  lien  is  ineffectual;  ''*  but 
both  the  English  Sale  of  Goods  Act^^  and  the  American 
Uniform  Sales  Act  ^*  provide  that  an  impaid  seller  loses  his 
lien  by  "waiver  thereof."  The  meaning  of  waiver  is  not 
defined,  but  presumably  is  intended  to  include  any  express 
intention  to  surrender.     It  is  also  stated  in  both  Acts  ^  that 


71  Crummey  v.  Baudenbush,  55  Minn. 
426,  56  N.  W.  1113.  See  also  Loewen- 
berg  9.  Railway  Co.,  56  Ark.  439,  19 
S.  W.  1051;  Fowler  v.  Parsons,  143 
Mass.  401,  9  N.  K  799;  Folsom  v. 
Barrett,  180  Mass.  439,  62  N.  E.  723, 
91  Ain.  St.  Rep.  320.  Compare  Bean 
V.  Bolton,  3  Phila..  87;  Stephenson  v, 
lichteDstdn,  72  N.  J.  L.  113,  59  Atl. 
1033. 

'*Hou]ditGh  V.  Desanges,  2  Stark. 
337;  Scriyener  v.  Great  Northern 
Ry.  Co.,  19  W.  R.  388;  Rhodes  &. 
Mooney,  43  Ohio  St.  421,  4  N.  E.  233. 
See  also  Wade  v.  Mofifett,  21  111.  110, 
74  Am.  Dec  79. 

7*  In  Rhodes  v.  Mooney,  43  Ohio  St. 


421,  4  N.  E.  233,  the  contrary  was 
held  in  a  case  arising  imder  a  com- 
mon-law assignment,  but  under  the 
bankruptcy  rule  as  to  secured  creditors 
the  result  stated  in  the  text  would 
seem  law. 

»<Danforth  v.  Pratt,  42  Me.  50. 
This  case  rdated  to  an  agLster's  lien, 
and  there  were  other  reasons  justifying 
the  decisions  besides  the  gratuitous 
character  of  the  agreement. 

»»  Sec.  43  (1)  c. 

»  Sec.  56  (1)  c. 

^Eng.  Sale  of  Goods  Act,  See. 
42;  Amer.  Uniform  Sales  Act,  Sec. 
55. 
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delivery  of  part  of  the  goods  is  not  a  dischaiige  of  a  lieu 
unless  made  under  such  circumstances  as  to  show  an  intent  to 
waive  the  lien.  The  implication  is  necessary  that  an  intent 
to  waive  the  lien  if  manifested  will  be  effectual,  without  con- 
sideration.^ So  it  seems  that  an  attornment  to  a  subpurchaser 
even  after  he  has  bought  the  goods  and  paid  the  original  buyer 
for  them  is  a  surrender  of  the  lien.^  Yet  in  such  a  case  also 
the  seller  is  surrendering  something  for  nothing.  By  his  at* 
tomment  he  acquired  no  new  right,  retaining  only  his  con- 
tractual claim  against  the  original  buyer  for  the  price,  and 
losmg  the  hold  upon  the  goods  which  he  had  prior  to  the 
attornment. 

The  fact  that  a  lien  may  be  surrendered  without  considerar 
tion  is  not  inconsistent  with  the  revival  of  the  lien,  if  the  buyer 
subsequently  becomes  insolvent.  Without  question  a  sale  on 
credit  excludes  a  lien;  yet  if  the  seller  is  in  possession  when 
the  buyer  becomes  insolvent  or  the  period  of  credit  expires, 
the  lien  will  revive.*^  So  after  a  voluntary  agreement  to  sur- 
render a  lien  and  hold  as  bailee  for  the  buyer,  his  supervening 
insolvency  will  revive  the  lien.'* 


§  729.  Waiver  of  vendor's  lien  on  real  estate. 

In  Ei^land  and  some  of  the  United  States  an  unpaid  vendor 
is  allowed  an  equitable  lien  on  real  estate  though  he  has  parted 
with  title  and  possession.  This  lien  is  held  not  to  arise  or  to  be 
waived  if  the  buyer  at  the  time  of  the  bargain  manifests  an  in- 
tent not  to  rely  upon  the  security  of  the  land.  If  subsequently, 
by  taking  security,  or  otherwise,  a  similar  intent  is  manifested, 
it  is  held  that  the  lien  then  also  is  destroyed.  In  most  of  the 
cases  so  holding  the  vendor  at  the  time  he  manifested  an  intent 
to  for^o  a  hen  received  some  payment,  security,  or  promise, 

n  So  it  is  said  in  McElwee  v,  Metro-  69  Fed.  30?,  316,  37  U.  S.  App.  266| 

politan  Lumber  Co.,  69  Fed.  302,  316,  16  C.  C.  A.  232. 

37  U.  S.  App.  266, 16  C.  C.  A.  232,  that  »  McElwee  v.  Metropolitan  Lumber 

if  delivery  of  the  part  is  "intended  as  a  Co.,  69  Fed.  302,  37  U.  S.  App.  266,  16 

symbolical  delivery  of  the  whole,  and  C.  C.  A.  232,  and  cases  cited, 

as  a  waiver  as  to  any  right  of  re-  *^Grice  v.  Richardson,  3  App.  Cas. 

tention  as  to  remainder,  the  lien  is  319;  Miles  v,  Gorton,  2  Cr.  &  M.  504; 

lost." '  McElwee  v.  Metropolitan  Lumber  Co., 

7*  Hurry  v.  Mangles,  1  Camp.  452;  69  Fed.  302,  37  U.  S.  App.  266,  16 

McElwee  v.  Metropolitan  Lumber  Co.,  C.  C.  A.  232. 
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which  would  serve  as  consideration,  but  at  least  in  one  case  it 
has  been  held  that  a  mere  manifestation  of  intent  by  the  vendor 
to  give  up  a  lien  which  he  already  had  acquired,  terminated 
the  lien.** 


§  7S0.  Waiver  of  the  condition  of  payment  in  a  cash  sale. 

Whether  a  sale  is  complete  with  a  lien  retained  by  the  seller, 
or  whether  the  property  has  not  passed,  and  will  not  pass  imtil 
the  buyer  pays  the  price,  is  a  question  that  has  some  importance 
when  merely  the  rights  of  the  buyer  and  the  seller  are  con- 
cerned; for  if  the  property  has  passed,  the  risk  has  been  trans- 
ferred, the  seller  may  sue  for  the  price,*'  and,  on  the  other  hand, 
the  buyer  may  bring  trover  or  replevin  for  the  goods  if  the 
seller  wrongfully  refuses  to  carry  out  the  bargain.  The  greatest 
importance  of  the  question  arises,  however,  when  the  rights  of 
thbrd  persons  are  concerned.  If  the  property  does  not  pass  till 
payment,  a  purchaser  from  the  buyer  gets  no  title.  Even 
though  the  buyer  has  the  goods  in  his  possession  and  delivers 
them  to  the  subpurchaser,  this  result  is  necessarily  reached 
unless,  as  in  England,  a  statute  otherwise  provides.*^ 

If  the  condition  protecting  the  seller  has  been  surrendered  by 
him,*^  the  buyer's  title  becomes  absolute  and  may  be  trans- 
tened  to  a  subpiurchaser.    The  majority  of  the  Utigated  cases 


« In  Mo8hier  v.  Meek,  80  lU.  79,  81, 
the  court  said:  ''Without  passing  upon 
or  in  anywise  detennining  the  effect 
of  the  declarations  made  by  Daniel 
Meek  in  his  lifetime,  that  he  did  not 
intend  to  collect  the  notes  of  William 
on  his  \es^  liability  for  their  pay- 
ment, th^  clearly  and  unmistakably 
manifest  a  determination  not  to  rely 
upon  or  to  enforce  the  lien.  This  is  as 
manifest  from  these  declarations,  as 
if  he  had  formally  said,  when  the 
oonveyanoe  was  made,  that  he  waived 
the  right  to  insist  upon  a  vendor's  lien, 
or  bad  subsequently  said  the  same 
thing."  See  also  Dart  on  Vendors  &, 
Poichasen  (7th  ed.),  p.  733.  Warvelle 
on  Vendor  &  Purchaser,  §§  698,  699. 

"  Even  thought  the  property  has  not 
passed,  in  some  instances,  the  seller 


may  sue  for  the  price  and  is  not  lim- 
ited to  a  recovery  of  the  difference  be- 
tween the  value  of  the  goods  and  the 
agreed  price.    Infra,  §  1365. 

M  In  England,  by  statute,  the  Fact- 
ors'  Act  of  1889  enables  a  buyer  in 
possession  to  give  a  good  title  to  a 
purchaser  from  him.  See  Williston, 
Sales,  §319.  In  Stames  v.  Roberts, 
128  Ga.  718,  720,  58  S.  E.  348,  the 
court  upheld  the  seller's  right  to  re- 
gain the  goods  from  the  buyer,  but 
said  had  the  action  been  against  a 
subpurchaser  ''a  very  different  case 
would  have  been  presented."  But 
except  where  conditional  sales  are  in- 
valid at  oonmion  law  or  for  lack  of 
record  a  cash  sale  must  also  be  valid 
against  third  persons. 

^  See  «upro,  §  727. 
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in  r^ard  to  cash  sales  involve  the  question  how  far  the  delivery 
of  the  goods  by  the  seller  to  the  buyer  or  their  continued  posses- 
sion by  the  buyer  without  objection  on  the  part  of  the  seller 
excuses  the  condition  requiring  payment  of  the  price  before 
title  is  transferred.  There  can  be  here  no  surrender  of  the 
sell^'s  right  without  his  assent.  The  mere  acquisition  of 
possession  by  the  buyer,  therefore,  irrespective  of  the  seller's 
assent,  will  have  no  such  effect.  Nor  will  temporary  manual 
possession  by  the  buyer,  even  with  the  seller's  assent.  As  a 
shopkeeper  may  allow  a  prospective  purchaser  to  take  goods 
into  his  hands  and  examine  them  before  payment,  though  he 
does  not  assent  to  the  removal  of  them,  it  is  evident  that  a 
delivery  to  the  buyer  may  be  itself  conditional;  that  is,  merely 
for  a  special  temporary  piupose,  such  as  examination,  testing, 
weighing,  or  the  like.  No  assent  in  such  a  case  to  the  transfer 
of  the  property  by  the  seller  can  be  found  when  the  original 
bargain  required  payment  of  the  price  as  a  condition  precedent 
to  such  transfer.^^  The  cases  which  present  difficulty  are 
where  the  seller  has  voluntarily  parted  with  possession  and  for 
a  purpose  other  than  the  temporary  one  of  examination  or  the 
like.  It  is  universally  admitted  in  the  decisions  that  delivery 
is  at  least  evidence  of  assent  to  transfer  title,  but  it  is  also 
generally  said  that  it  is  only  evidence  and  that  the  seller's^ 
intent  to  retain  the  benefit  of  his  condition  may  be  shown.^ 

**  In  Whitney  v.  Eaton,  15  Gray,  225,      account  with  the  price.    In  Hanis  v. 


goods  were  delivered  to  the  buyer  for  Smith,  3  S.  &  R.  20,  delivery  was 
the  purpose  of  computing  tare.  In  cured  by  a  trick.  See  also  Susong  v. 
Osbom  V.  Gantz,  60  N.  Y.  540,  and  McKenna,  126  Ga.  433,  55  S.  £.  236; 
Hart  V,  Boston  &  Maine  R.  R.,  72  Evansville,  etc.,  Ry.  Co.  v.  Erwin,  84 
N.  H.  410,  56  Atl.  020,  to  test  the  ac-  Ind.  457;  Ewing  t^.  Musser,  42  Pa.  Sup. 
curacy  of  weighing.  In  Silsby  v.  177.  In  all  these  cases  it  was  held  that 
Boston  &  Albany  R.  R.  Co.,  176  Mass.  title  did  not  pass.  See  also  Bainridge 
158,  57  N.  E.  376,  to  verify  the  qual-  v.  Caldwell,  4  Dana,  211. 
ity  and  count  of  the  merchandise.  In  "  See  Guarantee  Title  Ac.  Co.  v, 
Wabash  Elevator  Co.  v.  First  Na-  first  Nat.  Bank,  185  Fed.  373,  107 
tional  Bank,  23  Ohio  St.  311,  delivery  C.  C.  A.  429;  Cheatle  v.  MacVeagh,  83 
of  warehouse  receipts  for  grain  was  HI.  App.  336;  Gibson  v.  Chicago  Pack- 
made  in  expectation  of  immediate  pay-  ing  Co.,  108  111.  App.  100;  Dougherty 
ment,  to  which  the  seller  was  entitled  v.  Fowler,  44  Kans.  628,  25  Pac.  40, 
by  the  bargain,  but  the  buyer,  having  10  L.  R.  A.  314;  Seed  v.  Lord,  66  Me. 
a  claim  on  another  account  against  the  580;  Peabody  v.  Maguire,  70  Me.  572, 
seller,  retained  the  receipts  and  told  12  Atl.  630;  Merrill  Furniture  Co.  p. 
the  seller  that  he  would  credit  him  on  Hill,  87  Me.  17,  32  Atl.  712;  Scudder  v. 


§  730    EXCUSES  FOR  NON-PEKFOBMANCE  OF  CONDITIONS     1393 


An  BXialyeaB  of  the  situation  upon  principle  makes  it  evi- 
dent that  the  real  question  is^  Does  the  seller  assent  to  give 
the  buytf  the  incidents  of  ownership? 


Bradbury,  106  Mass.  422;  Upton  o. 
Sturbridge  Cotton  Mills,  111  Mass. 
446;  Hasldns  v.  Warren,  116  Mass. 
514;  Globe  Milling  Co.  9.  Minneapolis 
Elevator  Co.,  44  Minn.  153,  46  N.  W. 
306;  Garter,  Rice  &  Co.  v.  Cream  of 
Wheat  Co.,  73  Minn.  315,  76  N.  W.  65; 
Johnson-Brinkman  v.  Central  Bank, 
116  Mo.  558,  22  S.  W.  813,  38  Am.  St. 
Rep.  615;  Ferguson  v.  Clifford,  37  N.  H. 
86,  103;  Leatherbury  v.  Connor,  54 
N.  J.  L  172,  23  Atl.  684,  33  Am.  St. 
Rep.  672;  Morris  v.  Rexford,  18  N.  Y. 
552;  Hammett  v,  linneman,  48  N.  Y. 
399;  Adams  v.  Rosooe  Lumber  Co., 
150  N.  Y.  176,  53  N.  £.  805;  Hodgpson 
V.  Barrett,  33  Ohio  St.  63,  31  Am. 
Rep.  527;  Mclver  v.  Williamson-Halsell 
Fraaier  Co.,  19  Okl.  454,  02  Pac.  170; 
Johnson  v,  lankovetz,  57  Greg.  24, 
110  PSac.  398;  Freeh  v.  Lewis,  32  Pa. 
St.  279,  67  Atl.  46;  Victor  Safe  Co.  v. 
Texas  Trust  Co.  (Tex.),  104  S.  W.  1040; 
Paulson  V.  Lyon,  26  Utah,  438,  73  Pac. 
510.  In  Merrill  Furniture  Co.  v.  Hill, 
87  Me.  17,  32  AtL  712,  the  seUer 
broog^t  replevin  for  two  settees,  manu- 
factured for  one  Cobum,  and  delivered 
to  him  something  more  than  a  year 
before.  The  defendant  had  bought  the 
settees  from  Cobum  some  months  after 
they  had  been  delivered  to  the  latter. 
A  witness  for  the  plaintiff  testified 
that  the  settees  were  made  and  de- 
livered and  "considered  cash  pay- 
ment." A  week  or  ten  days  afterward 
the  bill  was  sent.  About  three  weeks 
afterward  the  money  had  not  come  in 
and  a  boy  was  sent  over  once  or  twice 
to  collect  the  bill.  A  month  after  the 
delivery  the  witness  saw  the  buyer  who 
said  he  could  not  pay  the  bill  that  day 
snd  to  come  in  again  in  about  a  week. 
The  witness  replied,  "all  right,"  and 
went  in  about  a  week  but  could  not  get 
pay  then.    The  witness  tban  mi  he 


thought  the  best  way  was  to  give  a  lease 
and  the  buyer  to  pay  $10  down  and  $10 
every  month  thereafter;  to  which  Co- 
bum  assented,  and  $20  was  paid  on  ao- 
coimt  dining  the  next  few  months. 
Subsequently  the  defendant  piurchased 
the  settees.  The  court  in  banc  held 
that  if  the  property  passed  by  deliyery, 
the  xmrecorded  conditional  sale  substi- 
tuted for  the  original  bargain  was  in- 
effectual to  give  the  plaintiffs  a  claim 
against  the  defendant;  but  that  if  the 
property  did  not  pass  originally  the 
parties  merely  substituted  one  con- 
ditional contract  for  another,  as  they 
might  with  propriety  have  done.  The 
court,  therefore,  sustained  the  excep- 
tions and  directed  that  the  case  should 
be  submitted  to  the  jury.  It  seems 
perfectly  clear,  however,  that  the  prop- 
erty had  passed  to  the  defendant.  The 
sale  was  made  on  credit  at  the  outset, 
and  further  credit  allowed.  From  the 
moment  of  delivery  the  buyer  used 
the  settees  as  his  own,  and  was  per- 
mitted to  do  so.  This  permission  was 
inconsistent  with  a  conditional  de- 
livery. It  was  not  inconsistent  with 
a  conditional  sale,  but  such  a  bargain 
should  never  be  implied.  Moreover, 
if  such  was  the  nature  of  the  transac- 
tion, the  lack  of  record  made  it  invalid 
against  the  defendant.  Similarly  in 
Brownville  Slate  Co.  v.  Hill,  175  Mass. 
532,  56  N.  E.  706,  the  question  was 
held  properly  left  to  the  jury  whether 
delivery  of  goods  was  conditional, 
and  whether  the  condition  had  been 
waived,  and  the  title  passed  to  the 
buyer;  though  if  the  goods  had 
been  used  immediately  upon  their 
deUvery  it  would  not  have  been  in- 
consistent with  any  condition  imposed 
by  the  seller.  The  seller,  though 
originally  demanding  an  order  on  the 
defendant   before  h^  would   deliver. 
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§  731.  Giving  the  buyer  a  rig^t  to  use  the  goods  as  his  own, 
indicates  transfer  of  title. 

In  order  to  answer  the  question  whether  the  seller  assents  to 
transfer  the  title^  the  original  bargain  and  what  is  subsequently 
done  must  both  be  considered.  If  the  original  bargain  was  for  a 
cash  sale,  as  distinguished  from  what  is  ordinarily  called  a 
conditional  sale,  that  must  mean  that  the  buyer  was  to  have 
neither  the  title  nor  the  use  and  enjoyment  of  the  goods  imtil 
the  price  was  paid.  If  the  buyer  was  to  have  the  use  and  en- 
joyment of  the  property,  though  not  the  title,  before  payment 
of  the  price,  the  transaction  is  a  conditional  sale,  not  a  cash 
sale.  Accordingly,  if  after  bargaining  for  a  cash  sale  the  sella: 
subsequently,  voluntarily,  delivers  to  the  buyer  the  goods 
with  liie  intent  that  the  buyer  may  immediately  use  them  as 
his  own,  and  without  insisting  upon  contemporaneous  pay- 
ment, this  action  is  absolutely  inconsistent  with  the  original 
bargain.  Such  a  deUvery  is  not  only  evidence  of  a  siurender  of 
the  condition  of  cash  payment,  it  should  be  conclusive  evidence. 
Even  though  the  case  warrants  the  conclusion  that  the  buyer 
and  seller  agreed  or  understood  that  the  seller  should  not  part 
with  his  title  imtil  the  price  was  paid,  it  is  still  true  that  the 
deUvery  and  permission  to  the  buyer  to  use  the  goods  as  his 
own  are  inconsistent  with  the  theory  of  a  cash  sale.  Instead,  a 
conditional  sale  has  been  substituted  and  the  transaction 
should  be  dealt  with  according  to  the  rules  governing  condi- 
tional sales.^    The  importance  of  the  point  is  chiefly  due  to 


Beems  subsequently  to  have  been  sat- 
isfied with  a  promise  to  give  the  order 
in  the  immediate  future.  In  Hammett 
V.  Linneman,  48  N.  Y.  399,  the  plain- 
tiff sold  ooal  to  the  defendant,  and 
allowed  the  defendant  to  take  the  ooal 
from  the  boat  to  his  yard  and  mix  it 
with  other  ooal;  but  the  court  foimd 
that  the  sale  was  for  cash,  and  the 
seller  demanded  pa3rment  in  a  short 
time,  and  the  court,  therefore,  held, 
Earle,  J.,  dissenting,  that  the  evidence 
supported  a  verdict  for  the  plaintiff. 
In  Adams  v.  Roscoe  Lumber  Co.,  159 
N.  Y.  176,  63  N.  E.  805,  lumber  was 
delivered  under  a  contract  to  one  Mack- 


intosh, who  agreed  to  buy  the  lumber 
and  pay  for  it  by  note  at  sixty  days. 
The  lumber  was  delivered,  and  as  soon 
as  delivered  the  bill  was  sent  with  a 
written  statement  that  the  terms  of 
payment  was  a  note  payable  in  sixty 
days,  together  with  a  letter  requestiiig 
that  the  note  be  sent  in  accordance 
with  these  terms,  but  the  note  was 
never  delivered  and  the  plaintififs 
agent,  on  calling  for  it,  failed  to  get  it. 
It  was  held  that  a  verdict  for  the  plain- 
tiff based  on  the  theory  that  title  had 
never  passed  should  be  sustained. 

''This  passage  is  quoted  and   the 
argument  admitted  to  be  logical;  but 
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the  fact  that  record  or  filing  is  often  required  in  the  case  of  con- 
ditional sales,  while  it  is  not  in  the  case  of  cash  sales.^  More- 
over, since  a  conditional  sale  where  the  buyer  is  given  power 
to  resell  the  goods  is  often  held  invalid,^  it  follows  that  where 
a  buyer  delivers  goods  under  such  circumstances  that  it  is  not 
a  violation  of  duty  to  the  seller  for  the  buyer  immediately  to 
resell  the  goods  the  seller's  title  can  rarely  be  upheld,  either 
on  the  theory  of  a  cash  sale  or  a  conditional  sale,  at  least  as 
agamst  subpurchasers  or  creditors  of  the  buyer.^ 

that  he  does  not  intend  the  legal  effect 
of  his  voluntary  act.  ...  If  unao- 
oompanied  by  any  word  or  act  or  cir- 
cumstance to  radicate  that  [delivery] 
is  qualified  or  made  subject  to  a  condi- 
tion, the  vendee  has  a  right  to  under- 
stand it  to  be  absolute.  To  hold  hun 
accountable,  as  the  custodian  of  prop- 
erty belonging  to  another,  requires  his 
assent  to  the  obligation,  either  e3cpress 
or  by  implication.  .  .  . 

"The  purchaser  may  be  presumed  to 
assent  to  a  waiver;  but  he  cannot  be 
presumed,  by  accepting  a  deUvery  ap- 
parently unrestricted,  to  assent  to  a 
condition  which  lies  in  the  undis- 
closed intent  of  the  other  party."  So 
ia  Blackshear  v.  Burke,  74  Ala.  239, 
242:  ''The  title  vested  in  the  pur- 
chaser, and  from  the  moment  of  de- 
livery of  possession  the  relation  of 
buyer  and  seller  was  changed  iato 
that  of  debtor  and  creditor.  This  is 
true,  even  where  there  is  a  sale  of 
goods  for  cash.  If  the  seller,  without 
demanding  the  purchase  money,  not 
being  induced  by  the  fraud  of  the 
buyer,  delivers  the  goods  to  him  im- 
conditionally,  the  title  vests  in  the 
buyer,  and  he  becomes  the  absolute 
owner."  In  Freeh  v,  Lewis,  218  Pa. 
St.  141,  67  Atl.  46,  11  L.  R.  A.  (N.  S.) 
948,  120  Am.  St.  Rep.  864,  the  plain- 
tiff furnished  the  defendant  with  car- 
riages which  were  to  be  paid  for  on 
delivery.  The  carriages  were  used, 
however,  and  two  and  one-half  months 
elapsed,  during  which  time  frequent 


in  view  of  earlier  Kansas  cases  not 
foDowed  in  People's  State  Bank  v. 
Brown,  80  Kan.  520,  103  P^.  102,  23 
L  R.  A.  (N.  S.)  824.  An  instance  of 
such  a  transaction  is  reported  in 
Sprague  Canning  Co.  v.  Fuller,  168 
Fed.  588^  86  C.  C.  A.  46. 

"The  referee  in  bankruptcy  in  Re 
King  Motor  Car  Co.,  31  A.  B.  R.  172, 
180,  rdying  on  Mishawaka  Woolen 
Mfg.  Co.  9.  Westveer,  191  Fed.  466, 
112  C.  C.  A.  109,  said:  "My  condu- 
flioDs  are  that  under  the  decision  in 
the  Mishawaka  Case,  it  was,  and  is, 
the  intent  and  purpose  of  the  Circuit 
Court  of  Appeals  of  this  drouit  to  hold 
any  contract,  whatever  may  be  its 
particular  wording,  form  or  terms,  pro- 
viding for  the  sale  of  goods  which  are, 
or  are  to  be,  delivered  to  the  buyer  for 
the  purposes  of  resale,  and  without  any 
limitation  as  to  the  buyer's  right  to 
sell  the  same,  unless  such  sale  is  made 
by  the  buyer  for  the  sdler,  a  contract 
of  sale  with  a  reservation  retaining  a 
lien  as  security;  that  such  contracts 
are  invalid  as  against  creditors  unless 
th^  are  recorded  and  all  of  the  pro- 
viskms  of  the  recording  laws  of  the 
State  of  Michigan  complied  with. 

«  WUhston,  Sales,  {  329. 

**  The  doctrine  contended  for  in  the 
text  is  wdl  expressed  by  Judge  Wells 
in  Upton  v,  Sturbridge  Cotton  Mills, 
111  Mass.  446,  453:  ''A  waiver  is  the 
result  of  a  voluntary  unequivocal  act 
of  delivery.  To  say  that  a  party  does 
not  thereby  intend  a  waiver  is  to  say 


1396 


WILUSTON  ON  CONTRACTS 


§732 


§  732.  EflFect  of  giving  a  wortliless  check. 

Sometimes  after  a  bargain  for  a  cash  sale  the  buyer  gives  in 
pajrment  of  the  price  a  worthless  check,  and  it  has  been  held 
that  such  a  false  check  is  no  payment;  and  that  not  only  does 
no  title  pass  to  the  fraudulent  buyer,  but  that  the  seller  may 
assert  his  title  against  an  innocent  purchaser  from  the  buyer.^^ 
It  is  submitted  that  such  decisions  are  unsound.  The  reasoning 
updn  which  they  rest  is  that  a  worthless  check  is  no  payment  of 


demands  for  pajrment  were  made;  then 
the  plaintifF  began  an  action  for  re- 
plevin for  the  carriages.  The  lower 
court  permitted  the  case  to  go  to  the 
jury,  who  foimd  in  favor  of  the  plain- 
tiff. This  decision  was  affirmed  by  a 
divided  bendi  in  the  Superior  Court, 
but  was  reversed  by  the  Supreme 
Court,  which  held  that  there  was  no 
evidence  which  could  justify  a  verdict 
for  the  plaintiff.  The  court  said :  "  Our 
cases  proceed  on  the  theory  that  until 
payment  has  been  made,  or  waived, 
the  contract  remains  executory,  and 
that  delivery  in  such  case  is  not  a  com- 
pletion of  the  contract,  except  as  an 
intention  to  so  regard  it  is  expressly 
declared  or  can  fairly  be  inferred  from 
the  drcumstanoes  attending.  Pos- 
session, however,  having  passed,  and 
the  buyer,  by  the  act  of  the  seller, 
having  been  invested  with  the  indicia 
of  ownership,  the  policy  of  omr  law 
requires  that  this  situation-Hlie  pos- 
session in  one  and  the  ri^t  of  property 
in  another — shall  continue  no  longer 
than  is  necessary  to  enable  the  seller 
to  recover  the  goods  with  which  he  has 
parted.  The  law  gives  the  seller  the 
right  in  such  case  to  reclaim  his  goods, 
but  he  must  do  so  promptly,  otherwise 
he  will  be  held  to  have  waived  his  right, 
and  he  can  only  thereafter  look  to  the 
buyer  for  the  price.  .  .  .  Except  when 
delayed  by  trick  or  artifice,  the  asser- 
tion of  the  ri^t  to  reclaim  the  property 
must  follow  immediately  upon  the 
buyer's  default."  This  decision  was 
followed  in  E.  I.  Dupont  Co.  v.  John 


Shields  Const.  Co.,  162  Fed.  198. 
See  also  Northwestern  State  Bank  v, 
SUbeman,  154  Fed.  809,  83  C.  C.  A. 
525;  In  re  O'CallagM^,  225  Fed.  133; 
Kloak  V.  Joseph,  160  Ky.  508, 150  S.  W. 
651;  Peabody  9.  Maguire,  79  Me.  572, 
12  Atl.  630;  Hirseh  Lumber  Co.  v. 
Hubbell,  128  N.  Y.  S.  85,  143  N.  Y. 
App.  Div.  317. 

*^  National  Bank  of  Commerce  v, 
Chicago,  etc.,  Ry.  Co.,  44  Minn.  224, 
46  N.  W.  342,  9  L.  R.  A.  263,  20  Am. 
St.  Rep.  566;  Johnson-Brinkman  Com- 
mission Co.  V,  Central  Bank,  116  Mo. 
558^  22  S.  W.  813, 38  Am.  St.  Ret>.  615; 
Johnson  &.  lankovets,  57  Or.  24,  110 
Pac.  398.  In  these  cases  it  was  held 
that  the  seller  might  maintain  an  ac- 
tion for  conversion  against  a  bona  fide 
purchaser  of  the  goods  from  the  orig- 
inal fraudulent  buyer.  In  Hod9K>n  v, 
Barrett,  33  Ohio  St.  63,  the  seller,  under 
similar  circumstances,  was  allowed  to 
reclaim  the  goods  from  a  voluntary 
assignee  in  insolvency,  and  it  is  not 
improbable  that  the  court  would  have 
reached  the  same  result  as  against  an 
innocent  purchaser  from  the  buyer. 
In  People's  State  Bank  v.  Brown,  80 
Kan.  520,  103  Pac.  102,  23  L.  R.  A. 
(N .  S.)  824,  the  sdler  recovered  against 
attacking  creditors  of  the  buyer.  In 
Sims  V.  Bolton,  138  Ga.  73, 74  S.  E.  770; 
Mathews  v.  Cowan,  59  HI.  341,  the 
seller  was  allowed  to  recover  from  the 
original  buyer.  See  also  Dosbau^ 
Nat.  Bank  v.  Jelf,  86  Kans.  41,  119 
Pac.  538. 
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the  price^  and  the  condition  has  not  happened  upon  which  the 
property  was  to  pass.  But  the  real  question  is,  Did  the  seller 
assent  to  transfer  the  ownership  in  the  goods?  and  it  can  hardly 
be  doubted  that  he  did.*^  If  a  seller  should  say  ''you  must  not 
deal  with  these  goods,  though  I  have  put  them  m  your  hands, 
until  I  collect  the  check/'  that  would  show  an  intent  not  to 
transfer  the  property  to  the  buyer.  But  where  the  goods  are 
put  into  the  buyer's  hands  without  more,  it  can  hardly  be 
doubted  that  the  seller  means  to  allow  him  to  deal  with  them 
as  his  own;  to  resell  them  immediately  if  he  feels  inclined.  It  is 
true  that  this  assent  to  the  transfer  of  the  property  to  the  buyer 
has  been  procured  by  fraud;  therefore,  the  seller  nuiy  reclaim 
the  goods  or  their  proceeds  from  the  fraudulent  buyer.*'  But, 
as  in  other  cases  where  the  seller  is  induced  to  part  with  his 
property  by  fraud,  the  voidable  title  of  the  fraudulent  buyer 
becomes  an  indefeasible  title  upon  a  bona  fide  purchase  from 
the  fraudulent  buyer. 


§  733.  Stumnary  of  principles  governing  transfer  of  property 
without  performance  of  conditions  in  cash  sales. 

The  matter  may  be  thus  summarized:  If  the  goods  are  de- 
livered without  any  permission,  express  or  implied,  to  the 
buyer  to  deal  with  them  as  his  own  until  the  price  is  paid,  the 
condition  that  payment  shall  be  simultaneous  with  the  transfer 
of  title  nuiy  still  be  asserted;  but  if  the  seller  on  deUvering  the 
goods  does  so  without  restriction,  so  that  the  buyer  is  violating 
no  duty  if  he  uses  the  goods  as  his  own,  it  is  a  conclusion  of 
law  that  the  transaction  is  not  properly  a  cash  sale.  At  most, 
it  is  what  has  been  commonly  called  a  conditional  sale;  and  the 
natural  inference  is  that  the  transaction  is  not  even  a  condi- 


*>  White  V.  Garden,  10  C.  B.  919; 
Whitehom  v.  Daviaon,  [1911]  1  K  B. 
463  (C.  A.).  In  these  cases  to  be  sure, 
time  faflk  were  given,  but  the  evidence 
wananted  the  conclusion  that  when 
they  woe  given  there  was  no  expec- 
tation or  inteht  of  paying  them.  The 
Court  of  Appeals  reversed  the  deci- 
BNI18  bdow  (which  sustained  the  sell- 
er's light  against  a  bona  fide  pledgor) 


holding  it  immaterial  even  if  the  orig- 
inal acquisition  of  goods  had  been 
by  larceny,  since  the  seUer  ultimately 
agreed  to  take  bills. 

**0r  from  any  one  who  has  no 
greater  equities.  First  Nat.  Bank  v. 
Griffin,  31  Okla.  382,  120  Pac.  595; 
Boyd  V.  Bank  of  Mercer  County,  174 
Mo.  App.  431, 160  S.  W.  587. 
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tional  sale.  A  delivery  to  the  buyer  with  authority  to  use  the 
goods  immediately  should  be  a  conclusive  evidence  of  transfer 
of  the  property  in  the  absence  of  pretty  clear  evidence  showing 
an  intention  to  reserve  the  title.  Even  though  a  delivery  to 
the  buyer  is  not  inconsistent  with  a  cash  sale,  because  the 
delivery  was  for  some  purpose  other  than  to  transfer  the  prop- 
erty, the  seller  may  lose  his  right  to  insist  on  the  condition 
by  a  failure  to  reclaim  the  goods  for  an  imusual  time.  Such 
failure  shows  an  assent  to  the  permanent  retention  by  the 
buyer  of  goods  which  were  deUvered  to  him  for  a  temporary 
purpose  only.*^  Evidence  of  usage  is  admissible  to  explain  the 
nature  of  a  delivery  and,  therefore,  whether  it  was  absolute  or 
conditional.*^  Finally,  if  the  goods  were  obtained  by  fraud, 
even  though  all  conditions  in  the  sale  were  excused,  the  de- 
frauded seller  may,  nevertheless,  reclaim  title  if  he  acts  within 
a  reasonable  time  after  discovery  of  the  fraud. 


*^  Carter,  Rice  &  Go.  v.  Cream  of 
Wheat  Co.,  73  Minn.  315,  318,  76 
N.  W.  65  ("Where  payment  of  the 
purchase  price,  or  gLving  security  for 
its  payment,  and  the  delivery  of  goods, 
are  expressly  or  impliedly  agreed  to  be 
simultaneous,  and,  upon  getting  pos- 
session, the  payment  or  giving  security 
is  omitted,  evaded,  or  refused  by  the 
purchaser,  the  sdler  may  immediately 
reclaim  the  goods ")»  Leatherbury  v. 
Connor,  54  N.  J.  L.  172,  174,  23  Atl. 
684,  33  Am.  St.  Rep.  672  ("The  agree- 
ment did  not  contemplate  an  ab- 
solute sale  without  condition;  it  con- 
sidered that  the  vendee  would  act 
honestly  and  presently  furnish  the 
mortgage,  which  was  the  condition 
of  the  sale.  The  deUvery  did  not  make 
the  sale  absolute  [2  Kent  Comm.  497, 
Smith  v.  Dennie,  6  Pick.  262,  17  Am. 
Dec.  368;  Smith  v,  Lynes,  5  N.  Y.  41; 
Farlow  v.  Ellis,  15  Gray,  229;  Parker 
V,  Baxter,  86  N.  Y.  586],  but  as  the 
indicia  of  title  raised  a  presumption 
that  it  was  absolute  [Schouler,  Per. 
Prop.,  {304;  Smith  t^.  L3me8,  supra; 


Parker  v,  Baxter,  9upra;  Farlow  v. 
Ellis,  supra;  Whitney  v,  Eaton,  15 
Gray,  225;  Scudder  v.  Bradbury,  106 
Mass.  422],  when  the  mortgage  was 
not  forthcoming,  it  became  the  duty 
of  the  vendors  to  pursue  their  ri^t 
to  recover  possession  of  the  chattds 
with  all  the  reasonable  diligence  that 
the  circumstances  surrounding  them 
would  permit.  .  .  .  Failure  to  thus 
pursue  their  right,  while  others  bought 
their  chattels  as  the  property  of  the 
corporation  which  they  had  clothed 
with  apparent  title,  constituted  a 
waiv^  of  the  concurrent  condition 
that  they  should  have  the  mortgage 
and  of  any  right  they  had  to  retake 
the  property  in  the  hands  of  an  inno- 
cent third  person").  See  also  Gold- 
smith V,  Bryant,  26  Wis.  34;  Ewing  v. 
Sylvester  (Tex.  Civ.  App.),  94  S.  W. 
405;  Victor  Safe  Co.  v,  Texas  Stat« 
Trust  Co.  (Tex.  Civ.  App.),  99  S.  W. 
1049. 

**  Scudder  v.  Bradbury,  106  Mass. 
422. 
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§  734.  Waiver  in  conditional  sales — ^nature  of  such  sales. 

Conditioiud  saleS;  so  called,  present  the  only  class  of  cases 
where  it  is  at  all  usual  for  the  buyer  to  agree  to  pay  the  price 
before  he  acquires  title  to  the  property.  In  such  sales  the  prac- 
tice is  for  the  buyer  to  be  given  possession  of  the  thing  pur- 
chased, the  seller  retaining  title,  however,  until  the  price  is 
paid.  Sometiines  none  of  the  price  is  paid  at  the  time  the  goods 
are  delivered;  more  frequently  an  instahnent  of  the  price  is 
pajrable  then  and  the  balance  of  the  price  is  payable  either  in 
instahnents  or  as  a  whole  at  a  later  time.  Such  a  transaction 
is  in  its  essence  analogous  to  a  transfer  of  title  to  the  buyer, 
and  a  mortgage  back  by  the  buyer  to  the  seller  in  order  to  se- 
cure the  price.  If  the  bargain  related  to  real  estate,  it  would 
probably  take  that  form.  When  it  relates  to  chattels,  largely, 
perhaps  because  the  value  of  the  subject-matter  of  the  bargain 
is  not  great  enough  to  make  desirable  formalities  usual  with 
real  estate,  the  parties,  as  a  short  cut  to  reach  the  same  result, 
g^erally  provide  that  the  seller  shall  retain  title.  He  retains  it, 
however,  merely  as  security.  The  beneficial  interest  in  the 
property,  so  far  as  is  not  inconsistent  with  the  security  of  the 
seller,  is  vested  in  the  buyer  .•• 


§  736.  A  conditional  seller  may  recover  the  price  though  tifle 
has  not  passed. 

In  conditional  sales  the  buyer,  relying  on  his  possession  of 
the  goods  as  sufficient  to  secure  him  for  such  portion  of  the 
price  as  he  may  pay  before  the  property  passes  to  him,  is  con- 
tent to  pay  part  of  the  price  in  advance.  He  does  not,  however, 
in  any  common  case  pay  any  part  of  the  price  until  deUvery. 
For  this  reason  the  wording  of  the  English  Sales  of  Goods  Act 
is  unfortunate.  The  act  apparently  fails  to  provide  for  the  case 
which  it  is  intended  to  cover.^    In  the  United  States  there 


«  See  WilHston,  Sales,  ff  330-337. 

*  Section  49  (2)  allows  a  recovery  of 
the  price  where  it  "is  payable  on  a 
day  certain,  irrespective  of  delivery 
.  .  .  although  the  property  in  the 
goods  has  not  passed."  The  insertion 
of  the  words  "irrespective  of  delivery" 
gives  the  subsection  an  inadequate  ef- 


fect, and  these  words  seem  somewhat 
inconsistent  with  the  end  of  the  sen- 
tence quoted.  In  conditional  sales 
the  seller  who  has  delivered  possession 
should  certainly  be  allowed  to  recover 
the  full  price,  because  by  the  terms  of 
the  bargain  the  price  is  to  be  paid  ir- 
respective of  the  transfer  of  title;  but 
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seems  to  be  no  reason  to  doubt  that  the  seller,  if  he  has  de- 
livered the  goods  to  the  buyer,  may  recover  the  full  price."  In 
most  jurisdictions  the  seller  is  allowed  to  recover  the  price, 
even  though  the  subject-matter  of  the  sale  has  been  acciden- 
tally destroyed.^  Such  decisions  necessarily  involve  the  seller's 
right  to  recover  the  price  irrespective  of  transfer  of  the  property. 
The  contrary  decisions  contain,  however,  no  implication  that 
if  the  goods  had  not  been  destroyed  the  seller  could  not  re- 
cover Uie  instalments  of  the  price  payable  before  the  time  for 
transferring  the  property.  Of  course  it  is  entirely  possible  to 
make  the  price  payable  irrespective  of  delivery  as  well  as  of 
transfer  of  the  property,^  but  such  a  contract  must  be  imusual  ^ 
It  is  generally  provided  in  contracts  of  conditional  sale  that 
on  default  of  the  buyer  the  seller  may  reclaim  possession  of  the 
goodS;  and  even  in  the  absence  of  such  a  provision  it  has  been 
held  to  be  implied.' 


§  736.  Conditional  seller's  election  of  remedies. 

If  the  seller  exercises  his  right  to  reclaim  the  goods,  it  is 
generally  held  an  election  to  rescind  the  contract,  and  there- 
after an  action  for  the  price  or  any  unsatisfied  balance  of  it, 
is  not  allowed.* 


the  price  is  not  to  be  paid  irrespective 
of  delivery,  and  under  the  English 
statute  it  is  hard  to  see  how  the  seller 
could  recover  more  than  the  difference 
between  the  contract  price  and  the 
market  price  for  the  goods. 

••  Bierce  v,  Hutchins,  205  U.  S.  340, 
348,  51  L.  Ed.  828,  834;  McRae  vj 
Merrifield,  48  Ark.  160,  2  S.  W.  780; 
Morris  v,  Cohn,  55  Ark.  401,  18  S.  W. 
384,  385;  Vinegar  Bend  Lumber  Co.  v. 
Soule  Steam  Feed  Works,  182  Ala. 
146,  62  So.  279;  Bond  t^.  Bourk,  54 
Colo.  17,  129  F^.  223;  Smith  v.  Al- 
drich,  180  Mass.  367,  62  N.  E.  381; 
Whitney  v,  Abbott,  191  Mass.  59,  77 
N.  E.  524;  Haynes  t;.  Temple,  198 
Mass.  372,  84  N.  E.  467;  R.  C.  Bartley 
Co.  V.  Lee,  87  N.  J.  L.  19,  93  Atl.  78; 
McDaniel  t^.  Chiaramonte,  61  Oreg.  403, 
122  Pac.  33;  Sioux  Falls  Adjustment 


Co.  V.  Aikens,  32  S.  Dak.  154, 142  N.  W. 
651.  Even  though  the  goods  are  not 
delivered — only  tendered.  Port  Huron 
Machinery  Co.  v,  Hurto,  154  la.  435, 
135  N.  W.  31.  As  Massachusetts  does 
not  pennit  the  seller,  generally,  to  re- 
cover the  full  price  until  title  has 
passed,  the  decisions  of  that  State  have 
peculiar  force.  See  also  Tufts  v.  Pon- 
ess,  32  Ont.  51. 

••SeetVro,S965. 

*  See  Gray  v.  Booth,  64  N.  Y.  App. 
Div.  231, 71 N.  Y.  S.  1015. 

'See  Morris  v.  Cohn,  55  Ark.  401, 
18  S.  W.  384. 

»Ryan  v.  Wayson,  108  Mich.  619, 
66  N.  W.  370. 

<  Lamond  v.  Davall,  9  Q.  B.  1030; 
Manson  v.  Dayton,  153  Fed.  258,  82 
C.  C.  A.  588;  Dowdell  v.  Empire  Purni- 
ture  Co.,  84  Ala.  316,  318,  4  So.  31; 
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It  is  obviously  possible,  however,  for  the  seller  to  resume 
possession  of  the  goods  without  thereby  rescinding  the  con- 
tract. He  may,  it  would  seem,  resume  possession  without  for- 
feiting or  claiming  to  forfeit  the  buyer's  right  to  pay  any  un- 
satisfied portion  of  the  price  and  thereby  perfect  his  ownership, 
but  merely  to  increase  his  own  security.^  But  the  mere  re- 
clauning  of  possession  seems  generally  regarded  as  an  election 
to  rescind  the  sale;  and  it  seems  rightly,  for  it  is  generally  a 
correct  inference  from  the  reclaiming  of  possession  by  the  seller 
that  the  buyer's  interest  in  the  property  is  to  be  terminated. 
But  that  this  involves  a  termination  of  tiie  buyer's  contractual 
obligation  does  not  follow.  The  consideration  for  the  promise 
to  pay  was  the  conditional  right  given  the  buyer,  and  ''when 
a  man  acts  in  consideration  of  a  conditional  promise,  if  he  gets 
the  promise  he  gets  all  that  he  is  entitled  to  by  his  act,  and  if, 
as  events  turn  out,  the  condition  is  not  satisfied,  and  the  prom- 
ise calls  for  no  performance,  there  is  no  failure  of  considera- 

Adtman  v.  Hetcher,  110  Ala.  452,  18 
So.  215;  Naah^iDe  Lumber  Co.  v,  Rob- 
inson, 91  Ark.  319,  121  S.  W.  350; 
Rodgm  9.  Rachman,  109  Cal.  552,  42 
FiEu^  448;  Greea  v.  Sinker,  135  Ind. 
434,  35  N.  £.  262;  Reeves  v.  Miller 
(Ind.  App.),  91  N.  E.  812;  Perkina  v. 
Giobben,  116  Mich.  172,  74  N.  W. 
469,  72  Am.  St.  Rep.  512;  McBryan  v. 
Univensal  Elevator  Co.,  130  Mich.  Ill, 
80  N.  W.  683;  Minneapolis  Works  v. 
BaOj,  27  Minn.  495,  8  N.  W.  597; 
Aultman  r.  Olsen,  43  Minn.  409,  45 
N.  W.  852  (compare  Third  Bank  v. 
Annstrong,  1^  Minn.  530);  Fredrick- 
son  V.  Schmittroth,  77  Neb.  724,  112 
N.  W.  564;  Madison  live  Stock  Co.  t?. 
Oder,  39  Mont.  269,  102  Pac.  325; 
Earie  v,  Robinson,  91  Hun,  363;  affd., 
^thoat  opinion,  157  N.  Y.  683,  51 
N.  E.  1090;  Ratchford  v,  Cayuga  &c, 
Co.,  217  N.  Y.  565,  112  N.  E.  447, 
L.  R.  A.  1916  K  615;  White  v.  Gray's 
Sons,  96  N.  Y.  App.  Div.  154,  89 
N.  Y.  S.  154;  Edmead  v,  Anderson,  118 
N.  Y.  App.  Div.  16,  103  N.  Y.  S.  369; 
Obi  9.  Standard  Steel  Section,  Inc., 
179  N.  Y.  App.  Div.  637, 167  N.  Y.  S. 


184;  Campbell  P^ress  Co.  v.  Hickok,  140 
Pa.  St.  290,  21  Atl.  362;  Seanor  v. 
McLaughlin,  165  Pa.  St.  150,  30  Atl. 
717;  KeUey  Springfield  Roller  Co.  v, 
Schlimme,  220  Pa.  St.  413,  69  Atl.  867; 
Stewart  &  Holmes  Drug  Co.  v.  Ross, 
74  Wash.  401,  133  Rus.  577;  Tufts 
V.  Brace,  103  Wis.  341,  79  N.  W. 
414;  Sawyer  v.  Pringle,  18  Qnt.  App. 
218. 

*Hollenbeig  Music  Co.  v,  Barron, 
100  Ark.  403, 140  S.  W.  582, 36  L.  R.  A. 
(N.  S.)  594;  HoUenberg  Music  Co.  v. 
Bankston,  107  Ark.  337,  154  S.  W. 
1139;  Muncy  v.  Brain,  158  Cal.  300, 
110  Pac.  945;  Pease  t;.  TeUer  Corporar 
tion,  22  Ida.  807,  128  Pac.  981;  West- 
in^ouse  Elec.  Co.  v.  Auburn,  etc., 
R.  Co.,  106  Me.  349,  76  Atl.  897  (stat- 
utory); Tufts  V,  D'Arcambal,  85  Mich. 
185,  48  N.  W.  497,  12  L.  R.  A.  446,  24 
Am.  St.  Rep.  79.  See  also  Latham  v, 
Sunmer,  89  HI.  233,  31  Am.  Rep.  79; 
Cutting  V,  Whittemore,  72  N.  H.  107, 
54  Atl.  1098;  White  v,  Gray's  Sons,  96 
N.  Y.  App.  Div.  154,  89  N.  Y.  S.  481; 
McDaniel  v.  Chiaramonte,  61  Oreg. 
403,  122  Pac.  33. 
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tion."  *  The  only  reason  for  qualifying  this  principle  is  the 
equitable  principle  which  forbids  a  forfeiture.  If  this  equi- 
table principle  were  applied  the  seller  would  be  compelled  to 
credit  against  the  balance  of  the  price^  the  value  of  the  goods 
when  retaken,  as  shown  by  a  subsequent  resale  or  otherwise, 
or  to  return  the  goods  on  tender  of  the  balance  of  the  prin- 
cipal.^ Some  courts  have  further  held  that  as  the  seller  has 
reclaimed  the  goods  there  is  failure  of  consideration,  not  simply 
for  the  buyer's  promise  to  pay  the  remainder  of  the  price,  but 
also  for  any  portion  of  the  price  that  may  have  been  already 
paid,  and  that,  therefore,  at  least  if  the  contract  does  not  pro- 
vide for  the  forfeiture  of  such  payments,  they  may  be  recovered 
with  only  such  deduction  as  is  fair  compensation  for  the  use 
of  the  goods.^  And  a  few  courts  have  also  held  that  in  an  action 
brought  to  reclaim  possession  the  seller  must  either  tender  the 
portion  of  the  price  which  has  been  paid  subject  to  proper  re- 
duction for  temporary  use,  or  that  a  money  judgment  will  be 
rendered  in  which  an  equitable  reduction  is  made  from  the 
value  of  the  goods.*  But  there  is  force  in  the  statement  of  the 
California  court  ''that  there  is  little  equity  and  no  policy  in  al- 
lowing a  buyer  under  such  circumstances  to  be  at  pleasure 
quit  of  his  contract  with  no  other  liabiUty  than  such  as  the  law 
would  have  implied  had  there  been  no  contract  at  all."  ^®  A 
seller  should  be  allowed  all  the  means  that  he  has  contracted 
for  in  order  to  get  the  price  of  the  goods,  and  most  courts  do 
not  compel  the  seller  to  account  for  any  payment  which  he  has 
received  if  he  reclaims  the  goods  because  of  the  buyer's  de- 
fault." 

<  Gutlon  V.  Marcus,  165  Mass.  335,  also  Hamilton  v.  Singer  Mfg.  Co.,  54 

336, 43  N.  E.  125.   See  also  Dyrenforth  Ul.  370.    If  the  fair  value  of  the  goods 

V.  Palmer,  etc.,  Tire  Co.,  145  111.  App.  for  the  period  during  which  the  buyer 

62,  afifd.,  240  111.  25,  88  N.  £.  290,  and  has  had  them  exceeds  the  portion  of 

supra,  §  112.  the  price  paid,  no  deduction  may  be 

^  See  decisions,  infraf  f  738.  made  in  an  action  of  trover  by  the 

*Hill  V,   Townsend,   69  Ala.  286;  seller.    Commercial  Pubb'shing  Co.  o. 

Pierce  v,  Staub,  78  Conn.  459,  62  Atl.  Campbell  Printing  Co.,  Ill  G;  .  388^ 

760,  3  L.  R.  A.  (N.  S.)  785;  Latham  v,  36  S.  E.  756. 
Sunmer,  89  111.  233,  31  Am.  Rep.  79.  ^  Rayfield  v.  Van  Meter,  V  -'•  Cal. 

•Hays  V,  Jordan,  85  Ga.  741,  11  416,  52  Pac.  666.    See  also  M     Isr  v. 

S.  E.  833,  9  L.  R.  A.  373;  National  Guest  Piano  Co.  (Iowa),  172  N.  .■/.:302. 
Cash  Register  Co.  v.  Cervone,  76  Ohio         "  Richards  v,  Hellen,  153  la  '  .^  133 

St.  12,  80  N.  E.  1033  (statutory).    Sec  N.  W.  393;  Mohler  v.  Guest  F  .. .:  -  Co. 
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§  737.  Analogy  of  mortgage. 

In  some  States  stress  is  laid  upon  the  existence  of  an  express 
term  in  the  contract  that  the  payments  shall  be  forfeited.  ^^  But 
it  seems  that  Uttle  importance  should  be  attached  to  this  pro- 
vision,^' for  even  when  not  expressed  it  must  always  be  a  fair 
implication.  The  right  given  expressly  or  impUedly  to  retake 
possession  cannot  fairly  be  considered  as  meaning  a  right  to 
rescind  the  transaction  by  putting  the  buyer  in  statu  quo.  So 
long  as  courts  treat  the  question  as  one  to  be  determined  solely 
by  the  provisions  of  the  contract,  the  conclusion  can  rarely 
be  avoided  that  the  seller  may  resume  possession  and  hold  all 
that  he  has  received.  No  satisfactory  solution  of  the  rights 
of  the  parties  in  such  a  transaction  can  be  foimd  without  ob- 
serving that  the  essential  character  of  the  transaction  is  the 
same  as  that  of  an  absolute  sale  with  a  mortgage  back.^^  A 
failure  to  observe  and  apply  this  analogy  has  led  to  injustice 
both  against  the  seller  and  against  the  buyer.    The  seller  is  by 

(Iowa),  172  N.  W.  302;  Fleck  v.  War-      (Fleck  v.  Warner  and  Thirlby  t^.  Rain- 


ner,  25  Kans.  402;  Hawkins  v,  Hersey, 
86  Me.  304,  30  Atl.  14;  White  v.  Cakes, 
88  Me.  367, 34  AU.  175, 32  L.  R.  A.  502; 
Angier  v.  Manufacturing  Co.,  1  Gray, 
621,  61  Am.  Dec.  436;  Lorain  Steel 
Oo.  V.  Norfolk  &  Bristol  Street  Ry. 
Co.,  187  Mass.  500,  73  N.  £.  646; 
Haynes  v.  Temple,  IdS  Mass.  372,  84 
N.  E.  467;  Hoe  o.  Rex  Mfg.  Co.,  205 
Mass.  214,  91  N.  E.  154;  Knudson  v, 
(jeneral  Motorcycle  Co.,  230  Mass.  54, 
«ti6  nofit.,  Raymond  v.  Motorcycle  Co., 
119  NT.  E.  359;  Thirlby  &.  Rainbow,  93 
Mich.  164,  53  N.  W.  159;  Ryan  v, 
Wayaon,  108  Mich.  519,  66  N.  W.  370; 
Peridns  p.  Grobben,  116  Mich.  172, 
74  N.  W.  469,  39  L.  R.  A.  815,  72  Am. 
St.  Rep.  512;  Van  Den  Bosch  v.  Bouw- 
man,  138  Mich.  624;  Duke  v.  Shackle- 
ford,  56  Miss.  552  (overruling  on  this 
point  a  dictum  in  Ketchum  v.  Brennan, 
53  Miss.  596) ;  Haynes  v.  Hart,  42  Barb. 
58;  Pfoiffer  v.  Norman,  22  N.  Dak.  168, 
133  N.  W.  97,  38  L.  R.  A.  (N.  S.)  891; 
Moigan  V,  Kidder,  55  Vt.  367.  As  to 
famd,  see  Davis  v,  Wilson,  55  Qreg.  403, 
106  Pac.  795.    In  two  cases  above  cited 


bow),  though  it  was  decided  that  the 
seller  might  regain  possession  without 
accounting  for  payments  received,  the 
question  was  left  open  whether  subse- 
quently the  buyer  would  have  a  right 
to  redeem  the  property  or  to  recover 
payments  made.  See  also  Ratchford  v. 
Cayuga  &c.  Co.,  159  N.  Y.  App.  Div. 
525, 145  N.  Y.  S.  83.  But  a  seller  who 
reclaims  possession  and  retains  pay- 
ment was  held  not  entitled  to  any  fur- 
ther damages  for  the  buyer's  use  of 
the  property  or  breach  of  contract. 
Eilers  Music  House  v.  Oriental  Co.,  69 
Wash.  618,  125  Pac.  1023. 

"  See  Singer  Mfg.  Co.  v,  Treadway, 
4  111.  App.  57  (compare  Singer  Mfg. 
Co.  V.  Ellington,  103  HI.  App.  517); 
Van  Den  Bosch  v,  Bouwman,  138 
Mich.  624.  See  also  Pierce  v.  Staub, 
78  Conn.  459,  62  Atl.  760,  3  L.  R.  A. 
(N.  S.)  785. 

^'  Mohler  v.  Guest  Piano  Co.  (Iowa), 
172  N.  W.  302,  306. 

"Swayze,  J.,  in  R.  C.  Bartley  Co. 
V.  Lee,  87  N.  J.  L.  19, 93  Atl.  78. 
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a  majority  of  courts  denied  the  two  remedies  for  which  his 
contract  provides;  namely ,  the  personal  obligation  of  the 
debtor  and  the  security  of  the  gpods,  and  compelled  to  choose 
between  them,  though  both  may  be  necessary  for  his  protec- 
tion. The  buyer  is  also  by  the  majority  of  courts  denied  the 
protection  which  courts  of  equity  long  sugp  gave  to  mortgagors. 
The  opportunity  and  danger  of  a  forfeiture  are  the  same  in  the 
case  of  a  conditional  sale  as  in  a  mortgage;  yet  though  it  is 
abimdantly  established  everywhere  that  whatever  the  terms 
of  a  mortgage,  the  mortgagee  is  only  entitled  to  obtain  his 
debt  and  interest,  and  that  terms  of  the  bargain  by  which  a 
forfeiture  is  contracted  for  will  not  be  enforced,  it  seems  to  be 
generally  supposed  that  in  a  conditional  sale  the  terms  of  the 
bargain  are  to  be  enforced  whatever  they  may  be.^^ 

§  788.  Invalidity  of  reasons  for  distinguishing  conditional 
sales  from  mortgages. 

This  difference  is  doubtless  partly  due  to  the  fact  that  courta 
of  equity  have  established  the  fundamental  principles  of  the 
law  of  mortgages,  whereas  the  rights  of  the  parties  in  condi- 
tional sales  have  generally  been  determined  at  law.  But  in 
view  of  the  general  adoption  of  equitable  principles  by  comis 
of  law  to-day,  either  under  statutes  or  without  their  aid,  there 
seems  no  reason  why  such  principles  should  not  be  applied 
now  whatever  the  form  of  action.  Some  courts  have  so  de- 
termined and  have  given  the  parties  rights  analogous  to  those 
of  mortgagor  and  mortgagee.  ^^    In  some  other  jurisdictions 


^*See  cases  cited  in  the  preceding 
sections,  also  Bieroe  v.  Hutchins,  205 
U.  S.  340,  347,  51  L.  Ed.  828,  834,  27 
S.  Ct.  524. 

^In  Re  Blanchajd,  8  Ch.  D.  601, 
005  ("This  stipulation  for  forfeiture  is 
simply  in  the  nature  of  a  penalty 
against  which  on  due  cause  being 
shown,  relief  might  be  obtained"; 
Dederick  i;.  Wolfe,  68  Miss.  500, 
0  So.  350,  24  Am.  St.  Rep.  283  (m 
this  case  payments  had  been  made 
but  the  last  payment  was  over-due. 
The  seller  replevied  the  goods  and 
sold  them.     The  price  realized  was 


not  sufficient,  added  to  what  had  al- 
ready been  received,  to  pay  the  buyer 
the  full  price  of  the  goods.  It  was  held 
that  he  might  sue  for  the  balance); 
McPherson  v.  Acme  Liunber  Co.,  70 
Miss.  649,  12  So.  857  (the  seUer  re- 
ceived notes  for  the  price  and  subse- 
quently indorsed  them.  In  spite  of 
this  indorsement,  and  in  spite  of  the 
fact  that  suit  was  pending  on  the 
notes  by  the  indorsee,  it  was  held  that 
the  seller  might  bring  replevin  for  the 
goods,  but  that  he  would  hold  the 
property  in  trust) ;  Ratchf ord  v.  Cayuga 
Co.,  145  N.  Y.  S.  83  ("Such  contracte 
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where  the  courts  have  failed  to  recognize  or  felt  unable  to  en- 
force equities  analogous  to  those  of  the  mortgage  relation,  the 
defect  has  been  remedied  by  a  statute.  Especially  the  injustice 
to  the  buyer  of  permitting  a  forfeiture  when  most  of  the  price 
has  been  paid  has  been  guarded  against  in  these  statutes.  ^^  But 


now  stand  practioally  upon  the  same 
basis  as  chattd  mortgages.  Equi- 
tably the  conditional  vendee  is  the 
owner,  and  the  vendor  holds  the 
property  merely  as  security  for  the 
purchase  price,  although  the  legal 
title  does  not  pass  to  the  vendee  until 
payment");  Puffer  v,  Lucas,  112  N.  C. 
377,  17  S.  E.  174,  19  L.  R,  A.  682  (in 
this  case  although  there  was  an  express 
provision  for  forfeiting  payments  made 
before  default,  the  court  held  that  a 
foreclosure  sale  should  be  ordered  if  the 
buyer  did  not  complete  payment  within 
a  reasonable  time);  McCormick  Ma- 
diinery  Co.  v.  Koch,  8  Okla.  374,  68 
Pte.  626  (this  case  was  similar  to  Ded- 
erick  V,  Wolfe,  supra,  except  that  there 
was  in  this  case  an  express  power  au- 
thorising the  sale  and  application  of 
the  proceeds).  See  also  In  rt  Na- 
tional Cash  Regist^  Co.,  174  Fed.  579, 
98  C.  C.  A.  425;  Matteson  v.  Milling 
Co.,  143  CaL  436,  77  Pac.  144;  Roee- 
Meehan  Co.  v.  Ptocagoula  Ice  Co.,  72 
Miss.  608,  18  So.  364;  Cutting  v. 
Whittemore,  72  N.  H.  107,  54  AtL 
1096;  Shafer  v.  Russell,  28  Utah,  444, 
79Fkc.559. 

"  Mass.  Rev.  Laws,  c.  198,  §§  11-13 
(the  seller  is  required  to  give  notice  to 
the  buyer  before  retaking  possession, 
and  the  buyer  is  allowed  for  a  limited 
period  a  right  to  redeem  the  goods  if 
poBSGSBion  has  been  reclaimed).  The 
statute  In  Me.  Rev.  St.  c.  113,  i  5,  pro- 
videe  for  redemption  and  for  foreclosure 
"in  the  same  manner  as  is  provided  for 
mortgages  of  personal  property."  This 
makes  the  seller's  rights  practically 
those  of  a  chattel  mortgagee.  West- 
ingjiouse  Elec.  Co.  v.  Auburn  &  Turner 
R.  R.  Co.,  106  Me.  349,  76  Atl.  897; 


Roach  V.  Curtis,  191  N.  Y.  387,  84 
N.  E.  283  (applying  the  New  York  stat- 
ute which  requires  the  seller  to  hold 
the  goods  for  thirty  days  after  reclaim- 
ing possession,  within  which  time  the 
buyer  may  redeem;  and  requiring  the 
bujrer  thereafter  to  sell  the  goods  and 
apply  the  price.  A  failure  on  the  part 
of  a  seller  who  has  reclaimed  possession 
to  foUow  the  provisions  of  the  statute 
enables  a  buyer  to  recover  all  pay- 
ments that  he  has  made.  See  for 
collection  and  discussion  of  authorities 
in  New  York:  Plumiera  v»  Baicka,  79 
N.  Y.  Misc.  468,  140  N.  Y.  S.  171); 
WeQ  V,  State,  46  Ohio  St.  450, 21  N.  E. 
643;  National  Cash  Register  Co.  v. 
Cervone,  76  Ohio  St.  12,  80  N.  E.  1033 
(construing  the  Ohio  statute  which  pro- 
vides that  the  seUer  cannot  retake  pos- 
session without  refunding  what  he  has 
been  paid,  less  a  reasonable  amount 
for  the  use  of  the  goods);  Cowan  v. 
Singer  Mfg.  Co.,  92  Tenn.  376, 21 S.  W. 
663  (construing  a  statute  similar  to  the 
New  York  statute  and  allowing  the 
buyer  to  recover  instalments  paid 
where  the  seller  had  reclaimed  posses- 
sion, but  had  not  dealt  with  the  goods 
as  the  statute  required) ;  Lieberman  t*. 
Puckett.  94  Tenn.  273,  29  S.  W.  6 
(denying  the  buyer  the  right  to  re- 
cover instahnents  where  he  had  con- 
troverted the  seller's  daim  to  regain 
possession  of  the  goods);  Whitelaw 
Furniture  Co.  v.  Boon,  102  Tenn.  719, 
52  S.  W.  155  (holding  the  burden  on 
the  seller,  when  sued  after  the  re- 
covery of  possession  for  instalments 
previously  paid,  to  prove  strict  com- 
pliance with  the  statute);  French  v. 
Osmer,  67  Vt.  427,  32  Ati.  254  (con- 
struing a  statute  which  provides  that 
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no  result  can  be  r^arded  as  satisfactory  which  does  not  fully 
protect  the  seller  in  his  right  to  the  full  price,  and  to  his  remedy 
against  the  buyer  both  on  the  debt  and  against  the  goods  as 
security,  in  order  to  realize  that  price,  and  which  does  not  also 
protect  the  buyer  against  any  forfeiture  or  penalty  beyond  the 
amount  of  the  price.  Such  protection  should  be  afforded  the 
buyer  in  spite  of  any  attempt  made  in  the  contract  to  surren- 
der it.« 

§  739.  Surrender  of  title  by  estoppel. 

Not  only  in  the  case  where  a  seller  has  no  title  at  the  time  of 
an  attempted  sale  with  warranty,  and  afterwards  acquires 
title,  is  he  estopped  to  assert  his  ownership.  It  is  an  old  exer- 
cise of  equity  jurisdiction  not  only  to  deny  relief  to  one  who 
has  by  his  acts  or  even  by  his  silence  encouraged  another  to 
purchase  an  estate,  or  to  spend  money  on  its  improvement, 
knowing  of  an  interest  which  he  himself  has  in  the  property, 
and  falling  to  disclose  it,  but  even  to  compel  a  transfer  of  the 
title  to  the  injured  person.^'    A  distinction  is  taken  between 

after  thirty  days  from  the  time  of  con-  Vem.  136,  relief  was  given  against  the 

dition  broken  the  seller  may  cause  the  owner  of  land  who  answered  an  in- 

goods  to  be  taken  and  sold  at  pubho  quiry  as  to  an  annuity,  supposed  to  be 

auction;  and  holding  that  this  statute  charged  upon  the  land,  that  he  be- 

does  not  preclude  an  action  against  the  lieved  it  was  so  charged,  and  enoour- 

purchaser's    bailee    for    injuring    the  aged  the  applicant  to  proceed  in  his 

goods  after  thirty  days  from  the  time  purchase  of  the  annuity.     The  land- 

of  condition  broken).  owner  was  compelled  to  pay  the  an- 

^  The  protection  given  by  the  Mas-  nuity,  though  he  had  since  discovered 
sachusetts  statute  to  conditional  buyers  ,  that  he  was  entitled  to  the  land  free 
of  household  furniture  cannot  be  from  any  such  charge, 
waived  in  advance.  Dessau  v.  Holmes,  In  1699,  in  Draper  v,  Borlace,  2 
187  Mass.  486,  73  N.  E.  656,  105  Am.  Vem.  369,  one  who  had  encouraged  an- 
St.  Rep.  417.  And  so  in  New  York  as  other  to  lend  money  on  mortgage,  con- 
to  household  furniture.  Roach  v.  Cur-  cealing  a  prior  charge  of  his  own,  was 
tis,  191  N.  Y.  387,  84  N.  E.  283.  As  postponed.  These  decisions  are  still 
to  other  goods  sold  conditionally  the  followed.  Sharpe  t;.  Foy,  4  Ch.  App. 
waiver  has  been  held  effectual.  Adler  35;  Snodgrass  v,  Ricketts,  13  Cal.  359; 
V.  Weis  &  Fisher  Co.,  119  N.  Y.  S.  634,  Wright  ».  Stice,  173  lU.  571,  51  N.  E. 
66  N.  Y.  Misc.  20,  but  gtuere  whether  71;  Rogers  v.  Portland  &c.  St.  Ry.,  100 
this  is  correct.  See  Butler  v.  People's  Me.  86,  60  AU.  713,  70  L.  R.  A.  574; 
Furniture  Co.,  124  N.  Y.  S.  645;  Mont-  Hilton  v.  Sloan,  37  Utah,  359,  108  Pac 
ague  V,  Wanamaker,  67  N.  Y.  Misc.  689.  In  Marshal  v,  Foltz,  221  Pa. 
650,  124  N.  Y.  S.  805.  570,  575,  70  Atl.  857,  the  court  quoted 

i*In  1682,  in  Hibbs  v.  Norton,  1  with  approval  the  language  of  Mit- 
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cases  where  by  reasonable  diligence  a  purchaser  might  have 
guarded  against  loss^  as  where  the  title  is  fully  recorded^  ^  and 
cases  where  the  facts  relating  to  his  title  are  pecuUarly  within 
the  knowledge  of  the  one  against  whom  an  estoppel  is  claimed. 
In  the  latter  case  mere  silence  is  enough  to  work  an  estoppel^^^ 
while  in  the  former  case  something  in  the  way  of  encouragement 
beyond  mere  silence  is  requisite.^'  These  cases  rest  upon  an 
actual  estoppel  since  they  go  upon  the  ground  that  the  owner's 
conduct  amounts  to  a  misrepresentation  of  an  existing  fact. 
Cases,  however,  are  not  wanting  where  a  mere  promissory  es- 


chdiy  C.  J.,  in  Logan  v,  Gardner,  136 
Pel  588,  20  Ati.  625:  "The  doctrine 
of  estoppel  in  pais  has  been  veiy  much 
extended  in  modem  times,  particu- 
laiiy  in  Peonsyhrania,  where  equitable 
principles  are  applied  in  actions  at 
law.  The  cases  are  very  numerous, 
but  it  is  not  necessary  to  refer  to  more 
than  a  few  of  them.  In  Woods  v, 
Wilson,  37  Pa.  379,  the  subject  was 
discussed  by  Chief  Justice  Thompson, 
and  it  was  held  that  silence,  in  ig- 
norance of  one's  own  right  or  of  an- 
other's expenditures  will  not  estop, 
but  that  mere  silence,  with  knowledge, 
is  evidence  from  which  a  jury  may  find 
an  estoppel.  See  also  Hill  v.  Epley, 
31  Pa.  331;  and  Miranville  v.  SUver- 
thom,  48  Pa.  147.  These  decisions  rest 
on  the  ground  that  the  drciunstances 
were  such  as  to  raise  a  duty  to  speak, 
and  that  failure  to  do  so  is  either  a 
fraud  or  would  work  such  an  injury  as 
would  be  equivalent  to  a  fraud,  if  the 
party  should  not  be  estopped.  On  the 
other  hand,  it  was  held  as  early  as 
Buchanan  v.  Moore,  13  S.  &  R.  304, 
15  Am.  Dec.  601,  and  Robinson  v. 
Justice,  2  P.  A  W.  19, 21  Am.  Dec.  407, 
that  positive  acts  of  encouragement 
or  which  help  to  mislead,  will  raise  an 
estoppel,  without  any  fraud  and  ir- 
respective of  the  party's  knowledge 
of  his  own  rights.  See  also  Chapman  v. 
Chapman,  50  Pa.  214;  Miller's  Ap- 
peal, 84  Pa.  391,  and  Putnam  v.  Tyler, 


117  Pa.  570,  12  Ati.  43.  The  distinc- 
tion, therefore,  between  the  cases 
where  acts  or  declarations  of  encoui^ 
agement  are  necessary  to  create  an 
estoppel  and  those  where  mere  silence 
or  acquiescence  will  be  sufficient,  is  one 
of  principle,  and  each  case  as  it  arises 
must  be  assigned  to  one  or  the  other 
class,  according  to  its  circumstances, 
the  chief  of  which  is  knowledge  or  ig- 
norance of  the  party's  own  rights  and 
the  other's  actions.  Encouragement 
is  necessary  where  the  party  is  ignorant ; 
but  knowledge  creates  the  duty  to 
speak,  and,  where  that  exists,  silence 
is  enough  to  estop."  So  in  Rice  v, 
Bunce,  49  Mo.  231,  8  Am.  Rep.  129, 
it  was  held  that  a  titie  could  not  be 
asserted  by  one  who  had  encouraged 
another  to  expend  money  on  land, 
though  he  was  ignorant  of  his  right 
at  the  time. 

"Shapley  ».  Rangeley,  1  Woodb. 
A  Min.  217;  Simpson  v.  Biffle,  63  Ark. 
289,  38  S.  W.  345;  Wl  v.  Meyen,  43 
Pa.  170,  175. 

"  Gray  v.  Bartlett,  20  Pick.  186,  32 
Am.  Dec.  208;  Rice  v,  Bunce,  49  Mo. 
231,  8  Am.  Rep.  129;  HiU  v.  Epley,  31 
Pa.  331. 

»  Patterson  v,  Esterling,  27  Ga.  205; 
Fisher  v.  Mossman,  11  Oh.  St.  42,  47; 
Bigelow  r.  Topliff,  25  Vt.  273,  287,  60 
Am.  Dec.  264,  and  see  extract  from 
Marshal  v.  Foltz,  221  Pa.  570,  575,  70 
Ati.  857,  quoted  tupraf  note. 
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toppel  has  been  held  effective  in  producing  a  transfer  of  title. 
Thus  where  the  owner  of  land  promises  to  give  it  to  another 
and  the  donee  takes  possession  and  makes  improvements.^' 
And  again  in  many  jurisdictions  an  agreement  between  the 
parties  in  settlement  of  a  boundary  dispute  is  enforced  on  the 
theory  of  estoppel.^^  In  both  these  instances  the  reliance  is 
wholly  on  a  promise  and  not  upon  a  misstatement  of  fact. 

§  740.  Discharge  of  covenants  restricting  the  use  of  real  es- 
tate by  promissory  estoppel  or  laches. 

One  in  whose  favor  a  covenant  restricting  the  use  of  land  has 
been  made  may  lose  his  right  not  simply  to  complain  of  past 
breaches  of  the  covenant^  but  also  to  enforce  the  covenant  as 
to  the  future,  by  his  conduct.  In  an  Irish  decision  ^^  the  result 
of  the  English  authorities  was  thus  summarized:  ''The  princi- 
ple to  be  deduced  from  these  authorities  seems  to  me  to  be  that 
in  order  to  defeat  the  right  of  a  person  with  whom  a  covenant 
has  been  entered  into  restricting  the  mode  of  user  of  lands  sold 
or  demised,  it  must  be  clearly  established  that  there  is  a  per- 
sonal equity  against  him  arising  from  his  acts  or  conduct  in 
sanctioning  or  knowingly  permitting  such  a  change  in  the 
character  of  the  neighborhood  as  to  render  it  unjust  in  him  to 
seek  to  enforce  his  covenant  by  injunction  >  a  change  resulting 
from  causes  independent  of  him  will  not  have  such  an  operar 
tion."  And  this  statement  would  probably  be  accepted  in  the 
United  States.  ^^ 


»  See  9upra,  §  139. 

**  See  supra,  §  490. 

»  Craig  v.  Greer,  [1899]  L.  R.  1  Ir. 
258,  278. 

**In  Star  Brewery  Go.  v,  Primas, 
163  ni.  652,  661,  45  N.  E.  145,  the 
court  said:  "It  is  contended  by  appel- 
lant, that  appellee  has  acquiesced  in 
the  use  of  the  premises  by  his  grantees 
for  saloon  purposes,  and  is  estopped  by 
his  acts  from  denying  their  right  to  so 
use  such  premises.  Acquiescence  can- 
not be  inferred  from  dday  in  the  tak- 
ing of  steps  to  prevent  the  violation 
of  the  covenant,  because  the  facts  do 
not  show  any  very  great  delay. 


"  Where  a  party,  seeking  to  enforce  a 
covenant  not  to  carry  on  a  trade  in  a 
house,  which  had  been  violated  by  the 
use  of  the  house  for  a  beer  shop,  knew 
for  a  period  of  three  years,  that  the 
house  was  used  for  a  beer  shop  and  had 
himself  bought  beer  at  the  shop,  it  was 
held  that  he  had  acquiesced  in  such 
violation  of  the  covenant,  and  had 
lost  the  right  to  enforce  it  by  injunc- 
tion or  by  suit  for  damages.  (Sayers  v. 
GoUyer,  L.  R.  28  Gh.  D.  103.)  But, 
here,  there  was  not  only  no  delay,  with 
knowledge  of  the  violation,  for  any 
such  period  as  three  years,  but  pro- 
ceedings were  instituted  to  reBtrain 
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§  741.  Whether  consent  to  breach  of  condition  on  one  occa- 
sion excuses  similar  future  breaches. 

An  early  decision  ^  held  that  conditions  in  leases  were  in- 
divisible so  that  when  a  Ucense  to  aUenate  a  term  had  once  been 
given,  a  subsequent  alienation  was  no  ground  for  forfeiture 
though  the  lease  contained  a  general  condition  not  to  aUenate 
without  Ucense.  The  effect  of  the  decision  has  been  abrogated 
by  statute  in  England,^  and  the  doctrine  has  been  judicially 
characterized  as  ''extraordinary."  ^  In  the  United  States  it 
has  been  not  infrequently  recognized,'^  but  is  generally  re- 
garded as  a  technical  and  undesirable  rule  pertaining  to  real 
property.  Certainly  there  is  no  reason  to  suppose  that  it  has 
any  appUcation  to  conditional  contracts  other  than  leases.'^ 
On  the  other  hand,  it  should  be  observed  that  if  a  promisor 
has  by  his  conduct  of  whatever  kind  justified  the  promisee  in 
believing  that  the  promise  will  be  kept  in  spite  of  f  ailiure  of  the 
promisee  to  fulfil  a  condition,  and  relying  thereon  the  promisee 
fails  to  fulfil  it,  performance  of  the  condition  is  excused.  And 
continued    acceptance    of   a    series   of    defective    perform- 


such  yiolataon  within  a  very  short  time 
after  the  f orbiddea  use  was  resorted 
to." 

'  Dumpor's  Case,  4  Coke,  119  b. 

>  23  and  24  Vict.  c.  38. 

<*  j^mnmell  v,  Macpherson,  14  Ves. 

m. 

"Dakiii  9.  Williams,  17  Wend.  447; 
McKUdoe  v.  Daiiaoott,  13  Gratt.  278, 
282;  Lynde  v.  Hough,  27  Barb.  415, 
422;  Murray  ».  Harway,  66  N.  Y.  337; 
Pennock  v,  Lyons,  118  Mass.  92;  and 
The  Sharon  Iron  Company  &.  Hie  City 
of  Erie,  41  Pa.  St.  341. 

'*  In  PanoutsoB  v.  Raymond  Hadl^ 
Corp.  [1917]  1  K.  B.  767,  2  K.  B.  473, 
assent  to  non-compliance  with  a  pro- 
vision for  a  "  confirmed  bankers  credit " 
for  several  shipments  under  a  con- 
tract was  held  not  to  preclude  in- 
sisting thereon  for  future  shipments, 
after  reasonable  notice.  In  Eddy  v. 
Tennessee,  etc..  Fire  Ins.  Co.,  21  Mo. 
587,  assent  of  an  insurer  to  an  assign- 
ment of  the  policy  was  held  not  to  ex- 


tinguish a  condition  that  assignment 
should  not  be  made  without  the  con- 
sent of  the  insurer.  In  Gail  v.  Gail,  127 
N.  Y.  App.  Div.  892,  899, 112  N.  Y.  S. 
96,  the  court  said:  ''It  is  also  urged 
that  defendant  by  paying  the  monthly 
instalments,  as  he  did,  without  re- 
quiring of  plainti£F  the  transfer  of  her 
interest  in  the  California  real  estate, 
as  well  as  that  in  New  York,  operated 
as  a  waiver  of  his  right  afterwards  to 
insist  on  such  transfer  as  a  condition 
of  further  pajrments.  It  may  be  that 
it  was  such  waiver  as  to  each  payment 
actually  made  by  him;  but  to  hold  that 
it  also  operated  as  a  waiver  of  this 
light  as  to  all  future  payments  would 
result  in  manifest  injustice  to  him,  it 
appearing  that  he  at  all  times  insisted 
that  he  was  entitled  to  a  transfer  of 
plaintiff's  interest  in  aU  the  real  estate. 
A  waiver  as  to  future  payments  by 
defendants  cannot  be  constructed  from 
facts  like  these."  See  also  In  re  Tyrer, 
6  Conmi.  Cas.  143,  7  Comm.  Cas.  166. 
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ances^''  especially  if  they  are  all  defective  in  the  same  respect, 
may  justify  belief  not  only  that  performance  of  that  character 
has  been  satisfactory  to  the  promisor  in  the  past  but  that  it  will 
be  satisfactory  as  a  performance  of  future  conditions.  Thus, 
where  the  exact  time  of  performance  is.  made  of  the  essence  by 
the  contract  between  the  parties,  continued  acceptance  of  late 
performance  without  objection,  operates  as  a  permission  to 
make  similarly  late  performance  in  the  future.  This  principle 
finds  frequent  appHcation  in  insurance  law,'^  and  in  the  law  of 
landlord  and  tenant.'^    And  where  the  provision  in  a  building 


"Conduct  in  previous  dealing?  as 
well  as  in  the  contract  in  question  may 
be  important.  See  Phillips  Sheet  A 
Tin  Plate  Co.  ».  Boyer  (Md.),  105  Atl. 
166,  where,  however,  there  was  held 
to  be  insufficient  evidence  of  waiver. 

**  In  Fenn  v.  Northwestern  Nat.  Life 
Ins.  Co.,  90  Kans.  34,  133  Pac.  159, 
the  court  said: — ''While  it  is  true  that 
by  the  terms  of  the  policy  a  notice  of 
default  was  not  required,  the  silence 
of  the  officers  of  this  company  through 
the  long  period  covering  more  than 
75  alleged  lapses,  inducing  reliance 
upon  the  acceptance  of  payments  made 
after  the  appointed  day,  is  a  course  of 
conduct  calling  for  some  note  of  warn- 
ing before  it  is  summarily  abandoned 
and  a  forfeiture  claimed.  A  forfeiture 
will  not  be  permitted  where,  by  the' 
adoption  of  a  custom  oc  the  course  of 
its  conduct,  the  insurer  has  led  the 
insured  member  honestly  to  believe 
that  the  assessments  may  be  paid  and 
will  be  received  at  times  other  than 
those  specified  in  the  contract.  For- 
esters of  America  v.  HolUs,  70  Kans.  71, 
78  Pac.  160, 3  Ann.  Cas.  635;  Triple  Tie 
Benefit  Association  v.  Wood,  78  Kan. 
812,  98  Pac.  219;  Hartford  life  Ins. 
Co.  V,  UnseU,  144  U.  S.  439,  12  S.  Ct. 
671,  36  L.  Ed.  496;  Home  Protection 
of  North  Alabama  v.  Avery,  85  Ala. 
348,  5  So.  143,  7  Am.  St.  Rep.  54;  In- 
surance Co.  t;.  French,  30  Ohio  St.  240, 
27  Am.  Rep.  443."  See  also  Painter 
V,  Industrial  Life  Assoc.,  131  Ind.  68, 


30  N.  E.  876;  Moore  v.  General  Ac- 
cident &c.  Ins.  Co.,  173  N.  C.  532,  92 
S.  E.  362. 

*«  In  Stevinson  v,  Joy,  164  Cal.  279, 
128  Pac.  751,  753,  the  court  said: 
"Where  time  is  made  of  the  essence 
of  the  contract  for  the  payment  of 
rent  or  other  payments  of  money,  and 
this  covenant  has  been  waived  by  the 
acceptance  of  the  rent  or  other  moneys 
after  they  are  due,  and  with  knowledge 
of  the  facts,  such  conduct  will  be  re- 
garded as  creating  'such  a  temporary 
suspension  of  the  right  of  forfeiture  as 
could  only  be  restored  by  giving  a  def- 
inite and  specific  notice  of  an  intention 
to  enforce  it.'  Such  is  the  language  of 
Monson  v.  Bragdon,  159  HI.  61,  66,  42 
N.  E.  383,  quoted  with  approval  by 
this  court  after  an  extensive  review  of 
the  authorities  in  Boone  o.  Templeman, 
158  Cal.  290,  110  P^.  947, 139  Am.  St. 
Rep.  126.  So  in  Standard  Brewing  Co. 
V.  Anderson,  121  La.  935,  46  So. 
926,  the  Supreme  Court  of  Louisiana 
declares  that  where  month  after  month 
the  lessor  has  been  receiving  payment 
of  the  rent  a  few  days  late,  without 
objection,  if  he  desires  in  the  future  to 
hold  the  lessee  strictly  to  payment  on 
the  day  the  rent  falls  due,  he  must  give 
him  notice  to  that  effect;  otherwise, 
the  lessee  will  not  be  in  legal  d^ault 
from  delaying  the  usual  time.  In 
Bamett  v.  Sussman,  116  N.  Y.  App. 
Div.  859,  102  N.  Y.  S.  287,  the  same 
principle  is  declared  in  a  case  where 
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contract  that  payments  should  be  made  only  on  certificate  of 
the  architect  had  been  repeatedly  disregarded,  and  the  architect 
was  satisfied  with  the  work,  deviations  having  been  made  at 
his  direction,  a  verdict  for  the  contractor  for  a  balance  due  was 
held  warranted,  the  owner  having  aknost  daily  supervised  the 
work,  and  made  no  compliant  as  to  the  deviations.  ^^ 

It  has  been  said  where  performance  on  the  exact  date  fixed 
by  an  executory  contract  has  once  been  excused,  neither 
party  can  rescind  on  account  of  delay,  without  first  giving 
notice  requiring  performance  within  a  reasonable  time  spec- 
ified,^ but  as  a  broad  proposition  even  this  goes  too  far.^^ 
Neither  party  can  deceive  tlie  other  into  a  belief  that  prompt 
performance  will  not  be  required  and  then  demand  it,  but  what 
may  amoimt  to  such  deception  depends  on  the  circumstances  of 
each  case. 

In  contracts  to  buy  and  sell  if  the  buyer  receives  and  accepts 
some  instalments  of  inferior  goods,  this  is  not  ordinarily  equiv- 
alent to  an  assent  to  receive  subsequent  instalments  of  similarly 
inferior  goods.^  It  is  obvious  that  if  such  a  contract  required 
numerous  deliveries,  the  continued  acceptance  without  objec- 
tion of  instahnents,  all  defective  in  the  same  particular,  would 
justify  belief  that  such  instalments  might  properly  be  given 


really  was  Bold  in  monthly  install- 
ments at  regular  stated  periods.  It 
was  held  that  the  acceptance  by  the 
vendor  from  the  beginning  of  pajrmenta 
not  made  according  to  the  contract  but 
insularly  as  to  time  and  amount,  the 
purchaser  being  at  all  times  in  arrears, 
was  a  waiver  of  the  forfeiture  clause, 
wfaidi  could  not  be  revived,  except 
on  notice  to  the  purchasers  that  if  they 
did  not  pay  the  balance  due  within  a 
reasonable  time  specified  the  forfeiture 
would  then  be  exercised." 

» McKenna  v.  Vernon,  25S  Pa.  18, 
101  Atl.  919.  C/.  Fort  Orange  Bar- 
bering  Co.  v.  New  Haven  Hotel  Co., 
92  Conn.  144,  101  Atl.  505. 

» Taylor  v,  Goelet,  208  N.  Y.  263, 
258^  101  N.  E.  867,  Ann.  Cas.  1914  D. 
284.  See  also  Pipe  A  Contractors' 
Supply  Co.  V.  Mason  &  Hanger  Co., 


181  N.  Y.  App.  Div.  317,  168  N.  Y.  S. 
740;  Miller  v.  Ungerer  (N.  Y.  App. 
Div.),  176  N.  Y.  S.  860.  If  such  no- 
tice is  given  and  not  complied  with  it 
makes  a  final  breach  of  contract. 
Schultz  V,  Glickstein,  168  N.  Y.  S. 
490. 

'^  General  Electric  Co.  v.  Chatta- 
nooga Coal  &  I.  Ck)rp.,  241  Fed.  38,  41, 
164  C.  C.  A.  38. 

^  Consolidated  Nat.  Bank  t^.  Giroux, 
18  Ariz.  263,  168  Pac.  461;  Bamette 
Sawmill  Co.  v.  Fort  Harrison  Lumber 
Co.,  126  La.  76,  62  So.  222;  American 
Pail  Co.  V.  Cakes,  64  Mo.  App.  236. 
See  also  Van  VaJkenburgh  t^.  Gregg, 
46  Neb.  664,  63  N.  W.  949;  Bradley 
Currier  Co.  v.  Bemz,  66  N.  J.  Eq.  10, 
36  Atl.  832;  Gardner  v.  Clark,  21  N.  Y. 
399;  Gibney  &  Co.  v.  Arlington  Brew- 
ery Co.,  112  Va.  117, 70  S.  E.  486. 
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and  would  be  accepted  in  the  future.  Even  so,  however,  if  the 
refusal  of  a  subsequent  tender  of  defective  goods  and  demand  of 
strict  performance  imposed  no  additional  hardship  on  the 
seller  in  procuring  appropriate  gpods  or  in  disposing  of  the 
defective  ones  ah'eady  procured,  the  buyer  might  take  this 
course,  for  it  must  be  remembered  that  the  pennission  implied 
from  conduct  like  that  expressed  in  words,  nxay  be  withdrawn 
at  any  time  before  the  peradssion  has  been  acted  upon.*^  It 
should  also  be  observed  that  assent  to  continue  performance  of 
the  contract  does  not  necessarily  include  an  agreement  to  ac- 
cept the  deficient  performance  of  the  other  party  as  a  com- 
plete dischai^  of  his  obligation.^ 

§  742.  Whether  stating  one  ground  of  defence  discharges 
other  grounds. 

Where  a  promisor  has  two  or  more  reasons  which  may  per- 
haps entitle  him  to  refuse  to  perform  his  promise,  and  these 
reasons  are  based  on  facts  or  defaults  which  it  is  no  longer 
possible  to  change  or  correct,  if  he  bases  a  refusal  to  perform 
when  denumd  is  msde  upon  him  on  one  of  the  reasons  he  is 
often  said  to  have  waived  the  other.  It  is  obvious  this  is  not  a 
case  of  election.  If  the  promisor  gives  up  either  of  his  defences 
he  is  making  a  present  to  that  extent  to  the  other  party,  for 
he  might  perfectly  well  have  insisted  upon  both  defences. 
Though  some  courts  hold  that  a  defence  may  be  effectively 
surrendered  even  if  the  surrender  is  supported  neither  by  prom- 
issory estoppel  nor  consideration,  and  all  courts  on  one  theory 
or  another  give  effect  to  some  promises  which  bring  about  this 
result,**  yet  surely  such  a  promise  if  not  expressed  in  words, 
should  at  least  be  clearly  Implied  in  fact,  if  such  a  consequence 
is  to  follow. 

When  an  insurer  knowii^  that  the  insured  in  violation  of  two 
conditions  in  his  policy  has  encmnbered  the  premises  and  has 
taken  other  insurance,  says  ''I  wont  pay  the  insurance  because 

**  See  extract  from  opinion  in  Stevin-  Greg.  4d8,  136  Pac.  653,  and  supm, 

son  t^.  Joy,  164  Cal.  279,  128  Pac.  751,  §  689. 

supra,  n.  51.    Also  Panoutsos  v.  Ray-  ^  See  supra,  §  700. 

mond  Hadley  Corp.,  [1917]  1  K.  B.  ^^E.    g.,    promises    to    pay    ddi>tB 

767,  2  K.  B.  473,  and  paragraph  8  of  barred  by  the  Statute  of  limitations 

the  opinion  in  Scott  v,  Hubbard,  67  or  by  a  discharge  in  bankruptoy. 
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you  have  encumbered  the  property/'  it  seems  ahnost  gro- 
tesque to  suggest  that  he  implies  in  fact  thereby  the  added 
promise,  "I  promise  to  pay  the  policy  if  you  have  not  enciun- 
bered  the  property  or,  if  such  encumbrance  is  not  a  l^al  de- 
fence." It  is  also  to  be  observed  that  even  if  a  promise  can  be 
iioplied  m  fact  to  give  up  other  defences  than  the  one  specified, 
such  a  promise  unsupported  by  consideration  or  promissory 
estoppel  can  certainly  have  no  validity  unless  the  promisor 
was  aware  of  all  the  facts.  It  is  not  enough  that  he  ight 
have  known  had  he  not  been  careless.  ^^  On  the  other  hand, 
there  is  frequently  a  promissory  estoppel  precluding  the  asser- 
tion of  other  defences  after  refusal  has  been  made  for  a  specific 
reason.  It  is  due  to  a  confusion,  imder  the  general  term  of 
waiver,  of  cases  of  this  sort  with  cases  where  neither  considera- 
tion nor  estoppel  exists  which  has  led  to  the  general  statement 
frequently  made  that  refusal  to  perform  on  one  ground 
waives  all  other  objection. ^^  The  fact  that  litigation  has  been 
begun  may  have  a  bearing  on  the  existence  of  an  estoppel. '^^ 


«>See«upra,§697. 

^  Estoppel,  however  inadequately 
established  in  some  caseB,  is  recognised 
as  the  essential  basis  of  the  doctrine. 
Towle  9.  Ionia  F.  Ins.  Co.,  91  Mich. 
219, 51 N.  W.  987;  Brink  v,  Hanover  F. 
Ins.  Co.,  80  N.  Y.  108,  113;  MoCor- 
mick  0.  Royal  Ins.  Co.,  163  P&.  184,  29 
Atl.  747.  In  Bates  v,  Cashman,  230 
Blass.  167,  119  N.  E.  663,  664,  the 
court  said:  ''While  of  course  one  can- 
not fail  in  good  faith  in  presenting  his 
reasons  as  to  his  conduct  touching  a 
controvert  he  is  not  prevented  from 
rdying  upon  one  good  defence  among 
oUiers  urged  simply  because  he  has  not 
always  put  it  forward,  when  it  does 
not  appear  that  he  has  acted  dishon- 
estly or  that  the  other  party  has  been 
misled  to  his  harm,  or  that  he  is  es- 
topped on  any  other  ground.  See  in 
this  connection  Randall  t^.  Peerless 
Motor  Car  Co.,  212  Mass.  352,  376, 
99  N.  E,  221." 

«<In  Be  McCarthy,  96  U.  S.  258, 
24  L.  Ed.    693,   Swayne,   J.,    said: 


"  Where  a  party  gives  a  reason  for 
his  conduct  and  decision  touching  any- 
thing involved  in  a  controversy,  he 
cannot,  after  litigation  has  b^gun, 
change  his  gro\md  and  put  his  conduct 
upon  another  and  different  considera- 
tion. He  is  not  permitted  thus  to  mend 
his  hold.  He  is  estopped  from  doing  it 
by  a  settled  principle  of  the  law."  This 
passage  has  been  quoted  with  approval 
or  similar  statements  made  in  Poison 
Logging  Co.  V.  Neumeyer,  229  Fed. 
705,  708,  144  C.  C.  A.  115;  Ward  t^. 
Queen  City  Fire  Ins.  Co.,  69  Ore.  347, 
138  Pac.  1067, 1068;  Haney  &.  Hatfidd, 
241  Pa.  413,  88  Atl.  680,  and  in  Banco 
De  Sonora  v.  Bankers'  Mutual  Cas- 
ualty Co.  (la.),  95  N.  W.  232,  236,  cit- 
ing in  further  support  of  the  proposi- 
tion. Power  V.  Monitor  Ins.  Co.,  121 
Mich.  364,  80  N.  W.  Ill;  Continental 
Ins.  Ck).  V.  Waugh,  60  Neb.  348,  83 
N.  W.  81;  Gould  v.  Banks,  8  Wend. 
562,  24  Am.  Dec.  90,  and  other  deci- 
sions. 
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§  743.  When  refusing  tender  or  demand  on  one  ground  pre- 
cludes setting  up  other  reasons. 

The  situation  must  be  sharply  distinguished  where,  at  the 
time  refusal  to  perform  is  made,  whatever  reasons  there  may 
be  which  justify  refusal,  they  are  remediable.  In  such  a  case 
the  promisee  if  apprized  of  the  reasons  justifying  refusal  would 
perhaps  remedy  them.  The  assertion  by  the  promisor  of  only 
one  ground  of  refusal  may  natiu^ly  lead  the  promisor  to  infer 
either  that  his  tender  is  in  other  respects  satisfactory,  or  that 
if  not,  it  is  useless  to  perfect  the  performance  in  other  respects 
than  that  which  has  been  specified.  If,  therefore,  relying  on 
these  natural  inferences  the  promisee  fails  to  perfect  his  tender 
until  it  has  become  too  late  to  do  so,  he  may  nevertheless  recover 
if  the  objection  specified  is  imfoimded.  On  principle,  however, 
it  is  always  a  question  of  fact  whether  the  specification  of  a 
single  reason  operated  as  a  deception  which  being  relied  on  pre- 
vented the  promisee  from  performing  fully,  as  he  would  other- 
wise have  done.  Thus  where  imder  a  contract  to  convey  real 
estate,  a  conveyance  is  tendered  on  the  law  day,  which  is  in- 
sufficient because  of  a  remediable  matter,  a  refusal  to  receive 
it  on  one  ground  precludes  setting  up  another  objection  in  a 
suit  based  on  the  refusal  to  accept  the  deed.^^  The  principle 
is  the  same  where  money  which  is  not  legal  tender  is  tendered 
in  the  fulfilment  of  an  obligation.  In  a  leading  case  it  is 
said:  "If  you  objected  expressly  on  the  groimd  of  the  quality 
of  the  tender,  it  would  have  given  the  party  the  opportunity 
of  getting  other  money  and  making  a  good  and  vsJid  tender; 
but  by  not  doing  so  and  claiming  a  larger  sum,  you  delude 
him."  ^    Similarly  if  a  condition  is  attached  to  a  tender  but 


«  Flint  V.  Woodin,  9  Hare,  618,  622; 
Lathrop  i;.  O'Brien,  57  Minn.  176,  68 
N.  W.  087;  Higgins  v.  Eagleton,  166 
N.  Y.  466,  50  N.  E.  287.  SeealsoHoo- 
ver  V.  Wolfe,  167  Cal.  337, 139  Pac.  794; 
P&iflley  V.  Wills,  18  Ont.  App.  210. 
But  see  Holdsworth  t^.  Tucker,  143 
Mass.  369,  9  N.  E.  764.  In  Lathrop 
V,  O'Brien,  supra,  the  court  stated  as 
an  essential  feature  of  the  case  that  the 
objection  '^if  made  at  the  time,  oould 
have   been   easily   remedied   by   the 


plaintiff."  So  in  Higgins  v,  Ela^eton, 
mipraf  the  court  said  the  defendant 
could  not  raise  a  new  objection  "  where, 
as  in  this  case,  it  was  one  which  oould 
have  been  obviated  by  the  defendant;" 
and  this  is  repeated  in  Miller  v,  Ungerer 
(N.  Y.  App.  D.),  176  N.  Y.  S.  850. 

« Polglass  V.  Oliver,  2  C.  A  J.  15. 
And  see  infra,  §  1819.  In  Iowa,  it  has 
has  been  said:  "  Under  the  provision  of 
our  statute  in  relation  to  tender,  the 
party  to  whom  it  is  made  must  make 
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refusal  is  made  on  account  of  the  insufficiency  of  the  amount 
or  for  other  reasons^  an  objection  on  account  of  the  condition 
cannot  afterwards  be  raised,*^  But  here,  as  always,  where 
waiver  is  based  on  estoppel,  it  is  essential  that  had  there  been 
no  deception,  the  performance  would  have  conformed  to  the 
requirements  of  the  law.  It  is  vital  that  ''the  objections  if 
stated  could  easily  have  been  obviated/'  ^  Otherwise  "It 
is  clear  .  .  .  that  [parties]  are  not,  by  their  rejection  of  the 
tender  on  an  insufficient  ground,  precluded  from  supporting 
the  rejection  on  other  and  valid  groimds."  ^* 


§  744.  Application  of  the  principle  to  contracts  of  sale,  in- 
surance and  employment. 

Similar  decisions  have  been  made  where  goods  have  been 
tendered  under  a  contract  to  sell.  An  objection  to  them  on  one 
ground  has  been  said  to  preclude  later  objection  on  other 
grounds;  and  sometimes  courts  have  failed  to  observe  the  im- 
portance of  the  objection  later  asserted  having  been  remediable 
at  the  time  when  prior  objection  was  taken.^®    The  matter  is 


any  objection  which  he  may  have  to 
the  iDstrument,  money  or  property 
tendered,  or  he  will  be  deemed  to  have 
waived  it.  If  the  objection  is  to  the 
iema  of  an  instrument,  he  must  spec- 
ify the  kind  and  the  terms  which  he 
requires,  or  be  precluded  from  objec- 
tion afterwards."  Gilbert  9.  Mosier, 
11  la.  496,  500. 

^  Richardson  v.  Jackson,  8  M.  &  W. 
298;  Moynaham  v.  Moore,  9  Mich.  9, 
77  Am.  Dec.  468.  So  by  statute  in 
California,  Kofoed  v,  Gordon,  122  Cal. 
314, 54  Pac.  1115,  and  see  infra,  §  1819. 

•Board  of  Trustees  v,  Spitzer,  255 
Fed.  136;  Kofoed  v.  Gordon,  122  Cal. 
314,  54  Pac.  1115;  Leask  v.  Dew,  102 
N.  Y.  App.  D.  529. 

•McCardie,  J.,  in  Manbre  Saccha- 
rine Co.  v.  CJom  Products  Co.,  [1919] 
1  E.  B.  198,  204,  citing  statements  of 
Brett,  J.,  in  Sanders  v.  Maclean,  11 
Q.  B.  D.  327,  333,  and  of  Bailhache, 
J.,  in  Furness  v.  Rederiaktiegolabet 
Banco,  [1917]  2  K.  B.  873, 876. 


»  Ginn  v.  W.  C.  Clark  Co.,  143  Mich. 
84,  106  N.  W.  867,  107  N.  W.  904; 
Littlejohn  v.  Shaw,  159  N.  Y.  188,  53 
N.  E.  810;  Hess  v.  Kaufherr,  128  N.  Y. 
App.  D.  526,  112  N.  Y.  S.  832;  De  Hoff 
».  Aspegren,  96  N.  Y.  Misc.  681,  161 
N.  Y.  S.  53.  [Cf.  International  Cheese 
Ck).  V.  Garra,  176  N.  Y.  S.  523;  Miller 
V.  Ungerer  (N.  Y.  App.  D.),  176  N.  Y.  S. 
850];  Howe  Grain  Co.  v,  Taylor  (Tex. 
Civ.  App.),  147  S.  W.  656;  Wright  v. 
C.  S.  Graves  Land  Co.,  100  Wis.  269, 
274, 75  N.  W.  1000.  See  also  Goodman 
V.  Pumell,  187  Fed.  90,  109  C.  C.  A. 
408;  Noble  v.  Pirson  (Mich.),  169  N.  W. 
860;  Honesdale  Ice  Co.  v.  Lake  Lodore 
Imp.  Co.,  232  Pa.  293,  81  Atl.  306.  In 
Linger  v,  Wilson,  73  W.  Va.  669,  80 
S.  E.  1108,  1109,  the  court  said:— 
'*It  must  be  conceded  that  objection 
on  the  part  of  defendant  to  receiving 
the  grain  because  plaintiffs  had  not 
complied  with  a  former  contract  is  no 
groimd  upon  which  defendant  can  ex- 
cuse himself  from  complying  with  this 
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correctly  put  in  an  Ohio  decision.'^  ''We  do  not  deny  that 
under  some  circumstances  a  refusal  to  accept  gpods  for  a 
stated  reason  may  operate  as  a  waiver  of  other  objections, 
which  might  have  been  properly  made.  This  may  be  so  in 
cases  where  the  silence  of  the  purchaser  and  his  conduct  oper- 
ate to  mislead  the  seller  and  prevent  him  from  protecting  him- 
self; in  other  words,  where  the  conduct  of  the  buyer  would 
raise  an  estoppel  against  him.^'  But  when  the  buyer  has  ab- 
solutely rejected  the  goods,  for  whatever  reason,  his  silence 
as  to  other  objections  which  would  justify  his  refusal  to  accept, 
when  unaccompanied  by  conduct  which  may  have  nusled  and 
prejudiced  the  vendor,  caimot  be  construed  as  a  waiver  of  the 
buyer's  right  to  insist  on  his  plea  of  non-performance  on  those 
grounds."  ** 

In  insurance  law  the  same  principle  finds  application.  Where 
the  insurer  takes  a  particular  objection  to  proofs  of  loss  or  puts 
a  refusal  to  pay  upon  a  particular  ground,  this  will  operate  as 
a  waiver  of  objections  to  the  proof  which  could  have  been  rem- 
edied if  they  had  been  specified.  ^^  Even  silence  after  receipt 
of  proof  may  have  this  effect,  ^^  or  a  non-committal  an- 


latter  distinct  contract  of  purchase. 
And  it  is  quite  apparent  in  the  case 
that  the  matter  of  quantity  was  a  re- 
mote and  secondary  consideration  by 
defendant.  He  deliberately  stated  a 
single  objection  to  receiving  the  ship- 
ment. That  single  objection  was  the 
alleged  failure  of  plaintiffs  to  comply 
with  a  former  contract.  He  expressed 
a  willingness,  however,  to  take  the  full 
shipment  if  his  claim  made  under  the 
alleged  former  contract  was  considered 
in  settlement.  Thus  he  inferentially 
waived  objection  to  the  excess  of 
quantity." 

"  List  V.  Chase,  80  Ohio  St.  42,  50, 
88  N.  E.  120. 

**  Citing  Johnson  v,  Oppeoheim,  55 
N.  Y.  280,  281;  Smith  v.  Pettee,  70 
N.  Y.  13, 16-17. 

**  To  the  same  effect  are  Mente  v. 
De  Witt  Rice  Mill  Co.,  251  Fed.  252, 
163  C.  C.  A.  408;  Petersburg  Fire  Brick 
&  Tile  Co.  V.  American  Clay  M.  Co., 


89  Ohio,  965,  106  N.  E.  33,  36.  See 
also  Tufts  V.  McClure,  40  la.  317; 
International  Cheese  Co.  v.  Garra,  176 
N.  Y,  S.  523;  Miller  v.  Ungerer  (N.  Y. 
App.  D.),  176  N.  Y.  S.  860. 

M  Globe  k  Rutgers  Ins.  Co.  v,  Prai- 
rie &c.  Co.,  248  Fed.  452, 160  C.  O.  A. 
462;  Brock  v,  Des  Moines  Iiis.  Co.,  106 
la.  30,  75  N.  W.  683;  Faulkner  v. 
Manchester  Assur.  Co.,  171  Mass.  340, 
50  N.  E.  529;  First  Nat.  Bank  v.  Amer- 
ican Cent.  Ins.  Co.,  58  Minn.  492,  60 
N.  W.  345;  Taylor  v.  Roger  WiUiams 
Ins.  Co.,  51  N.  H.  50;  Weed  v.  Ham- 
burg-Bremen Fire  Ins.  Co.,  133  N.  Y. 
394, 31 N.  E.  231;  Eieman  v.  Insurance 
Co.,  150  N.  Y.  190,  44  N.  E.  698; 
Cummer  Lumber  Co.  v.  Manu£ao* 
turers',  etc.,  Co.,  67  N.  Y.  App.  Div. 
151, 73  N.  Y.  S.  668;  Sutton  v.  Am.  Ins. 
Co.,  188  Pa.  St.  380,  41  Atl.  537;  Vir- 
ginia F.  &  M.  Ins.  Co.  9.  Goode,  95 
Va.  762,  30  S.  E.  370. 

**  Great  Western  Ins.  Co.  v,  Staaden, 
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swer.^  But  a  refusal  after  loss  to  pay  a  policy  for  an  untenable 
reason,  does  not  preclude  the  insurer  from  defending  on  other 
grounds  which  could  not  have  been  remedied  had  the  refusal  or- 
iginally stated  them.  ^^  So/ '  If  when  [a  servant]  ^was  discharged 
there  existed  an  uncondoned  justification  therefor,  regardless  of 
whether  it  was  then  known  to  [the  master]  or  whether  the 
reason  assigned  for  such  discharge  was  sufficient,  [the  master 


26  m.  960;  Aleitmas  o.  Granite  Fire 
Ins.  Co.,  Ill  Me.  171,  174,  88  AtL  413 
DweQing  House  Ins.  Ck>.  v.  Snyder,  69 
N.  J.  L.  18,  22,  54  Atl.  031;  Susqu^- 
hanxia  Mut.  F.  Xna.  Co.  v.  CuaiGk,  109 
Pel  157;  Morotock  Ins.  Co.  9.  Cheek, 
93  Va.  8,  24  S.  E.  464;  Vanginder- 
taden  v,  Fhenix  Ins.  Co.,  82  Wis.  112, 
51  N.  W.  1122,  33  Am.  St.  Rep.  29. 
See  also  Keeney  v.  Home  Ins.  Co.,  71 
N.  Y.  396,  403,  27  Am.  St.  Rep.  60; 
Kernan  v,  Dutdiess,  etc.,  Ins.  Co.,  150 
N.  Y.  190,  44  N.  E.  696. 

"Works  9.  Eannera'  Mut.  F.  Ins. 
Co.,  57  Me.  281. 

■^Woodall  V.  Peari  Assuianoe  Co., 
[1919]  1KB.  593;  Cassimus  v.  Scot- 
tish Union  &  N.  Ins.  Co.,  135  Ala.  25, 
269, 33  So.  163;  Tjaftkmann  v.  Kearney, 
142  CaL  112, 115,  75  P^.  668;  Patrick 
V,  Farmers'  Ins.  Co.,  43  N.  H.  621,  80 
Am.  Dec.  197;  Devens  v.  Mechanics, 
etc.,  Ins.*  Co.,  83  N.  Y.  168;  Armstrong 
V.  Asricultural  Ins.  Co.,  130  N.  Y.  560, 
29  N.  E.  991;  National  Ins.  Co.  9. 
Brown,  128  Fb.  St.  386,  18  Atl.  389; 
Welsh  p.  London  Assur.  Corp.,  151 
Pa.  St.  607,  619,  25  AU.  142,  31  Am. 
St.  Hep.  786;  Freedman  v,  Pjrovidence, 
etc.,  Ins.  Co.,  175  Pa.  350,  34  Atl.  730; 
Rndlay  v.  Union  Mut.  F.  Ins.  Co.,  74 
Vt.  211,  52  Atl.  429,  93  Am.  St.  Rep. 
885.  See,  however,  contra^  Home  Life 
Ids.  Co.  v.  Pierce,  75  IlL  426;  Taylor  t^. 
Supreme  Lodge,  135  Mich.  231,  97 
N.  W.  680;  Continental  Ins.  Co.  v. 
Wangh,  60  Neb.  348,  83  N.  W.  81; 
Badger  o.  Glens  FaUs  Ins.  Co.,  49  Wis. 
389,  5  N.  W.  845.  In  Cook  v.  North 
British,  etc,  Insurance  Co.,  181  Mass. 


101, 104, 62  N.  E.  1049,  the  court  said: 
''When  'one  is  stating  objections,  a 
fulure  to  disclose  a  gro\md  of  objection 
in  a  particular  which  easily  could  be 
remedied  tends  to  mislead  the  other 
party  to  his  detriment;  and  is  so  con- 
traiy  to  justice  and  good  morals  as  to 
work  an  estoppel  against  doing  it  after- 
wards.' Einowlton,  J.,  in  Brown  v, 
Heniy,  172  Mass.  559,  567,  52  N.  E. 
1073.  In  this  present  case  the  reason 
that  the  notice  was  not  in  conformity 
with  the  contract  was,  not  that  it  was 
defective  in  form,  but  that,  although 
CQRect  in  form,  it  was  not  given  in 
time.  A  failure  to  give  the  notice 
within  the  time  required  stands  upon 
different  ground  from  a  failure  to  give 
the  notice  in  due  form.  The  latter 
defect  may  be  remedied,  but  the  for- 
mer, if  insisted  upon,  is  fatal  to  the 
assured.  The  silence  of  the  insurer 
even  upon  a  mere  defect  of  form  might 
be  very  injurious  to  the  assured,  since 
if  he  were  notified  of  the  defect  he 
might  save  himself  by  a  new  notice 
timely  given;  but  a  failure  to  notify  in 
time  leaves  him  at  the  mercy  of  the 
insurer,  and  to  point  out  to  him  the  fact 
will  not  aid  him  in  the  least  to  remedy 
the  defect.  The  omission  to  point  out 
to  him  the  defect  is  therefore  no  ?m)ng 
or  want  of  good  faith  to  him,  nor  is  the 
insurer  under  any  legal  obligation  to  do 
so.  Patrick  v.  Farmers'  Insurance  Co., 
43  N.  H.  621,  80  Am.  Dec.  197;  Ed- 
wards V,  Baltimore  Insurance  Co.,  3 
Gill  (Md.),  176;  May,  Ins.,  §  464,  and 
cases  cited." 
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is  not]  precluded  by  the  first  or  any  notice  of  discharge  from 
proving  an  existing  ground  not  therein  referred  to/'  ^ 

In  general  it  must  be  true  that  upon  tender  of  performance 
by  the  promisee,  the  promisor  may  refuse  to  perform  "without 
specifying  any  ground,  and  insist  upon  any  available  ground."  ^ 
But  where  the  objection  is  purely  technical,  such  as  tendering 
a  certified  check  instead  of  l^al  tender,^  or  making  proof  of 
loss  under  an  insurance  policy  in  a  somewhat  informal  manner, 
even  the  general  refusal  of  the  promisor  nxay  be  deceptive 
and,  therefore,  justify  the  court  in  r^arding  the  objection 
as  waived  when  the  promisee  in  ignorance  of  the  ground  of 
objection  allows  so  much  time  to  elapse  that  it  cannot  be  rem- 
edied.** 

§  746.  Conditioiis  in  insurance  policies. 

An  insurance  pohcy  is  a  typical  conditional  contract.  The 
insurer  is  seeking  nothing  from  the  insured  except  the  premium, 


"  Thomas  v.  Beaver  Dam  Mfg.  Co., 
157  Wis.  427,  147  N.  W.  364,  366, 
citing:  Loos  v,  Geo.  Walter  Brewing 
Co.,  145  Wis.  1,  6,  129  N.  W.  645,  140 
Am.  St.  Rep.  1052;  Independent  L. 
Ins.  Co.  V,  Williamson,  152  Ky.  818, 
154  S.  W.  409;  Von  Heyne  v.  Tomp- 
kins, 89  Minn.  77,  93  N.  W.  901,  5 
L.  R.  A.  (N.  S.)  524;  Crescent  Hoise 
Shoe  Co.  V,  Eynon,  95  Va.  151,  27  S.  E. 
935.   See  further,  in/ra,  S  839. 

uDevens  t^.  Mechanics'  &  Traders' 
Ins.  Co.,  83  N.  Y.  168, 173. 

«  See  inifra,  i  1819. 

•1  In  Findeisen  v.  Insurance  Co.,  57 
Vt.  520,  524,  527,  the  court  said:— 
"An  unqualified  refusal  by  the  com- 
pany to  pay  the  loss  upon  other  spec- 
ified gro\mds,  made  before  the  expira^ 
tion  of  the  time  within  which  it  was 
the  duty  of  the  assured,  by  the  terms 
of  the  policy,  to  file  his  proofs  of  loss, 
is  an  act  from  which  the  triers  may  find 
a  waiver  of  such  proofs.  See  authori- 
ties cited  in — ^Lyon  v.  Travellers' 
Ins.  Co.,  31  Alb.  L.  J.  59, 55  Mich.  141, 


20  N.  W.  Rep.  829;  and  in  Moal^  v, 
Vt.  M.  F.  I.  Co.,  55  Vt.  142.  ..  . 

"We  think  the  refusal  of  the  com- 
pany to  return  it  [proof  of  loss]  upon 
request,  for  the  purposes  named,  Fin- 
deisen offering  to  remedy  the  only 
objection  to  it  which  was  specifically 
pointed  out,  and  its  further  refusal  to 
point  out  the  other  defects  which  it 
purposed  insisting  upon  on  request, 
and  in  such  manner  as  to  give  the 
plaintiffs  opportunity  to  seasonably 
furnish  a  proof  of  loss  which  should 
satisfy  the  company  and  the  require- 
ments of  the  policy,  as  they  offered  to 
do,  ought  to  be  held  a  waiver  by  the 
defendant  of  the  objections  now  sought 
to  be  insisted  on,  or  else  to  estop  the 
defendant  from  now  urging  any  of 
said  objections.  It  was  such  conduct 
as  might  well  have  had  a  tendency  to 
prevent  the  plaintiffs  from  furnishing 
a  proof  of  loss  to  which  the  company 
could  not  have  made  objection,  either 
on  the  score  of  seasonableness,  or 
upon  some  other  ground,  technical  or 
substantial."  See  also  if^§  833. 
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which  is  generally  paid  in  advance  for  the  whole  or  a  portion 
of  the  term.  For  the  rest,  the  interest  of  the  insurer  is  merely  to 
avoid  performance  on  his  own  part  except  under  exactly  de- 
fined circumstances.  His  normal  and  usual  method  of  pro- 
tecting himself,  therefore,  is  by  providing  that  the  policy  shall 
not  be  paid  except  on  certain  conditions.  In  policies  of  life 
insurance  such  conditions  are  no  longer  numerous;  but  in 
insurance  of  other  kinds,  especially  fire  insurance,  the  condi- 
tions are  many.  A  full  discussion  of  these  is  impossible,  but 
the  principles  governing  their  construction  and  excuse  can  be 
shown.  They  relate  to  the  character  of  the  property  insured, 
its  condition  and  occupancy:  the  keeping  of  dangerous  articles; 
changes  in  title  or  possession;  incumbrances;  methods  of  doing 
business;  precautions  against  loss;  the  taking  of  additional  in- 
surance; the  non-payment  of  premimns  or  assessments. 

In  marine  insurance,  the  sea-worthiness  of  the  vessel  in- 
sured; the  nature  of  the  voyage  and  deviation  therefrom  are 
usual  conditions. 

In  life  insurance,  truthful  answers  to  inquiries  concerning 
age  and  physical  cohdition,  and  other  circumstances  affecting 
probability  of  life;  change  of  residence,  or  occupation,  as  well 
as  payment  of  premiums  are  usual. 

In  policies  of  insurance  of  other  sorts,  such  as  accidents  to 
the  insured,  liability  for  accidents  caused  by  the  insured;  the 
fidelity  of  employees,  and  the  solvency  of  debtors,  appropriate 
conditions  are  inserted. 

§  746.  Meaning  of  void  and  voidable. 

It  is  not  uncommon  in  many  conditional  contracts,  and  is 
especially  common  in  insurance  policies,  to  provide  that  unless 
a  certain  condition  or  conditions  are  complied  with,  the  con- 
tract shall  be  void.  If  the  condition  in  question  is  clearly 
for  the  advantage  of  one  party  only,  it  is  usual  to  construe  the 
word  void  as  meaning  voidable  by  that  party .•^    Where  the 

^  See  for  instances  of  thia  oonstnic-  App.),   117  N.  E.  273;  German  In- 

tioQ  in  insurance  polideSi — Insurance  siu*ance  Co.  v.  Shader,  68  Neb.  1,  93 

Co.  V.  Norton,  96  U.  S.  234,  24  L.  Ed.  N.  W.  972,  60  L.  R.  A.  918;  Oakes  v. 

689;  Palatine  Ins.  Go.  v,  Whitfield,  73  Manufacturers'   Ins.  Co.,   135  Mass' 

Fla.  716,  74  So.  869;  Insurance  Ck>.  of  248;  Titus  v.  Glens  Falls  Ins.  Co.,  81 

Pa.  9.  Indiana  Reduction  Co.   (Ind.  N.  Y.  410,  419;  Horton  v.  Home  Ins. 
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i^pulation  is  for  the  benefit  of  both  parties,  ^^void"  is  gLvean  its 
literal  meaning,  thou^  if  the  situation  upon  which  the  con- 
tract was  to  become  void  was  brought  about  by  the  fault  of 
one  of  the  parties,  he  might  be  precluded  from  taking  advan- 
tage of  the  provision.*'  Where  any  possible  benefit  can  accrue 
to  the  party  for  whose  benefit  the  provision  is  made,  by  keep- 
ing the  contract  in  force,  there  seems  no  doubt  of  the  propriety 
of  this  construction,  for  it  cannot  have  been  the  intention  of 
the  parties  that  by  failing  to  perform  a  condition,  one  who 
should  perform  it  can  free  himself  from  liability.*^  But  where 
the  only  possible  consequence  of  saving  void  its  literal  meaning, 
is  that  the  party  for  whose  advantage  the  stipulation  was  in- 
serted will  be  freed  from  liability,  there  is  no  reason  why  its 
Uteral  n^eaning  should  not  be  given  to  the  word.   In  any  event. 


Co.,  122  N.  C.  408,  29  S.  E.  944,  65 
Am.  St.  Bep.  717;  E^dmutz  v.  Northern 
Mutual  Ins.  Co.,  186  Pa.  571,  40  Atl. 
816;  Kingman  v.  Lancashire  Ins.  Co., 
54  S.  Gar.  599,  32  S.  £.  762. 

In  construction  of  other  kinds  of 
contracts.  Rede  v.  Farr,  6  Maule  & 
Sel.,  121;  Hyde  v.  Watts,  12  M.  &  W. 
254;  Stewart  v.  Griffith,  217  U.  S.  323; 
Haggart  v,  Wilczinski,  143  Fed.  22,  74 
C.  G.  A.  176;  Jones  v.  PuUen,  66  Ala. 
306;  Jersey  City  v.  Davis,  80  N.  J.  L. 
609,  76  Atl.  969;  Bom  t;.  Schrenkeisen, 
110  N.  Y.  65, 69, 17  N.  E.  339. 

In  construction  of  statutes  against 
fraudulent  conveyances,  Hyman  v. 
Landry,  136  Wis.  698,  116  N.  W.  236, 
128  Am.  St.  Rep.  1044. 

**New  Zealand  Shipping  Go.  v, 
8odM  des  AteUers,  [1917]  2  K.  B.  717, 
[1919]  A.  G.  1.  See  quotation  in  the 
following  note. 

*^  Another  reason  for  the  results 
reached,  but  one  which  perhaps  would 
not  cover  every  case,  is  given  in  New 
Zealand  Shipping  Co.  v.  Soci6t^  des 
AteUers,  [1917]  2  K.  B.  717,  723  (aff'd 
[1919]  A.  G.  1).  "In  every  contract 
where  the  word  is  used,  'void,'  accord- 
ing to  its  natural  and  ordinary  mean- 
ing,  means  void  to  all  intents  and 


purpoees.  Nevertheless  there  may  be  a 
case  where  the  party  who  is  alleging 
that  the  contract  is  void  may  have  to 
rely  upon  his  own  default  or  wxong  in 
order  to  bring  into  operation  the  clause 
making  the  contract  void.  Unless  the 
language  of  the  contract  constrains  the 
Court  to  hold  otherwise,  the  law  of 
England  never  permits  a  party  to 
take  advantage  of  his  own  default  or 
wrong.  In  Malins  v.  Freeman,  4  Ring. 
N.  G.  399,  Coltman,  J.,  said:  'It  is  ao 
contrary  to  justice  that  a  party  should 
avoid  his  own  contract  by  his  own 
wrong,  that  unless  constrained,  we 
should  not  adopt  a  construction  f avorar- 
ble  to  such  a  purpose.'  That  appears  to 
me  to  be  the  true  und^Iying  piiQ- 
ciple  of  the  cases  in  which  the  wotd 
'void'  has  been  construed  as  if  it 
meant  voidable.  Unless  there  are 
clear  words  to  the  contrary,  a.dauae 
making  a  contract  void  must  be  read 
subject  to  the  condition  that  the 
party  who  is  seeking  to  set  up  the  in- 
validity is  not  himself  in  default." 
It  may  certainly  be  doubted  whether 
a  third  person  could  treat  the  contract 
as  void  when  the  injured  party  did  not 
wish  to  avoid  it. 
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however^  if  void  is  to  be  given  the  meaning  of  voidable,  what 
does  voidable  mean?  Must  the  party  seeking  to  avoid  take 
the  mitiative,  or  may  he  wait  until  he  is  attacked?  The  law 
gives  the  privil^e  of  avoiding  contracts  for  several  causes,  for 
example,  fraud,  breach  of  contract;  and  in  such  cases  the  rule 
seems  to  be  that  if  the  party  desiring  to  avoid  the  transaction 
has  received  a  benefit  which  he  must  return,  as  a  condition  of 
the  avoidance  of  liability,  he  must  act  promptly,  but  if  he  has 
received  nothing,  and  merely  wishes  to  escape  liability,  he 
need  do  nothing.  He  may  wait  imtil  sued,  and  then  set  up 
his  defence.^^  A  provision  in  a  contract  that  it  shall  be  void- 
able by  one  party  on  a  certain  contingency  cannot  give  him  in- 
ferior rights.  When  it  is  provided  in  an  insurance  policy  that 
it  shall  be  void,  or  null  and  void,  for  breach  of  condition,  the 
construction  of  voidable  is  given  to  the  word  void  because  the 
provision  is  for  the  benefit  of  the  insurer;  but  the  word  cer^ 
tfunly  should  be  construed  to  give  him  the  benefit  he  was  ob- 
viously seeking.  It  cannot  have  been  the  intent  that  the 
transaction  might  be  avoided  for  breach  of  condition  only  by 
restoring  the  insured  to  his  original  status.  It  is  the  msurer's 
promise  which  is  voidable,  not  the  whole  transaction  of  taking 
out  the  policy.  The  insurer  when  taking  advantage  of  a 
breach  of  condition  is  ''not  seeking  to  rescind  the  contract 
sued  upon;  it  is  standing  upon  the  contract,  and  insisting  that 
under  its  terms  there  is  no  liability."  ^  It  seems  equally  un- 
reasonable, as  matter  of  construction,  to  suppose  that  the  in- 
surer's right  depends  on  the  return  of  a  portion  of  the  premium 
called  imeamed.  In  fact  the  premium  is  earned  in  a  fire  in- 
surance policy  when  the  contract  is  issued  and  the  risk  attaches ; 
and  in  any  policy  the  issue  of  the  policy  and  the  attachment  of 
the  risk  creates  a  debt  for  at  least  the  amount  of  the  first  pre- 
nmim  unless  the  premium  is  actually  paid;  and  this  premium 
or  debt  is  earned  by  the  conditional  promise  of  the  insurer  and 
does  not  cease  to  be  earned  if  the  insured  breaks  the  condition.^ 

"See  infra,   SS  1469,   1526;  as  to  Ck>.,  160  Cal.  510,  517,  89  Fte.  130,  10 

mistake,  see  infra,  §  1596  ad  fin.    An  L.  R.  A.  (N.  S.)  876. 

mfanVs  privilege  is  even  more  exten-  ^  See  infra,  §§  757,  888.    The  provi- 

BKve.  See  supra,  §§  231  e<  aeq.  sion  here  in  question  should  not  be 

"Goorberg   v.   Western   Assurance  confused  with  that,  also  oommon  in 


1422 


WILIiISTON  ON  CONTRACTS 


§747 


And  if  it  is  granted  the  insured  need  not  i^tnm  the  premium 
or  any  part  of  it,  surely  the  contract  cannot  mean  if  fairly  con- 
strued, that  the  insurer  has  merely  the  right  to  seek  out  the 
insured  promptly  and  declare  the  policy  cancelledi  but  that 
otherwise  it  remains  in  force  though  the  contract  says  it  is 
void  on  the  happening  of  the  condition.  There  is  no  analogy  in 
the  law  of  voidable  contracts  for  such  a  construction.  The  rule 
is  general  that  where  no  restoration  of  a  previous  status  is 
necessary,  no  action  is  necessary  by  the  party  having  the  ri^t 
of  avoidance  until  he  is  attacked.**  The  proper  effect,  there- 
fore, of  regarding  the  policy  as  voidable  is  that  when  a  claim 
is  made  upon  it,  the  insurer  may  then,  for  the  first  time,  set 
up  a  breach  of  condition.  Whether  the  insiuer's  words  or 
conduct  after  the  breach  of  condition  has  already  occurred 
can  impose  liability  upon  him  afresh,  or  preclude  him  from 
asserting  the  breach  of  condition,  is  hereafter  considered. 


§  747.  Classification  of  cases  where  hisurer's  conduct  has 
been  thought  to  preclude  insistence  on  a  condition 
or  excuse. 

In  the  numerous  American  cases  that  have  arisen  involving 
the  excuse  or  waiver  of  conditions  by  insurers,*^  there  is  a 
marked  division  into  several  classes;  the  differences  between 


insuranoe  policies,  giving  a  right  of 
cancellation  at  any  time  on  return  of  a 
yro  rata  portion  of  the  premium.  See, 
e,  g.f  Camden  Fire  Ins.  Assoc,  v, 
Grubbs,  133  Ark.  202,  202  S.  W. 
82. 

*In  Bartlesville  Oil,  etc.,  Go.  v. 
Hill,  30  Okl.  829,  121  Pac.  208,  212, 
the  court  held  that  mere  delay  in 
declaring  a  forfeiture  of  an  instalment 
contract  for  the  sale  of  real  estate  did 
not  preclude  the  seller,  even  after  suit 
had  been  brought  by  the  buyer,  from 
asserting  the  rights  reserved  under  the 
contract,  which  provided  that  for  non- 
payment of  instalments  the  company 
"should  have  the  right  to  declare  the 
contract  void."  In  support  of  its 
position  the  court  said:  "In  Kerns  v. 
McEean,  65  Gal.  411,  4  Pac.  404,  it 


was  held  that  indulgence  or  nonaction 
was  not  a  waiver;  neither  was  delay  in 
filing  a  notice.  In  Wood  v.  Planters' 
on  Mill,  76  Ark.  570,  90  S.  W.  18,  it 
was  held  that  silence  did  not  con- 
stitute a  waiver  of  a  breach  of  the  oon- 
tract;  that  it  was  only  where  a  party 
was  silent  when  he  cmghi  to  speak  that 
he  would  thereafter  be  estopped  to 
speak;  and  that  the  silence  of  appeUant 
therein  in  no  manner  changed  the 
status  of  appellee  after  the  aUeged 
breach  occurred.  Williamson  TV.  v. 
Paxton,  59  Va.  475;  Nelson  t;.  Sanders, 
123  Ala.  615,  26  So.  518." 

'*  The  exaggoated  application  of  the 
doctrine  of  waiver  to  insuranoe  policies 
has  been  due  to  American  courts  ex- 
clusively. See  Richards,  Insuraooe 
(3d  ed.),  165. 
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which  may  be  essential.    Cases  should  be  divided  somewhat 
as  follows: 

1.  Where  the  insured  and  insurer  make  a  substituted  con- 
tract supported  by  sufficient  consideration^  doing  away  with 
one  or  more  conditions  of  the  original  contract. 

2.  Where,  prior  to  or  simultaneously  with  the  breach  of  con- 
dition, the  insurer  justified  the  insured  in  believing  that  the 
breach  of  condition  would  not  be  insisted  upon. 

3.  Where  prior  to  the  loss,  but  after  the  breach  of  condition, 
the  insurer  justified  the  insured  in  believing  the  breach  would 
not  be  insisted  upon. 

4.  Where  not  only  after  breach  of  condition,  but  after  loss 
under  the  policy,  the  insurer  justified  such  belief  on  the  part 
of  the  insured. 

As  msurailce  cases  generally  involve  only  the  right  of  the  in- 
sured to  recover,  and  as  so-called  waivers  if  made  at  all  are 
generally  made  by  the  insurer,  there  is  little  occasion  for  dis- 
cussing here  the  effect  of  agreements  to  discharge  from  liability 
on  an  obligation,  as  distinguished  from  agreements  to  excuse 
from  the  operation  of  conditions  and  defences  to  an  obligation. 
An  insurance  policy  is  ordinarily  written  on  a  form  prepared  for 
general  use,  and  for  this  reason  cases  are  of  frequent  occur- 
rence where  it  is  contended  that  the  insurer's  conduct  at  the 
very  time  when  the  policy  was  issued  precludes  insistence 
on  some  of  its  conditions,  either  because  there  is  a  parol  con- 
tract substituted  for  or  collateral  with  the  policy,  or  because 
there  is  a  waiver  supported  by  the  reliance  of  the  insured.  If 
the  contract  were  an  ordinary  informal  contract,  the  parties 
would  probably  express  then*  whole  agreement  in  the  writmg, 
rather  than  execute  a  writing  in  some  degree  contradictory  of 
their  actual  intention  and  supplement  the  policy  with  an  oral 
or  implied  agreement. 

§  748.  The  insurer's  conduct  when  the  policy  is  issued. 

Conduct  of  the  insurer  at  the  time  when  the  policy  is  issued, 
which  nuiy  be  relied  upon  as  excusing  the  condition  in  the 
policy,  may  be  of  several  kinds.  The  insurer  may  expressly 
agree  that  breach  of  a  particular  affirmative  warranty  in  the 
policy  shall  not  invalidate  it.    Thus  when  the  policy  provides 
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that  the  insured  warrants  that  he  has  absolute  and  unen- 
cumbered title  to  the  property,  or  that  there  is  no  other  insur- 
ance,  or  that  any  other  supposedly  existing  fact  is  true,  the 
insurer  may  agree  that  some  lack  of  correspondence  of  the  facts 
with  the  warranty  shall  be  immaterial.  The  insurer  may  im- 
pliedly make  such  an  agreement  by  issuing  the  policy  when  he 
is  aware  that  an  affirmative  warranty  therein  is  not  true  in 
some  respect,  and  is  therefore  broken  as  soon  as  made.  Finally, 
the  insiu*er  may  expressly  or  impliedly  agree  that  a  promissory 
warranty  need  not  be  kept.  In  any  of  these  cases  if  the  insured 
enters  into  the  transaction  in  good  faith  and  on  the  assump- 
tion that  he  is  securing  a  valid  policy,  it  is  a  great  hardship, 
if  loss  afterwards  occurs,  to  refuse  him  relief  and  to  hold  the 
policy  invalidated  by  the  breach  of  warranty.  To  avoid  such  a 
hardship  courts  will  use  every  rule  of  law  which  can  fairly  be 
invoked.  To  give  the  contract  such  a  construction  as  will 
make  recovery  possible  is  the  simplest  coiu^  where  this  is 
available.  Language  does  not  always  bear  its  literal  meaning, 
nor  do  the  same  words  always  have  the  same  meaning.  If  a 
horse  is  warranted  sound  doubtless  the  meaning  of  this  war- 
ranty ordinarily  would  include  an  undertaking  that  he  had 
both  eyes,  but  if  the  buyer  and  seller  were  before  an  obviously 
one-eyed  horse  and  the  buyer  had  had  his  attention  called  to 
the  defect,  a  warranty  of  soundness  then  made  would  be  prop- 
erly construed  as  meaning  ''sound  in  every  respect  except  the 
missing  eye."  So  an  insurance  policy  the  validity  of  which  was 
made  conditional  on  payment  of  the  premium,  has  been  held 
valid  where  the  Insurance  Company  gave  credit  to  the  agent 
and  the  agent  gave  credit  to  the  insured,  on  the  ground  that 
the  meaning  of  ''payment"  included  accepting  such  credit.^^ 


^  In  White  v,  Gonnectiout  fire  Ins. 
Co.,  120  Mass.  330,  the  court  said: 
"It  is  a  fair  inference  from  all  this, 
that  the  duly  authorized  agent  of  the 
company  had  accepted  the  individual 
credit  of  Himt  as  a  payment  of  the  re- 
quired premium.  It  is  not  a  question 
of  waiver,. by  parol  agreement,  of  an 
express  stipulation  in  a  written  con- 
tract within  the  cases  cited  by  the 
defendant.    It  is  rather  a  compliance 


with  the  condition  required  to  give 
validity  to  the  policy,  within  a  largp 
class  of  cases  in  which  it  is  held  suffi- 
cient." To  similar  effect  are — ^Tayloe 
V.  Merchants'  Ins.  Co.,  9  How.  390, 
402,  13  L.  Ed.  187;  MiUer  o.  life  Ins. 
Co.,  12  WaU.  286,  303,  20  L.  Ed.  396; 
Famum  v.  Phcenix  Ins.  Co.,  83  Cal. 
246,  23  Pac.  869,  17  Am.  St.  Rep.  233; 
Berliner  v.  Travelers'  Ins.  Co.,  121  Cal. 
451,  53  Pac.  922;  &eldon  o.  Con- 
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But  in  many  cases  it  is  impossible  by  any  reasonable  construc- 
tion to  ^ve  the  policy  a  meaning  consistent  with  the  intention 
of  the  parties  as  indicated  by  their  oral  agreement  and  the 
circumstances  surrounding  the  making  of  the  contract;  and 
if  the  insured  is  to  be  protected,  it  must  be  on  the  ground  that 
though  the  terms  of  the  policy  excuse  the  insurer,  his  conduct 
has  been  such  as  to  preclude  him  from  taking  advantage  of  the 
excuse. 

§  749.  Dectsioiis  holding  that  the  parol  evidence  role  forbids 
enforcement  of  a  parol  waiver  contemporaneous 
with  the  creation  of  a  written  contract 

In  the  cases  supposed  in  the  previous  section,  it  seems  at 
first  sight  that  the  parol  evidence  rule  forbids  the  insured  to 
deny  to  the  policy  the  meaning  of  its  language  when  properly 
construed*  When  the  policy  provides  that  it  shall  be  invalid 
if  the  insured  is  not  the  owner  of  the  insured  property  a  col- 
lateral agreement  which  provides  that  the  policy  shall  be  just 
as  valid  as  if  he  were  the  owner  though  he  is  not,  directly  con- 
tradicts the  writing,  and  if  it  is  to  be  enforced  as  an  adnussible 
collateral  agreement,  it  must  be  on  the  theory  su^ested  in 
regard  to  bills  and  notes  and  deeds,^^  that  a  policy  of  insurance 
is  ordinarily  made  in  a  fixed  form  and  that  it  is  an  entirely 
natural  and  probable  thing  for  parties  to  make  a  separate  oral 
agreement  of  the  kind  suggested  rather  than  to  revise  the  terms 
of  the  policy.  Knowledge  of  existing  facts  by  the  insurer,  or 
assent  or  permission  in  any  form  that  such  facts  may  exist,  can 
amount  to  no  more  than  groimd  for  implying  a  parol  collateral 
agreement  and  ordinarily  the  fact  that  a  party  to  a  writing  has 
relied  on  an  oral  agreement  will  not  make  the  latter  bind- 
ing. Such  reliance  is  common  where  the  parol  evidence  rule 
is  invoked.  The  operation  of  that  rule  is  not  merely  to  exclude 
an  onl  agreement  made  before  or  contemporaneously  with  the 

neetioiit  life  Iii8.~Go.,  26  Conn.  207, 65  T6ol  Mfg.  Go.  v,  Hibernia  F.  Ids.  Co., 

Am.  Dec.  505;  Bouton  v.  Amerioan  66  N.  Y.  613;  Stewart  v.  Union  Mutual 

life  Ins.  Co.,  25  Conn.  542;  Jonee  v.  Life  Ins.  Co.,  155  N.  Y.  257,  49  N.  E. 

N.  Y.  life  Ins.  Co.,  168  Mass.  245,  47  876,  42  L.  R.  A.  147. 

N.  E.  92;  Shddon  v.  Atlantic  Ins.  Co.,  '^  See  supra,  §§  644,  645. 

26  N.  Y.  460, 84  Am.  Dec.  213;  Washoe 
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written  contract  when  the  oral  agreement  has  not  been  relied 
on.  It  must  be  assimied  that  generally  it  has  been  relied  on. 
The  injustice  thus  worked  is  endured  in  order  to  secure  the  ad- 
vantage which  the  parol  evidence  rule  gives  of  added  certainty 
in  the  enforcement  of  writii^.  Much  authority  of  the  highest 
character  supports  the  conclusion  that  the  oral  agreement  is 
ineffectual  to  vary  the  provisions  of  an  insurance  policy  in 
such  a  case  as  has  been  supposed.^^ 


§  700.  Contrary  decisions. 

Mai^  decisions,  however,  support  the  right  of  the  insured 
to  recover/*  and  to  most  minds  tiiese  decisions  will  seem  pref- 

"In  Lumber  Underwriters  v.  Rife, 
237  U.  8.  605,  609,  35  8.  Ct.  717,  59 
L.  Ed.  1140,  Holmes,  J.,  for  the  court 
said: — "When  by  its  written  stipula- 
tion the  document  gave  notice  that  a 
certain  term  was  inaiHt^d  upon,  it 
would  be  oontrary  to  the  fundamental 
theory  of  the  legal  relations  estab- 
lished to  allow  parol  proof  that  at 
the  very  moment  when  the  poUcy  was 
d^vered  that  term  was  waived.  It  is 
the  eBtablished  doctrine  of  this  court 
that  such  proof  cannot  be  received. 
Northern  Assurance  Co.  v.  Grand  View 
Building  Association,  183  U.  S.  308, 
46  L.  Ed.  213,  22  S.  Ct.  133;  Northern 
Assurance  Co.  b.  Grand  View  Building 
Assodation,  203  U.  B.  106,  107,  51 
L.  Ed.  109,  27  8.  Ct.  27;  Connecticut 
Fire  Ins.  Co.  v.  Buchanan,  141  Fed. 
Rep.  877,  883,  73  C.  0.  A.  111.  See 
Penman  v.  St.  Paul  Fire  &  Marine  Ins. 
Co.,  216  U.  S.  311,  64  L,  Ed.  493,  30 
S.  Ct.  312;  MtoB.  Life  Ins.  Co.  d. 
Moore,  231  U.  8.  643,  569,  68  L.  Ed. 
356,  34  8.  Ct.  186.  There  is  no  hard- 
ship in  this  rule.  No  rational  theory  of 
contract  can  be  made  that  does  not 
hold  the  assured  to  the  contents  of  the 
instrument  to  which  he  seeks  to  hold 
the  other  party,"  {C/.  American  F. 
Ins.  Co.  V.  King  Lumber  Mfg.  Co., 
[U.  S.  Oct  IWm,  1918],  39  S.  Ct. 
Rep.  431. 


To  the  same  efl 
Union  Mutual  Fire  Ins.  Co.,  7  Cuah. 
176;  Batchelder  e.  Queen  Ins.  Co.,  135 
Mass.  449;  Thomas  v.  Commercial 
Union  Assur.  Co.,  162  Mass.  29,  37 
N.  E.  672,  44  Am.  St.  Rep.  323;  Frank- 
lin Ids.  Co.  v.  Martin,  40  N.  J.  L.  56S, 
29  Am.  Rep.  271;  Bennett  v.  St.  Paul, 
etc.,  Ins.  Co.,  56  N.  J.  L.  377,  27  AU. 
641;  Jenningi  v.  Chenango  County 
Mutual  Ins.  Co.,  2  Denio,  75.  But  see 
Robbins  r.  BpringGeld  Ins.  Co.,  149 
N.  Y.  477,  44  N.  E.  Ifift. 

"  Insurance  Co.  «.  Brodie,  52  Ark. 
U,  11  B.  W.  1016;  Queen  Ina.  Co.  v. 
Patterson  Drug  Co.,  73  Fhi.  665,  74 
So.  807,  L.  R.  A.  1917  D.  1091;  Rhode 
Island  Underwriter'  Assoc,  o.  Mon- 
arch, 08  Ky.  305,  32  S.  W.  959;  G«r- 
mania  Fire  Ins.  Co.  v.  Hick,  t2S  XU. 
361, 17  N.  E.  792,  8  Am.  St.  Rep.  3S4; 
Cech  V.  Firemen's  Ins.  Co.,  201  IlL 
App.  321;  St.  Onge  c  Springfield  F.  & 
M.  Ins.  Co.,  204  HI.  App.  139;  Mo- 
Murray  i;.  Capital  Ins.  Co.,  87  la.  453, 
64  N.  W.  364;  Majcwell  n.  York  Mut. 
F.  Ins.  Co.,  114  Me.  170,  95  Atl.  877; 
Hartford  Fire  Ins.  Co.  v.  Keatui^  86 
Md.  130,  38  AU.  29,  63  Am.  St  Rep. 
499;  Michigan  Shingle  Co.  v.  State 
Inveetment  &  Ins.  Co.,  04  Mich.  388, 
53  N.  W.  945,  22  L.  R.  A.  319;  E>ah- 
rooge  0.  Sovereign  F.  Assur.  Co.,  175 
Mich.  248,  141  N.  W.  572;  ^mpaon  v. 
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erable^  if  their  result  can  be  reached  without  wrenching  legal 
principles.  Most  of  the  cases  so  deciding  speak  of  estoppel, 
but  it  is  hard  to  see  how  a  promissory  estoppel  can  be  more 
efficacious  to  avoid  the  application  of  the  parol  evidence  rule 
than  positive  contract  with  consideration;  and  certainly  a 
contemporaneous  oral  modification  of  a  written  contract  is  not 
generally  effectual  though  it  was  both  supported  by  considera- 
tion and  relied  upon.  Two  other  principles  have  been  invoked 
to  explain  at  least  partially  the  conclusion  of  the  majority  of 
the  decisions :  fraud  and  reformation  of  contract.  The  conduct 
of  the  insurer  is  not  generally  intentionally  fraudulent,  but  to 
take  mon^  as  premium  in  return  for  a  promise  which  the  in- 


(Mo  Fanners'  Ins.  Co.,  184  Mich.  547, 
151  N.  W.  610;  Gordon  v,  St.  Paul  F. 
k  M.  Ins.  Co.,  197  Mich.  226,  163 
N.  W.  956;  laverpool  and  London  and 
Globe  Ins.  Co.  v.  Famsworth  Lumber 
Co.,  72  Miss.  555,  17  So.  445;  Big 
Creek  Drug  Co.  v.  Stuyvesant  Ins. 
Co.,  115  Miss.  561,  76  So.  768;  Rissler 
p.  Amoican  Central  Ins.  Co.,  150  Mo. 
366,  51  S.  W.  755;  Rochester  Loan  & 
Banking  Co.  v.  Liberty  Ins.  Co.,  44 
Neb.  537, 62  N.  W.  877, 48  Am.  St.  Rep. 
745;  Pedmer  v.  Phoenix  Fire  Ins.  Co., 
65  N.  Y.  195;  Burnett  v.  Agricultural 
Ins.  Co.,  106  N.  Y.  243,  12  N.  E.  609; 
Wood  9.  American  Fire  Ins.  Co.,  149 
N.  Y.  382,  44  N.  £.  80,  52  Am.  St. 
Rep.  733;  Robbins  v,  Springfield  F.  & 
M.  Ins.  Co.,  149  N.  Y.  477,  44  N.  E. 
159;  McClelland  v.  Mutual  L.  Ins.  Co., 
217  N.  Y.  336,  111  N.  E.  1062;  Blass 
V.  Agricultural  Ins.  Co.,  162  N.  Y.  639, 
57  N.  £.  1104;  Clapp  v.  Farmers'  Mut. 
Fire  Ins.  Co.,  126  N.  C.  388,  35  S.  E. 
617;  Union  Insurance  Co.  v.  Mo- 
Gook^,  33  Oh.  St.  555;  Springfield 
Fite  &c.  Ins.  Co.  v.  Halsey,  52  Okl.  469, 
153  Pac.  145;  State  Mut.  Ins.  Co.  v. 
Green  (Okl.),  166  Pac.  105,  L.  R.  A. 
1917  F.  663;  Insurance  Co.  v,  Hancock, 
106  Tenn.  513,  62  S.  W.  145;  life  & 
Casualty  Co.  v.  King,  137  Tenn.  685, 
195  S.  W.  585;  Crescent  Ins.  Co.  v. 
Camp,  71  Tex.  603,  9  S.  W.  473;  Nsr 


tional  Fire  Ins.  Co.  v.  Carter  (Tex.  Civ. 
App.),  199  S.  W.  507;  Morotock  Ins. 
Co.  ».  Pankey,  91  Va.  259,  21  S.  E. 
487;  Mesterman  v.  Home  Mut.  Ins. 
Co.,  5  Wash.  524,  32  Pac.  458;  Work- 
man V.  Royal  Exchange  Assurance,  96 
Wash.  559,  165  Pac.  488;  Schultz  v, 
Caledonia  Ins.  Co.,  94  Wis.  42,  68  N. 
W.  414;  St.  Clara  Academy  v.  North 
Western  Nat.  Ins.  Co.,  98  Wis.  257,  73 
N.  W.  767.  See  also  Weir  v,  Aberdeen, 
2  B.  &  Aid.  320;  Quebec  M.  Ins.  Co. 
V,  Commercial  Bank,  L.  R.  3  P.  C.  234, 
244;  Western  Assur.  Co.  v.  Southern 
Cotton  Oil  Co.,  68  Fed.  924,  16  C.  C. 
A.  67;  Supreme  Lodge  v.  Few,  142  Ga. 
240,  82  S.  E.  627;  Illinois  Life  Ins.  Co. 
V.  Kennedy,  191  111.  App.  29;  Reserve 
L.  I.  Co.  V.  Boreing,  157  Ky.  730,  163 
S.  W.  1085;  Bemis  v.  Pacific  Coast 
Casualty  Co.,  125  Minn.  54, 145  N.  W. 
622;  Yoimt  v.  Prudential  L.  Ins.  Co. 
(Mo.  App.),  179  S.  W.  749;  Bidwell  v. 
N.  W.  Insurance  Co.,  24  N.  Y.  302; 
Robbins  v,  Springfield  Ins.  Co.,  149 
N.  Y.  477,  44  N.  E.  159;  Thebaud  v. 
Great  Western  Ins.  Co.,  155  N.  Y. 
516,  50  N.  E.  284;  Central  Market  Co. 
V.  North  British,  etc.,  Ins.  Co.,  245 
Pa.  272,  91  Atl.  662;  Curran  v.  Na- 
tional L.  Ins.  Co.,  251  Pa.  420,  96  AtL 
1041;  Powell  t^.  Coittinental  Ins.  Co., 
97  S.  Car.  375,  81  S.  E.  654. 
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surer  must  be  held  to  know  is  invalid,  may  fairly  be  regarded 
as  a  fraud  in  law  by  a  court  which  does  not  require  as  an  in- 
variable requisite  of  fraud  or  deceit  that  an  actual  wrongful 
intent  should  exist.^*  If  the  transaction  is  fraudulent  the 
question  then  arises  as  to  the  remedy  of  the  defrauded  party. 
He  could  of  course  rescind  the  transaction  and  recover  hia 
premium;  he  could  do  this  in  any  event  on  the  ground  of  f^ure 
of  consideration,  if  the  pohcy  were  imeoforceable,  since  the 
risk  has  never  attached.'^  By  the  weight  of  authority,  however, 
one  who  claims  damages  for  fraud  is  entitled  not  merely  to  be 
put  in  as  good  a  portion  as  he  would  have  been  had  the  fraud 
not  been  perpetrated,  but  in  as  good  a  position  as  he  would 
have  been  had  the  deceitful  representations  been  true."  This 
explanation  would  of  course  not  support  an  action  on  the 
policy  as  such,  but  it  would  suf^rt  an  action  of  deceit  in 
which  the  face  of  the  policy  might  be  recoverable  ia  a  juiisdio- 
tion  which  admits  that  wrongful  thought  honest  misrepresen- 
tation may  be  the  basis  for  an  action  of  deceit,  and  tiiat  the 
damages  in  such  an  action  are  not  confined  to  such  as  will 
restore  the  plaintiff  to  his  original  status.  The  other  explana- 
tion su^ested  for  allowing  the  plaintiff  to  recover,  is  that  the 
contract  should  be  reformed  in  equity  to  express  the  real  in- 
tention of  the  parties  and  that  as  a  short  cut  an  action  at  law 
on  the  policy  is  permitted  on  evidence  being  given  that  would 
warrant  reformation.  Undoubtedly  such  short  cuts  are  some- 
times taken,"  whatever  doubt  there  may  be  as  to  thor  pro- 
priety. A  court  of  equity  requires  a  degree  of  proof  before 
reforming  a  writing  which  is  not  required  of  a  plaintiff  in  an 
action  at  law.  In  an  action  on  the  policy  the  question  of  re- 
forming it  by  allowij^  effect  to  the  parol  evidence  is  neces- 
sarily left  to  the  jury  with  all  the  other  evidence  in  the  case, 
and  they  will  probably  pve  a  verdict  for  the  plaintiff  if  they 
conceive  a  mere  preponderance  of  the  evidence  justifies  re- 
covery. If  this  procedure  may  be  allowed  in  an  action  at  law 
where  a  policy  of  insurance  is  involved,  why  may  it  not  equally 
be  allowed  wherever  the  parol  evidence  rule  is  invoked?  More- 
over, if,  as  not  infrequently  happens,  the  agBut  who  writes  the 

'•  See  trtfhi,  1 1SO0.  "  See  infra,  H  1392, 1534. 

" See  v\fTa,  {767.  "See it^ra,  {  1599. 


§751    EXCUSES  FOR  NON-PERFORMANCE  OF  CONDITIONS    1429 

insuraace  having  knowledge  of  the  breach  of  affinnative  war- 
ranty and  es^ressly  or  impliedly  assenting  thereto  has  no 
authority  to  make  a  contract  on  different  terms  from  those 
provided  in  the  poUcy,  no  suit  for  reformation  could  well  be 
brought.  Some  courts  which  allow  recovery  in  spite  of  a  known 
breach  of  aflSrmative  warranty,  existing  when  the  policy  was 
issued,  distinguish  the  case  where  a  promissory  warranty 
is  broken  on  the  assurance  of  the  insurer  or  his  agent  that 
bleach  of  the  warranty  will  not  be  insisted  upon.^  One  who 
believes  that  even  a  known  breach  of  an  affirmative  warranty 
necessarily  avoids  the  policy  and  that  proof  of  orally  expressed 
intention  to  the  contrary  is  a  violation  of  the  parol  evidence 
rule,  will  not  see  much  distinction  if  the  warranty  is  promissory 
in  character.  So  far  as  hardship  upon  the  insur^  is  concerned, 
there  is  not  much  to  choose  between  the  cases.  The  only 
satisfactory  way,  then,  of  avoiding  the  hardship  is  by  limiting 
the  parol  evidence  rule  in  accordance  with  the  suggestion 
made  in  the  preceding  section.  Where,  however,  as  is  often 
the  case,  the  policy  provides  that  no  waiver  or  change  of  the 
temis  of  the  policy  shall  be  valid  unless  indorsed  thereon,^ 
no  possible  reasoning  will  permit  recovery. 

§  751.  Presumption  of  knowledge  on  llie  part  of  the  insurer 
of  invalidating  facts  at  the  time  of  issuing  the  policy. 

So  far  have  some  courts  gone  in  enforcing  policies  of  insur- 
ance in  spite  of  a  breach  of  affirmative  warranty  at  the  time  of 
issuing  the  policy,  that  they  have  held  that  the  insurer  must 
be  presumed  to  know  and  to  assent  to  the  state  of  affairs  ex- 
isting at  the  time  when  the  policy  was  issued  imless  particular 
inquiry  has  been  made  of  the  insured.^    Such  a  view  is  ob- 

"Gray  9.  Gennania  Fire  Ins.  Co.,  108,  106  N.  W.  485;  the  court  said: 

155  N.  Y.  180,  49  N.  E.  675.    See  also  ''A  strong  statement  of  this  view  is 

Hartford  Fire  Ins.  Co.  v,  Davenport,  found  in  Manchester  Fire  Assur.  Co.  v, 

37  Mich.  609;  Connecticut  Fire  Ins.  Abrams,  89  Fed.  932,  32  C.  C.  A.  426, 

Co.  V.  TiUey,  88  Va.  1024,  14  S.  £.  where  it  is  said:  'Where  the  insured 

851,  29  Am.  St.  Rep.  770;  England  v.  has  an  insurable  interest  in  the  prop- 

Westdiester  Fire  Ins.  Co.,  81  Wis.  erty,  and  in  good  faith  applies  for 

583,  51  N.  W.  954.  insurance  upon  the  same,  and  makes  no 

"  See  tnfrot  §  750.  actual  misrepresentation  or  oonceal- 

"^This  view  was  alluded  to  by  the  ment  of  his  interest  therein,  and  the 

court  in  FncBons  v.  Lone,  97  Minn.  98,  insurance  company  refrains  from  mak- 
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vioufily  artificial.  If  the  insured  reads  his  policy  he  will  be  aware 
of  the  conditions  contained  in  it.  The  decisions  above  alluded 
to  are  in  their  spirit  inconsistent  with  ihe  well-aettled  rule  that 
one  who  accepts  a  written  contract  must  be  assumed  to  assent 
to  the  terms  of  the  writing;  **  and  many  courta  accordingly 
hold  that  no  inquiry  by  the  insurance  company  is  necessary 


ing  inquiry  eonceming  hie  interest, 
&nd  iHSueB  a  policy  to  him,  and  accepts 
and  Tetaina  hia  premium,  the  company 
must  be  preeumed  to  have  knowledge 
of  the  condition  of  hia  title  and  to 
asaure  the  property  with  such  knowl- 
edge,' So,  in  Philadelphia  Tool  Co.  v. 
British,  etc.,  Aaaur.  Co.,  132  Pa.  St. 
236,  19  Atl.  77,  19  Am.  St.  Rep.  S96, 
it  was  aajd  that  'Wo  ought  to  assume 
that  a  policy  written  under  such  cir- 
cumstances was  written  upon  the 
knowledge  of  the  representative  of  the 
insurer,  and  was  intended  to  cover  in 
good  faith  the  interest  which  the  in- 
sured had  in  the  building.' 

"This  general  proposition  is  sup- 
ported to  a  greater  or  lees  extent  by 
the  decision  or  by  general  language 
used  in  Hoose  n.  Prescott  Ins.  Co.,  84 
Mich.  309,  47  N.  W.  £87,  11  L.  R.  A. 
340;  Hall  v.  Niagara  Rre  Ins.  Co.,  93 
Mich.  184,  53  N.  W.  727,  18  L.  R.  A. 
135,  32  Am.  St.  Rep.  497;  Miotke  o. 
Milwaukee  Meohanica'  Ins.  Co.,  113 
Mich,  lea,  71  N.  W.  463;  Dooly  o. 
Hanover  Fire  Ins.  Co.,  16  Wash.  155, 
47  Pac.  507,  58  Am.  St.  Rep.  26; 
Union  Assur.  Society  v.  Nails,  101  Va. 
613,  44  S.  B.  896,  99  Am.  St.  Rep.  923; 
Morotock  Ins.  Co.  i'.  Rodefer,  92  Va. 
747,  24  S.  E.  393,  53  Am.  St.  Rep.  846; 
Manhattan  Fire  Ins.  Co.  v.  Weill,  28 
Gratt.  389,  26  Am.  Rep.  364;  Morrison 
It.  Tennessee  M.  &  F.  Ins.  Co.,  IS  Mo. 
262,  59  Am.  Dec.  299;  Hanover  Fire 
Ins.  Co.  0.  Bohn,  48  Neb.  743,  67  N. 
W.  774,  58  Am.  St.  Rep.  719;  German 
Ins.  &  Sav.  Inat.  o.  Kline,  44  Neb.  395, 

62  N.  W.  857;  Phenii  Ins.  Co.  v.  Fuller, 

63  Neb,  811,  74  N.  W.  269,  40  L.  R.  A. 
408,  68  Am.  St.  Rep.  637;  Farmers'  & 


Merchants'  Ina.  Co.  v.  Mickel,  72  Neb. 
122,  100  N.  W.  130;  Wright  b.  Fire  Ins. 
Co.,  12  Mont.  474,  31  Pac.  87,  19 
L.  R.  A.  211;  Sharp  t>,  Scottish  UnioD 
&  Nat.  Ina.  Co,,  136  Gal.  542,  60  Pac, 
253,  615;  lAucaahire  Ins.  Co.  i>.  Mon- 
roe, 101  Ky.  12,  39  8.  W.  434,  19  Ky. 
L.  Rep.  204;  German  Mut.  Ins.  Co.  n. 
Niewedde,  11  Ind.  Af^.  624,  39  N.  £. 
634;  Glens  Falls  Ins.  Co.  o  Michael, 
167  Ind.  659,  74  N.  E.  964,  79  N.  E. 
006;  AUesina  v.  London  Ins.  Co.,  45 
Ore.  441,  78  Pac.  392;  Pelee  Mfg.  Co, 
p.  Sun  Fire  Office,  36  S.  C.  213,  15 
S.  E.  562;  Arthur  c  I^latine  Ids.  Co., 
36  Ore,  27,  57  Pac.  62,  76  Am.  St. 
Rep.  450;  Commonwealth  e.  Hide  & 
Leather  Co.,  112  Mass.  136,  17  Am. 
Rep.  72;  Georgia  Home  Ins.  Co.  v. 
Hohnes,  75  Miss.  390,  23  So,  1S3,  6S 
Am.  St  Rep,  611;  Peet  v.  Dakota  Fire 
ft  M.  Ins.  Co.,  1  S.  Dak.  462,  47  N.  W. 
532;  German  Ins.  Co.  v.  Davis,  6  Kan. 
App.  288,  51  Pac.  60;  New  Jersey 
Rubber  Co.  v.  Commercial  Union  Ins. 
Co.,  64  N.  J.  L.  580,  46  Atl.  777,  779. 

"A  careful  examination  of  many  of 
these  cases  will  show  that  they  ore  not 
in  point.  In  some  of  them  it  appetua 
that  the  company,  through  its  agent, 
had  actual  knowledge  of  the  condition 
of  the  title  before  the  poUcy  was  issued, 
and  this,  of  course,  distinguishes  them 
from  the  present  case.  Othov  rest 
upon  the  general  doctrine  of  conceal- 
ment, which  has  no  application  when 
the  defence  rests  upon  a  breach  of  a 
condition  precedent  contained  in  the 

"  See  supra,  S  90h. 
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in  order  to  enable  it  to  avoid  any  implication  of  consenting 
to  a  breach  of  affirmatiye  warranty  where  the  facts  which  con- 
stitute such  breach,  existing  at  the  time  when  the  policy  is 
issued,  are  unknown  to  it.^^ 

§  752.  Waiver  of  condition  after  the  issue  of  the  policy. 

If,  after  the  policy  has  been  issued,  the  insurer  indicates  by 
words  or  conduct,  that  he  will  not  enforce  o  require  perf orm- 
aDce  of  a  condition  which  has  not  then  been  broken,  and  relying 
thereon  the  insured  fails  to  perform  the  condition,  he  will  not 
be  debarred  the  eby  from  recovering  on  the  policy.  Thus  where 
a  condition  requires  pajonent  of  the  first  premium  as  a  condi- 
tion of  the  policy,  accepting  a  note  or  giving  credit  to  the  in- 
sured excuses  the  condition.**  If,  however,  there  is  a  further 
condition  that  any  note  accepted  for  the  premium  shall  be 
paid  at  maturity  or  the  policy  shall  be  avoided,  such  non  pay- 
ment at  matiuity  is  not  waived  by  the  mere  taking  of  the  note 


''The  court  so  held  in  P&rBons  v. 
Lane,  97  Minn.  96,  106  N.  W.  485, 
foUowing  earlier  decisions  of  the 
Minnesota  court,  adding  that  this 
rule  ''is  approved  and  applied  in 
Syndicate  Ins.  Go.  v,  Bohn,  65  Fed. 
165, 12  C.  C.  A.  631,  27  L.  R.  A.  614; 
Continental  Ins.  Co.  v,  Cununings,  98 
Tex.  115,  81  S.  W.  705;  Georgia  Home 
Ins.  Go.  V.  Roeenfield,  95  Fed.  358,  37 
C.  C.  A.  96;  Rosenstock  v,  Mississippi 
Home  Ins.  Go.,  82  Miss.  674,  35  So. 
309;  Orient  Ins.  Go.  v.  Williamson,  98 
Ga.  464, 25  S.  E.  560;  ^tna  Ins.  Go.  t;. 
Holoomb,  89  Tex.  404,  34  S.  W.  915; 
Phoenix  Ins.  Go.  v.  Public  Parks 
Amusement  Co.,  63  Ark.  187,  37  S.  W. 
d59;  Hebn^  v.  Palatine  Ins.  Go.,  55 
QI.  App.  275;  Dumas  v.  Northwestern 
Nat.  Ins.  Go.,  12  App.  D.  G.  245,  40 
L.  R.  A.  358;  Phoenix  Ins.  Go.  v. 
ficaries,  100  Ga.  97,  27  S.  E.  779; 
Barnard  v.  National  Fire  Ins.  Go.,  27 
Mo.  App.  26;  Mers  t;.  Franklin  In- 
surance Go.,  68  Mo.  127;  Fitchburg 
Savings  Bank  v.  Amazon  Insurance 
Co.,  125  MaflS.  431;  Waller  v.  Northern 
AsBur.  Go.,  10  Fed.  232;  Ehida  v.  Home 


Insurance  Go.,  20  Pa.  Super.  Gt.  244 
('The  question  is  not  whether  the 
insured  had  an  insurable  interest,  but 
whether  he  had  the  interest  described 
in  the  policy'),  distinguishing  Philadel- 
phia Tool  Go.  V,  British-American 
Assur.  Go.,. 132  Pa.  St.  236,  19  Atl.  77, 
19  Am.  St.  Rep.  596;  Brown  v.  Gom- 
mercial  Fire  Ins.  Go.,  86  Ala.  189,  5 
So.  500;  Liberty  Ins.  Go.  v,  Boulden, 
96  Ala.  508,  11  So.  771;  Hinman  t^. 
Hartford  Fire  Ins.  Go.,  36  Wis.  159; 
Geiss  V.  Franklin  Ins.  Go.,  123  Ind. 
172,  24  N.  E.  99,  18  Am.  St.  Rep.  324; 
Allesina  v.  London  Ins.  Go.,  45  Ore. 
441,  78  Pac.  392;  Weed  v.  London  & 
Lancashire  Fire  Ins.  Go.,  116  N.  Y. 
106,  22  N.  E.  229."  See  also  Pettijohn 
V.  St.  Paul  F.  &  M.  Ins.  Go.,  100  Kans. 
482,  164  Pac.  1096. 

^Famum  v.  Phoenix  Ins.  Go.,  83 
Gal.  246,  23  Pac.  869,  17  Am.  St.  Rep. 
233;  New  York  Life  Ins.  Go.  v.  Mc- 
Gowan,  18  Kans.  300;  German  Ins. 
Go.  V,  Shader,  68  Neb.  1,  93  N.  W. 
972,  60  L.  R.  A.  918;  Little  v.  Eureka 
Ins.  Go.,  38  Ohio  St.  110. 
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as  a  premium.**  This  is  a  typical  case  of  waiver.  The  authori- 
ties uniformly  support  the  rule  here  stated  and  the  only  diffi- 
culty is  to  determine  what  conduct  on  the  part  of  the  insurer 
will  amount  to  a  representation  that  perfonuance  of  the  con- 
dition will  not  be  required.  There  can  be  no  doubt  where  the 
insurer  gives  repress  pcsmission  to  the  insurer  to  break  or  fail 
to  perform  a  conditioUj  he  cannot  afterwards  refuse  to  per- 
form on  account  of  its  breach;  *^  and  any  conduct  sufficient 
to  justify  a  reasonable  man  in  believing  that  his  breach  was 
pennitted  will  produce  the  same  effect.**  A  condition  may  be 
waived  alt<^ther  or  only  in  part.*' 

§  763.  Whether  inaction  I^  an  insurer  after  koo^edge  of  a 
breach  of  condition  waives  the  breach. 

One  of  the  most  common  grounds  upon  which  the  insured 
rests  his  assertion  that  a  breach  of  condition  cannot  be  insisted 
upon  is  that  the  insurer  knew  of  the  breach  and  yet  took  no 
action;  that  because  of  this  conduct  the  insured  supposed  his 
poUcy  was  enforceable;  and,  only  after  a  loss  had  incurred  did 
he  learn  the  contention  of  the  insiuer  that  the  policy  had  been 
rendered  invalid.  The  force  of  this  contention  can  best  be  de- 
termined by  first  considering  whether  the  situation  presents 
a  pebble  case  of  election,  or  whether  it  is  necessary  to  estab- 
lish what  is  more  properly  called  waiver.*' 

It  is  not  a  mere  election  unless  the  insurer  will  acquire  or 
retain  rights  by  virtue  of  keeping  the  policy  in  force,  which  he 
could  not  acquire  or  retain  by  its  termination.  As  the  only 
benefit  the  insurer  derives  from  the  insurance  contract  is  pay- 

"  Iowa  life  Ins.  Co.  v.  Lewia,  187  e.,  Williams,  95  Va.  248,  28  8.  E.  214. 

U.  S.  335,  23  S.  Ct.  126,  47  L.  Ed.  204;  »  Lusk  v.  American  Cent.  Ins.  Co. 

Mutu&l  Life  Ida.  Co.  v.  French,  30  (W.  Vs.),  91  8.  E.  1078. 

Ohio  St.  240.  "  In  Jaqua  f.  Sbewalter,    10  Ind. 

«  Viele  V.  Germania  Ins.  Co.,  26  la.  App.  234,  36  N.  E.  173,  37  N.  E.  1072, 

9,  06  Am.  Dec.  83;  Mudd  c.  Gennan  the  plaintiff  executed  a  bond  on  oondi- 

Ins.  Co.,  32  Ky.  L.  Rep.  308,  56  S,  W.  tion  not  to  esta*  a  competing  businem. 

977;  £tna  L.  Ina.  Co.  v.  Hartley,  24  Subsequently  the  defendant  authorised 

Ky.  L.  Rep.  67,  67  S.  W.  19,  68  S.  W.  him  to  enter  into  a  particular  competi- 

1(^1;  Tighe  e.  Maryland  Casualty  Co.,  tive  businees,  and  he  did  ao.    To  this 

218  Maae.  463,  106  N.  E.  135;  Pindar  v.  extent  the  condition  of  the  bond  nw 

Kings  County  Ins.  Co.,  36  N.  Y.  648,  hold  waived. 

93  Am.  Deo.  544;  Farmers',  etc.,  Abboc.  ■■  See  mipra,  {  679. 
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ment  of  the  premium  or  premimns,  the  inquiry  resolves  itself 
into  this— will  the  insurer  acquire  or  retain  payments  of  pre- 
miums by  continuing  the  poIi<7  in  f orcCi  to  whidi  he  would  not 
otherwise  be  entitled? 

§  764.  bisurer's  right  to  premiums  after  a  breach  avoiding  a 
policy. 

It  may  be  supposed  under  the  contract  of  insurance: 

(1)  Hiat  the  premium  is  payable  in  instalments^  as  is  usual 
under  a  life  insurance  policy; 

(2)  That  it  has  abeady  been  paid  in  full  for  the  entire  term 
of  the  policy,  as  ordinarily  happens  under  fire  insurance  poli- 
cies; or, 

(3)  That  a  note  has  been  given  or  a  debt  incurred  for  a  pre- 
mium already  due^ 

§  766.  Life  insurance. 

In  the  first  case  it  is  evident  that  it  may  be  for  the  advan- 
tage of  the  insurer  to  continue  the  policy.  He  will  not  thereby 
acquire  a  legal  right  to  further  premiums  since  the  insured  may 
drop  the  insurance  at  any  time,  but  there  is  a  chance  that  con- 
tinued payments  will  be  made,  and  the  insurer  profit  thereby. 
There  is  here,  therefore,  on  opportunity  for  election,  and  any 
conduct  manifesting  an  unmistakable  choice  by  the  insurer  to 
continue  the  insurance  in  force,  should  be  binding  upon  him 
without  any  consideration  or  estoppel.*  Whether  mere  in- 
acti(Hi  amoimts  to  such  a  manifestation  of  election  is  akin  to 
the  question  whether  silence  may  amount  to  an  acceptance  of 
an  offer.^  If  under  the  circumstances  a  reasonable  person  in 
the  position  of  the  ins\u*ed  would  be  justified  in  believing  that 
the  insurer  had  chosen  to  continue  the  policy  having  knowledge 
of  the  facts,  there  is  an  election;  otherwise  not.^^ 

§  766.  Cases  where  the  premium  has  been  already  paid. 
If  a  premium  abeady  paid  can  be  retained  by  the  insurer, 

*  See   National   life    Ins.    Go.    v,  *^  See  also  supraf  §  730,  as  to  the 

Qayton  (Okla.)»  173  Pac.  356,  and  effect  of  aUenoe  in  estopping  the  owner 

cases  dted.  of  land. 

^8ee supra,  §91. 
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even  thoi^  the  policy  is  forfeited,  and  no  further  preniiuma 
will  accrue,  the  insurer  is  obvioufily  giving  somethii^  up  and 
getting  no  advantage  if  the  policy  is  continued  in  force.  Un- 
less, therefore,  the  insure  must  surrender  all  or  part  of  the 
pr^nium  on  avoiding  the  policy,  even  His  express  statement  to 
the  insured  that  the  policy  would  not  be  avoided,  can  impose 
liability  only  if  there  are  circumstances  of  promissory  estoppel 
or  if  it  is  assumed  that  the  promise  is  one  of  the  exceptional 
class  which  is  binding  without  either  consideration  or  such  es- 
toppel. It  is  important  therefore  to  detennine  what  are  the 
insurer's  ri^ts  in  Terence  to  retention  of  the  premium,  car 
the  collection  of  a  note  pven  therefor. 

§  767.  Right  of  insurer  to  retain  the  premium  when  the  policy 
is  avoided. 

"When  a  man  acts  in  consideration  of  a  conditional  promise, 
if  he  gets  the  promise  he  gets  all  that  he  is  entitled  to  by  his 
act,  and,  if,  as  events  turn  out,  the  condition  is  not  satisfied, 
and  the  promise  calls  for  no  performance,  there  is  no  failure 
of  consideration."  "  If,  therefore,  the  risk  once  attaches,  the 
insured  has  received  consideration  for  his  premiimi,  and  if 
by  his  own  fault,  or  by  chance,  the  conditional  promise  of  the 
insiu^r  calls  for  no  performance,  no  part  of  the  premium  can 
be  recovered." 

Where  the  risk  never  attaches,  there  is  more  apparent  reason 
for  requirii^  a  surrender  of  the  premiimi  by  the  insurer  in 
order  to  prevent  his  retention  of  it  (when  the  considera- 
tion for  it  has  failed  if  the  conditions  of  the  poUcy  are  en- 
forced) <^)erating  as  a  waiver  of  those  conditions.  But  though 
the  premium  is  recoverable,  the  rule  is  still  that  surrender 
of  it  is  not  essential  to  avoiding  the  poUcy.  In  an  elabo- 
rate opinion,**  the  Supreme  Court  of  Minnesota  has  said: 
"The  facts  which  prevented  it  [the  risk]  from  attaching 
were  at  all  times  known  to  the  insured,  and  when  they  be- 
came known  to  the  insurer  it  was  not  called  upon  to  do  any- 
thing to  invalidate  the  pohcy.    The  only  duty  which  then 

"  Holmes,  J.,  in  Gutlon  tt.  Maroiu,  "  See  cases  cited  ij^ra,  n.  ]7. 

165  Maes.  335,  336,  43  N.  E.  125;  and  "  Parsons  i>.  Lane,  97  Minn.  98,  106 
see  supra,  SI  12.  N.  W.  485. 


§757    EXCUSES  FOR  NON-PERFORMANCE  OF  CONDITIONS     1435 


rested  upon  the  insurer  was  to  do  nothing,  actively  or  other- 
wise, whtch  would  mislead  the  other  party  to  the  contract  to 
his  material  injury.  Whether  it  is  the  duty  of  the  insurer  to 
return  the  premiums  is  determined  by  various  considerations. 
If  the  policy  is  wrongfully  terminated  by  the  insurer,  it  must 
return  the  premiums.^^  So,  when  the  company  becomes  in- 
solvent, unearned  premiums  are  a  claim  against  the  insolvent 
estate.^  If  the  policy  is  illegal  the  premiums  cannot  be  re- 
covered,'^  unless  the  parties  are  not  Hn  pari  delicto.^  ^  If  the 
policy  is  not  illegal,  and  once  attaches  and  the  risk  is  assxmied, 
the  entire  prenumn  is  earned,  and  if  a  forfeiture  results  from  a 
breach  of  a  promissory  warranty  or  of  a  condition  subsequent, 
the  insurer  cannot  be  required  to  return  any  part  of  the  pre- 
mium. It  is  all  earned  when  the  risk  attaches.^  But  if  the 
policy  never  attaches  because  of  a  breach  of  a  condition  pre- 
cedent, the  insurer  never  assumes  any  risk  of  loss,  and  never 
earns  any  part  of  the  premium.*  While  there  is  some  conflict 
of  authority,  we  think  that  under  such  conditions  the  proper 
rule  is  that  the  insured,  if  he  has  not  been  guilty  of  fraud,  is 


^Ihid^  citiDg  McCall  v.  Phoenix 
Mutaal  life  Ins.  Ck).,  9  W.  Va.  237,  27 
Am.R^.  55S. 

"Citiog  Smith  v.  National  Credit 
Id&  Co.,  05  Minn.  283,  68  N.  W.  28, 
33  L.  R.  A.  511;  In  re  Minneapolis 
Mutual  Fire  Ins.  Co.,  40  Minn.  291, 
51 N.  W.  921;  Clark  v.  Manufacturers' 
Ins.  Co.,  130  Ind.  332,  30  N.  £.  212. 

^  Citing  Howard  v.  Refuge  Friendly 
Society,  54  L.  T.  (N.  S.)  644;  Lowry  r. 
Bourdieu,  2  Dou^U^  468,  14  English 
Rul.Ca8.533. 

**  Harse  v.  Pearl  life  Assur.  Co.,  73 
L  J.  K  B.  373;  American  Mutual  life 
Ids.  Co.  v.  Bertram,  163  Ind.  51,  70 
N.  E.  258»  64  L.  R.  A.  935. 

"Citing  Home  Fire  Ins.  Co.  v. 
Kuhfanan,  58  Neb.  488,  78  N.  W.  936, 
76  Am.  St.  Rep.  Ill;  U.  S.  life  Ins. 
Co.  V.  Smith,  92  Fed.  503,  34  C.  C.  A. 
506;  Todd  Co.  v.  Farmers'  Mutual 
Rie  Ins.  Co.,  137  Mich.  188,  100  N. 
W.  442;  Alabama  Mutual  Assur.  Co. 
9.  Long,   123  Ala.  667,  26  So.  655; 


Fulton  V.  Lancaster,  7  Ohio  St.  5,  pt.  2; 
Merchants'  Ins.  Co.  v.  Clapp,  11  Pick. 
56;  Phoenix  Ins.  Co.  v,  Stevenson,  78 
Ky.  150;  Mutual  life  Ins.  Co.  v. 
Kelly,  114  Fed.  268,  52  C.  C.  A.  154; 
Dickerson  v.  Northwestern  Mutual 
life  Ins.  Co.,  200  HI.  270,  65  N.  E. 
694;  Home  Insurance  Co.  v.  Dauben- 
speck,  115  Ind.  306,  17  N.  E.  601; 
Pearistine  v.  Westchester  Fire  Ins.  Co., 
70  S.  C.  75,  49  S.  E.  4;  Norris  v.  Hart- 
ford  Fire  Ins.  Co.,  55  S.  C.  450,  33 
S.  E.  566,  74  Am.  St.  Rep.  765;  Medley 
V,  German  Alliance  Ins.  Co.,  55  W.  Va. 
342,  47  S.  E.  101;  Harris  v.  Scrivener 
(Tex.  Civ.  App.),  78  S.  W.  705.  To 
these  cases  may  be  added  Elder  v. 
Federal  Ins.  Co.,  213  Mass.  389,  100 
N.  E.  655.  In  Kentucky  live  Stock 
Ins.  Co.  V,  Stout,  175  Ky.  343,  194  S. 
W.  318,  the  coiurt  implied  that  a  note 
given  for  the  premium  could  not  be 
retained  and  collected  if  the  insurer 
insisted  upon  a  breach  of  condition. 
1  See  infra,  §  1568. 
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entitled  to  recover  back  what  he  has  paid  to  the  insurance  com- 
pany.* 

"  In  the  case  at  bar  the  court  ordered  the  recovers  to  return 
the  premiums  which  had  been  paid,  and  the  phuntiff  thus  re- 
ceived the  full  benefit  of  the  rule.  But  it  does  not  foUow  that 
it  is  the  duty  of  the  insurer  to  take  affirmative  action  to  find 
the  insured  and  tend^  back  the  amoimt  of  the  premiums  which 
have  been  paid  voluntarily  before  the  insure  had  knowledge 
of  the  breach  of  condition.'  In  some  States  statutes  have  been 
enacted  which  require  an  insurance  company  to  return  all  pre- 
miums which  it  has  received,  as  a  condition  precedent  to  inter- 
posing a  defence  on  the  ground  that  the  policy  was  obtained 
by  misr^resentations.*    In  this  case  the  insure  is  not  asking 


■eating  Tyrie  v.  Fletcher,  Cowp. 
666;  Fuse  v.  Parkinson,  4  Taimt.  640, 
14  E^.  Rul.  Cas.  630;  Stevenson  r. 
Snow,  3  Butt.  1237;  Foster  a.  Unitad 
States  Ins.  Co.,  11  Pick.  85;  CUrk  v. 
Manufacturers'  Ins.  Co.,  2  Woodb.  & 
M.  472,  Fed.  Cas.  No.  2,829;  Insuranoe 
Company  i>,  Pyle,  44  Ohio  St.  19,  4 
N.  E.  466,  68  Am.  St.  Rep.  781;  Jonea 
t>.  Insurance  Co.,  90  Tenn.  604,  18 
S.  W.  260, 25  Am.  St.  Rep.  706;  Mulvejr 
■>.  Gore  Ins.  Co.,  2S  U.  Can.  Q.  B.  424; 
Geo^a  ^me  Ins.  Co.  v.  Roeenfield, 
96  Fed.  368,  37  C.  C.  A.  96;  Fowler  ti. 
Scottish  Life  Ins.  Society,  28  L.  J.  Ch. 
225;  Delavigne  v.  United  Ins.  Co.,  1 
Johns.  Cas.  310.  See  RochestcT  Ins. 
Co.  V.  Martin,  13  Minn.  69,  and  author- 
ities cited  in  Taylor  n.  Grand  Lodge 
A.  O.  U.  W.,  96  Minn.  441,  108  N.  W. 
408. 

■Citing  Geoi^  Home  Ins.  Co.  v. 
Roeenfield,  96  Fed.  358, 37  C.  C.  A.  96; 
Austin  K.  Mutual  R.  F.  L.  Assn.,  132 
Fed.  665;  Houdeck  o.  Mochanta'  & 
Bankers'  Ins.  Co.,  102  Iowa,  303,  71 
N.  W.  351.  As  noted  in  Taylor  v. 
Grand  Lodge  A.  O.  U.  F.,  96  Minn. 
441, 106  N.  W.  408,  the  case  of  Schrei- 
ber  V.  German-American  Hail  Ins. 
Co.,  43  Minn.  367,  46  N.  W.  708,  is  not 
an  authority  for  the  rule  that  the  mere 
retention  of  the  premium  paid  before 


notice  of  a  breach  of  a 
conclusive  evidence  of  an  election  to 
treat  the  policy  as  valid.  Neither  do 
the  cases  incidentally  referred  to  by 
Chief  Justice  Gilfillan  in  that  case 
sustain  this  propositjon..  In  fish- 
beck  V.  Fhenix  Ins.  Co.,  54  Cal.  422, 
there  was  present  every  element  of  e 
technical  eetoppd.  The  point  ia  not 
decided  in  Harris  v.  Equitable  life, 
etc.,  BotAety,  64  N.  Y.  196.  In  Bakei 
tr.  New  York  Life  Ins.  Co.,  77  Fed.  550, 
it  appeared  that  the  inauranoe  com- 
pany for  a  full  year  after  knowledge  ol 
all  the  facts  treated  the  policy  as  in 
force.  Jones  t>.  Insurance  Co.,  9C 
Tenn.  604,  18  S.  W.  260,  26  Ann.  St. 
Rep.  706,  was  an  action  by  the  insured 
to  recover  the  premiums.  See  com- 
ment upon  these  cases,  and  Home 
Mutual  Lite  Assoc,  v.  Riel,  1  Mooa- 
ghoD,  616,  17  Atl.  36,  in  Georgia 
Home  Ins.  Co.  p.  Roaoifidd,  nipro. 
*  rating  Rev.  St.  Mo.  1879,  {  5977; 
N.  Y.  Ufe  Ins.  Co.  p.  Fletcher,  117 
U.  S.  619,  e  S.  Ot.  837,  29  L.  Ed.  934; 
Civ.  Code  Cal.,  {  2617;  and  Acts  Va. 
1897,  1898,  p.  636,  o.  601  IVa.  Code, 
1904,  638];  Vance,  Ins.  245.  Tbc 
court  adds: — Virginia  F^re  Ins.  Co.  v. 
CummingB  (Tei.  Civ.  App.),  78  S.  W, 
716,  and  Metropolitan  life  Ins.  Co.  v. 
Moore,  117  Ky.  651,  79  S.  W.  219,  su» 


§  757  ExcrtJSEs  for  non-performance  of  conditions   1437 


to  have  the  contract  rescinded.  The  premium  came  into  its 
possession  lawfully  under  color  of  what  was  assumed  to  be  a 
valid  contract,  and  it  cannot  properly  be  placed  in  a  position 
of  withholding  it  until  repayment  has  been  demanded.  It 
seems  to  us  that  it  would  be  as  reasonable  to  require  the  in- 
sured, when  he  learns  that  the  insurer  claims  that  the  policy 
is  invalid;  to  either  accept  the  situation  and  demand  a  return 
of  his  payments,  or  stand  on  what  he  assumes  to  be  his  rights 
and  attempt  to  enforce  them.^  If  he  does  not  do  this,  it  should 
not  lie  in  his  mouth  to  assert  that  the  other  party  cannot  be 
heard  on  its  defence  imtil  it  has  tendered  to  him  what  he  as- 
serts that  he  has  no  right  to  receive,  and  will  not  or  cannot  ac- 
cept without  abandoning  his  entire  claim  for  indemnity.  The 
only  logical  course  is  to  leave  the  parties  where  they  are  until 
their  respective  rights  are  detenoined.  If  the  defendant  pre- 
vails the  plaintiff  should  have  judgment  for  the  return  of  his 


tain  the  appdlant's  contention;  but 
they  rest  upon  what  seems  to  us  an 
erroneous  theory.  The  rule  there 
ai^lied  would  be  properly  applicable 
in  an  action  by  an  insurance  company 
against  the  insured  for  the  purpose  of 
having  the  contract  rescinded.  [To 
these  decisions  may  be  added  Insurance 
Ck>.  &  Pa.  0.  Indiana  Reduction  Co. 
(Ind.  App.),  117  N.  E.  273,  and  Indiana 
cases  cited;  Thompson  v.  Insurance 
Co.,  es  S.  Car.  290,  41  S.  £.  464; 
Pbwell  V.  Insurance  Co.,  97  S.  Car.  375, 
81  S.  E.  654.]  Neither  is  appellant's 
contention  sustained  by  Mississippi 
Home  Ins.  Co.  v,  Dobbins,  81  Miss. 
623, 630,  33  So.  504,  506.  In  that  case 
the  premium  was  paid  after  the  agent  of 
the  company  had  notice  of  the  loss;  and 
after  notice  of  the  additional  insur- 
ance the  company  furnished  blanks 
and  allowed  the  insured  to  make  proofs 
of  loss.  It  was  hdd  that,  under  the 
circumstances  and  the  terms  of  the 
policy  with  reference  to  the  return  of 
premiums  upon  cancellation  of  the 
policy,  the  company  was  estopped  by 
its  faQure  to  return  the  unearned 
premium.    Commercial  Assur.  Co.  v. 


New  Jersey  Rubber  Co.,  61  N.  J.  Eq. 
446,  49  Atl.  155,  was  a  suit  by  the  in- 
surer to  cancel  tlie  policy. 

(In  Benanti  v,  Delaware  Ins.  Co.,  86 
Conn.  15,  19,  however,  the  court  said: 
"Had  the  defendant  retained  the 
premium  prior  to  the  loss  and  after  it 
knew  the  breaches  of  these  conditions, 
it  would  have  waived  the  right  to  avoid 
the  policy  through  them.  The  risk  of 
the  policy  upon  breach  of  this  condition 
precedent  never  attached.  It  might 
have  been  given  life  by  being  adopted 
or  ratified  prior  to  the  loss;  after  that 
event  it  could  not  be.  A  waiver  or  an 
estoppel  predicated  upon  facts  subse- 
quent to  the  loss  could  not  affect  the 
rights  of  the  plaintiff  under  the  policy* 
Hence,  if  the  knowledge  of  the  breach 
came  to  the  insurer  after  the  loss,  its 
retention  of  the  premium  after  such 
knowledge  did  not  affect  the  plain- 
tiff's rights,  and  therefore  can  furnish 
no  foundation  for  a  waiver  or  es- 
toppel.") 

*  The  court  here  adds:  "A  somewhat 
similar  principle  was  applied  in  Amer- 
ican life  Ins.  Co.  v,  Bertram,  163  Ind. 
51,  70  N.  £.  258,  64  L.  R.  A.  035." 


1438  WILLIBTON  ON  CONTRACTS  §  757 

premiums.  But  the  insurance  company  must  be  consistent. 
If  it  claims  that  l^e  contract  is  not  in  force,  it  must  not  ex- 
pressly nor  imphedly  recognize  it  as  effective.  If  the  insured 
demands  the  return  of  what  he  has  paid  as  [n'^niums,  it  must 
comply  with  the  demand  if  it  claims  that  the  risk  never  at- 
tached. If  it  refuses  to  rettim  the  money  it  places  itself  in  a 
position  which  is  inconsistent  with  an  honest  intention  to 
avail  itself  of  the  breach  of  condition,  and  recognizes  the  con- 
tract as  in  force  just  as  effectively  as  it  would  by  accepting  and 
retfuning  assessments  or  premiums  after  it  has  acquired  knowl- 
edge that  there  had  been  a  forfeiture.  Having  thus  made  its 
election,  it  will  be  held  to  have  subjected  itself  to  all  the  liabil- 
ities which  attach  thereto.  Even  when  knowledge  of  the  breach 
of  a  condition  is  acquired  before  a  loss  occurs,  the  company 
is  not,  under  our  decisions,  required  to  do  any  aflfirmative  act.* 
"  There  is  evOT  stronger  reason  for  holding  that  this  is  the  rule 
when  the  insured  does  not  leam  of  the  breach  of  conditions 
until  after  a  loss.  The  rights  of  the  parties  have  then  been  de- 
termined and  fixed  by  the  occurrence  of  the  event  insured 
against  J  It  is  essentially  a  matter  of  intention;  and  when 
the  only  proof  of  that  intention  rests  in  what  a  party  does  or 
forbears  to  do  his  acts  or  omisdon  to  act  relied  upon  should 
be  so  manifestly  consistent  with  and  indicative  of  an  intention 
to  voluntarily  relinquish  a  then  known  particular  right  or 
benefit  that  no  other  reasonable  explanation  of  his  conduct  is 

■  The  court  hen  &dds:  "In  Johnaon  give  notice  that  he  should  inaist  upon 

e.  Ammcan  Ids.  Co.,  41  Minn.  396,  43  and  avail  himself  of  the  proper  legal 

N.  W.  59,  where  the  insured  procured  effect  of  the  agreement.    It  required  no 

other  insurance  in  violation  of  a  condi-  a£Brmative  act  of  election  on  the  part 

tion  which  provided  that  the  policy  of  the  company  to  make  operative  the 

should  be  void  if  other  insurance  WW  clause  avoiding  the  contract  whenem 

obtained  'without  notice  to  and  oon-  the  specified  conditions  should  occur, 

sent    of    this    company    in    writing  Its  obligations  ceased,   unleas,   being 

thereon,'  the    court,  through  Justice  informed  of  the  fact,  it  consented  to 

Dickinson,  s^:  .'By  the  plain  terms  the  additional  insurance,  or  in  some 

of  the  policy,  other  insurance  without  manner  waived   the   forfeiture,'     To 

the  consent  of  this  company  would  the  same  effect  is  Betcher  o.  Capital 

ipao  facto  void  the  contract;  and  in  the  Fire  Ins.  Co.,  78  Minn.  240,  80  N.  W. 

csae  of  a  oontract  thus  avoided  it  971." 

would  not   be   obligatory   upon   the         '  Berman  v.    Accident  AssociatiOD, 

insure  to  repay  any  of  the  unearned  107  Me.  308,  373,  78  Atl.  462. 
IH«mhun,  nor  would  be  be  required  to 
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possible.  Unless  one  is  shown  to  have  full  knowledge  of  all 
the  material  facts  that  establish  his  right  he  cannot  be  held  to 
have  waived  it." 

§  768.  No  affirmatiye  action  on  the  part  ot  the  insurer  is  gen- 
erally necessary  in  order  to  avoid  a  policy  for  breach 
of  condition. 

Even  though  the  insured  has  no  right  to  recover  any  por- 
tion of  the  premium  if  the  policy  is  avoided  for  breach  of  con- 
dition, it  is,  nevertheless,  held  or  assumed  by  some  courts  that 
affirmative  action  on  the  part  of  the  insurer  is  necessary  in  order 
to  termioate  the  rights  of  the  insiured  xmder  the  contract.  The 
supposed  analogy  of  a  lease  or  other  deed  granting  a  conditional 
estate  in  land,  has  probably  contributed  to  this  idea.  A  lease 
either  for  life  or  for  years  creates  an  estate  in  land.  When  the 
estate  has  once  been  created,  it  cannot  be  terminated  except 
by  reentry.'  This  is  an  inheritance  of  the  modem  law  illus- 
trating the  importance  which  possession  of  tangible  property 
had,  and  still  has  in  the  law. 

The  obligation  of  an  insurer,  however,  does  not  create  an 
estate  which  exists  until  it  is  determined,  nor  a  general  obliga- 
tion to  "insure"  which  the  insurer  might  on  certain  contin- 
geacies  take  away  from  the  insured.  From  the  outset  there  was 
loerely  a  conditional  promise  imposing  on  the  promisor  only 
such  liability  as  its  conditional  terms  indicate.^  It  is  true  that 
a  policy  of  insurance  may  give  in  terms  to  the  insurer  a  right 
to  cancel  it  in  a  certain  event,  or  at  the  option  of  the  company, 
and  to  take  advantage  of  its  right  the  insurer  must  take  active 
steps;  *®  but  such  a  provision  is  not,  strictly  speaking,  a  condi- 
tion qualifying  the  insurer's  promise,  and  any  attempt  to  give 
a  similar  construction  to  warranties  and  conditions  generally 
is  an  error.  It  should  be  observed,  however,  that  even  after 
breach  of  condition,  the  contract  still  exists,  but  it  exists  as  a 
conditional  contract.  Even  though  the  condition  can  no  longer 
be  performed,  the  situation  is  not  the  same  as  if  no  contract 

'Smith's  L.  Cas.  (8th  Am.  ed.)  102.  Lockwood  v,  Middlesex  Mut.  Assur. 

*  See  9upn,  §  746.  Co.,  47  Conn.  553;  Hansell-Elcock  Co. 

^  Patterson  p.  Equitable  life  Assur.  t;.  Frankfort  &o.  Ins.  Co.,  177  III.  App. 

Soc.,  112  Ark.  171, 165  S.  W.  454,  457;  500. 
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to  provide  in  policies  of  insurance  that  a  written  indorsemeni 
on  the  policy  is  essential  to  the  validity  of  a  modification  of  the 
contract  or  a  waivo-  of  condition.  The  mere  fact  that  a  con- 
tract provides  that  its  terms  shall  not  be  altered  except  by  s 
writing,  is  ineffectual  to  produce  the  desired  effect  because  the 
provision  requiring  a  writing  may  itself  be  abrogated  by  sub- 
sequent parol  ^[reement.'*  But  an  insurer  is  ordinarily  a  cor- 
poration and,  therefore,  can  act  only  by  agents  having  actual 
or  apparent  authority.  A  provision  that  modifications  of  the 
poUcy  must  be  written  on  the  policy  implies  that  the  actual 
authority  of  an  ^ent  to  vary  the  contract  is  limited  to  varia- 
tions indorsed  on  the  pohcy,  and  as  this  limitation  is  e!q>ressed 
in  the  written  contract,  the  possibihty  of  apparent  authority 
in  excess  of  actual  authority  seems  excluded.  It  should  be  ob- 
served, however,  that  waiver  of  a  condition  may  occur  without 
modification  of  the  contract,"  and  therefore  a  provision  in  a 
pohcy  which  forbids  merely  alteration  or  modification  of  the 
contract  without  written  indorsement  does  not  exclude  the 
possibility  of  parol  waiver."  To  meet  this  difficulty  a  stronger 
limitation  of  power  has  been  inserted  in  pohcies  to  the  effect 
that  no  modification  or  waiver  of  any  term  of  the  pohcy  shall 
be  bindii^  except  m  writing  indorsed  upon  the  pohcy.  By 
such  a  provision  authority  of  an  a^nt  not  only  to  modify 

had  Bufficient  Eictual  or  apparent  au-  O'Brian,  S  Ky.  L.  Rep.  785;  Liver- 

tbority   to   bind   the   company.     The  pool,  etc.,  Ins.  Co.  v.  Sheffy,  71  Miss. 

numerous   deciaionB   on   what   conjiti-  919,  16  So.  307;  Dilleber  v.  Knicker- 

tutea  such  authority  cannot  be  hera  booker  L.   Ina.  Co.,   76  N.  Y.  567; 

ooasidered.  Gnibbs  r.  North  Carolina  Home  Ins. 

u  Insurance  Company  of  N.  Amer-  Co.,  108  N.  C.  472,  13  S.  E.  236,  23 

ica  V.  Williama  (Ala.),  77  So.  159.    And  Am.  St.  Rep.  62;  Menti  u.  Lancasttr 

see  it^ra,  i  1828.  Fire  Ins.  Co.,  79  Pa.  475;  Creecent  Ins. 

"  See  rupro,  j  595.  Co.  v.  Griffin,  59  Tex.  509;  Pahner  u. 

"  Mutual    Reserve    Ac.    Aaeoc    o.  St.  Paul  F.  A  M.  Ins.  Co.,  44  Wis.  201. 

Qevelaiid  Woolen  Mille,  82  Fed.  608,  But  see  Kyte  v.  Commercial  Union 

27  C.  C.  A.  212;  Continental  Fire  Ins.  Aaaur.  Co.,  144  Mass.  43,  10  N.  £.  518; 

Co.  V.  Brooks,  131  Ala.  614,  30  So.  Parker  v.  Rochceter  Ins.  Co.,  162  Mass. 

876;  Carrugi  v.  Atlantic  Fire  Ins.  Co.,  479,  39  N.  E.  179.    Not  all  the  casce 

40  Ga.  135,  2  Am.  St.  Rep.  567;  Illinois  in  this  note  were  rested  on  any  distinc- 

Fire  Ins.  Co.  v.  Stanton,  57  III.  354;  tion  between  a  policy  requiring  coo- 

Farmera'  A  Mech.  Ufe  Assoc,  b.  Caine,  sent  merely   to  modifications  of  the 

234  III.  599,   70  N.  E.   956;   Viele  v.  contract  and  decisions  requiring  con- 

Gennania  Ins.  Co.,  20  la.  D,  96  Am.  sent  to  waivers  also,  but  their  facta 

Dec.   83;    New   Orleans    Ins.    Co.   «.  seem  to  make  such  distinction  possible. 
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the  contract  orally  but  also  to  waive  orally  a  condition  or  to 
estop  the  insurance  company  seems  on  principle  excluded. 
Though  there  may  be  a  waiver  based  on  promissory  estoppel 
without  a  variation  of  the  contract^^^  it  is  essential  for  estoppel 
of  any  kind  that  action  shall  be  reasonably  taken  in  reliance 
on  some  representation  or  promise  made  by  the  person  estopped 
or  by  one  having  power  to  bind  him.  The  terms  of  a  policy 
containing  the  provision  xmder  discussion  not  only  preclude 
the  supposition  of  authority  on  the  part  of  an  agent  to  make 
parol  representations  or  promises^  but  also  preclude  the  reason- 
ableness of  any  reliance  thereon.^  Doubtless  the  corporation 
cannot  limit  its  own  power  to  make  oral  substituted  contracts 
or  waivers,  and  the  fact  that  it  states  in  a  policy  that  the  powers 
of  its  agents  are  limited  to  what  is  stated  in  writing  will  not 
prevent  it  from  giving  them  larger  powers  during  the  life  of  the 


^  See  9upm,  §  505. 

"In  Gladding  v.  Califonua,  etc., 
Fire  Ins.  Aaaoc,,  66  Cal.  6,  8,  4  Fac. 
764,  the  court  thuB  expressed  the 
matter:  "The  mode  is  the  measure  of 
the  power.  If  so,  no  officer  of  the  com- 
pany was  authorized  to  consent  to  an 
increase  of  the  risk  in  any  other  than 
the  prescribed  mode."  To  the  same 
effect  are:  Northern  Assurance  Co.  v. 
Grand  View  Building  Assoc.,  183  U.  S. 
306, 46  L.  Ed.  213,  22  S.  Ct.  133;  Enos 
V.  Sun  Ins.  Co.,  67  Cal.  621, 8  Pftc.  379; 
Kyte  V.  Commercial  Assur.  Co.,  144 
Mass.  43,  10  N.  E.  518;  Atwood  v. 
Caledonian  Am.  Ins.  Co.,  206  Mass.  96, 
92  N.  E.  32;  Woodside  Brewing  Co.  v. 
P&cific  Fire  Ins.  Co.,  11  N.  Y.  App. 
Div.  68,  42  N.  Y.  Supp.  620,  affd.  159 
N.  Y.  549,  54  N.  E.  1095.  And  see 
cases  iftfroy  n.  39. 

In  Baumgartel  9.  Providence,  etc.. 
Insurance  Co.  decided  by  the  Coiurt 
of  Appeals  of  New  York,  136  N.  Y.  547, 
32  N.  E.  990,  the  owner  of  the  insured 
ixoperty,  about  a  week  after  the 
issuance  of  the  second  policy,  told  the 
agent,  who  issued  the  previous  policy 
and  the  one  sued  upon,  that  he  had 
taken  out  some  additional  insurance. 


when  the  agent  said:  ''All  right,  I  wiQ 
attend  to  it."  Nothing  further  was 
said.  The  policy  was  never  delivered 
to  the  agent,  and  he  never  indorsed 
thereon  the  company's  consent  to 
the  issuance  of  the  additional  pohcy. 
The  policy  was  a  standard  form  con- 
taining provisions  requiring  written 
indorsement  of  permission  for  other 
insurance.  The  insured  property  was 
destroyed  by  fire,  and  the  insurer  de- 
fended on  the  ground  that  additional 
insurance  had  been  taken  out  without 
having  the  written  consent  of  the  in- 
surer indorsed  upon  the  first  policy. 
The  plaintiff  contended  that,  because 
of  the  defendant's  knowledge  of  the 
concurrent  insurance  and  the  promise 
of  its  agent  ''to  attend  to  it"  (which 
was  understood  to  mean  that  he  would 
indorse  the  company's  consent  on  the 
policy),  the  clause  prohibiting  addi- 
tional insurance  was  waived.  The 
court  held  that  the  condition  could 
not  be  waived  except  in  the  manner 
provided  therefor  in  the  poUcy,  and 
that  the  policy  had  been  forfeited. 
To  the  same  c£Fect  is  Hrouish  v.  Home 
Ins.  Co.,  33  S.  Dak.  428,  146  N.  W. 
588. 
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policy.'^  But  such  a  change  cannot  be  assumed  without  proof, 
and  if  by  authority  of  the  directors  of  the  ccunpany  the  powera 
of  all  its  officers  or  agents  are  limited,  one  of  them,  even 
the  president,  cannot  enlarge  the  powers  of  any  of  them. 
If  the  insurer  chooses  to  require  a  vote  of  the  directors- 
for  the  validity  of  even  a  trivial  act  and  brings  notice 
of  the  requirement  to  the  otlier  interested  party,  there  can 
be  no  legal  objection  to  the  requiremoit.  Clear  as  this  seems 
on  principle,  the  hardship  that  arises  when  the  insured  in  good 
faitli  trusts  to  parol  representations  or  pronuses  of  an  agent 
authorized  to  write  insurance,  has  led  many  courts  to  hold  that 
a  parol  waiver  based  on  estoppel  may  be  worked  against  the 
company  by  such  an  ^ent  in  ^ite  of  any  limitations  of  au- 
thority in  tiie  policy." 

§  760.  Express  limitatloii  on  powers  of  agents  to  waive  condi- 
tions. 

A  prohibition  more  fwecise  (though  it  seems  of  identical 
meaning)  attempted  by  insurance  companies  to  the  effect  that 
no  officer  or  agent  of  the  company  should  have  power  to  modify 
or  to  waive  terms  of  the  pohcy  without  written  indorsement 
has  also  been  held  in^ectual  by  some  courts;  "  but  the  con- 

"  Insuranoe  Co.  «.  Norton,96  U.  S  .  1916  B.  1189;  Hanover  Fire  Iiu.  Co.  c. 

234,  24  L.  Ed.  689.  Dole,  20  Ind.  App.  333,  GO  N.  E.  772; 

**  People's  National  F.  Ins.  Co.  p.  GennaD-AmericoD  Ins.  Co.  v.  Yellow 

JackBon,  155  Ky.  160,  159  S.  W.  688;  Poplar  Lumbw  Co.,  27  Ky.  L.  Rep. 

Woatcheater  Fire  Im.  Co.  i..  Earle,  33  106,  84  8.  W.  661;  Rediker  d.  Queen 

Mich.  143;  Dahnx^e  i>.  Sovereign  F.  Ins.  Co.,  107  Mich.  224,  66  N.  W.  105; 

Ins.  Co.,  175  Mich.  248,  141  N.  W.  Wilson  c.  Commercial  Union  AsBur. 

672;  Steen  v.  Niagara  Fire  Ins.  Co.,  89  Co.,  51  S.  Car.  540,  29  S.  £.  245,  64 

N.  V.  315,  42  Am.  Rep.  297;  Gold-  Am.  St.  Rep.  700;  Cave  v.  Home  Ins. 

water  v.  Liverpoo),  etc.,  Ins.  Co.,  39  Co.,  57  S.  Car.  347,  35  8.  E.  SH; 

Hun,  176,  affd.  in  109  N.  Y.  618,  15  Wagner  v.  Westcheeter  Fire  Ins.  Co., 

N.  E.  S96;  St.  Paul,  etc.,  Ins.  Co.  v.  92  Tex.  549,  60  S.  W.  669;  Carey  v. 

Parsons,  47  Minn.  352,  50  N.  W.  240;  Garman-American  Ins.  Co.,  84  Wis. 

German  Ins.  Co.  v.  Heiduk,  30  Neb.  80,  54  N.  W.  18,  20  L.  R.  A.  267,  36 

288, 46  N.  W.  481,  27  Am.  St.  Rep.  402  Am.  St.  Rep.  907.     (But  see  Straker 

(but  see  Hortfofd    Fire  Ins.   Co.  u.  v.  Hiffinix  Ins.  Co,,  101  Wis.  403,  77 

lAndfare,  63  Neb.  559,88  N.W.  779);  N.    W.    752).      See   also   Crumley   v. 

Springfield  lire  &c.  Ins.  Co.  n.  Halsey,  Sovereign  Camp,  102  8.  Car.  386,  86 

52  Okl.  469,  153  Poc.  145.  S.  E.  S54,  and  an  article  by  S.  B.  Wor- 

o  Southern  States  F.   Ins.   Co.   «.  ner  in  6  Calif.  L.  Rev.  203,  on  the  effect 

Vann,  69  Fla.  540,  68  So.  647,  L.  R.  A.  of  a  provision  in  an  insurance  policy 
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trary  and  sounder  view  is  supported  by  good  authority.  ^^  Fi- 
naUy,  a  still  more  explicit  provision  has  been  attempted 
which  confines  the  authority  to  modify  or  waive  conditions 
to  certain  specified  officers  who,  it  is  provided,  axB  author- 
ized to  make  such  modifications  or  waivers  in  writing  on  the 
policy.  Even  with  such  a  provision  parol  waivers  have  been 
uphdd;  ^^  though  other  courts  enforce  the  terms  of  the  policy.^ 


limiting  the  authority  of  an  agent  to 
alter  the  contract. 

**See  cases  cited  infra,  n.  43,  also 
MdgB  V.  London  Assur.  Ck>.,  134  Fed. 
1021,  68  C.  C.  A.  249;  Mulrooney  v. 
Royal  Ina.  Ck).,  157  Fed.  506;  Mary- 
land Casualty  Ck).  v.  Eddy,  230  Fed. 
477, 152  C.  C.  A.  355;  Ck)hen  v.  Home 
Ins.  Co.  (Del.),  07  Atl.  1014;  Lippman 
V.  JEtDA  Ins.  Co.,  108  Ga.  301,  33  8.  E. 
807, 75  Am.  St.  Rep.  62;  Bailey  v.  First 
Nat.  F.  Ins.  Co.,  18  Ga.  App.  213,  80 
8.  £.  80;  Murphy  v.  Royal  Ins.  Co., 
52  La.  Ann.  775,  27  So.  143;  Urbaniak 
V.  Firemen's  Ins.  Co.,  227  Mass.  132, 
116  N.  £.  413;  Hunt  v.  State  Ins.  Co., 
66  Neb.  121,  02  N.  W.  021;  Union 
Central  Life  Ins.  Co.  v.  Hook,  62  Ohio 
St.  256,  56  N.  £.  006;  Morgan  v. 
American  Central  Ins.  Co.,  80  W.  Va. 
1,  02  S.  £.  84,  L.  R.  A.  1017  D.  1040. 
See  also  Cauman  v,  American  Credit 
Indemnity  Co.,  220  Mass.  278,  118 
N.  £.  250.  In  New  York  a  distinction 
k  made  between  a  policy  which  con- 
taLos  merely  general  terms  forbidding 
modifications  or  waiver  without  writ- 
ing, and  a  policy  which  provides  that 
no  officer  or  agent  shall  have  power  to 
modify  or  waive  by  parol.  If  a  policy 
contains  the  latter  provision,  a  parol 
waiver  is  ineffectual.  Walsh  v.  Hart- 
ford Fire  Ins.  Co.,  73  N.  Y.  5.  The 
New  York  court  also  takes  the  dis- 
tinction between  "conditions  which 
rdate  to  the  ino^tion  of  the  contract, 
where  the  agent  delivered  it  and  re- 
ceived the  premium  with  a  knowledge 
of  the  true  situation,"  and  conditions 
broken  subsequently. 

In  the  former  case  the  provision  in 


the  policy  denying  power  to  the  agent 
to  modify  or  waive,  is  held  ineffectual. 
Gibson  Electric  Co.  v,  Liverpool,  etc., 
Ins.  Co.,  150  N.  Y.  418,  426,  54  N.  E. 
23.  See  also  Medley  v,  Qennan 
Alliance  Ins.  Co.,  55  W.  Va.  342,  47 
S.  E.  101.  But  see  the  criticism  on  this 
view  in — ^Northern  Assurance  Co.  v. 
Grand  View  Building  Assoc,  183  U.  S. 
308,  340,  46  L.  Ed.  213,  22  S.  Ct.  133. 

**  Industrial  Mut.  Indemnity  Co.  v, 
Thompson,  83  Ark.  574, 104  S.  W.  200, 
10  L.  R.  A.  (N.  S.)  1064;  Phenix  Ins. 
Co.  V.  Hart,  140  lU.  513,  36  N.  E.  000; 
Phenix  Ins.  Co.  v.  Caldwell,  187  111. 
73,  58  N.  E.  314;  Union  Central  life 
Ins.  Co.  V.  Whetsel,  20  Ind.  App.  658, 
65  N.  E.  15;  King  v.  Council  Bluffs 
Ins.  Co.,  72  la.  310,  33  N.  W.  600; 
Lutz  V.  Anchor  Fire  Ins.  Co.,  120 
la.  136,  04  N.  W.  274,  08  Am.  St.  Rep. 
340;  James  v.  Mutual  Reserve  Fund 
life  Assoc.,  148  Mo.  1,  40  S.  W.  078; 
Springfield  Steam  Laundry  Co.  v» 
Traders'  Ins.  Co.,  151  Mo.  00,  52  S.  W. 
238,  74  Am.  St.  Rep.  521;  iEtna  life 
Ins.  Co.  V,  Fallow,  110  Tenn.  720,  77 
8.  W.  037;  Kahn  v.  Traders'  Ins.  Co.,  4 
Wyo.  410,  34  Pac.  1050,  62  Am.  St. 
Rep.  47. 

**  Porter  v.  United  States  life  Ins. 
Co.,  160  Mass.  183,  35  N.  E.  678; 
Collins  v.  Metropolitan  Life  Ins.  Co., 
32  Mont.  320,  80  Pac.  600,  108  Am. 
St.  Rep.  578;  Wheeler  v.  United  States 
Casualty  Co.,  71  N.  J.  L.  306,  50  Atl. 
347;  O'Brien  v,  Prescott  Ins.  Co.,  134 
N.  Y.  28,  31  N.  E.  265;  Union  Central 
life  Ins.  Co.  v.  Hook,  62  Ohio  St.  256, 
56  N.  E.  006;  Metropolitan  life  Ins. 
Co.  V.  Hall,  104  Va.  572,  52  S.  E.  345; 
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A  distinction  seems  possible  in  this  respect  between  a  waiver 
based  on  estoppel  or  on  a  promise,  on  the  one  hand,  and  election 
on  the  other.  While  an  agent's  powers  to  promise  or  to  rep- 
resent may  be  limited,  an  insurance  company  having  knowl- 
edge of  a  breach  cannot  retain  a  benefit  to  which  it  is  only  en- 
titled on  the  theory  that  a  pohcy  continues  in  force,  and  also 
deny  the  validity  of  the  pohcy.  And  if  the  compsay  by  its 
agents  or  officers  authorized  to  receive  and  retain  the  bcoiefit 
does  so  retain  benefits  which  it  is  entitled  to  retain  only  on  the 
assumption  that  the  policy  continues,  the  l^al  consequences  of 
election  will  follow  although  the  pohcy  may  state  in  espress 
terms  that  they  shall  not."  A  statute  also  may  give  one  who 
solicits  insurance  or  receives  premiums  the  powers  of  an  agent.  ^ 
Likewise  if  an  agent  is  authorized  to  make  an  oral  contract  for 
insurance,  an  oral  contract  on  new  con^deration  in  snbstitu- 


I.  Roclcford  Ins.  Co.,  70  Wis. 
1,  35  N.  W.  34;  Stevens  o.  Queen  Ins. 
Co.,  81  Wis.  335,  51  N.  W.  555,  29 
Am.  St.  Rep.  905,  &nd  see  ossea  ntpra, 
n.  41. 

"  fieatty  D.  Mutu&I  Reserve  E^ind  L. 
Assoc.,  75  Fed.  65,  21  C.  C.  A.  227; 
Crumley  t>.  Sovereign  Camp,  102  S. 
Car.  S86,  86  S.  E.  954.    llius  where  as 


having  knowledge  of  a 
breach,  and  retains  them,  the  retention 
will  amount  to  an  election  to  choose  the 
benefit  of  the  premiums  rather  than  the 
avoidance  of  the  poUcy,  in  spite  of 
clauses  requiring  waivers  to  be  in 
writing.  Bennett  c.  Union  Central 
Life  Ins.  Co.,  203  HI.  439,  67  N.  E. 
971;  Union  Central  Life  Ins.  Co.  v. 
Whetiiel,  29  Ind.  App.  658,  66  N.  E. 
15;  N'ortham  v.  International  Ina. 
Co.,  45  N.  Y.  App.  D.  177,  61  N.  Y.  8. 
45,  aSd.  165  N.  Y.  666,  59  N.  E.  1127. 
The  same  principle  was  applied  in  Man- 
chester v.  Guardian  Assur.  Co.,  151 
N.  Y.  88,  46  N.  E.  381,  66  Am.  St. 
Rep.  600,  where  a  general  agent  with 
authority  to  indorae  a  waiver  promised 
but  failed  to  go  to  a  mor^agee  of  the 
insured  property  who  held  the  policy, 


and  make  the  lequired  indorsement. 
See  also  Kotwicki  o.  Thuringia  Ins.  Co., 
134  Mich.  82,  96  N.  W.  976.  Cf. 
Northam  v.  Dutchess  Co.  Mut.  Ina. 
Co.,  166  N.  Y.  319,  S9  N.  E.  912,  82 
Am.  St.  Rep.  655.  Where  the  agent, 
in  reply  to  a  statement  of  the  insured 
that  the  insured  property  had  been 
assigned,  and  that  the  policy  was 
locked  up  in  a  safe  which  be  could  not 
open,  said,  "I  will  see  that  the  insur- 
ance ia  all  right."  In  this  case  and  in 
Baumgartel  v.  Providoic^  etc.,  Ins. 
Co.,  136  N.  Y.  547,  32  N.  E.  990, 
where  the  agent  said,  "All  ri^t,  I  wiU 
attend  to  it,"  the  court  hdd  that 
there  was  no  estoppel.  There  was  "at 
beat  but  a  promise  to  make  the  proper 
indorsement  when  the  policy  should 
be  presented  to  the  agent."  A  still 
more  difficult  case  to  distinguish  from 
Manchester  v.  Guardian  Ins.  Co., 
gupra,  is  Ferry  v.  Caledonian  Ins.  Co., 
103  N.  Y.  App.  Div.  113,  93  N.  Y. 
8.60. 

■*A  Florida  Btatut«  to  this  effect 
was  Buetained  in  American  F.  Ins.  Co. 
D.  King  Lumber  &  Mfg.  Co.,  (U.  8. 
Oct.  Term,  1918),  39  8.  Ct.  Bep. 
431. 
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tion  for  a  previous  written  policy  may  well  be  held  valid;  the 
prohibition  in  the  policy  against  any  but  written  modifications 
bemg  constraed  as  aimed  only  at  changes  in  the  policy  without 
additional  premiimi.^ 

§  761.  Whether  an  ineffectual  attempt  to  collect  a  premium 
deprives  the  insurer  of  a  known  defence. 

An  ineffectual  attempt  without  suit  to  collect  a  premium 
after  the  policy  by  its  terms  has  become  invalidated  by  non- 
payment has  been  held  to  preclude  the  insurer  from  thereaf ter, 
for  that  reason,  refusing  to  fulfil  its  contract.'^  These  decisions 
find  support  in  a  dictum  by  Parke,  B.,  in  r^ard  to  the  analogous 
case  of  a  landlord  electing  to  continue  a  tenancy  rather  than 
disposess  a  tenant  for  breach  of  condition.  He  said — ^'  I  think 
that  an  absolute  unqualified  demand  of  the  rent  [accruing 
subsequent  to  breach  of  condition]  by  a  person  having  suf- 
ficient authority,  would  have  amounted  to  a  waiver  of  the  for- 
feiture." *^  This  dictum,  however,  seems  never  to  have  been 
followed.'^  Such  a  result  seems  undesirable.  The  facts  doubt- 
less show  that  the  insurer  or  landlord  is  willing  to  accept  pay- 
ment at  the  time  when  demand  is  made  and,  on  condition  that 
payment  is  then  made,  to  disregard  the  delay  up  to  that  time; 
but  they  do  not  show  a  willingness  to  keep  the  contract  in 
force  even  though  the  payment  is  not  made.  The  decisions 
are  inconsistent  with  the  cases  of  election  referred  to  in  ihe 
preceding  section,  and  are  opposed  by  other  authorities  holding 
that  merely  demanding  a  premimn  is  not  a  conclusive  election 
to  continue  a  policy  of  insurance  in  force.*'    Moreover,  a  do- 

**  Mackintoeh  v,  Ai^cultural  F.  Ids.  Farmers'  Mutual  Fire  Ins.   Co.,   50 

Co.,  150  Cal.  440,  89  Pac.  102,  119  Mich.  200,  15  N.  W.  82;  Robinson  v. 

Am.  St.  Rep.  234.  Pacific  F.  Ins.  Co.,  18  Hun,  395. 

"GaDiher  v.  State  Mutual  life  Ins.  *^  Doe  v.  Birch,  1  M.  &  W.  406,  408. 
Co.,  150  Ala.  543,  43  So.  833,  124  Am.  <>  It  was  quoted  in  Dendy  v,  Nicholl, 
St  Rep.  83;  Union  Central  Life  Ins.  4  C.  B.  (N.  S.)  376,  735,  with  the  re- 
Co.  V,  Burnett,  136  HI.  App.  187;  mark  (at  page  386)  'Hhat  dictum  goes 
Union  Central  Life  Ins.  Co.  v.  Spinks,  beyond  what  is  necessary  in  the 
110  Ky.  261,  83  S.  W.  615,  69  L.  R.  A.  present  case."  In  Dendy  v.  Nicholl, 
264;  Walls  v.  Home  Ins.  Co.,  114  Ky.  it  was  held  that  bringing  an  action  for 
611,  71  S.  W.  650,  102  Am.  St.  Rep.  rent  accruing  subsequent  to  the  for- 
296;  New  England  Mutual  life  Ins.  feiture  was  a  conclusive  election  to 
Co.  V.  Springgate,  129  Ky.  627,  112  continue  the  tenancy. 
8.  W.  681.  113  S.  W.  824:  Obnsted  v,  ^  Ware  v.  MillviUe,  etc.,  Ins.  Co.,  46 
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mand  of  a  premium  can  certainly  not  amount  to  an  election 
or  surrender  of  any  defence,  where  the  premium  has  already 
been  earned  because  the  risk  attached,  and  the  insuro'  is  en- 
titled to  the  premium  even  though  the  policy  is  no  longer  con- 
tinued in  force.  Where,  however,  the  insurer  is  oititled  to  the 
premium  only  on  the  assumption  of  the  continuance  of  the  in- 
surance, obtaining  a  judgment  for  a  premium  is  a  conclu^ve 
election.**  But  donanding  payment  in  justifiable  ignorance 
of  material  facts  will  not  ordinarily  be  a  binding  election; " 
and  cert^nly  a  demand  for  payment  cannot  be,  when  made 
upon  a  condition  which  the  insured  never  fulfils." 

Even  the  actual  receipt  of  a  premiiun  if  accepted  condi- 
tionally and  returned  when  the  condition  is  not  fulfilled  is  an 
election  to  continue  insurance  in  force.^ 


N.  J.  L.  177;  Coh«i  p.  ContinentBl  Fin 
Ins.  Co.,  67  Tex.  326,  3  S.  W.  206,  60 
Am.  Rep.  24;  Cowen  v.  Equitable  life 
Ins.  Co.,  37  Tex.  Civ.  App.  430,  84  8. 
W.  404.  See  &lao  T.inn  v.  New  York 
life  Ins.  Co.,  78  Mo.  App.  192.  PUo- 
ing  a  premiuni  not«  in  tbe  h&ndH  of  as 
attorney  for  oollection  waa  hdd  incon- 
clumve  in  Bee  c.  Mutual  Reserve  Life 
Ins.  Co.,  SO  Wash.  49,  96  Poc.  £22,  18 
L.  R.  A.  (N.  8.)  902,  126  Am.  St.  Rep. 
886. 

■*  National  Life  Ins.  Co,  v.  Reppond 
(Tex.  Civ.  App.),  81  8.  W.  1012. 

•■  Potta  t>.  Continental  Idb.  Co.,  107 
I^.  326,  53  S.  W.  669.  (Loss  had  al- 
ready occurred.) 

"Fidelity  Mutual  Life  Ins.  Co. 
V.  Price,  117  Ky.  26,  H  8.  W,  384. 
(The  presentation  of  a  health  certifi- 
cate.) 

"  Clifton  f.  Mutual  Life  Ins.  Co., 
168  N.  C.  499,  84  S.  E.  817,  818.  Tlie 
court  said:— "The  defendant  had  a 
right  to  receive  the  premium  and  hold 
it,  awaiting  the  return  of  the  health 
certificate.  That  not  being  forth- 
coming, the  defendant  properly  re- 
turned the  prraoium  after  the  death  of 
the  insured.  Receiving  the  premium 
under  such  circumatanoes  is  no  evi- 


dtnee  of  s  waiver.  Melvin  e.  Hedmont 
Ins.  Co.,  150  N.  C.  398,  64  S.  E.  180^ 
134  Am.  St.  R<^.  943;  Sexton  >. 
Insurance  Co.,  157  N.  C.  142,  72  8.  E. 
863;  WiDde  e.  National  Council,  151 
H.  C.  527,  66  8.  £.  579;  Page  r. 
Junior  Order,  153  N.  C.  404,  69  S. 
£.414.  .  . 

"The  doctrine  laid  down  in  the  text- 
books and  by  the  decisions  of  other 
states  is  in  line  with  the  dedaioiis  of 
this  state,  as  are  also  the  decisions  of 
the  Supreme  Court  of  the  United 
States.  Klon  v.  Insurance  Co.,  104 
n.  S.  88,  26  L.  Ed.  662;  Insurance  Co. 
0.  Statham,  93  U.  8.  24,  23  L.  Ed. 
789." 

But  in  Franda  c.  Andrait  Order 
United  Workmen,  150  Mo.  App.  347, 
357,  130  8.  W.  500,  tiie  court  said:— 
"It  appears  in  proof  defendant  re- 
ceived the  November  remittance  from 
the  insured  amounting  to  $15.44  on  or 
prior  to  Deoonbw  20th,  for  it  wrote 
him  of  that  date  that  it  would  hold 
the  money  in  abeyance  until  he  had 
furnished  the  iiealth  certificate  re- 
quired. There  can  be  no  doubt  that 
the  insurance  was  forfeited  on  the 
first  day  of  December  by  virtue  of  the 
contract   and   it  may  be  defendant 
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§  762.  Te]]:qK>rary  breach  of  warranty  or  condition. 

Where  a  warranty  or  condition  applies  to  a  continuing  state 
of  things,  as  occupancy  of  premises  insured  against  fire,  or  the 
residence  of  one  whose  life  is  insured  within  certain  countries 
or  latitudes,  the  question  may  arise  whether  breach  of  the  con- 
dition avoids  liability  only  if  loss  is  caused  while  the  condition 
is  bemg  broken,  or  because  of  its  breach,  or  whether  the  con- 
tract is  entire  and  any  breach  is  fatal  to  any  claim  ui>on  it, 
whenever  or  however  arising.  The  question  should  properly 
be  regarded  as  depending  on  the  expressed  intention  of  the 
parties.  Obvious  as  this  is,  the  cases  often  assume  that  there 
is  some  principle  of  insurance  law  which  necessarily  involves 
one  or  the  other  result.  But  it  is  perfectly  possible  to  make  a 
contract  in  either  form.  If,  however,  the  policy  states  that 
breach  of  the  condition  renders  the  policy  void,  the  words  if 
given  their  natural  meaning  must  apply  to  the  whole  promise 
of  the  insured.  Though  this  construction  has  been  accepted 
by  many  courts,"  others  in  order  to  avoid  hardship  to  the  in- 
sured have  construed  the  contract  as  merely  suspended  while 


Bhould  not  be  declared  to  have  waived 
the  forfeiture  by  the  mere  holding  of 
this  money  a  few  days  or  a  reasonable 
length  of  time  for  the  health  certificate 
to  be  furnished,  but  it  appears  that  the 
health  certificate  was  not  finally  fur- 
nished until  the  6th  or  8th  of  February 
thereafter.  It  seems  that  this  of  itself 
would  indicate  a  purpose  on  the  part  of 
defendant  not  to  enforce  the  provisions 
of  the  contract  with  respect  to  for- 
feiture. At  any  rate,  under  the  estab- 
lished rule  of  decision  in  this  state, 
defendant  should  have  returned  the 
assessment  promptly  or  within  a 
reasonable  time  at  least  or  it  will  be 
treated  as  having  waived  the  forfeiture. 
In  Andrus  v.  Insurance  Co.,  168  Mo. 
151,  165,  166,  67  S.  W.  582,  a  case 
presenting  one  feature  much  resembling 
this  one,  our  Supreme  Court  has  said 
substantially,  the  insurer  may  not 
thus  retain  the  assessment  and  there- 
after  insist   on   the   forfeiture   even 


though  it  communicated  the  fact  to 
the  insured  that  it  held  such  payment 
on  condition  that  a  health  certificate 
would  be  furnished." 

» Imperial  Fire  Ins.  Co.  v,  Coos 
County,  151  U.  S.  452,  14  Sup.  Ct. 
379,  38  L.  Ed.  231;  Germania  Fire 
Insurance  Co.  v,  Deckard,  3  Ind.  App. 
361,  28  N.  E.  868;  Howell  v.  Equitable 
Soc.,  16  Md.  377;  Tumbull  v.  Insurance 
Co.,  83  Md.  312,  34  Atl.  875;  Lyman  v. 
Insurance  Co.,  14  Allen,  329;  Kyte  v. 
Assurance  Co.,  149  Mass.  116,  21 
N.  E.  361,  3  L.  R.  A.  508;  First  Con- 
gregational Church  V.  Holyoke  Fire 
Ins.  Co.,  158  Mass.  475,  33  N.  E.  572, 
19  L.  R.  A.  587,  35  Am.  St.  Rep.  508; 
Mead  v.  Northwestern  Insurance  Co., 
7  N.  Y.  530;  Newport  Imp.  Co.  i;. 
Home  Insurance  Co.,  163  N.  Y.  237, 
57  N.  E.  475;  Farmers'  Ins.  Co.  v. 
Archer,  36  Ohio  St.  608;  Bemis  v, 
Harborcreek  Ins.  Co.,  200  Pa.  340,  49 
AU.  769. 
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the  breach  of  conditicm  continues  if  the  loss  was  not  due  in  any 
d^ree  to  breach  of  the  condition.** 

Such  a  construction  prevents  the  condition  from  working  a 
penalty  or  forfeiture,  but  it  must  be  confessed  with  some  strain- 
ing of  the  meaning  of  the  F.ng1iBh  lai^^uage.  In  a  recent  decision 
the  Supreme  Court  of  Maine  ^  thus  summarized  the  matter:  . 

"An  examination  of  t^e  authorities  reveals  Uie  fact  that  in 
some  states  the  courts  have  held  that  the  breach  of  these  con- 
ditions does  not  render  the  policy  void  but  merely  suspends  its 
operation,  and  whoi  tiie  breach  ceases,  the  policy  again  at- 
taches. They  make  it  a  case  of  suspended  animation  rather 
than  of  death.  But  it  would  seem  that  in  order  to  do  this  they 
ignore  the  plain  words  of  ,the  contract  and  seek  to  reach  a 
conclusion  which  under  the  circumstances  might  seem  fairer 
to  the  assured,  workii^  out  what  they  conceive  to  be  'sub- 
stantial justice.' 

"  The  reasons  given  for  these  deci^ons  do  not  commend  them- 
selves to  our  judgment.  In  some  cases  the  later  decidons  are 
based  upon  earher  ones  arising  under  a  different  form  of  policy 
where  ^e  temporary  suspension  was  expressly  provided  for, 
but  the  distinction  is  not  noted,  or,  if  noted,  the  earlier  is 
followed,  notwithstanding  the  changed  contract."  " 

-  Putnam  e.  iDguraaoe  Co.,  4  Fed.  L.  R.  A.  (N.  &.)  627;  State  InBunmce 

763;  Schloes  v.  Westchester  Fire  Ins.  Co.  t>.  Schreck,  27  Neb.  527,  43  N.  W. 

Co.,  141  Ala.  666,  37  So.  701,  109  Am.  340,  6  L.  R.  A.  624,  20  Am.  St.  Rep. 

St.  Rep.  58;  Athens  Insurance  Co.  o.  696;  Johansen  v.   Insuranoe  Co.,   54 

Toney,  1  Ga.  App.  492,  57  S.  E.  1013;  Neb.  648,  74  N.  W.  866;  Garrison  v. 

Tndtn'  Insurance  Co.  v.  Catling,  163  Insurance  Co.,  56  N.  J.  L.  235,  28 

HI.  266, 45  N.  E.  255;  Bom  c.  Insurance  Atl.  8;  Tompkins  t>.  loiurance  Co.,  22 

Co.,  110  la.  379,  81  N.  W.  676,  80  N.  Y.  App.  Div.  380,  49  N.  Y.  S. 

Am.  St.  Rep.  300,  120  la.  299,  94  N.  184;  Cottingham  t>.  Maryland  Motor 

W.    849;    Phcenix    Insurance    Co.    v.  Car  Ina.  Co.,  168  N.  C.  259,  84  8.  E. 

Lawraice,  4  Mete.  (Ky.)  9,  81  Am.  274,  L.  R.  A.  1915  D.  344;  Mutual 

Dec.  521;  Gennania  Fire  Ins.  Co.  v.  Fire  Insurance  Co.  v.  Coatesville,  80 

Tutley,  167  Ky.  57,  179  3.  W.  1069;  Pa.  407;  Warehouse  Co.  v.  Insurance 

dowa  tr.  Insurance  Co.,  19  La.  28,  36  Co.,  76  S.  C.  76,  56  S.  E.  654, 10  L.  R. 

Am.  Dec.  665;  Lane  t>.  Insurance  Co.,  A.  (N.  8.)  736,  121  Am.  8t.  Rep.  941; 

12  Me.  44, 28  Am.  Dec.  150;  Worthing-  Silver  v.  Assurance  Corp.,  61  Wash, 

ton  V.  Bearse,  12  Allen,  382,  90  Am.  693,  112  Pae.  666. 

Dec.  152;  Hinckley  v.  Inaurance  Co.,  "  Dolliver  «.  Granite  State  Fire  Ins. 

140  Mass.  38,  1  N.  E.  737,  54  Am.  Rep.  Co.,  Ill  Me.  275,  89  Atl.  8,  50  L.  R.  A. 

445;  Insurance  Co.  v.  Pitts,  88  Miss.  (N.  S.)  1106. 

587,  41  So.  5,  117  Am.  St.  Rep.  766,  7  "The   court   continues:    "For   in- 
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§  763.  Waiver  after  loss. 

If  an  insurer  after  a  loss  has  taken  place,  for  which  the  insurer 
is  not  liablci  should  promise  to  pay  the  loss,  there  is  no  consider- 
ation for  the  promise.    If  the  reason  why  the  insurer  is  not 


stance,  three  eaiiy  cases  are  often  cited 
as  authority  for  the  doctrine  of  revivifi- 
cation, vis.:  Lounsbury  v.  Insurance 
Co.,  8  Conn.  460,  21  Am.  Dec.  686; 
Fhcenix  Insurance  Co.  v,  Lawrence,  4 
Mete.  (Ky.)  9,  81  Am.  Dec.  521,  and 
United  States  F.  &  M.  Insurance  Co.  v. 
Kimberly,  34  Md.  224, 6  Am.  Rep.  325, 
but  in  each  of  them  the  pdioy  pro- 
vided, not  that  it  should  be  void  in  case 
the  property  were  used  contrary  to  the 
conditions  specified,  but  that  'so  long 
as  the  same  shall  be  so  appropriated, 
applied  or  used,  these  presents  shall 
cease  and  be  of  no  effect.'  It  is  obvious 
that  under  that  plain  language  the 
poHcy  was  suspended  by  its  own  terms, 
but  when  that  language  was  abandoned 
and  it  was  provided  that  the  policy 
should  be  'void,'  it  is  difiicult  to  see 
how  these  early  decisions  form  any 
precedent  in  favor  of  the  doctrine  of 
suspension.  In  fact  they  are  au- 
thorities against  it.  Yet  these  deci- 
sions among  others  are  dted  as  au- 
thorities in  Athens  Mutual  Insurance 
Co.  V,  Toney,  1  Ga.  App.  492,  57  S.  E. 
1013,  one  of  the  more  recent  cases 
that  adopt  the  theory  of  suspension 
and  revivification. 

"Along  the  same  line  are  the  decis- 
ions in  Illinois.  The  earliest  case  on 
this  subject  in  that  state,  and  the  one 
dtea  dted  by  that  court  as  the  leading 
case,  is  New  England  F.  &  M.  Ins. 
Co.  V.  Wetmore,  32  HI.  221. 

''But  the  policy  in  that  case  pro- 
vided, as  in  the  other  early  cases  before 
referred  to,  that  if  the  premises  should 
be  appropriated  to  any  prohibited  use 
then  'so  long  as  the  same  shall  be  so 
appropriated,  appUed,  or  used,  these 
presents  shall  cease  and  be  of  no  force 
or  effect.'  .  .  . 


"But  following  this  the  Illinois  court 
has  extaided  the  doctrine  even  to 
cases  where  the  policy  contains  the 
word  'void,'  as  in  Germania  Fire  Ins. 
Co.  V.  Klewer,  129  lU.  599,  22  N.  E. 
489,  and  Traders'  Insurance  Co.  v. 
Catlin,  163  lU.  256,  45  N.  E.  255,  35 
L.  R.  A.  595. 

"In  Germania  Fire  Ins.  Co.  v, 
Klewer,  supra,  the  court  went  so  far  as 
to  hold  that  whUe  the  policy  provided 
that  it  should  be  void  in  case  of  other 
insurance  existing  at  the  time  the 
policy  was  taken  out,  the  legal  effect 
was,  not  to  avoid  the  second  policy, 
the  one  in  suit,  but  to  suspend  it  until 
the  expiration  of  the  prior  policy  and 
then  it  would  come  into  full  force. 

"  Our  court  has  squarely  rejected  such 
a  doctrine  in  a  case  arising  under  the 
same  dause,  and  presenting  the  same 
point.  Bigdow  v.  Insurance  Co.,  94 
Me.  39,  46  Atl.  808.  The  opinion  con- 
dudes:  'By  the  express  terms  of  the 
policy  in  suit,  the  defendant  company 
IB  absolved  from  all  liability  there- 
under.' To  the  same  effect  are  Jersey 
City  Insurance  Co.  v.  Nichol,  35  N.  J. 
Eq.  291,  40  Am.  Rep.  625;  Georgia 
Home  Ins.  Company  v,  Rosenfidd,  95 
Fed.  358,  37  C.  C.  A.  96,  and  Carle- 
ton  V,  Insurance  Co.,  109  Me.  79,  82 

.Awl.   04(7.     ... 

"In  Athens  Mutual  Ins.  Co.  v. 
Toney,  supra,  after  citing  the  early 
decidons  before  referred  to  and  others 
including  dedsions  from  lUinois,  the 
court  say:  'We  place  our  deddon 
squarely  on  the  proposition  that  the 
violation  of  the  condition  as  to  vacancy 
in  this  case  in  no  wise  contributed  to 
the  loss.  The  increased  hazard  existed, 
while  the  house  was  vacant,  but  when 
the  house  was  reoccupied  the  danger 
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liable  is  because  of  breach  of  some  condition  prior  to  the  loss, 
which  has  not  increased  the  risk,  or  at  least  has  not  contributed 
to  the  loss,  it  may  be  argued  that  the  excuse  is  purely  technical 
and  that  the  new  promise  should  have  the  same  efficacy  as  a 
promise  to  pay  a  debt  barred  by  the  Statute  of  Limitations, 
or  by  discharge  in  bankruptcy.  These  supposed  analogies  are, 
however,  exceptional  cases.  They  do  not  represent  the  general 
rule,  and  the  exertion  has,  in  the  main,  been  confined  to  cases 
where  at  one  time  there  was  an  enforceable  debt.  Moreover, 
there  is  rarely  a  true  promise  made  to  pay  such  a  loss.  Courts 
which  define  a  waiver  as  an  intentional  surrender  of  a  known 
right  will  certainly  have  difficulty  in  finding  an  intention  on  the 
part  of  an  insurance  company  to  subject  itself  to  an  obligation  to 
pay  a  loss  for  which  it  is  not  liable,  without  receiving  any  return. 
Even  if  such  a  promise  were  made,  it  would  seem  beyond  the 
powers  of  an  officer  of  a  corporation  and  even  beyond  that  of  the 
directors  to  agree  to  give  away  corporate  property  in  this  way. 
In  jurisdictions  where  the  insurer  is  required  to  surrender  the 
portion  of  the  premium  relating  to  so  much  of  the  term  as  was 
subsequent  to  the  breach  of  condition  in  order  to  avoid  future 
liability  on  the  policy,  ^^  the  doctrine  is  not  generally  applied 
where  the  insurer  first  learns  of  the  breach  after  a  loss  has  oc- 
curred.^' But  even  here  it  has  been  suggested  that  ''the  com- 
pany might  prefer  to  keep  the  premium,  waive  the  condition, 
and  pay  the  loss,"  ^^  certainly  not  a  very  probable  hypothesis. 


'Hi 


from  vacancy  termiiiatedy  and  the 
policy  again  attached  and  became  of 
binding  effect,  and  the  company  was 
liable  for  the  loss.'  The  same  reason 
ifr  given  in  Bom  v.  Insurance  Co.,  110 
Iowa,  379,  81  N.  W.  676,  80  Am.  St. 
Rep.  300,  when  construing  the  clause 
against  incumbrance,  and  in  Insurance 
Ck>mpany  v.  Pitts,  88  Miss.  587,  117 
Am.  St.  Rep.  756,  41  So.  5,  7  L.  R.  A. 
(N.  S.)  627,  when  construing  the  clause 
as  to  vacancy. 

"Here  again  our  court  has  taken  the 
directly  opposite  view  and  has  rejected 
the  doctrine  that  the  effect  of  vacancy, 
under  the  present  form  of  policy  de- 
pends upon  the  increase  of  risk." 


*«  See  suprOf  §  757. 

^Goorberg  v.  Western  Aasoranoe 
Ck>.,  150  Cal.  510,  89  Fbc,  130,  10 
L.  R.  A.  (N.  S.)  876;  ^tna  Ins.  Co.  v. 
Mount,  90  Miss.  642,  44  So.  162,  15 
L.  R.  A.  (N.  S.)  471. 

**  Scott  V,  Liverpool,  etc.,  Ins.  Co., 
102S.Car.  115,86S.E.484,  488.  The 
fundamental  error  in  this  decision  is  in 
holding  that  the  duty  was  on  the  ooin- 
pany  to  return  the  premium  to  escape 
liability,  rather  than  on  the  insured  to 
demand  a  return.  The  error  was  the 
more  glaring  because  the  policy  in 
terms  provided  that  "the  unearned 
portion  [of  the  premium]  shaU  be 
turned  on  surrender  cj  this  poUey.** 
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The  insurer's  excuse,  howev^,  may  be  liothiiig  which  hap- 
pened before  loss,  but  a  failure  on  the  part  of  the  insured  to 
comply  with  some  condition  concerning  proof  of  loss.  A  con- 
dition of  this  latter  sort  may  no  doubt  be  waived  by  conduct 
leading  the  insured  to  fail  to  perform  the  condition  which  other- 
wise he  might,  and  presumably  would  have  done.^^  But  where 
the  insured  has  ahealiy  failed  to  comply  with  the  conditions  of 
the  policy  r^arding  proof,  and  the  time  has  elapsed  within 
which  compliance  is  possible,  a  new  promise  by  the  insurer  falls 
within  the  same  principle  as  a  promise  to  pay  a  loss  for  which 
the  insurer  is  not  liable  because  of  a  breach  of  condition  before 
loss.  Though  such  a  promise  unsupported  by  consideration 
or  promissory  estoppel  would  be  enforced  by  few  courts,  many 
decisions  show  a  disposition  to  seize  upon  slight  circumstances 
of  estoppel  as  a  basis  for  enforcing  the  promise. 

§  764.  Requesting  proof  of  loss  or  appraisal. 

The  effect  of  accepting  defective  proofs  of  loss  when  no 
condition  of  the  policy  had  been  broken  previously  has  been 
considered  in  an  earlier  section;  ^  but  even  when  the  insured 
has  forfeited  his  rights  before  loss,  if  the  insurer  thereafter 
demands  proofs  of  loss  or  an  examination,  it  has  been  held  that 
he  is  precluded  thereby  from  settiag  up  any  ground  of  for- 
feiture known  to  him  when  he  made  the  demand/^    Such  de- 


^  HanaeD-Eloock  Co.  v,  Frankfort 
^.  Ins.  Ck>.,  177  HI.  App.  500;  Farm- 
en'  Handy  Wagon  v.  Casualty  Co. 
of  America  (la.),  167  N.  W.  204; 
Lusk  9.  American  Central  Ins.  Co., 
80  W.  Va.  39,  91  S.  E.  1078;  and  see 
vrfra,  (767. 

•§744. 

'Hantere'  Insurance  Co.  v.  Loyd, 
67  Ark.  584,  56  S.  W.  44,  77  Am.  St. 
Rep.  136;  Silverberg  v.  Phenix  Ins. 
Co.,  67  CaL  36,  7  Pac.  38  (see  also 
iVank  V,  New  Amsterdam  Casualty 
Co.,  175  CaL  203, 165  Pac.  927);  Smith 
V.  St.  Paul  Ac.  Ins.  Co.,  3  Dak.  80, 
13  N.  W.  355;  Queen  Insurance  Co.  v. 
Fiatteraon  Drug  Co.,  73  Fla.  665,  74 
So.  807,  L.  R.  A.  1917,  D.  1091;  Ger- 


man Fire  Ins.  Co.  v.  Grunert,  112  111. 
68;  Replogle  v.  American  Ins.  Co.,  132 
Ind.  360,  31  N.  £.  947;  Corson  v. 
Anchor  Mut.  F.  Ins.  Co.,  113  Iowa, 
641,  85  N.  W.  806;  Petroff  v.  Equity 
F.  Ins.  Co.  (la.),  167  N.  W.  660; 
Peabody  v.  Fntemal  Accident  Assoc, 
89  Me.  96,  35  Atl.  1020;  Maxwell  v, 
Dirigo  Mut.  F.  Ins.  Co.  (Me.,  1918), 
104  Atl.  812;  Walter  v.  Mutual  City 
Ac.  Ins.  Co.,  120  Mich.  35,  78  N.  W. 
1011;  Veenstra  v.  Farmers'  Mut.  F. 
Ins.  Co.,  195  Mich.  55,  161  N.  W.  824 
(</.  Wilms  V.  New  Hampshire  F.  Ins. 
Co.,  194  Mich.  656,  161  N.  W.  940); 
Crenshaw  v.  Pacific  &c.  Ins.  Co.,  71 
Mo.  App.  42;  Home  Ins.  Co.  v.  Phelps, 
51  Neb.  623,  7^  N.  W.  303;  Titus  v. 
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cisions  lose  dgfat  of  the  fact  that  this  is  not  a  case  of  election 
where  a  party  cannot  take  inconsistent  attitudes,  but  a  case 
of  subjecting  the  insured  gratuitously  to  a  new  liability  witii 
no  compensating  advant^e.  There  is  no  rule,  recf^nized  as  of 
general  application  in  the  law  of  contracts  which  would  pro- 
hibit a  man  from  saying  first — "I  think  that  I  will  make  you  a 
present  by  paying  you  that  insurance  for  which  I  am  not 
boimd;"  and  afterwards  saying — "  I  have  concluded  that  I  will 
not  make  the  payment."  ^  Further,  the  act  of  demanding 
proofs  does  not  involve,  as  matter  of  fact,  any  proouse  to  pay 
the  loss,  even  if  such  a  promise  were  enforceable.  It  is  perfectly 
reasonable  for  an  insurance  company  to  demand  proofs  and 
yet  reserve  for  later  consideration  the  questi(m  whether  it 
will  pay  the  pohcy.  In  many  of  the  decisions  where  the  insurer 
was  held  liable,  some  circumstances  involving  trouble  or  ex- 
pense to  the  insured  besides  the  original  demand  of  proof  of 
loss  was  relied  upon,  such  as  demandiI^g  further  proofs,  or 
making  an  examination,  or  demanding  an  appraisal.  That 
such  trivial  circumstances  can  justify  enforcem^t  of  the  policy 
cannot  be  admitted.  The  case  is  not  similar  to  cases  of  ex- 
cusing tile  promisee  from  a  condition,  or  from  an  obligation, 
the  time  for  performing  which  had  not  then  arrived."     Some 

Gleiu  Falls  Ids.  Co.,  81  N.  Y.  410;  •■ThefoUowiogquotatioiu  illuHtnte 

McNally  ti.  PbcGnix  Ins.  Co.,  137  N.  Y.  the  attitude  of  perhftps  tb«  majority 

389,  33  N.  E.  475;  Walker  v.  Phoenii  of    American    courts     (twHn    Cox    v. 

Ins.  Co.,  156  N.  Y.  628,  632,  51  N.  E.  The  American  Insunnoe  Co.,  184  lU. 

302;  Grubbe  v.  North  Carohoa  Home  App.  419,  424}. — 

Ins.  Co.,  lOS  N.  C.  472,  13  S.  E.  230,  '"nie  ooUection  of  the  aote  of  itadf 

23  Am.  8t.  Rep.  62;  Beauchamp  v.  will  not  constitute  a  waiver  of  the  for- 

Retail  Merchants'  Ac.   F.   Ins.  Co.,  feiture,  for  the  reason  that  the  policy 

38    N.   Dak.   483,    166   N.  W.    545;  provides  that  the  coUecUon  of  the  note 

Fhcenix    Assurance    Co.     v.     Munger  by   I^al   process,   or  otherwise,   shall 

Ac.   Mfg.   Co.    (Tex.    Civ.   App.),   49  in  no  case  create  any  liability  against 

S.  W.  271;  Georgia  Home  Ins.  Co.  v.  the  company  for  loss  occurring  while 

Goode,  95  Va.  7S1,  30  S.  E.  366;  Can-  the  assured  was  in  default  (Schimp  c. 

non  0.  Home  Ins.  Co.,  53  Wis.  586,  Cedar  Rainds  Insurance  Co.,  124  111. 

11  N.  W.  ll;OBhkMhGBsUght  Co.  r.  364);    but   the  sending   an    adjuster 

Germania  F.  Ins.  Co.,  71  Wis.  454,  to  oegatiate  with  the  awured,  and  the 

37  N.  W.  819,  5  Am.  St.  Rep.  233.    See  adjuster  i^lng  and  diMnusing  the  kn 

also  Southern  States  F.  Ins.  Co.  e.  with  defendant  in  enor,  and  placing 

Kroaenberg  (Ala.),  74  So.  63.  valuations  on  the  various  itaaa  of  the 

"  C.  F.  Adams  Co.  v.  Helman,  68  list  of  personal  property  prepared  by 

Ind.  App.  394,  400,  106  N.  E.  733.  defendant  in  error,  when  a'managing 
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courts  attempt  a  distmction  between  requesting  preliminary 
proofs  of  loss  on  the  one  hand,  and  asking  for  additional  or 
amended  proofs,  or  subjecting  the  insured  to  questioning  or 
examination  in  accordance  with  the  policy  on  the  other.  The 
difference  is  one  of  degree,  but  even  in  the  most  extreme  form 
no  conclusion  seems  warranted  except  that  the  insurer  wishes 
to  ascertain  all  the  facts  before  maldng  a  decision.^    It  is  the 


officer  had  full  knowledge  of  the  cause 
of  forfeiture  several  days  bef  re  any 
of  such  acts  on  the  part  of  the  com- 
pany, were  inconsistent  with,  and  were 
a  waiver  of  the  forfeiture." 

(FVom  HoUis  v.  The  State  Insurance 
Company,  65  Iowa,  454,  459,  21  N.  W. 
774): 

"When  plaintifiP  asserted  a  daim 
under  the  policy  for  the  loss,  and  de- 
foidant  was  informed  of  the  facts  out 
of  which  the  forfeiture  grew,  it  had 
the  right  at  once  to  treat  the  contract 
as  at  an  end.  If  it  had  elected  simply 
to  remain  silent,  perhaps  a  waiver 
could  not  have  been  inferred  from  its 
silence.  But  if,  with  knowledge  of  the 
circumstances,  it  continued  to  treat 
the  contract  as  of  binding  force,  and 
induced  plaintiff  to  act  in  that  belief 
[by  making  proofs  of  loss]  the  rule 
holding  that  it  thereby  waived  the 
forfeiture  is  a  very  just  one.  .  .  . 
See  Titus  v.  Glens  Falls  Ins.  Ck>.,  81 
N.  Y.  410;  Insurance  Co.  v.  Norton,  96 
U.  S.  234,  24  L.  Ed.  689;  Webster  v. 
Phcenix  Ins.  Co.,  36  Wis.  67,  17  Am. 
Rep.  479;  Northwestern  Mut.  life 
Ina.  Co.  V.  Germania  Ins.  Co.,  40  Wis. 
446;  Cannon  v.  Home  Ins.  Co.,  53 
Wis.  585,  11  N.  W.  11."  Boyle  r. 
Hamburg  Ins.  Co.,  169  Pa.  349,  32 
Atl.  553;  Wainer  v.  Milford  Ins.  Co., 
153  Mass.  335,  11  L.  R.  A.  598,  and 
note;  Famum  v.  Phoenix  Ins.  Co., 
12  Mont.  458»  33  Am.  St.  Rep.  591, 
and  note,  509. 

Mjn  Boyd  v.  Insurance  Co.,  90 
Temi.  212,  219,  16  S.  W.  470,  25  Am. 
St.  Rep.  676,  the  courts  said: 

"It    is    inconceivable    that    there 


should  be  authority  for  the  position 
that  if  the  insurer,  after  a  loss,  requires 
proof  of  loss,  it  thereby  waives  all 
right  to  set  up  as  a  defence  that  it  is 
not  liable  by  reason  of  the  fact  that 
it  never  had  a  vaUd  contract  at  all." 
But  the  same  court  said  in  Hickerson 
V.  Insurance  Companies,  96  Tenn.  193, 
199,  33  S.  W.  1041,  32  L.  R.  A.  172: 

"We  are  of  opinion,  therefore,  that 
the  insurer  cannot  demand  an  ap- 
praisal and  arbitration  of  the  amount 
of  loss,  whUe,  at  the  same  time,  it 
denies  all  liability  under  its  policy, 
and  a  demand  for  appraisal  by  the 
insurer  is  a  waiver  of  other  defences 
going  to  the  question  of  Liability." 
Citing  German-American  Ins.  Co.  o. 
Etherton,  25  Nd>.  505,  41  N.  W.  406. 
In  McCord  v.  Masonic  Casualty  Co., 
201  Mass.  473,  476,  88  N.  £.  6,  the 
court  said: — 

"It  is  not  like  the  case  of  a  defect 
of  form  in  a  notice  where  the  time  for 
giving  notice  has  not  expired.  See 
Cook  V,  North  British  A  Mercantile 
Ins.  Co.,  181  Mass.  101,  103,  104,  62 
N.  E.  1049.  In  the  case  at  bar  (as 
in  Cook  V.  North  British  A  Mercantile 
Ins.  Co.)  the  objection  to  the  notice 
was  that  it  was  not  s^ven  within  the 
prescribed  time.  That  defect  could 
not  be  cured  by  further  action  on  the 
part  of  the  plaintiff.  But  even  in  that 
dass  of  cases  there  may  be  an  action 
on  the  part  of  the  company  which 
amounts  to  a  waiver.  See  for  ezamide 
Moore  v,  Wlldey  Casually  Co.,  176 
Mass.  418,  57  N.  E.  673.  .  .  . 

"The  plaintiff  relies  on  the  case  of 
Peabody  v.  Fraternal  Accident  Assogg^* 
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bills  of  ladii^,  '^  requiring  claims  to  be  made  within  a  fixed 
period,  as  a  condition  of  their  validity. 


9.  Heathooat,  149  Ala.  623,  690,  43  So. 
117,  the  court  eaid  of  the  effect  of  the 
d^endant's  conduct  after  the  lapse  of 
the  contractual  period: — ''While  the 
defendant  was  entitled  to  have  the 
daim  for  damages  presented  in  writing 
within  60  days  after  the  message  was 
delivered  for  transmission,  we  think 
there  is  no  doubt  that  the  right  is  a 
limitation  for  the  benefit  of  the  de> 
f  endant,  is  of  its  own  creation,  and  may 
be  waived  by  it,  and  the  waiver  may 
rest  in  parol — 27  Am.  A  Eng.  Ency. 
Iaw  (2d  ed.),  p.  1049;  Hill  v.  Western 
Union  Tel.  Ck>.,  86  Ga.  425,  11  S.  E. 
874,  21  Am.  St.  Rep.  166;  1  Elliott  on 
Ev.,  { 596.  It  may  be  that  an  oral 
IHomise  of  a  general  agent  or  a  man- 
ager of  a  telegraph  company  to  look 
into  the  daim  is  not  a  waiver  of  the 
condition  requiring  the  claim  to  be 
in  writing.  This  point,  however,  we 
do  not  decide.  Massengale  v.  Western 
Union  Tel.  Co.,  17  Mo.  App.  267; 
Albers  v.  Western  Union  Tel.  Co.,  98 
Iowa,  51,  66  N.  W.  1040;  Western 
Union  Tel.  Co.  9.  Yopst,  118  Ind.  248, 
20  N.  E.  222,  3  L.  R.  A.  224.    In  the 


case  at  bar  we  think  the  evidence 
offered  by  the  plaintiff  on  the  subject 
of  a  waiver  goes  further  than  a  mere 
promise  to  look  into  the  matter,  and 
makes  the  question  of  waiver  vd  rum 
one  to  be  determined  by  the  jury." 

In  Whedock  v.  Postal  Tdegraph  Co., 
197  Mass.  119,  126,  83  N.  E.  313,  the 
court  said  of  the  effect  of  the  defend- 
ant's conduct  prior  to  the  lapse  of  the 
contractual  period  of  limitation:  "It 
is  contended  by  the  plaintiffs  that  this 
requirement  was  waived  by  the  de- 
fendant. Questions  like  that  which 
arise  on  this  contention  have  often 
been  considered  in  suits  upon  policies 
of  insurance.  There  was  a  series  of 
coDununications  between  the  parties 
touching  the  subject,  in  all  of  which, 
from  first  to  last,  the  defendant  dis- 
cussed the  question  of  liability  on  its 
merits,  and  professed  in  the  beginning 
to  intend  to  deal  with  it,  and  finally 
to  have  dealt  with  it,  in  reference  to 
rights  created  by  other  parts  of  the 
contract,  apart  from  any  question  as 
to  the  formal  presentation  of  a  daim 
ia  writing.   Hie  defendant's  conduct  in 


*^  In  Atlantic  Coast  Line  R.  Co.  v, 
Bryan,  109  Va.  523,  528,  66  S.  E.  30, 
discussing  the  case  of  waiver  after  loss 
of  a  condition  in  a  bill  of  lading,  the 
court  said: — "When  the  letter  was 
written,  the  time  had  long  passed 
within  which  the  plaintiff  should  have 
made  his  daim  in  writing  for  the  loss  of 
the  goods,  and  the  defendant's  exemp- 
tion from  liability  had  long  since 
attached  and  become  a  vested  right. 
Nothing,  therefore,  that  was  said  in 
this  letter  could  have  operated  as  an 
inducement  to  the  plaintiff  to  put  him- 
self in  any  disadvantageous  position. 
His  position  had  long  before  become 
fixed  with  all  of  its  attendant  disad- 
vantages.   The  letba  could  not,  there- 


fore, estop  the  defendant  from  relying 
on  its  exemption  as  a  defence. 

There  is  nothing  in  this  letter  that 
can  be  construed  as  a  dontract  to  waive 
the  exemption,  nor  does  it  imply  an 
intention  on  the  part  of  the  defendant 
to  waive  such  exemption.  At  most,  it 
does  not  do  more  than  imply  a  possible 
willingness  to  treat  with  the  plaintiff 
after  receiving  and  examining  the 
papers  asked  for;  but  this  does  not 
operate  in  any  way  to  place  the  con- 
signor in  any  worse  position  than  he 
then  occupied.  In  no  view  can  this 
letter  be  regarded  as  a  waiver  by  the 
defendant  of  its  right  to  the  exemp- 
tion stipulated  for  in  the  bill  of 
lading." 
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§  76S.  ITon-waiver  agreements. 

The  msurer  is  placed  in  a  difficult  position  when  he  seeks 
to  avoid  wuving  such  defences  as  he  may  have.  If  he  objects 
to  the  proofs  of  loss  as  insufficient,  he  is  thereby  held  by  many 
courts  to  waive  oth^  defences.  If,  on  the  other  hand,  he  does 
not  object  to  the  proofs  of  loss  as  insufficient,  he  is  said  to  w^ve 
any  defects  that  there  may  be  in  them.  Doubtless  he  may  ex- 
pressly object  to  liability  on  more  than  one  ground.  Whether 
he  coxild  reserve  all  rights  by  the  broad  statement  after  loss  that 
he  waived  nothing,  or  reserved  the  i^t  to  take  any  objection 
which  the  facts  might  warrant,  may  possibly  be  doubted  as 
matter  of  positive  law,  in  some  States  at  least;  '*  thou^,  on 
principle,  it  is  hard  to  see  why  he  may  not  assert  that  tbe  in- 

d  to  it  ma  such  m  n&turaJljr  to     319,  46  L.  R.  A.  (N.  S.)  180:  ' 


throw  the  plaintiffs  oS  their  guftrd,  and 
it  appears  that  they  did  not  read  this 
stipulation  nor  consult  cxninsel  about 
Uieir  claim  until  after  the  sixty  days 
had  expired.  We  think  they  natuntlly 
might  infer  from  the  defendant's  con- 
duct that  the  daim  was  to  be  oon- 
oidered  and  determined  upon  its 
merita,  and  that  there  was  no  intontion 
to  set  up  a  formal  or  t«chnical  defence, 
founded  on  the  time  or  manner  (J 
preeenting  the  claim.  We  are  of 
opinion  that  there  was  evidence  far 
the  jury  on  the  question  whether  the 
defendant  waived  its  right  to  rely  upon 
this  defence.  Walker  e.  I^ncaahire 
Ins.  Co.,  188  Mass.  £60,  76  N.  E.  66; 
Graves  v.  Waahington  Ins.  Co.,  12 
Atteo,  391;  Searle  e.  Dwdling  House 
Lw.  Co.,  IS2  Mass.  283,  265,  2S  K.  E. 
290;  Brown  t>.  Henry,  172  Maas.  559, 
B67,  52  N.  E.  1073;  Moore  e.  Wildey 
Casualty  Co.,  176  Maas.  418,  57  N.  E. 
673;  Hill  s.  Weatera  tJnion  Tel^rai^ 
Co.,  85  Ga.  425,  II  8.  E.  S74;  Hays  t>. 
WeBt«m  Union  Tel^raph  Co.,  70 
S.  C.  16,  48  8.  E.  60S;  Western  Union 
Tel^taph  Co.  p.  Stratemder,  6  Ind. 
App.  125,  130,  32  N.  E.  871." 

In  regard  to  the  same  question  the 
court  said  in  Stone  v.  Poetal  Telegraph 
Cable  Co.,  35  R.  I.  498,  503,  87  Atl. 


gard  to  the  meeeage  of  August  26th, 
1009,  the  plaintiff  bases  his  ctmtention 
that  the  defendant  had  waived  the 
provision  that  it  would  not  be  liable  for 
damages  if  the  claim  was  not  presented 
within  sixty  days  after  the  menage 
was  filed  for  transmiesion  vpoa  the 
following  facts:  On  August  27th  he 
made  a  wbal  cMnplaint  to  an  em- 
idoyee  at  the  Providence  office  of  the 
defendant  becauae  the  message  of 
August  26th  had  not  been  daliverad  at 
lu«  office,  and  on  September  Ilth,  1909, 
he  made  another  verbal  com[daint  to 
the  manager  of  the  Providence  <^oe 
of  the  defendant,  with  regard  to  the 
same  matter;  also  when  the  plaintiff 
preeoited  to  tlie  drfendant  the  writtm 
notice  of  his  daim  for  damages  for  its 
failure  to  delivw  the  sevoal  tetegranv 
in  question  at  the  plaintifTs  office  the 
defendant  made  no  objection  to  the 
daim  of  loss  as  to  the  tdegmm  of 
August  26th  on  the  ground  that  the 
plaintiff  had  hiled  to  give  the  defend- 
ant written  notice  of  his  daim  within 
sixty  days.  These  facta  fall  far  short 
of  efltabliahing  a  rdinquishment  by 
the  defendant  of  its  right  to  insist  upon 
the  proviaions  of  said  stipulation." 

"  See  Interstate  Ac.  Acddent  Assoc 
V.  Greene,  132  Ark.  516,  201  S.  W.  799. 
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suied  must  at  his  peril  comply  with  all  conditions,  and  that 
he  himself  waives  nothing,  but  insists  on  strict  performance.  A 
more  certainly  effective  way  to  achieve  the  desired  result  is 
by  a  bilateral  agreemait  of  both  parties  instead  of  a  unilateral 
declaration  of  the  insurer.^ 

It  is  also  often  provided  in  the  original  policies  of  insurance 
that  ihe  requirements  of  the  insurer  in  the  way  of  proof,  ex- 
amination and  appraisal;  shall  not  constitute  a  waiver.  There 
is  no  possible  reason  in  the  law  of  contracts  why  full  effect 
should  not  be  given  to  such  a  provision  and  generally  this  has 
been  so  held.*^ 

The  insurer  may  indeed  as  has  been  pointed  out  orally  dis- 
pense with  this  requirement  to  the  same  extent  that  he  may  so 
dispense  with  any  other  requirement; "  but  when  the  i>arties 
have  expressly  i^reed  whether  orally  or  in  writii^  that  certain 
acts  otherwise  ambiguous  shall  not  be  taken  to  have  a  certain 
meaning,  that  meanii^  should  not  be  attributed  to  them. 
The  result  is  the  same  where  a  separate  non-waiver  agreement 
is  signed  by  the  parties.**  A  few  courts,  however,  have  con- 
fused the  situation  here  presented  with  the  case  of  election. 
Where  a  party  may  choose  one  of  two  alternative  benefits, 
he  cannot  take  both  even  though  he  asserts  that  he  intends  to 
do  so,  and  that  his  claim  of  one  right  shall  not  bar  him  from 
asserting  the  other.^  But  even  in  such  a  case  if  the  other  party 


"Urbaniab  o.  FLremens'  Ins.  Co., 
227  Mass.  132, 116  N.  E.  413. 

■^  Phoenix  Ins.  Co.  v.  ilemming,  05 
Ark.  54, 44  S.  W.  464,  39  L.  R.  A.  780, 
67  Am.  St.  Rep.  900;  Phenix  Ins.  Co. 
r.  Sefu-ks,  100  Ga.  97,  27  8.  E.  779; 
Boyd  V.  Insuianoe  Co.,  90  Tenn.  212, 
16  S.  W.  470,  25  Am.  St.  Rep.  676; 
City  Drag  Store  v.  Scottish  Union  & 
Nat.  Ins.  Co.  (Tex.  Civ.  App.),  44 
S.  W.  21;  Oshkosh  Match  Works  v. 
Mandiester  Fire  Abb.  Co.,  92  Wis.  510, 
66  N.  W.  525.  See  also  Queen  Insui> 
anoe  Co.  v.  Young,  86  Ala.  424,  5  So. 
116, 11  Am.  St.  Rep.  51  (n.);  Holbrook 
9.  Baloise  Fire  Ins.  Co.,  117  Cal.  561, 
49  Pac  555;  Briggs  v.  Fireman's  Fund 
Ins.  Co.,  65  Mich.  52,  31  N.  W.  616; 


Johnson  v,  American  Ins.  Co.,  41 
Minn.  396,  43  N.  W.  59;  London  A  L. 
Ins.  Co.  V.  Honey,  2  Vict.  L.  7. 

""Beauchamp  v.  Retail  Merchants' 
Ac.  F.  Ins.  Co.,  38  N.  Dak.  483  165, 
N.  W.  545,  and  see  infra,  §  1828. 

**  Insurance  Company  of  N.  Amer- 
ica 9.  Williams,  (Ala.  1917),  77  So. 
159;  Fletcher  v,  Minneapolis  &c.  Ins. 
Co.,  80  Minn.  152,  83  N.  W.  29;  Ur- 
baniak  v.  Firemen's  Ins.  Co.,  227 
Mass.  132,  116  N.  E.  413;  Keet- 
Rountree,  etc.,  Co.  v.  Mercantile, 
etc.,  Co.,  100  Mo.  App.  504,  74 
S.  W.  469;  Hayes  v.  United  States 
F.  Ins.  Co.,  132  N.  C.  702,  44  S.  R 
404. 

»  See  supra,  i  684. 


1460 


WILLI8T0N  ON  C0NTBACT9 


§766 


to  the  contract  expressly  agreed  that  the  assertion  of  one  ri^t 
should  not  excli/de  the  other,  this  agreement  should  be  en- 
forced. Still  more  obviously  this  is  true  where,  as  in  the  case 
under  discussion  the  only  choice  presented  to  the  insurer  is 
whether  he  will  pay  the  loss  witiiout  receiving  any  compensat- 
ing advantage,  or  whether  he  will  refuse  to  pay." 

$  766.  WheHier  a  breach  of  condition  avoids  an  entire  polity 
insuring  several  articles. 

In  a  recent  California  decision,*'  Sloss,  J.,  speaking  for  the 
court,  thus  stated  the  law; — "The  courts  of  a  number  of  states 
have  bud  down  the  rule  accepted  by  the  trial  court  in  tiie  case 
at  bar, — namely,  that  where  the  property  insured  consists  of 
different  items  which  are  separately  valued  or  insured  for 
separate  amounts,  the  contract  is  divisible,  and  a  breach  of 
warranty  or  condition  as  to  one  item  will  not  affect  the  insur- 
ance on  the  remainder  of  the  property,  even  thou^  the  pre- 
mium be  entire."     On  the  otiier  hand,  thoe  are  many  cases 

*■  Citing:  Marill  o.  Agriouitural  Ina. 
Co.,  73  N.  Y.  462,  29  Am.  Rep.  184; 
Schuster  v.  Dutchen  County  Mut.  Ins. 
Co.,  102  N.  Y.  260,  6  N.  E.  406; 
Phcenix  Ins.  Co.  v.  lAwranoe,  4  Met. 
(Ky.)  9,  81  Am.  Deo.  521;  ContinenUl 
Ins.  Co.  V.  Wsfd,  GO  Kaa.  346,  31  Pac. 
1079;  State  Ins.  Co.  d.  Schreck,  27 
Neb.  £27,  20  Am.  St.  Rep.  690,  43 
N.  W.  340,  6  L.  R.  A.  524;  CommercUl 
Ins.  Co.  t>.  Spankn^de,  62  HI.  63,  4 
Am.  Rep.  582;  Loehnn  v.  Home  Mut. 
Inn.  Co.,  17  Mo.  247;  SullivBa  v.  Hart- 
ford fin  Ins.  Co.,  89  Tex.  665,  36  S. 
W.  73;  Manchast«  Fire  Assur.  Co.  t>. 
FdbeliDan,  118  Ala.  308,  23  So.  759; 
nrenum's  Fund  Ins.  Co.  v.  Barker,  6 
Colo.  App.  535,  41  Pao.  513;  Clark  v. 
New  En^and  Mut.  Fire  Ins.  Co.,  6 
Gush.  342,  53  Am.  Dec.  44;  Bullman 
V.  North  British,  etc.,  Ins.  Co.,  159 
Mam.  118,  34  N.  E.  160;  Wright  v. 
File  Ins.  Co.,  12  Mont.  474,  31  Pac 
87;  Coleman  v.  New  Orleans  Ins.  Co., 
49  Ohio  St.  310,  31  N.  E.  279,  16  L.  R. 
A.  174,  34  Am.  St.  Rep.  565;  Light  v. 
Oreenwioh  Ins.  Co,,  105  Tenn.  480,  58 


t  was  dis- 
regarded in  PhcBoix  Assurance  Co.  v. 
Munger,  etc.,  Mfg.  Co.  (Tex.  Civ. 
Ah>.),  49  S.  W.  271.  See  also  Penn^l- 
TBnia  Fire  Ins.  Co.  v.  Draper,  187  Ala. 
103,  05  So.  923;  Quest  Ins.  Co.  v. 
FhtteiBon  Drug  Co.,  73  FU.  666,  74 
So.  807,  L.  R.  A.  1917  D.  1091;  Pala- 
tine Ina.  Co.  e.  Whitfield,  73  Fla.  716, 
74  So.  869;  Corson  r.  Mutual  Tin  Ins. 
Co.,  113  la.  Ml,  86  N.  W.  806;  Petroff 
V.  Equity  F.  Ina.  Co.  (la.),  187  N.  W. 
660;  Gibson  Eleetrio  Co.  v.  Liverpool, 
etc.,  Ins.  Co.,  159  N.  Y.  418,  426,  64 
N.  £.  23;  Be&uchamp  u.  Retail  Mer- 
chanta',  etc.,  F.  Ins.  Co.  (N.  Dak.), 
165  N.  W.  645.  Some  oourte  restrict 
the  meaning  of  the  agreement  to 
conditions  essential  to  the  life  of  the 
pohcy  prior  to  lose,  and  do  not  tpfiy 
it  to  Btipulations  required  to  be  per- 
formed thereaft^.  Luek  v.  American 
Central  Ins.  Co.,  80  W.  Va.  39,  91 
8.  E.  1078,  and  caaee  dt«d. 

"Goorbog  V.  Western  Assurance 
Co.,  160  Cal.  510,  613, 517, 89  Pac.  130, 
10  L,  R.  A.  (N.  S.)  876. 
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holding  that  such  contracts  are  satire,  and  that  a  breach  of 
any  condition  or  warranty  vitiates  the  whole  insurance,  most 
of  these  decisions  basing  their  conclusion  on  the  ground  that 
the  prenuum  was  a  single  or  gross  sum/^  There  is  still  another 
Ime  of  cases  which  take  a  middle  ground  between  the  extreme 
doctrines  above  stated  and  hold  that  the  question  of  the  sever- 
ability of  the  contract  in  such  cases  depends  upon  the  nature  of 
the  risky — i.  e.,  that  where  the  property  is  so  situated  that  the 
risk  on  one  item  cannot  be  affected  without  affecting  the  risk 
on  the  other  items,  the  policy  must  be  regarded  as  entire;  but 
where  the  property  is  so  situated  that  the  risk  on  each  item  is 
separate  and  distinct  from  the  risk  on  the  other  items,  so  that 
what  affects  the  risk  on  one  item  does  not  affect  the  risk  on  the 
others,  the  policy  must  be  regarded  as  severable/'^  In  our 
opinion,  the  rule  declared  in  the  cases  last  cited  is  supported 
l^  reason  and  tends  to  produce  a  just  result.  Whether  a  con- 
tract is  entire  or  severable  is  a  question  of  intention,  to  be  de- 
temuned  from  the  language  employed  by  the  parties,  viewed 
m  the  light  of  the  circumstances  surrounding  them  at  the  time 


S.  W.  851;  Connecticut  Fire  Ins.  Ck>.  v, 
Ti%,  88  Va.  1024,  29  Am.  St.  Rep. 
770, 14  S.  £.  861;  Quanier  v,  Peabody 
Ids.  Co.,  10  W.  Va.  507,  27  Am.  Rep. 
582.  See  also  Downey  v,  German 
AUianoe  Ins.  Co.,  252  Fed.  701,  164 
CO.  A.  541;  Fisher  9.  Sun  Ins.  Co.,  74 
W.  Va.  604,  83  S.  E.  729. 

**  Citing  Gottsman  v.  Pennsylvania 
Ins.  Co.,  56  Pa.  210,  94  Am.  Dec.  55; 
Day  V,  Charter  Oak  F.  &  M.  Ins.  Co., 
51  Me.  91;  Plath  v.  Minnesota  Far- 
mos'  Mut.  Fire  Ins.  Assn.,  23  Minn. 
479,  23  Am.  Rep.  697;  Garver  v. 
Hawkeyelns.  Co.,  69  la.  202, 28  N.  W. 
555;  Oithbertson  v.  North  Carolina 
Home  Ins.  Co.,  96  N.  C.  480,  2  S.  E. 
258;  Soathecn  Fire  Ins.  Co.  v.  £[ni|^t, 
111  Ga.  622,  36  S.  E.  821,  52  L.  R.  A. 
70,  78  Am.  St.  Rep.  216;  Agricultural 
Ins.  Go.  V.  Hamilton,  82  Md.  88,  33 
AtL  ^,  30  L.  R.  A.  633,  51  Am.  St. 
Eep.  467;  MoGowan  o.  People's  Mut. 
Kre  Ins.,  54  Vt.  211, 41  Am.  Rep.  843. 

"  Citing:  Havens  v.  Home  Ins.  Co., 


Ill  Ind.  90, 12  N.  E.  137,  60  Am.  Rep. 
689;  Phoenix  Ins.  Co.  v.  Picket,  119 
Ind.  155, 21 N.  E.  546, 12  Am.  St.  Rep. 
393;  Pickel  v.  Phoenix  Ins.  Co.,  119 
Ind.  291,  21  N.  E.  898;  Worachek  v. 
New  Denmark,  etc.,  Fire  Ins.  Co.,  102 
Wis.  88,  78  N.  W.  411;  Taylor  v. 
Anchor  Mutual  Fire  Ins.  Co.,  116  Iowa, 
625,  88  N.  W.  807,  67  L.  R.  A.  328,  93 
Am.  St.  Rep.  261;  Western  Assurance 
Co.  V.  Stoddard,  88  Ala.  606,  7  So.  379; 
Republic  County,  etc.,  Ins.  Co.  v. 
Johnson,  69  Kan.  146,  76  Pac.  419, 
106  Am.  St.  Rep.  167;  Hartshome  v. 
Agricultural  Ins.  Co.,  50  N.  J.  L.  427, 
14  Atl.  616;  Brehm  Lumber  Co.  v. 
Svea  Ins.  Co.,  36  Wash.  520,  79  Pac. 
34,  68  L.  R.  A.  109;  Herzog  v.  Palatine 
Ins.  Co.,  36  Wash.  611,  79  Pac.  287; 
^tna  Ins.  Co.  v.  Resh,  44  Mich.  65, 
6  N.  W.  114,  38  Am.  Rep.  228;  Phoenix 
Ins.  Co.  V.  Public  Parks  Amusement 
Co.,  63  Ark.  187,  37  S.  W.  969;  Bald- 
win 9.  Hartford  Fire  Ins.  Co.,  60  N.  H. 
422,  49  Am.  Rep.  324. 
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they  contracted.*"  In  these  cases  tiie  policy,  insurii^  several 
classes  of  {voperty,  provides  that  it  shall  be  void  in  certain 
events.  In  view  of  the  settled  rule  that  any  uncertaiaty  or 
ambiguity  in  a  contract  of  insurance  is  to  be  interpreted  most 
strongly  against  the  insurer,  it  is  proper  to  say  that  this  lan- 
guage should  not  be  given  the  effect  of  avoiding  the  policy  as 
to  every  item  iiisured  in  all  cases.  Where  the  warranty  or 
condition  which  is  broken  does  not  affect  the  risk  on  certain 
items,  the  insurance  should  not  be  held  to  be  ineffective  as  to 
those  items.  Such  construction  would  subject  the  insured 
to  a  forfeiting  for  a  cause  which  had  no  substantial  relation  to 
the  interest  of  the  insurer.  .  .  . 

"  In  the  forgoing  discussion  we  have  laid  no  stress  on  the  fact 
that  the  language  of  the  policy  is  that  'this  entire  policy  shall 
be  void,  if,'  etc.  In  most  of  the  cases  cited  above  the  word  'en- 
tire' did  not  appear  in  the  policy  in  this  connection.  It  has 
been  held  (sometimes  even  in  jurisdictions  where  separate 
valuations  are  ordinarily  r^arded  as  rendering  the  ccmtracts 
divisible)  that  the  inclusion  of  ttus  word  m^es  the  contract 
entire  and  indivisible.*^  But  there  are  also  cases  holding,  in 
effect,  that  no  vaUd  distinction  can  be  drawn  between  the 
words  'this  policy  shall  be  void'  and  'this  entire  policy  shall 
be  void.'  •*  In  view  of  our  conclusion  that  the  policy  in  ques- 
tion is  for  other  reasons  an  entire  contract,  it  is  not  necessary 
in  this  case  to  express  any  opinion  as  to  the  effect  of  the  use  of 
the  word  'entbe'  in  a  policy  which  in  the  absence  of  such 
word  would  be  treated  as  divisible."  To  this  statement  it  may 
be  added  that  though  it  be  granted  that  an  insurance  policy 
should  be  construed  most  strongly  against  the  insurer,  it  is 
only  by  a  somewhat  strained  construction  that  any  part  of  a 

"  Citing:  Stediiig  v.  Gr^oiy,    140  v.  Cascade  F.  A  M.  I.  Co.,  7  Wash.  48, 

Cal.  117,  85  Pac.  30fi.  34  Pac.  140. 

"  Citing:  Gemuuua  Fm  Ins.  Co.  t>.  ■■  CiHng;     Hieraaa     p.     Dutches 

SchUd,  69  Ohio  St.  136,  68  N.  E.  706,  County  Mutual  Ins.  Co.,  160  N.  Y. 

100  Am.   St.  Rep.  663;   Gertnier  v.  190, 44  N.  E.  698;  F^remao'e  Fund  Ins. 

Spriugfield  F.  &  M.  I.  Co.,  tOB  La.  Co.  ■>.  Baricer,  6  Colo.  App.  £35,  41 

341,  33  So.  361;  Agricultural  Ins.  Co.  Pac.  513;  Kanaaa  Fanii^v'  Fire  Ins. 

V.  Hamilton,  82  Md.  88,  33  At).  429,  Co.  v.  Saindon,  53  Kane.  623,  36  Pac 

51  Am.  St.  Rep.  457,  30  L.  R.  A.  633;  083;  Trabue  v.  Dwelling  House  Ins. 

Martin  o.  Insurance  Co.  of  N.  A.,  57  Co.,  121  Mo.  75,  25  S.  W.  848,  42 

N.  J.  L.  ^3,  31  Att.  213;  McWiUiams  Am.  St.  Rep.  523, 23  L.  R.  A.  719. 
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policy  can  be  saved  in  such  a  case  as  that  under  discussion; 
and  it  ''this  policy  shall  be  void"  and  ''this  entire  policy  shall 
be  void ''  mean  the  same  thing,  it  proves  that  under  both  clauses 
the  contract  is  indivisible^  not  that  in  both  cases  it  is  divisible. 

§  767.  Ezcuse  of  conditions  by  conduct  showing  that  the 
promisor  will  not  perform  even  if  the  condition  is 
performed. 

It  is  an  old  maxim  of  the  law  that  it  compels  no  man  to  do  a 
useless  act,  and  this  principle  was  applied  in  the  time  of  Coke, 
if  not  before,  to  the  case  of  a  conditional  promise.  If  the  prom- 
isor is  not  going  to  keep  his  promise  in  any  event,  it  is  useless 
to  perform  the  condition  and  the  promisor  becomes  liable  with- 
out such  performance/*  So  if  before  the  time  for  the  perform- 
ance of  a  condition  by  a  promisee,  the  promisor  leads  the  prom- 
isee to  stop  performance  by  manifesting  himself  an  intention 
not  to  perform  on  his  part,  even  though  the  condition  is  com- 
plied with,  "it  is  not  necessary  for  the  first  to  go  further  and 
do  the  nugatory  act."  ^®  The  principle  finds  application  in  a 
great  variety  of  contracts.  It  applies  to  conditions,  the  per- 
f onnance  of  which  is  not  the  real  exchange  for  the  thing  prom- 
ised. For  instance,  if  an  insurance  company  indicates  that  it  is 
not  goii^  to  pay  an  insurance  loss,  in  any  event,  the  insured 


«  Mayne'B  Case,  5  Coke,  20  b.  This 
waa  an  action  on  an  obligation  to  make 
a  new  lease  upon  the  surrender  of  a 
oertain  outstanding  lease.  To  a  plea 
that  the  promisor  had  made  the  sur- 
render impoBsiUe  by  accepting  a  fine 
the  defendant  demurred.  It  was  adr 
judged  for  the  plaintiff  and  resolved 
''that  Sir  Anthony  Mayne  had  broken 
his  covenant  without  any  surrender 
made;  for  by  the  said  fine  levied  by 
him  for  eighty  years,  he  had  disabled 
himself  either  to  take  a  surrender  or  to 
make  a  new  lease,  and  the  law  will  not 
force  any  one  to  do  a  thing  which 
would  be  vain  and  fruitless  .  .  .  and 
although  the  lessee  in  this  case,  by  the 
words  of  the  indenture,  ought  to  do  the 
fiiBt  act,  namely  to  make  the  surrender; 


yet  when  the  lessor  hath  disabled 
himself  not  only  to  take  the  surrender, 
but  also  to  make  a  new  lease  according 
to  the  covenant,  for  this  cause  the 
lessor's  covenant  is  broken  without 
any  surrender  made.'' 

^  Jones  V.  Barkley,  2  Doug.  684. 
See  also  Ripley  v.  M'Clure,  4  Exch. 
345;  Cort  v,  Ambergate,  etc.,  Ry.  Co., 
17  Q.  B.  127;  Columbia  Bank  v, 
Hagner,  1  Pet.  455,  7  L.  Ed.  219; 
Allegheny  Valley  Brick  Co.  v.  C.  W. 
Raymond  Co.,  219  Fed.  477,  135  C.  C. 
A.  189;  Grippo  v.  Davis,  92  Conn.  693, 
104  Atl.  165;  Duffy  v.  Patten,  74 
Me.  396;  Goeppel  v,  Kurts  Action 
Co.,  179  N.  Y.  App.  D.  687, 167  N.  Y. 
S.  317. 
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is  excuaed  from  compliance  witii  a  condition  requiring  proofs 
of  loss; ''  or  requiring  arbitration/*  or  otiier  preliminary.^' 

The  principle  is  also  applicable  where  the  performance  oj 
the  condition  is  the  substantial  exchai^  (or  tiie  peifcKznance 
of  the  pronuBor,  as  in  a  contract  to  buy  and  sell.  An  antici- 
patory refusal  by  either  party  to  perform  excuses  the  othei 
party  from  ihe  performance  or  tender  of  performance  which 
would  ordinarily  be  a  condition  precedent  to  the  enforcement  of 
liability.^*  A  manifestation  of  inability  to  perform  has  tiie  same 
effect/*  The  principle  is  appUcable  alike  to  e?^ress  and  to 
implied  conditions.    Here,  as  in  the  case  of  prevention,"  it  is 

"  Royal  Ina.  Co.  v.  Martin,  192  U.  S.      not  yet  aq>ired,  such  a  denial  would 


149,  48  L  Ed.  3S6,  24  S.  C.  Rep.  247; 
Iowa  L.  Ins.  Co.  r.  Lewis,  187  U.  S. 
835,  47  L.  Ed.  204,  23  Sup.  Ot.  Rep. 
126;  Continental  Ins.  Co.  v.  Parkea, 
142  Ala.  660,  39  So.  204;  Continental 
Ina.  Co.  V.  Daniel,  26  Ky.  L.  Rep.  1601, 


not  justify  suit  after  the  date  per- 
mitted by  the  terms  of  the  poUcy. 

"Ripley  e.  M'Cliire,  4  Eioh.  346; 
AUeeheny  Valley  Brick  Co.  v.  C.  W. 
Raymond  Co.,  219  Fed.  477,  136  C.  C. 
MiUer».  Watson,  139  Ga.  29,  73 


78  S.  W.  866;  Pradential  Ins.  Co.  v.      S.  E.  685;  Biirkhalter  r.  Roach,  142 


Devoe,  98  Md.  6S4,  56  Atl. 
gent  0.  Liverpool,  etc.,  Ins.  Co.,  155 
N.  Y.  349,  49  N.  E.  936;  Gemnger  «. 
North  Carolina  Home  Ins.  Co.,  133 
N.  C.  407,  46  8.  E.  773;  Moore  o. 
General  Accident  &c.  Assoc.,  173  N.  C. 
632,  92  a  E.  362;  Frost  p.  North 
British,  etc.,  Ina.  Co.,  77  Vt.  407,  60 
Atl.  803;  Peninsula  Land  Co.  f.  Frank 
Ina.  Co.,  36  W.  Va.  666,  676;  Cooper  v. 
Insurance  Co.,  96  Wis.  362,  71  N.  W. 
600. 

"  Jureidiui  v.  National,  etc.,  Ins.  Co., 
119151  A.  C.  499. 

» Farmera'  Handy  Wagon  Co.  v. 
Casualty  Co.  of  America  (la.),  167 
N.  W.  204.  It  may  be  questioned 
whether  this  principle  is  applicable  to 
a  condition  rdating  to  tJie  time  of 
beginning  suit  since  such  a  condition  is 
inserted  to  apply  to  the  very  case 
which  has  arisen — a  denial  of  liabiUty 
by  the  insum.  In  Hansell-Elcock  Co. 
ir.  Frankfort  Ac.  Ins.  Co.,  177  Hi.  App. 
600,  the  court  held  that  while  a  total 
denial  of  liability  would  justify  suit 
at  once  in  spite  of  a  provision  that 
suit  should  not  be  brought  for  a  period 


Ga.  344,  82  S.  E.  1069;  B.  F.  Swarti  i>. 
WoUert  Grocery  Co.,  161  Ky.  743, 152 
3.  W.  934;  Southern  Sawmill  Co.  v. 
Ducote,  120  La.  1062,  46  So.  20; 
Green  v.  OU,  SI  N.  J.  L.  626,  80  AU. 
647;  Dordoni  t>.  Hu^iee,  83  N.  J.  L. 
365,  86  Atl.  353;  West«r  c  Casein  Co., 
206  N.  Y.  506,  100  N.  E.  488;  CUu- 
wffirt  ti.  Schapiro,  90  N.  Y.  Misc.  301, 
152  N.  Y.  S.  1016;  Bateman  v.  Hop- 
kins, 167  N.  C.  470,  73  S.  B.  133; 
lAthrop  V.  Columtna  Collieries  Co., 
70  W.  Va.  58,  73  S.  E.  299. 

"In  Primm  a.  Wise  &  8t«n,  128 
Iowa,  628,  102  N.  W.  427,  the  court 
said:  "  Where  idsintifT,  under  a  contract 
to  purchase  real  estate,  had  knowledge 
t^t  drfendants  had  no  title  to  the 
property  on  the  date  specified  for  per- 
formance, and  were  unable  to  perform, 
it  was  not  incumbent  on  plaintiff, 
before  rescinding,  to  make  a  technical 
tender  of  performance,  he  being  then 
willing  and  able  to  perform  had  de- 
fendanta  been  able  to  do  so."  See  also 
Gebbie  v.  Eftoe,  06  Ohio,  216,  116 
N.  E.  31. 

"  See  lupra,  i  677. 
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essential  that  the  promisor's  conduct  should  be  the  cause  of 
the  promisee's  failure  to  perform  the  condition.  If  the  prom- 
isee could  not  or  would  not  have  performed  the  condition  in 
any  event,  the  numifestation  of  imwillingness  or  inability  of 
the  promisor  to  perform  will  not  give  rise  to  a  cause  of  action 
because  the  promisee  cannot  allege  and  prove  that  he  would 
have  become  entitled  to  receive  performance  by  complying 
with  the  condition,  had  it  not  been  for  the  promisor's  miscon- 
duct.^ It  has  been  said  that  the  conduct  of  the  promisor  must 
show  unequivocally  that  performance  of  the  condition  will  be 
useless  in  order  to  render  the  principle  applicable/^  but  it  may 
be  doubted  if  this  is  always  true.  Where  the  conduct  of  the 
promisor  shows  that  it  is  veiy  unlikely  that  he  wiU  perform, 
even  though  there  is  a  chance  that  he  may,  and  performance  of 
the  condition  precedent  wiU  involve  a  serious  detriment  to  the 
promisee,  if  not  followed  by  due  performance  on  the  part  of  the 
promisor,  it  seems  reasonable  to  hold  that  a  right  of  action  may 
arise  without  performance  of  the  condition.^^ 

It  is  g^erally  said  of  the  excuses  considered  in  this  section 
that  the  promisor  has  ^'  waived  "  performance  by  the  other  side. 
Such  nomenclature,  however,  seems  to  imply  that  the  right  of 
the  promisee  to  recover  without  performing  the  condition  de- 
pends upon  the  permission  of  the  promisor,  whereas  his  right 
is  given  him  by  law  irrespective  of  the  promisor's  wishes.    The 


"  Windov  9.  Dundom,  46  Mont.  71, 
125  P&c  136;  Beid  tr.  America  Co.,  136 
N.Y.S.75.   See  also  ir^ro,  §§871,882. 

"  In  CaldweQ  v,  Cockshutt  Plow  Co., 
30  Ont  Law  Rep.  244,  257,  the  court 
said:— "No  doubt,  'a  positive  absolute 
refusal  by  one  party  to  carry  out  the 
contract  is,  in  itself,  a  breach  of  the 
contract  on  his  part,  and  dispenses  the 
other  party  from  the  useless  formality 
of  tendering  the  performance  of  a 
condition  precedent.'  McCowan  v. 
Mackey,  22  C.  L.  T.  Dec.  N.  100;  but 
it  must  be  something  of  a  positive 
unequivocal  character,  equivalent  to  a 
statement  by  the  one  that,  even  if  the 
other  should  i)erform  his  part,  he  him- 
self would  not  perform  his.  Such  a  case 


was  Withers  v.  Reynolds,  2  B.  &  Ad. 
882,  where  the  substance  was,  'Tou 
may  bring  your  straw,  but  I  will  not 
pay  you  upon  delivery,  as  under  the 
contract  I  ought  to  do.'  But  every- 
thing which  the  one  party  may  con- 
sider to  be  a  breach  of  the  contract  or  a 
waiver  of  a  condition  precedent  is  not 
so;  there  must  be  something  un- 
equivocal and  clear.  The  authorities 
are  summed  up  in  Mersey  Steel  and 
Iron  Co.  V.  Naylor  Benzon  A  Co.,  9 
App.  Cas.  434.''  There  seems  some 
failure  here  to  distinguish  between 
what  amounts  to  a  breach  of  contract 
and  what  amounts  to  an  excuse  of  a 
condition  precedent. 
»See ir^ra,  §§  877  el  aeq. 
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condition  is  as  fully  excused  where  the  promisor  says,  ''I  in- 
sist that  you  shall  perform  the  condition  on  your  part  although 
I  can  not  and  will  not  perform  my  promise  afterwards/'  as 
where  the  promisor  says,  ''You  need  not  perform  the  condi- 
tion because  I  can  not  or  will  not  perform  my  promise."  More- 
over, if  in  any  true  sense  the  promisor  waived  performance  of 
the  condition,  the  promisee  would  become  entitled  to  the  fuU 
performance  which  the  promisor  contracted  to  render  after 
receiving  performance  of  the  condition,  whereas  if  performance 
of  the  condition  was  wholly  or  partly  the  price  or  exchange 
which  the  promisor  was  to  receive  for  his  own  performance,  the 
measure  of  damages  is  the  difference  between  the  value  of  what 
the  promisee  was  to  give,  and  of  what  he  was  to  receive  for  it. 

§  768.  Conditions  precedent  as  well  as  conditions  concurrent 
are  excused  by  the  promisor's  prospective  non- 
performance. 

A  distinction  has  been  attempted  between  conditions  con- 
current and  conditions  precedent  in  regard  to  excuse  by  pros- 
pective failure  to  perform  the  promise.  Where  the  perform- 
ance of  the  condition  requires  cooperation  on  the  part  of  the 
promisor  for  its  performance,  as  is  the  case  with  concurrent 
conditions,  and  the  promisor  announces  beforehand  that  he 
will  not  give  such  cooperation,  there  is  threatened  prevention. 
The  promisee  may  clearly  take  the  promisor  at  his  word  unless 
he  withdraws  his  statement  before  the  time  for  performance 
comes,  and  therefore  may  maintain  an  action  against  the  prom- 
isor without  tendering  performance  of  the  concurrent  condi- 
tion.*" Where,  however,  performance  of  the  condition  requires 
no  cooperation  by  the  other  party,  there  is  no  prevention  of 
performance.  The  promisee  can  perform.  He  merely  does  not 
wish  to  do  so  because  his  perfonnance  will  not  be  followed  by 
performance  on  the  part  of  the  promisor.  To  the  ai^ument  that 
it  is  imreasonable  to  require  the  promisee  to  perform  the  con- 
dition when  it  is  certain  that  he  will  not  secure  performance  of 
the  counter  promise,  the  answer  has  been  made  "that  it  is  not 
unreasonable  to  require  him  to  do  so  if  he  wishes  to  sue  on 
the  covenant  or  promise,  for  it  is  the  necessary  consequence  of 

^  See  cases  cited  in  the  previous  section. 


:^J.^B^M^kfe.^ 
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the  conditions  being  precedent.  The  only  security  that  one 
ever  has^  when  he  performs  a  condition  precedent,  that  the 
covenant  or  promise  will  be  performed,  is  an  action  for  dam- 
ages, and  that  the  plaintiff  has  ia  the  case  supposed."  ^^  This 
argument,  however,  is  opposed  to  justice  and  practical  con- 
venience, and  is  required  by  no  theoretical  principle.  The  ia- 
justice  of  requiring  performance  of  the  condition  ux  order  to 
acquire  a  right  of  action  when  the  promisor  has  indicated 
that  he  will  not  keep  the  promise  is  obvious.  Contracts  are 
not  made  with  the  escpectation  that  they  will  be  broken,  but 
with  the  expectation  that  they  will  be  performed.  A  promisee 
will  rarely  think  it  wise  to  perform  a  condition  precedent,  in- 
volving large  expense,  when  he  knows  that  the  promisor  will 
not  perform  in  his  turn.  Yet  to  deny  him  because  of  this  a 
right  of  action  i^ainst  the  promisor  who  has  brought  the  situa- 
tion about  is  unjust  and  inconvenient.  It  may  be  urged  that 
the  contrary  view  involves  enforcing  against  the  promisor  a 
promise  which  he  never  made;  namely,  an  absolute  instead  of 
a  conditional  promise;  but  owing  to  his  own  conduct  he  should 
be  precluded  from  insisting  upon  the  condition.  There  is  no 
doubt  that  this  is  the  law,  and  that  no  distinction  is  taken  by 
the  courts  in  this  respect  between  conditions  which  require 
cooperation  or  conciurent  action  by  the  promisor  and  those 
which  do  not.** 


'^LangdeO,  Summ.  of  Contracts, 
il72. 

"'^If  a  man  binds  himself  to  do 
oertain  acts  which  he  afterwards  ren- 
ders himself  miable  to  perform,  he 
thereby  dispenses  with  the  perform- 
ance of  conditions  precedent  to  the 


act  which  he  has  so  rendered  himself 
unable  to  perform."  Per  Maule,  J., 
Sands  o.  Clarke,  8  C.  B.  751,  762.  See 
also  Newcomb  v,  Brackett,  16  Mass. 
161,  and  cases,  especially  insurance 
cases,  in  the  preceding  section. 
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§  769.  What  is  meant  by  a 

Though  the  law  cannot  create  contractual  obligations  which 
are  not  based  on  the  expressed  intention  of  the  parties,^  it 
can  excuse  Hie  performance  either  of  conditions  or  promises 
agreed  upon  by  the  parties  for  any  reasons  which  seem  to  it 
just.  The  mere  fact  that  a  promise  or  condition  is  somewhat 
harsh  or  unfair  in  its  operation  is  not  enough  to  furnish  such  an 
excuse,  but  a  i»inciple  of  somewhat  vague  boundaries  pro- 
hibits the  enforcement  of  forfeitures  or  penalties.  Though 
these  two  words  are  often  used  as  eynoayioB,  the  word  for- 
feiture carries  an  implication  of  deprivation  of  something 
previously  owned  as  distinguished  from  subjection  to  a  liability, 
but  the  distinction  is  often  blurred.  The  use  of  the  term  for- 
feiture became  common  in  connection  with  the  doctrines  of 
equity  concerning  mortgages.  The  fundamental  idea  is  doubt- 
less that  the  person  subjected  to  a  forfeiture  thereby  loses  prop- 
erty which  belonged  to  him,  without  adequate  return  and 
wiliiout  any  breach  of  duty  on  his  part  commensurate  in 
value  with  the  i»x)perty  lost.  Even  in  the  case  of  a  mortgi^, 
however,  it  will  be  observed  that  the  enforcement  of  the  mort- 
gage, according  to  the  strict  terms  of  the  contract,  does  not 
work  a  forfeiture  of  property.  When  the  transaction  was 
entered  into,  the  complete  title  was  vested  in  the  mortgi^ee; 
certainly,  in  an  old-fashioned  mortgage  so  the  deed  provided. 
By  failing  to  pay  the  debt  on  the  law  day  the  mortgagor  tech- 
nically does  not  lose  a  title  which  he  had  immediately  before 
that  day;  he  fails  to  acquire  again  by  the  happening  of  a  con- 
dition subsequent  a  title  which  he  had  lost  when  he  made  the 
mortgage.*  But  however  valid  this  argument  may  be  from 

^The  law  can  wherever  desirable  expressed  intention,  but  they  are  not 
create  ol^igations  without  regard  to      contractual. 
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a  technical  standpoint,  it  is  evident  that  in  substance  a  failure 
to  make  prompt  payment  would  cause  a  loss  to  the  mort- 
gagor and  a  gain  to  the  mortgagee  out  of  all  proportion  to  the 
importance  of  the  mortgagor's  breach  of  contract.  Situations 
identical  in  principle  frequently  arise  in  other  contracts. 

§  770.  What  is  meant  by  penal^. 

A  penalty  as  distinguished  from  a  forfeiture  involves  the 
enforcement  of  an  obligation  to  pay  a  sum  fixed  by  law  or 
^p%ement  of  the  parties  as  a  ptmishment  for  the  failure  to  fulfill 
some  primary  obligation.  A  forfeiture  deprives  a  man  of  what 
he  previously  possessed,  or  at  least  prevents  him  from  acquir- 
ii^  what  he  has  substantially  paid  for;  a  poialty  subjects 
him  to  a  liability  b^ond  the  actual  dam^^  caused  by  his 
breach  of  the  primary  obligation.  As  the  type  of  forfeiture 
is  a  mortgage,  so  the  type  of  penalty  is  a  bond  on  condition. 
Transactions  in  substance  identical  with  mortgages  or  penal 
bonds  may  be  made  in  other  forms.  Though  the  law  has  been 
reluctant  to  formulate  a  universal  principle  on  the  subject 
based  on  the  essential  character  of  transactions  as  distinguished 
from  their  form,  it  is  nevertheless  desirable  in  order  to  under- 
stand the  possible  application  to  conditions  of  doctrines  re- 
latii^  to  forfeiture  and  penalty,  to  have  in  mind  the  better 
settled  doctrines  relating  to  the  relief  pven  in  case  of  convey- 
ances which  involve  a  forfeiture,  and  in  case  of  proouaes  which 
provide  for  a  penalty. 

§  771.  Ncm-enforceability  of  provisions  for  forfeiture  in  mort- 
gages. 

The  old  form  of  mortgage  still  in  use  in  many  jurisdictions 
in  terms  is  an  absolute  deed  of  conveyance  to  the  mortgagee 
with  a  condition  subsequent,  or  separate  deed  of  defeasance, 
providing  that  if  a  sum  of  money  owing  by  the  mortgagor  is 
repaid  on  a  certain  day,  the  title  to  the  property  shall  revest 
in  the  mortgagor.  If  literal  effect  were  given  to  the  instrument, 
failure  to  pay  on  the  precise  day  when  the  debt  falls  due  would 
involve  the  total  loss  of  the  mortgaged  estate  whatever  nught 
be  its  value.  Courts  of  equity  at  an  early  date  allowed  the 
mortgagor  to  redeem  his  property  after  the  day  by  paying 
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interest  in  addition  to  the  debt;  and  to  avoid  the  hardship 
on  the  mortgagee^  which  possible  indefinite  delay  might  cause, 
he  was  aUowed  at  any  time  after  the  maturity  of  the  debt  to 
file  a  bill  to  foreclose  the  mortgagor's  right  of  redemption.  On 
such  a  bill  the  court  decreed  that  unless  the  mortgagor  should 
pay  the  mortgage  with  interest  within  a  certain  time  specified 
by  the  decree,  he  should  be  forever  foreclosed.  In  other  re- 
spects courts  of  equity,  and  subsequently  courts  of  law,  defied 
the  Uteral  meaning  of  a  mortgage,  and  treated  the  property 
as  belonging  to  the  mortgagor  except  so  far  as  was  nteessary 
to  protect  the  mortg^ee's  security  for  his  debt.^  These  re- 
sults have  not  been  reached  by  searching  for  the  intention  of 
parties  either  actual  or  expressed.  At  the  present  time  doubt- 
less the  mortgi^or  and  mortgagee  imderstand  the  meaning  of 


'The  ultimate  effect  in  the  United 
States  of  this  treatment  has  been  sum- 
Doarised  by  a  learned  writer  as  follows: 
"A  mortgage  deed  commonly  professes 
to  vest  in  the  grantee  real  estate;  it 
really  vests  in  him,  in  this  comitry, 
only  a  chattel  interest  in  real  estate. 
It  declares  that  upon  default  the  mort- 
gagee shall  at  once,  by  the  mere  opera- 
tion of  the  deed,  have  an  absolute  title, 
free  from  all  right  of  the  grantor;  it 
really  gives  the  grantee,  from  the  time 
of  default,  a  mere  right  to  enforce  pay- 
ment or  indemnity.  It  professes  to 
leave  in  the  grantor  nothing  but  a  right 
of  re-entry  upon  certain  terms;  it  really 
leaves  in  him,  in  this  country,  the 
absolute  ownership,  subject  it  is  true, 
to  a  chaige,  but  only  as  the  ownership 
of  land  may  always  be  subject  to  a 
charge, — for  taxes,  for  an  annuity,  for  a 
mechanic's  lien,  for  debts  of  an  owner 
deceased.  It  must  have  the  word 
'heiTB,'  (Sedgwick  v.  Laflin,  10  All. 
430;  AUendorff  v.  Gaugengigl,  146 
Mass.  542,  1  Jones,  Mortg.,  §67)  or 
the  security  dies  with  the  mortgagee, 
even  though  the  debt  is  unpaid;  yet  the 
interest  granted  is  not  realty;  there  is 
no  dower  or  curtesy  in  it,  because  it  is 
not  real  estate,  and  it  goes  to  the  ex- 


ecutor, and  not  to  the  heirs.  In  Mas- 
sachusetts a  mortgage  on  land  is  at- 
tachable as  realty  if  owned  by  a  State 
bank  or  a  domestic  insurance  corpora- 
tion; (Mass.  Pub.  Sts.  c.  118»  S^; 
St.  1887,  0.  214,  §  27),  otherwise  not. 
We  find  it  laid  down,  on  the  one  hand, 
in  the  law  reports  and  statutes  of  a 
given  State,  that  a  mortgage  of  land 
is  a  mere  'pledge'  or  'hypothecation' 
of  it,  and  creates  only  a  'lien';  (Jack- 
son V,  Mut.  Fire  Ins.  Co.,  23  Pick. 
418,  424;  Ewer  v.  Hobbs,  5  Met.  1,  3; 
Butler  9.  Page,  7  Met.  40,  43;  Mass. 
Pub.  Sts.  c.  178,  §  44),  that  a  mort- 
gagor by  deed  and  defeasance  may 
relinquish  his  title  by  simply  cancelling 
his  bond  of  defeasance;  (Trull  v. 
Skinner,  17  Pick.  213);  and  yet  we  find 
in  the  same  reports  the  doctrine  laid 
down  that,  imless  the  condition  is 
performed  on  the  day  fixed,  the  mort- 
gagor's ownership  of  the  land  is  gone, 
at  law,  and  the  legal  ownership  is  now 
in  the  mortgagee,  (Currier  v.  Gale,  9 
AU.  522),  subject  only  to  a  right  of 
redemption  in  equity, — a  proposition 
maintainable  only  by  viewing  the 
mortgage  deed  as  a  deed  on  condition 
and  not  as  a  deed  creating  a  lien." 
H.  W.  Chaplin,  in  4  Harv.  L.  Rev.  3. 
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the  transaction  between  tiienx  to  be  different  from  tiutt  which 
the  mortg^e  expresses;  but  when  courts  of  equity  first  estab- 
liehed  their  doctrines  in  r^;ard  to  the  matter,  the  expressed 
intention  was  doubtless  the  real  intention,  yet  the  intention 
was  disregarded;  and  it  is  still  true  to-day  that  an  agreem^it, 
however  clearly  expressed,  that  the  mortg^ed  property  shall 
be  forfeited  if  payment  is  not  made  when  due,  will  be  futile. 
The  maxim,  "Once  a  mortgage,  always  a  mort^jage,"  will  be 
applied  and  redemption  aUowed.*  The  mortgagor  may  indeed 
sell  his  equity  of  redempticm  to  the  mort^jagee,  but  in  considei^ 
ing  the  validity  of  such  a  sale  "principles  ahnost  as  stem  are 
applied  as  those  which  govern  where  a  sale  by  a  cestui  que 
trust  to  his  trustee  is  drawn  in  question."  *  Even  though  a 
convqrance  made  as  security  for  a  debt  is  in  terms  absolute, 
and  there  is  no  written  agreement  for  a  reconveyance  or  for 
revesting  of  title  in  the  grantor,  equity  will  allow  redemption 
of  the  property  if  the  transaction  Is  clearly  proved  to  be  a  mort- 


*  Howard  v.  Hurts,  1  Vvn.  190; 
Beton  c  Stade,  7  Va.  204, 273;  Cowdiy 
c.  Day,  1  GiS.  316;  Noaku  t>.  Rice, 
(1902]  A.  C.  24;  Peugh  v.  Davis,  06 
U.  8.  332,  24  L.  Ed.  776;  Fidds  v. 
Helms,  S2  Ala.  440,  3  3o.  106;  Pierce  s. 
BobiiuoD,  13  Cal.  IIQ,  125;  Walker  v. 
Farmers'  Bank,  6  Del.  Ch.  81,  10 
Atl.  94;  Seymour  v.  Mackay,  126  111. 
341,  18  N.  E.  652;  Reed  p.  Reed,  75 
Me.  204,  272;  Batty  ■>.  Snook,  5  Mich. 
231;  Marshall  v.  Thompson,  39  Minn. 
137,  39  N.  W.  309;  Wilson  v.  Drumrite, 
21  Mo.  325;  Weathersly  v.  Weathersly, 
40  Miss.  462, 90  Am.  Dec.  344;  Vander- 
haiH  V.  Huguee,  13  N.  J.  Eq.  244; 
Mooney  o.  Byrne,  163  N.  Y.  86,  67  N. 
E.  163;  Bobinson  v.  Willoughby,  65 
N.  C.  520,  523,  524;  Storer  v.  Bounds, 
1  Ohio  St.  107.  Cf.  De  Martin  v. 
Fhelan,  47  Fed.  701,  115  Cal.  538,  47 
Fac.  356,  56  Am.  St.  Rep.  115. 

In  BaU  i>.  Milliken,  31  R.  I.  36,  76 
Atl.  789,  37  L.  R.  A.  (N.  S.)  623,  the 
court  said;  "It  is  one  of  the  principles 
of  equity  that  it  will  not  decree  a  for- 


feiture. 'It  will  never  aid  in  the 
divestiture  of  an  estate  for  a  bfcAoh 
of  a  covenant  on  a  condition  subse- 
quent, although  it  will  often  interfere 
to  prevent  the  divestiture  of  an  estate 
for  a  breach  of  a  covenant  or  condi- 
tion." "    2  Story,  Equity,  {  1319. 

*VilU  V.  Rodriguei,  12  Wall.  323, 
339,  20  L.  Ed.  406.  See  also  Pnigh  v. 
Davis,  96  U.  8. 332,  337, 24  L.  Ed.  775; 
Saving  Soc.  v.  Davidson,  97  Fed.  690, 
38  C.  C.  A.  365;  Oakley  e.  Shelley,  120 
Ala.  467,  29  So.  385;  Wnt  i>.  Reed,  65 
HI.  242;  Hicks  v.  Hicks,  5  G.  A  J.  75; 
TruU  V.  Skinner,  17  Pick.  213;  Falls  v. 
Insurance  Co.,  7  Allen,  46;  De  Lancey 
V.  Finntgan,  80  Minn.  266,  90  N.  W. 
387;  RandaU  v.  Sandeni,  87  N.  Y.  578; 
McLeod  V.  Bullard,  80  N.  C.  210; 
Shaw  t>.  Walbridge,  33  Oh.  St.  1; 
TriiJer  v.  Campbell,  22  R.  I.  262,  47 
AU.  386;  Hall  v.  HaU,  41  S.  C.  163, 
19  S.  E.  306,  44  Am.  St.  R^.  606; 
Swarm  v.  Bog^,  12  Wash.  246,  40 
Pae.941. 

>  See  supra,  1636. 
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§  7T2*  Conditioiial  sales  distinguished  from  mortgages. 

Though  property  caimot  be  conveyed  by  way  of  mortgage 
on  such  terms  as  will  forfeit  the  mortgagor's  right  of  redemp- 
tion, a  sale  may  be  made  with  a  right  or  option  on  the  part  of 
the  seller  to  repurchase  the  property  on  or  before  a  fixed  day. 
A  bargain  of  this  sort  will  be  enforced  according  to  its  terms, 
and  if  the  right  is  not  exercised  by  the  agreed  day,  the  property 
wiU  become  absolutely  that  of  the  purchaser.*  Such  a  trans- 
action is  called  a  conditional  sale.  The  legal  relation  of  the 
parties  in  such  a  transaction,  however,  is  entirely  di£Ferent 
from  that  in  the  bargain  commonly  called  a  conditional  sale 
of  personal  property  where  goods  are  sold  and  delivered  to  the 
purchaser  with  a  reservation  of  title  in  the  seller  until  the  price 
is  paid.  In  the  latter  kind  of  case  the  transaction  is  in  sub- 
stance a  mortgage;  ^  in  the  former  it  is  vitally  distinguishable 
from  a  mortgage.  General  stat^nents  about  ''conditional 
sales"  origmally  made  in  r^ard  to  one  of  these  transactions 
are  sometimes  applied  to  the  other  or  stated  as  applicable  to 
both.^  The  distinction  between  a  bargain  of  the  kind  considered 
in  this  section  and  a  mortgage  is  to  be  f oimd  in  the  existence 
of  a  debt  where  a  mortgage  relation  exists.  A  primary  reason 
for  relief  in  equity  from  the  strict  terms  of  a  mortgage  is  that 
the  mortgagor  must  pay  the  debt  in  any  event,  even  though 
the  mortgaged  property  is  insufficient  to  meet  it.  On  the  other 
hand,  in  the  conditional  sale,  the  parties  are  taking  a  business 
diance  which  noiay  or  may  not  turn  out  favorably  to  the  pur- 
chaser.   If  the  land  diminishes  in  value,  the  seller  will  not  exer- 

*  Davis  9.  Thomas,  1  Rum.  &  M.  506;  95;  Magee  v.  Catching,  33  MLss.  672; 

WiUiaiiw  V.  Owen,  5  M.  &  Gr.  303, 306;  Turner  i;.  Kerr,  44  Mo.  429;  Slutz  v. 

Conway's  Exrs.  v.  Alexander,  7  Cr.  Desenberg,  28  Oh.  St.  371;  Tripler  v. 

218,  237;  Wallace  v.  Johnstone,  129  CampbeU,  22  R.  I.  262,  47  Atl.  385; 

U.  S.  58»  32  L.  Ed.  619, 9  Sup.  Ct.  243;  Ruffier  v.  Womack,  30  Tex.  332;  Rich 

Beck  V,  Blue,  42  Ala.  32,  94  Am.  Dec.  v.  Doane,   35  Vt.   125;   McComb  v, 

630;  Stryker  o.  Hershy,  38  Ark.  264;  Donald,  82  Va.   903,   5  S.  E.   558; 

Henley  v.  Hotaling,  41  Cal.  22;  Vance  Swarm  v.  Boggs,   12  Wash.  246,  40 

V.  Anderaon,  113  CaL  532,  45  Pac.  816;  Pac.  941;  Kunert  v.  Strong,  103  Wis. 

Spenoe   v.    Steadman,    49    Ga.    133;  70,  74,  79  N.  W.  32. 

Hanfoid  v.  Blessing,  80  111.  188;  Bigler  '  Seet?%fra,  §  965. 

V.  Jack,  114  la.  667,  87  N.  W«  700;  *  Instances  of  such  misapprehension 

Fiagg  V.  Mann,  14  Fick.  467;  Daniels  may  be  found  in  Pontiac  Buggy  Co.  v, 

V.  Johnson,  24  Mich.  430;  Buse  v.  Page,  Skinner,  158  Fed.  866,  868,  and  in  6 

32  Minn.  Ill,  19  N.  W.  736,  20  N.  W.  Am.  &  Eng.  Encyc.  (2d  ed.)  442  et  seq. 
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cise  his  option  to  repurchase,  and  the  purchaser  must  bear 
the  loss.  This  it  is  conceived  balances  the  chance  that  the  pur- 
chaser may  get  an  advantage  if  the  land  exceeds  in  value  the 
price  fixed  for  its  repurchase,  and  the  seller  nevertheless  fails 
by  negligence  or  misfortune  to  exercise  his  option. 

§  773.  Technicality  of  the  distinction. 

It  is  obvious,  however,  that  as  a  practical  matter  this  dis- 
tinction amounts  to  nothing  if  the  price  paid  for  the  granted 
property  is  much  below  its  value.  In  such  a  case  the  grantee 
is  amply  protected  without  any  right  of  action  for  the  recovery 
of  a  debt.  All  that  he  can  desire  is  to  be  left  in  undisturiied 
ownership  of  the  prox)erty.  It  is  commonly  said  in  the  cases 
that  whether  a  transaction  is  a  mortgage  or  a  conditional  sale 
depends  upon  the  intention  of  the  parties.  But  it  is  perfectly 
possible  that  the  original  owner,  induced  by  his  necesdties, 
does  intend  to  sell  his  property  for  a  fraction  of  its  value  relying 
on  the  option  to  r^urchase  it,  which  he  hopes  to  be  able  to 
exercise.  If  this  intention  is  given  effect  and  the  tiansaction 
literally  enforced,  no  reUef  being  given  the  grantor  if  he  fails 
to  exercise  the  option  at  the  stated  day,  a  ready  means  is  pro- 
vided for  nullifying  the  rules  which  equity  has  gradually  built 
up  in  r^ard  to  mortgages.  To  be  sure,  in  case  of  doubt  a 
transaction  is  construed  rather  as  a  mortg^e,  than  as  a  condi- 
:^  tional  sale,'  and  inadequacy  of  the  price  is  a  strong  circum- 
stance tending  to  show  that  a  conveyance  was  intended  merely 
to  secure  a  debt; '"  and  in  this  way  hard  cases  are  generally 
taken  care  of;  but  unless  it  is  observed  that  the  ultimate  dis- 
tinction in  principle  depends  not  on  the  form  of  the  transaction, 
whether  that  of  a  mortgage  or  a  condition  sale,  but  on  gross 
inequality  between  the  price  and  the  value  of  the  property, 
the  law  is  likely  to  be  confused  and  the  chance  of  injustice 
unnecessarily  great.  It  is  true  that  equity  does  not  prevait 
ft  mail  from  contracting  to  sell  his  property  for  an  inadequate 

•  Conway  v.  Alexander,  7  Cranch,  431,  60  N.  E.  22;  HuU>y  v.  Harris,  68 

218;  Dou^Ass  V.  Moody,  80  Ala.  61;  Tex.  91,  3  S.  W.  558. 

Hugbee  t>.  SbeaS,  19  la.  335;  Niggeler  » Parish    v.    GaUs,    29    Ala.    254; 

tr.  Maurin,  34  Minn.  118,  24  N.  W.  369;  Bigler  v.  Jack,  114  la.  667,  87  N.  W. 

Matthews  v.  Sheeban,  69  N.  Y.  585;  700. 
Hughes  V.  Harlaro,   166  N.  Y.  427, 
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price,  but  where  he  agrees  to  make  such  a  sale  with  an  option 
to  repurchase  the  property  it  is  evident  that  the  expectation 
of  r^aining  the  property  has  been  a  powerful  motive,  and  if 
he  is  deprived  by  a  strict  enforcement  of  the  terms  of  the  op- 
tion of  the  right  to  repurchase,  there  is  in  substance  precisely 
the  same  forfeiture  that  equity  has  relieved  agamst  in  case  of 
mortgages.  It  should  not  be  admitted  that  a  court  of  equity 
to-day  has  an  inferior  instinct  for  natural  justice  or  an  inferior 
I>ower  to  give  effect  to  it,  than  Chancellors  possessed  three 
centuries  ago.*^ 

§  774.  Relief  from  penalties  in  bonds. 

The  common  early  form  of  contractual  obligation  in  Eng- 
land was  a  bond  upon  condition,  so  that  in  the  early  books 
the  word  obligation  without  more  is  used  to  designate  such  a 
bond.  The  purpose  of  the  bond  obviously  was,  and  still  is, 
to  secure  performance  of  the  condition;  but  instead  of  attempt- 
ing to  secure  this  result  by  eicacting  a  promise  from  the  obUgor 
to  perform  the  condition,  there  is  an  acknowledgment  of  in- 
debtedness— ^in  effect  a  promise  to  pay  a  sum  of  money  if  the 
condition  is  not  performed.  The  only  remedy  on  such  an  in- 
strument would  naturally  be  an  action  for  the  sum  promised, 
and  such  was  the  early  law.  Later  by  a  somewhat  forced  con- 
struction, there  was  held  to  be  an  impUed  promise  to  perform 
the  condition  of  the  bond.^^  Nevertheless  cjfibt  for  the  penal 
sum  of  the  bond  remained  the  ordinary  remedy  for  the  enforce- 
ment of  the  instrument. 

The  court  of  equity  early  assumed  jurisdiction  to  limit  the 
recovery  in  such  an  action  to  the  damages  actually  suffered  by 
the  obl^ee,  regarding  the  Uteral  enforcement  of  the  obligation 
as  unconscientious.^^  A  distinction  was  taken,  however,  be- 
tween bonds  ''where  the  party  might  be  put  in  as  good  a 
plight  as  where  the  condition  itself  was  Uterally  performed," 


i^A  learned  writer  on  the  early 
history  of  penalties  and  forfeitures  has 
said  truly:  "To  the  court  of  chancery 
fdl  the  task  of  moulding  the  law  of 
penalties  and  forfeitures  into  harmony 
with  more  hlunane  standards  of  con- 
duct, a  task  slowly  performed  and  still 


uncompleted.  For  example,  neither 
law  nor  equity  has  dealt  adequately 
with  oppressive  instalment  contracts." 
WiUiam  H.  Loyd,  29  Harv.  L.  Rev. 
123. 

"  See  supra,  §  670. 

^*  See  the  following  section. 
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and  cases  "where  the  condition  was  cdlateral  and  no  recom- 
pense or  value  could  be  put  on  the  breach  of  it."  '*  In  the  former 
case  equity  would  ^ve  relief;  in  the  latter  case  it  would  not; 
and  this  distinction  has  developed  into  the  modem  distinction 
between  penalties  and  liquidated  damages.  So  far  as  bcmds 
to  secure  the  payment  of  money  were  concerned,  the  power  exer- 
cised by  Chancery,  afterwards  enacted  into  statute  law,^^  was 
entirely  effective  to  prevent  ultimate  recovery  of  more  than 
the  actual  damage  suffered  by  the  obligee;  but  still  inconven- 
ience was  caused  by  tite  allowance  of  judgment  at  law  for  the 
full  penalty  of  the  bond  against  which  relief  must  be  soii^t 
by  application  to  equity.  Another  statute  was  accordii^ly 
passed  requiring  the  asdgnment  by  the  obligee  of  a  breach 
of  condition,  and  a  jmy  thereupon  assessed  such  damages  as 
had  been  caused  to  the  plaintiff  by  the  breach  or  breaches  al- 
leged.'* These  statutes,  the  effect  of  which  has  been  adopted 
by  statute  or  otherwise  in  modem  American  law,  ordinarily 
preclude  the  recovery  on  a  penal  bond  (whether  to  secure  the 
payment  of  money  or  some  other  performance)  of  more  than 
tiie  actual  damage  assessed  by  a  jury,  for  the  injury  suffered 
by  breach  of  condition." 

Where,  however,  the  law  imposes  by  statute  a  penalty  for 
the  doing  or  failure  to  do  a  particular  act,  it  is  no  defence  that 
the  failure  has  not  caused  damages  equal  to  the  statutory 
penalty,  and  the  wrongdoer  is  not  the  less  liable  for  the  full 
penalty  if  tmder  the  authority  of  law  a  bond  is  taken  to  secure 
performance." 

"  stated  in  argument  in  Marim  v.  Col.  113,  S  Pu.  838;  Riplcgr  o.  Endy, 

Marks,  Free,  in  Ch.  487,  as  ruled  by  106  Ga.  422,  32  S.  £.  343;  Doane  p. 

Lord  Somera.  Chicago  City  Ry.  Co.,  51  lU.  Xpp.  353; 

"  4  and  5  Anne,  c.  16,  {{  12,  13.  Bolster  v.  Post,  67  la.  698,  II  N.  W. 

"8  and  9  William  III,   o.   II,   !  8.  637;  Henry  v.  Davie,  123  Maaa.  345; 

Though  the  statute  waa  only  permia-  Coker  v.  Brevard,  90  Miss.  64,  43  So. 

Hive  in  it«  terms,  the  court  held  (see  177;  Gillilan  o.  Rollina,  41  Neb.  540, 

Roles  i;.  Roeewell,  5  T.  R.  S38;  Hardy  59  N.  W.  893;  Davis  v.  GiUett,  52 

p.  Bern,  5  T.   R.  636)   that  it  was  N.  H.  126;  Dinosw^y  v.  Edwards,  134 

mandatoiy   in    effect.      Even    whet«  N.C.254,46S.E.  601;  Keckv.  Bieber, 

judgment  went  by  drfault  the  plaintiff  148  Pa.  646,  24  Atl.  170,  33  Am.  St. 

must  suggest  on  the  record  breachee  of  Rep.  846. 

condition,  upon  which  damagee  would  ■"  In  Benson  e.  Gibson,  3  Atk.  395, 

be  asseesed.  Lord  Hardwick  said:  "Nor  is  it  like  the 

"  Turck  V.   MarsbsJI,  etc.,   Co.,   8  case  of  bonds  given  aa  a  security  not  to 
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It  is  also  true,  especially  where  the  rights  of  the  public  are 
involved,  that  if  the  nature  of  a  breach  is  such  that  the  dam- 
ages are  uncertaia,  and  it  is  apparent  thai  the  penal  sum 
named  in  a  bond  is  a  reasonable  liquidation  of  the  actual  dam- 
ages, recoveiy  of  tiie  sum  named  m^  be  had  although  the  con- 
tract is  in  form  a  bond  with  penalty."   Subject  to  these  quali- 


defmud  the  revenue,  because  there, 
vhae  a  psvon  is  Euilty  of  a  breach,  it 
ia  eoDaidered  in  law  aa  a  crimo,  and 
this  court  wiD  not  idieve  for  that 

In  Dieckerhoff  v.  United  States,  136 
Fed.  546,  &47,  60  C.  C.  A.  25S,  the 
court  said:  "Thve  is  a  line  of  author- 
ities holding  that,  where  the  sum  named 
in  the  bond  is  a  fixed  penalty  imposed 
1^  law  aa  a  punishment  for  a  breach  of 
duty  enjoined  by  law,  the  court  will 
Dot  undertake  to  alter  or  refuse  the 
penalty  which  the  Legislature  has 
fixed  for  the  nonperformsaoe  of  a 
statutory  duty.  It  was  so  held  in 
O&rk  D.  Barnard,  lOS  U.  S.  438,  2 
Sup.  Ct.  878,  27  L.  Ed.  780,  where  the 
statute  granting  authority  to  extend  a 
line  of  railroad  provided  that  the  rail- 
road company  should  deposit  with 
the  State  Treasurer  'their  bond  in  the 
sum  of  S100,000,  that  they  will  com- 
plete the  said  road  bdore  January, 
1872.'  In  United  8tat«»  v.  Pingree,  1 
Sprague  339,  Fed.  Cas.  No.  16,050,  the 
bond  was  for  rewarehousing,  and  the 
statute  ^treasly  provided  that  if  the 
goods  woe  not  rewarehouoed  the  col- 
lector should  levy  and  oolleot  the 
original  duty  plus  an  additional  duty 
of  100  per  cent.  In  United  States  v. 
Oteti,  67  Fed.  146, 14  C.  C.  A.  344,  the 
lav  required  that  in  cases  of  with- 
drsnl  for  export  the  eiportor  should 
give  bond  in  a  penal  sum  equal  t« 
douUa  the  amount  of  the  estimated 
duties  to  produce  the  proof  required  by 
law  of  the  Uniiing  of  the  same  beyond 
the  limits  of  the  United  States.  In 
United  States  v.  Hatch,  1  Faine,  336, 
Fed.  Cm.  No.  15,32S,  the  statute  re- 


quired the  master  to  enter  into  a  bond 
in  the  sum  of  S400,  that  he  shall 
exhibit  a  certuQ  certified  copy  of  a 
list  of  his  crew,  and  also  the  crew  (ex- 
cept such  as  may  have  died,  absconded, 
etc.}  to  the  boarding  offiocr  at  the 
first  United  States  port  he  might  reach. 
In  United  States  t>.  MonteD,  Taney, 
47,  Fed.  Cas.  No.  16,708,  the  statute 
required  a  bond  to  be  given  in  an 
amount  which  varied  with  the  tonnage 
of  the  vessel,  conditioned  that  the 
oertifidite  of  registry  of  the  vessel  shall 
be  solely  used  for  the  vessd  for  which 
it  is  granted,  and  shall  not  be  sold, 
lent,  etc.  The  court  said:  'It  would 
be  difficult  by  any  course  of  proof,  or 
by  any  ptocess  of  reasoning,  to  show 
that  the  United  States  had  sustained 
any  particular  amount  of  damages  in  a 
case  of  this  deecription,  or  to  adopt 
any  rule  by  which  the  damages  could 
be  measured  by  a  jury  or  be  liquidated 
by  agreement  between  the  parties. 
The  sum  for  which  the  parties  are  to 
become  bound  is  manifestly  a  penalty 
or  forfeiture,  inflicted  by  the  sovereign 
power  for  a  breach  of  its  laws.  It  is 
not  a  hquidated  amount  of  damages 
due  upon  a  contract,  but  a  fixed  imd 
certain  punishment  for  an  offence.'" 
See  also  American  Book  Co.  u.  Wells, 
83  S.  W.  622,  26  Ky.  L.  Rep.  1169; 
MarshaU  e.  Atkins  (Tex.  Civ.  App.), 
127  S.  W.  1148. 

"  Blewett  ir.  Front  St.  Ry.,  49  Fed. 
126,  51  Fed.  625,  2  C.  C.  A.  416,  7 
U.  S.  App.  285;  Welboum  o.  Kee,  134 
Ark.  361,  204  S.  W.  220;  New  Britain 
c.  New  Britain  Telephone  Co.,  74  Conn. 
336,  50  Atl.  881,  1015;  Fiscal  Court  v. 
Kentucky  Pub.  Service  Co.,  181  Ky. 
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fications,  in  every  ease  the  amount  of  the  penalty,"  with  the 
possible  addition  of  interest,^'  fumishee  the  outside  limit  of 
possible  recovery. 

§  775.  Early  history  of  the  jurisdiction  of  equity  to  relieve 
from  forfeiture  and  penalties. 

A  learned  writer  **  says  of  the  early  history  of  the  develop- 
ment of  the  rules  of  law  referred  to  in  the  preceding  section: 
"The  me^reness  of  the  early  equity  reports  makes  it  difficult 
to  fix  accurately  the  time  when  this  pohcy  was  finally  adopted 
(Spence  says  *•"  in  the  reign  of  Charles  I),  and,  l(^cally,  it 
could  not  long  be  delayed  when  the  mortgf^r's  right  to  re- 
deem was  established.  Certainly  by  the  time  of  the  Restora- 
tion it  could  be  said:  'It  is  a  common  case  to  give  relief  against 
the  penalty  of  such  bonds  to  perform  covenants,  etc.,  and  to 
send  it  to  a  trial  at  law- to  ascertain  the  damages  in  a  quantum 
damnificatus.'  "  So,  also,  it  became  the  common  course  to 
relieve  gainst  forfeitures  for  non-payment  of  rent,  and  upon 
payment  of  arrears  to  compel  the  landlord  to  make  a  new  lease.  '* 
Richard  Francis  summarizes  the  principle  in  his  twelfth  mavim : 
'Equity  suffers  not  advantage  to  be  taken  of  a  penalty  or  for- 
feiture where  compensation  can  be  made.'  While  text-writers 
have  shown  an  inclination  to  consider  this  as  a  branch  of  equity 
jurisdiction  to  relieve  gainst  accidents,  the  decisions  cannot 

245,  204  8.  W.  77;  Grtmt's  Pass  v.  Hale  v.  Thomas,  1  Vera.  349  (1685); 

Bogue  River  &c.  Corp.,  87  Oreg.  637,  Grimston  v.  Bruce,  1  8alk.  156  (1707); 

171  Pac.  400;  York  v.  York  ftailwaya,  Aylet  v.  Dodd,  2  Atk.  238  (1741). 
229  Fa.  236,  78  At).  128.  "  Baker   r.   Olibeare,    2   Freem.   92 

» See  mipro,  ( 6TO-  (1685);    Anonymous,    2    Preem.     116 

*>  See  ififra,  t  1414.  (1690);  Bowen  v.  Whitmore,  2  Freon. 

1  William   H.   Loyd,    29   Harr.   L.  1S2  (1693).  See  Poore  v.  Oxenbridge, 

Rev.  117,  125.  Totb.  104  (1602).    The  Act  of  4  Cku. 

■1°  Spence,  Equity,  630.    SeeMaltoa  II,  ch.  28,   limited  the  time  within 

V.  PemieU,  Toth.  29  (1636-1637).  which  the  tenant  might  file  ft  bill  to 

"  1    Equity   Cases,   Abr.   91.      See  sii  months  after  ejectment   and   dis- 

Hall  n.  Higham,  3  Ch.'Rep.  5  (1663)>  pensed  with  the  necessity  for  s  new 

WilaoD  V.  BartoD,  Nelson,  148  (1671);  lease.   See  Common  I«w  Procedure  Act 

Friend  t>.  Burgh,  Finch,  437   (1679);  of  1852  (15  &  16  Vict.),  ch.  76,  U  210- 

Vameea'  Case,  2  Freem.  63  (1680);  212;   Bowser  t>.  Colby,  1  Otn,    109 

Cage  ■>.  Ruasel,  2  Vent.  352  (1681);  (1841),  at   p.   130;   Howard  ».    Fan- 

Hele  i;.  Hele,  2  Ch.  Ca.  87  (1682);  ahawe,  (18951  2  Ch.  681;   Dendy  v. 

Hayward  v.  Angell,  1  Vem.  222  (1683);  Evans,  IlOlO)  1  K.  B.  2S3. 
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be  so  limited,  the  facts,  in  many  instances,  showing  default 
pure  and  simple.  Relief  was  given  in  chancery  as  the  principal 
^ency  of  law  refonn  and  was  justified  by  pubhc  opinion,  hostile 
to  catching  bargains,  which  had  become  proportionately  odious 
as  wealth  had  become  more  widely  distributed  and  capital 
more  secure.  Lord  Eldon,  characteristically,  took  pains  to 
express  his  disapproval  of  the  doctrine  of  equitable  relief  against 
penalties  and  forfeitures — 'a  principle,'  he  said,  'long  ac- 
knowlet^ed  in  this  court  but  utterly  without  foxmdation.'  ^* 
But,  as  Mr.  Justice  Story  put  it:  "There  is  no  more  intrinsic 
sanctity  in  stipulations  by  contract  than  in  other  solemn  acts 
of  the  parties  which  are  constantly  interfered  with  by  courts  of 
equity  upon  the  broad  grounds  of  pubUc  poKcy  on  the  pure 
principles  of  natural  justice.'  "  And,  having  adopted  the  rule, 
it  was  only  common  sense  to  permit  it  to  be  admiaistered  at 
law,  as  was  accomplished  by  the  Acts  of  8  &  9  William  III  and 
4  Anne,  which,  in  effect,  provided  that  the  plaintiff  in  actions 
on  penal  bonds  should  state  the  breaches  of  the  condition,  and, 
although  entitled  to  judgment  for  the  amoimt  of  the  penalty, 
should  be  limited  in  his  recovery  to  the  damages  proved,  the 
judgment  merely  remaining  as  security  for  further  breaches. 
Payment,  also,  of  principal  and  interest  due  by  the  condition 
might  be  pleaded  at  law,  although  not  made  in  strict  accord- 
ance with  the  terms  of  the  obligation,  thus  bringing  law  and 
equity  into  accord,  at  least  as  to  bonds  intended  to  secure 
money  payments."  " 

"  Hill  II,  Barclay,  18  Ves.  66  (1811).  law  the  abeurdity  would  be  apparent." 

See  also  Walljs  v.  Smith,  21  Ch.  D.  '•2Story,Equity  Juriflprudence,  13th 

243,  257  (1S82)  where  Jeead,  M.  R.,  ed.,  S  1316.    See  also  the  remarks  of 

said:  "  It  has  always  appeared  to  me  Lord  Mansfield  in  Bonafoua  v.  Rybot, 

that  the  doctrine  of  the  English  law  aa  3  Burr.  1370  (1763). 

ta  QOQ-payment  of  money— the  general  "8^9  Wm.  Ill  (1697),  ch.  II,  %  8; 

nile  being  that  you  cannot  recover  4  Anne  (1705),  ch.  16,  {J  12, 13;  I  Wms. 

duoages  because  it  is  not  paid  by  a  Saunders,  5S,  n,;  Roles  u.  Rosewell,  5 

certain  day— ia   not   quite   consistent  T.  R.  538  (1794);  Hardy  v.  Bern,  5  T. 

with  reason.     A  man  may  be  utterly  R.  636  (1794);  Mackworth  v.  Thomas, 

mined  by  the  non-payment  of  a  sum  of  6  Ves.  329  (1800) ;  Wtdcot  v.  Colliding, 

money  on  a  given  day,  the  damages  ST.  R.  I26(1799};Keatingif.  Peddrick, 

may    be    enormous,    and    the    other  240  Fa.  St.  590,  88  Atl.  II   (1913); 

psrty  may  be  wealthy.    However,  that  Jennings  e.  Wall,  217  Maaa.  278,  104 

iaourlaw.    If ,  however,  it  were  not  our  N.  E.  738  (1014). 
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§  776.  Provisions  for  penalty  are  invalid  In  any  contract 

The  principles  first  developed  in  actdons  upon  bonds  were 
subsequently  extended  to  all  contracts  and  applied  by  courts 
of  law  as  well  as  by  courts  of  equity."  The  difficulty  which 
has  vexed  modem  courts,  and  which  has  caused  much  litiga- 
tion, is  to  diBtingiiish  between  a  provision  for  a  penalty  and  one 
for  Uquidated  damages.  Though  difficulties  frequently  arise 
in  the  application  of  the  principle  distinguishing  one  from  the 
other,  and  though  the  statements  in  the  casee  have  not  always 
been  clear,  the  fundamental  baus  of  the  distinction  at  least  is 
evident.  A  penalty  is  a  sum  named,  which  is  disproportionate 
to  the  damage  which  could  have  been  anticipated  from  breach 
of  the  contract,  and  which  is  i^reed  upon  in  order  to  enforce 
performance  of  the  main  purpose  of  the  contract  by  the  com- 
pulsion of  this  very  disproportion.  It  is  held  tn  terrorem  over 
the  promisor  to  deter  him  from  breaking  his  promise.  Liqui- 
dated damage,  on  the  other  hand,  is  a  sum  fixed  as  an  estimate 
made  by  the  parties  at  the  time  when  the  contract  is  entered 
into,  of  the  extent  of  the  injury  which  a  breach  of  the  contract 
will  cause."  A  provision  for  a  penalty  is,  therrfore,  necessarily 
iavahd,  though  the  fact  that  parties  do  or  do  not  call  a  pro- 
vision a  penalty  is  not  conclusive  of  its  character."  A  pro- 
vision for  a  forfeiture,  on  the  other  band,  though  not  favored 
by  the  law,  is  not  necessarily  invalid.  The  nature  of  a  con- 
tract may  make  a  provision  for  a  specific  forfrature  in  case  of  a 
breach  only  a  legitimate  {^p-e^uent  for  Uquidated  damageB;'* 

"  Hie    lesditig    case    is    Astley    «.  law    will    refuse    to   eaforoe    them." 

Wddon,  2  B.  ft  P.  346.    Hie  contract  Sheffield-King  Milling  Co.  e.  Domentic 

there  involved  bound  the  defendant  to  Science  Baking  Co.,  95  Ohio,  180,  IIS 

perfotm  at  the  plaintiff's  theatre,  and  N.  E.  1014,  1016. 

provided  that  if  either  of  the  parties  ■*  See  tT(/ra,  {  778. 

broke   the   contract,   he  should   pay  ■'  In  Stennick  v.  Jones,  2S2  Fed.  345, 

the  other  £200.     The  provision  was  352,  164  C.  C.  A.  260,  the  court  said: 

held  to  be  penal  and  not  recoverable.  "There  are  also  many  decisions  where 

»  "Compensation  for  damages  sua-  the  measure  of  damages  for  the  breach 

tained  is  ^e  Intimate  object  of  such  of  a  contract  by  a  vendor  being  ascer- 

provisions,  and  where  that  object  is  tainabb  without  difficulty,  forfeiture 

lost  sight  of  imd  a  penalty  imposed  will    not    be    enforced.      But    these 

they  will  not  be  given  effect  by  the  equitable  doctrines  do  not  ovoride  the 

oourta.     Equity  will  enjoin   the  en-  principle  that  parties  mlay  make  a 

forcement  of  inequitable  and  unjust  contract  to  run  for  years,  and  of  a 

provisions  of  this  nature  and  courts  of  character  where,  actual  damages  being 
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and  even  tiioi^  what  is  forfeited  by  one  who  breaks  a  con- 
tract is  disFnt>portionate  to  the  damage  suffered  by  the  injured 
party,  if  the  latter  has  already  acquired  ihe  forfeiture  by  ihe 
partial  perfcnmance  of  the  contract  he  is  in  many  cases  not 
deprived  of  any  part  of  it  or  of  its  value.*' 

§  777.  How  far  the  question  d  penalty  or  liquidated  damages 
is  one  of  constmction. 

It  is  commonly  said  in  tiie  cases  that  the  decision  of  the  ques- 
tion whether  a  cert^  proviaon  is  penal  or  not,  is  one  of  con- 
struction; "  yet  it  is  evident  that  the  question  is  at  least  not 
wholly  one  of  construction.  If  the  matter  were  fully  summed  up 
by  saying  that  the  duty  of  the  courts  is  "to  give  effect  to  the 
plainly  expressed  will  of  the  contracting  parties,"  "  the  re- 
covery of  penalties  would  generally  if  not  universally  be  al- 
lowed. To  be  sure,  in  the  case  of  a  bond,  it  is  no  doubt  gen- 
eraXiy  understood  to-day  that  the  penalty  is  not  intended  or 
expected  to  be  enforced;  that  performance  of  the  condition 
is  the  purpose  which  the  parties  have  exclusively  in  nund;  but 
this  is  not  the  meanii^  of  the  language  of  the  bond,  and  indeed 
is  not  only  in  direct  contradition  of  plain  lai^piage  but  in  con- 
tradiction of  what  was  undoubtedly  the  intention  of  the  par- 
ties when  equity  first  gave  relief.  There  can  be  no  doubt 
that  our  forefathers  when  they  provided  in  a  bond  that  a 
penalty  should  be  paid  if  a  certain  condition  were  not  per- 
formed, meant  exactly  what  they  said;  and  even  to-day  thou^ 
this  may  no  longer  be  true  in  regard  to  bonds,  there  can  be  no 
doubt  tiiat  in  other  penal  contracts  it  is  generally  the  clearly 
expressed  will  of  the  parties  that  the  penalty  shall  be  p^d  if 

mumain  of  eatimation,  there  may  be  Ukd    Motor    Co.,    [1915]    A.    C.  7ft, 

IMx>Tiak>n  for  a  forfeiture  or  tnmsfer  of  87. 

owDerahip  in   cam  of  a  mbatantial  '     **Ab  said  in  Sun  Printing  A  Pub- 

bfencb,  whidi  the  courts,  alter  inqimy  liahing  Assoc,  v.  Moore,  183  U.  S.  642, 

wiU  enforce.    Edmunds  v.  Spanish  R.  062, 46  L.  Ed.  366.   Cf.  Wise  f .  United 

P.  &  P.  Co.,  206  Fed.  92."  Stotes,   (U.  8.  Oct.  Term  1918),  39 

"  See    i^fm,     tf  780,    791,    1473-  Sup.  Cl.  303,  whae  the  court  upholds 

1477.  the  provision  because  it  is  a  "genuine 

*■  See  for  instance  Sun  Printing  &  pre-estunate,"  and  Northwestern  Terra 

PubUshing  Association  v.  Moore,  183  Gotta  Co.  v.  Caldwdl,  234  Fed.  491, 

U,  S,  642,  662,  46  L,  Ed.  366;  Dunlop  148  C.  C.  A.  257;  In  re  libwty  DoU 

Pneumatic  Tyre  Co.  c.  New  Garage  Co.,  Inc.,  242  Fed.  606. 
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the  main  E^reement  is  not  performed,  and  tiieir  expressed  will 
represente  their  actual  intention  if  that  is  of  any  importance. 
Therefore,  the  first  step  towards  a  clear  tmderstanding  of  the 
matter  is  to  recognize  that  the  determination  of  whether  a 
particular  provision  is  pen^  or  merely  provides  for  liquidated 
damages  only,  does  not  depend  on  the  natural  meanii^  of  the 
language  used  by  the  parties.  The  legal  effect  of  an  instrument 
depends  on  rules  of  law  which  sometimes  contradict  the  mean- 
ing of  the  instorument  and  tiie  intention  of  the  parties.**  Prob- 
ably all  that  most  courts  mean — at  any  rate  all  that  can  be  de- 
fended— is  to  say  that  the  validity  of  the  stipulation  is  to  be 
"judged  of  as  at  the  time  of  the  makii^  of  the  contract,  not 
as  at  the  time  of  the  breach,"  "  and  this  is  undoubtedly 
true." 

The  question  wheth^  a  sum  is  liquidated  dam^es  or  a 
penalty,  also,  is  not  a  question  of  the  law  of  damages.  It  is  a 
question  of  the  legal  vaUdity  of  a  stipulation  in  a  contract.  If 
tiie  contract  which  the  parties  have  made  is  enforceable  accord- 
ii^  to  its  terms,  no  troublesome  problem  of  damages  is  pre- 
sented; the  real  problem  is  whether  the  bargain  of  the  parties 
is  enforceable  or  not. 

§  778.  Litention  of  the  parties. 

It  is  not  unnatural  that  the  question  tmder  consideration 
should  be  ordinarily  classified  as  one  of  construction  because  it 
is  very  commonly  said  that  whether  a  stipulation  involves  a 
penalty  or  liquidated  damages  d^)ends  wholly  or  largely  upon 
the  intention  of  the  parties.  As  shown  in  the  preceding  section, 
the  statement  is  misleadii^.  Where  intention  of  the  parties 
is  spoken  of  in  the  law  of  contracts  it  normally  means  their 
expressed  intention  that  something  shall  or  shall  not  be  done. 

"See  critidam  of  the  uae  of  the  quMtioa  is  one  of  "construction  mther 

tominology  which   ascribee   to   con-  than  interpretation"  he  is  taking  the 

etruction   or    interpretation    all   legal  same  view  as  that  auggested  in  the 

effects  which  the  law  gives  to  a  writing,  text. 

tupra,    S601.      This,   however,    is   a  "Dunlop   Pneumatic  Tyre  Co.   v. 

question  of  tenninol(%y,  and  when.  New  Garage  Motor  Co.,  [19151  A.  C. 

«.  g.,  Smith,  J.,  says  in  Northwestern  79,  87. 

Terra  Cotta  Co.  v.  Caldwell,  234  Fed.  "  Learned  e.  Holbrook,  87  Ong.  676, 

491,  496,  148  C.  C.  A.  267,  that  the  170  Pac.530,  171  Pac.  222. 
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In  every  case,  a&er  of  penalty  or  of  liquidated  damages,  the 
Pardee  have  manifested  a  clear  intention  that  the  smn  stated 
in  the  contract  shall  be  paid  in  the  contii^ency  which  has  oc- 
curred. If  their  mtention  is  to  be  given  effect,  every  penalty 
will  be  enforced.  If,  however,  by  mtention  of  the  parties  is 
meant  their  intention  that  the  particular  provision  in  question 
shall  be  liquidated  dam^es  or  shall  be  a  penalty,  it  should  be 
observed  that  most  people  who  make  contracts  know  nothing 
about  these  terms,  nor  what  they  connote.  If  they  do  know 
that  there  is  a  distinction  made  by  t^e  taw,  the  surest  way  of 
indicating  that  they  mean  one  or  the  other  is  to  call  it  by  its 
appropriate  name;  and  when  contracts  are  drawn  by  lawyers 
the  sum  stipulated  for  is  usually  called  hqxiidated  damages, 
but  courts  rightly  pay  little  attention  to  the  name  given  to  a 
sum  payable  in  terms  on  breach  of  a  contract.  Calling  a  simi 
to  be  paid  under  a  contract  Uquidated  or  stipulated  damages, 
will  not  prevent  the  court  from  treating  it  as  a  penalty."  Nor 
will  the  use  of  the  word  "forfeit"  "  or  "penalty"  *"  prevent 
the  court  in  a  proper  case  from  regarding  as  liquidated  dant- 
ages  a  sum  named  in  a  contract;  though  the  use  of  words  ap- 
propriate for  Uquidated  damages  "  and  especially  the  use  of 

"Green  i>.  Price,  13  M.  ft  W.  696,  7  8.  W.  777;  Seanan  v.  Bifxa&an,  108 

701;BettBF.  Burch,  4  H.  A  N.  506, 511;  Wis.  366,  84  N.  W.  490. 
BignaU  I..  Gould,  1 19  U.  8.  495,  30  L.  "  Merica  v.  Bui^t,  36  lad.  App.  463, 

Ed.  401;  Pacific  Hardware  &  Steel  Co.  7S  N.  E.  1083;  Robs  v.  Loeecho-,  152 

e.  United  SUto,  48  Ct.  Q.  3,99;  North-  Mich.  386,  116  N.  W.  193, 125  Am.  St. 

neaUnk  Tern  Cotta  Co.  v.  Caldwell,  Hep.  41S;  Streeper  v.  Williama,  48  Pa. 

234  Fed.  491,  496,  148  C.  C.  A.  267;  450. 

Pogue  V.  Kaweah,  etc.,  Co.,  138  CbI.  "Sainter  v.  Perpiaon,  7  C.  B.  716; 

664,  668,  72  Pac.  144;  New  Britain  v.  Paifltt  v.  Chambre,  L.  B.  15  Eq.  36; 

New  Britain  Telephone  Co.,  74  Conn.  United  States  v.  Bethlehem  Steel  Co., 

326,  50  Atl.  881,   1015;  Greenblatt  v.  206  U.  8.  105,  120,  61  L.  Ed.  731,  27 

McCaU,67na.l65,64So.748;8cofield  Sup.  Ct.  Rep.  450;  Pierce  c  PuUer,  8 

p.  Tompkins,  95  111.  190,  36  Am.  Rep.  Mass.  223,  5  Am.  Dec.  102;  Whitfield 

160;  Ltidlow  Valve  Mfg.  Co.  v.  Chicago,  v.  Lery,  35  N.  J.  L.  149,  154;  Ward  v. 

m  III.  App.  388;  Sanders  i>.  McKim,  Hudeon  River  B'g  Co.,  126  N.  Y.  230, 

138  la.  IK,  115  N.  W.  917;  Basye  v.  28  N.  E.  256;  Stewart  v.  Turner,  67 

Ambrose,  28  Mo.  39;  Wibaux  v.  Grin-  Pa.  Super.  256;  Grant  Marble  Co.  t>. 

oell,  etc.,  Co.,  9  Mont.  154,  22  Pac.  MarshaU  &  Ildey  Bank,  164  Wis.  647, 

492;  Whitfield  v.  Levy,  36  N.  J.  L.  165  N.  W.  14. 

149,  155;  Biownold  v.  Rodbell,    130  "  ReiUy  v.  Jones,  1  Bing.  302;  Geiger 

N.  Y,  App,  Div.  371,  114  N.  Y.  S.  v.  Western   Md.   B.,  41  Md.  4,    15; 

816;  Eakin  p.  Scott,  70  Tex.  442,  444,  Makletiova  o.  Diaghileff,  227  Man. 
100,  116N.  E.231. 
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words  appropriate  for  a  poialty  or  forfeiture  **  are  of  some  evi- 
dentiary value.  "'Where  a  sum  <^  money  fixed  by  the  parties 
'as  liquidated  and  aacotained  damages,  and  not  &  penalty  or 
penal  sum,  or  m  the  nature  thereof  was  held  by  the  coiuii  to  be 
a  penalty,  it  seems  an  abuse  of  language  to  say  that  this  was 
in  accordance  with  the  parties'  intention."  **  It  may  be  said, 
however,  that  Ihoi^  the  value  of  these  terms  is  miknown  to 
most  persons  who  are  not  lawyers,  they  know  whether  a  stipu- 
lation was  inserted  for  the  purpose  of  securing  perfonnance  1^ 
being  held  in  terrorem  over  a  promisor,  and  that  the  intention 
of  the  parties  with  reference  to  this  makes  the  vital  distinc- 
tion.** But  provisions  for  Uquidated  damages  are  intended  for 
security  as  well  as  provisions  for  penalties.  When  liquidated 
damf^es  of  $10  a  day  are  stipulated  for,  if  a  building  is  not 
Qtonpleted  on  time,  or  payment  of  $5,000  if  a  prcmusor  fails 
to  comply  with  his  promise  not  to  enter  into  competition  with 
the  promisee,  there  can  be  no  doubt  that  these  provisions  are 
intended  not  merely  as  a  provision  for  an  unpleasant  and  un- 
expected conting^icy  but  also  to  secure  the  promisee  in  the 
ped*fonnance  of  the  main  obligation  and  to  make  the  promisor 
more  reluctant  to  break  it.  This  distinction,  therefore,  is  at 
least  partially  fictitious.  The  only  sense  in  which  the  intention 
of  the  parties  can  have  any  meaning  in  this  connection,  and 
this  seems  to  be  the  meaning  generally  given  to  the  phrase  by 
the  courts  when  the  matter  is  analyzed  by  them,  is  an  inten- 
tion to  name  a  sum  that  is  fixed  in  good  faith  as  the  equivalent 
of  the  injury  which  will  probably  be  caused  by  breadi  of  the 
contract,  rather  than  an  attempt  to  secure  performance  by  a 
proviaon  for  an  excessive  payment.  "Intention  of  the  parties" 
is,  however,  a  misleading  and  undesirable  designation  for  this 
requiremoit,  and  the  first  step  towards  clearij^  the  confusion 

"  Van  Buren  r.  Digges,  11  How.  461,  **  Thus  in  Dubinsky  r.  Wdls  Bros. 

467,  13  L.  Ed.  771;  Nichols  v.  Haines,  Co.,  218  Mass.  232,  237,  105  N.  E. 

98  Fed.  692,  39  C.  C.  A.  236;  Zenor  1004,   Crosby,  J.,  said:  "We  are  of 

V.  Pryor,  57  lad.  App.  222,  106  N.  E.  opinion  that  this  deposit  was  intended 

746;  Keinath  v.  Reed,  18  N.  Mez.  358,  i^  the  portiee  to  Mscure  the  perform- 

137  Ptkc.  841 ;  Smith  v.  Wainwright,  24  ance  of  the  contract  and  was  Dot  to 

Vt.  97,  102.  be    retained    by    the    defendaot    as 

**  Sedgwick  on  Damages,  1 406,  re-  liquidated  damages  for  the  breach  of 

ferring  to  Kemble  c.  Farren,  6  Bing.  the  contract  by  the  plaintiff."  Seealao 

141.  WwtfaU  t>,  Albert,212  111.  68,72  N.  E.4. 
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of  the  law  on  the  Eubject  is  to  drop  the  use  of  the  phrase  from 
the  discussion.  Even  the  suggested  substibite  of  an  inquiry 
whether  the  parties  in  good  fiuth  attempted  to  estimate  the 
real  injury — "  ts  a  Bomewhat  artificial  cloak  for  the  true  prin- 
ciple; for  the  only  evidence  that  the  court  ever  has  before  it 
bearing  on  the  issue  whether  the  parties  in  good  faith  made 
such  an  estimate,  besides  their  statem^it  in  the  contract  that 
the  sum  named  is  liquidated  damages,  or  a  penalty  (and  to 
this  as  has  been  seen  the  court  rightly  pays  httle  attention) 
is  the  reasonableness  in  fact  of  the  amount;  and  the  matter 
would  be  much  simplified  if  it  were  clearly  recognized  and 
stated  that  the  reasonablraiess  of  the  agreed  sum  looked  at 
as  of  the  time  when  the  contract  was  made  is  the  only  important 
thing,* 


"That  IB,  nutde  a  "genuine  pre- 
estiiDAte"  of  the  probable  dnnmge. 
Wise  V.  United  SUtw,  (U.  8.  Oct. 
Tenn,  1918),  39  Sup.  Ct.  303. 

'  The  artificial  character  of  the 
search  for  intention  is  brought  out  by 
Mftrahall,  J,,  in  Seeman  v,  fiienuum, 
lOB  Wia.  36fi,  373, 84  N.  W.  490.  "The 
law  is  too  well  settled  to  permit  any 
reasonable  controveniy  in  regard  to  it 
at  this  time,  that  where  parties  stipu- 
late in  their  contract  for  damages  in 
the  evoit  of  a  breach  of  it,  using  ap- 
piopriate  language  to  indicate  that 
the  damsKee  are  agreed  upon  in  ad- 
rance,  and  such  damages  are  imreaoon- 
able  considered  as  liquidated  damages, 
the  stipulated  amount  will  be  construed 
to  be  a  mere  forfeiture  or  penalty  and 
the  recoreraUe  damages  be  limited 
to  those  actually  sustained.  While 
courts  adhere  to  the  doctrine  that  the 
inlention  of  the  parties  must  govern 
b  r^^  to  whether  damages  men- 
tioned in  thmr  contract  are  liquidated, 
they  uniformly  take  such  liberties  in 
niprd  to  the  malts',  based  on  arbi- 
tniy  rules  of  construction,  so  called, 
as  may  be  necessary  to  effect  judicial 
DotioDs  of  equity.  .  .  .  The  judicial 
power  thus  exercised  cannot  properly 
be  justified  uoda  any  ordinary  rules 


of  judicial  constniotian.  ...  In  de- 
tomiiiing  whether  an  amount  agreed 
upon  aa  damages  was  intended  as 
Uquidated  damages  or  aa  a  penalty, 
rules  of  language  are  ignored  and  the 
expressed  intent  of  parties  ia  made  to 
give  way  to  the  equity  of  the  partic- 
ular case,  having  due  regard  to  pre- 
cedents. 

"This  court,  in  hannony  with  the 
weight  of  authority,  early  adopted  the 
arbitrary  rule  that  whoe  damages 
may  be  readily  computed,  and  the 
stipulated  damages,  so  called,  are 
largdy  in  excess  of  actual  damages, 
the  court  will  dieregard  what  the  par- 
ties say  they  intended  and  presume 
that  they  int«nded  what  ia  fair  and 
reasonable  under  the  ciroumstances, 
however  much  that  may  Ticdat«  their 
language."  In  Schoolnick  v.  Ckdd, 
89  Conn.  110,  03  AtL  124,  136,  the 
court  said,  "A  provisioD  in  a  contract 
for  the  payment  of  a  stipulated  sum  in 
the  event  of  its  breach  will  be  regarded 
and  enforced  as  one  for  Uquidated 
damages  when  three  oonditions  co- 
exist, to  wit:  (1)  That  the  damages 
to  be  anticipated  as  resulting  from  the 
breach  are  unostain  in  amount  or 
difficult  to  t«ove;  (2}  that  there  was 
an  intent  on  the  part  of  the  parties 
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§  779.  Whetiier  the  Uquidation  must  be  reasonable. 

In  spite  of  the  language  of  cases  regardii^  t^e  intention  of 
the  parties,  there  ia  little  doubt  that  a  sum  named  as  liquidated 
damages  in  order  to  be  given  effect  must  be  reasonable  in 
amoimt/^  To  be  sure,  under  the  recent  decisions  of  the  most 
authoritative  courts,  the  primary  question  seems  to  be  whether 
the  parties  honestly  endeavored  to  fix  a  sum  equivalent  in 
value  to  the  breach.^   But  as  has  beei  seen,  the  chief,  almost 


to  liquidate  them  in  advance;  and  (3) 
that  the  amouiit  stipulated  wae  a 
reasonable  one,  that  ia  to  say,  not 
greatly  disproportionate  to  the  pre- 
sumable loss  or  injury.  Banta  b. 
Stamford  Motor  Co.,  89  Conn.  51, 
92  Atl.  665."  In  Mount  Airy  Milling, 
etc.,  Co.  r.  Runklee,  118  Md.  371,  376, 
84  Atl.  S33,  L.  R.  A.  1915  E.  373,  the 
court  said,  "As  just  oompeneation  for 
the  injury  done  is  the  end  which  the 
law  aims  to  reach,  the  intention  of 
the  parties  at  the  time  the  contnkct 
was  entered  into  is  often,  though  not 
always,  given  weight;  and  whilst  the 
language  which  they  have  used  in  the 
instrument,  if  they  declare  that  the 
damages  shall  be  Uquidated,  is  a  cir- 
cumstance that  may  have  ite  influence; 
yet  even  their  explicit  words  will 
sometimes  be  divc^arded,  and  the 
measure  of  damages  will  be  restricted 
to  sudi  as  the  evidence  shows  have 
been  actually  sustained,  if  the  entire 
agreement,  and  the  peculiar  circum- 
stances of  the  subject-matter  of  the 
contract  indicate  that  the  reason  and 
justice  of  the  case  require  this  to  be 
done."  See  also  Giesecke  v.  Culler- 
ton,  280  III.  610,  117  N.  E.  777. 

"  /n  re  Liberty  DoU  Co.,  Inc.,  242 
Fed.  695;  People  v.  C.  P.  R.  R.,  76 
Cal.  29,  18  Pac.  90;  Banta  v.  Stamford 
Motor  Co.,  89  Conn.  51,  92  Atl.  666; 
Schookuck  V.  Gold,  89  Conn.  110,  93 
Atl.  124;  Scofield  v.  Tompkins,  95  lU. 
190,  35  Am.  Rep.  160;  Maxwell  v. 
Allen,  78  Me.  32,  2  Atl.  386;  Baltimore 
Bridge  Co,  v.  United  Rys.,  etc.,  Co., 


126  Md.  208,  93  Atl.  420;  Myn  i>. 
Hart,  40  Mich.  517,  523,  29  Am.  Rep. 
653;  Jones  v.  Stainton,  200  Mich.  694, 
166  N.  W.  966;  Biddle  c.  Biddle,  202 
Mich.  160,  168  N.  W.  92;  Sheffield- 
King  Milling  Co.  V.  Domestic  Scicnoe 
Baking  Co.,  95  Ohio,  180,  IIS  N.  E. 
1014,  1016;  Daly  v.  Maitland,  88  Pa. 
384, 32  Am.  Rep.  467;  Gates  v.  Parmly, 
93  Wis.  294,  66  N.  W.  263,  67  N.  W. 
739.  See  also  United  States  o.  Bethle- 
hem Steel  Co.,  206  U.  S.  105,  51  L.  Ed. 
731,  27  Sup.  Ct.  Rep.  450;  Gay  Mfg. 
Co.  (t.  Camp,  66  Fed.  794,  13  C.  C.  A. 
137,  68  Fed.  67,  15  C.  C.  A.  226,  25 
U.  S.  App.  134,  376;  Chicago  House 
Wrecking  Co.  it.  United  States,  106 
Fed.  385,  389,  63  L.  R.  A.  122,  46 
C.  C.  A.  343;  Makletiova  v.  DiaghUeff, 
227  Mass.  100,  116  N.  E.  231;  Blunt  v. 
Egdand,  104  Minn.  351,  116  N.  W. 
653;  Werner  v.  Finley,  144  Mo.  App. 
654,  129  8.  W.  73;  Ward  v.  Hudson 
Kver  BuUding  Co.,  125  N.  Y.  230,  236, 
26  N.  E.  256;  Grant  Marble  Co.  d. 
MarshoU  &.  11^  Bank,  164  Wis.  547, 
166N.W.14. 

In  May  c.  Crawford,  142  Mo.  390, 
401,  44  S.  W.  260,  the  court  said: 
"The  touchstone  of  validity  of  con- 
tracts of  the  sort  before  us  is  found  by 
solving  the  question  whether  the 
amount  ostensibly  awarded,  for  the 
breach  complained  of,  is  or  is  not 
reasonably  appropriate  and  just,  re- 
gard being  hod  to  the  nature  of  the 
stipulation  for  the  possible  breach  of 
which  the  agreement  provides." 

**  Clydebank  Engineering,  etc.,  Co. 
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the  only,  means  of  determining  whether  the  parties  in  good 
f^th  endeavored  to  assese  the  damages  is  aiTorded  by  the 
amount  of  damage  stipulated  for,  and  the  nature  of  the  breach 
upon  which  the  stipulation  was  agreed  to  become  operative. 
This  is  but  saying  in  other  words  that  the  reasonableness  or 
unreasonableness  of  the  stipulation  is  decisive.^ 


e.  Castaneda,  [1005]  A.  C.  6;  Sun 
PriittiDg,  etc.,  Association  e.  Mooie, 
183  U.  8.  642,  46  L.  Ed.  366,  22  S.  a. 
240.  There  are  even  some  exprcasiona 
ID  tile  latter  decision  which  would 
wanant  the  inference  that  any  valua- 
tioc  agreed  upon  by  the  parties  and 
clearly  stated  by  them  as  of  the  essence 
of  the  agreement  would  be  binding,  but 
the  case  did  not  require  so  eictreme  ft 
new,  nor  can  it  be  supported.  The 
rrii^  granted  a^inst  penalties  is  not 
granted  because  of  accident  or  mistake 
in  the  agreement,  but  in  opposition 
to  the  intention  of  the  parties.  It  has 
been  suggested  that  this  case  should 
be  r«sted  on  the  doctrine  of  estoppel, 
9  Mich.  L.  Rot.  588,  18  id.  50,  but 
there  aennB  no  reason  to  suppose  that 
a  defoidBnt  by  admitting  that  the 
plaintiff's  property  has  an  excessive 
value  can  rrauler  himself  liable  to  pay 
that  value  any  more  fuUy  by  means  of 
estoppd  than  by  direct  promise. 

"  In  Clydebank  Ertgineering  &o. 
Co.  V.  Castaneda,  llfiOS]  A.  C.  6,  16, 
Lord  Davey  said:  "It  is  always  open 
to  the  partiefl  to  show  that  the  amount 
Darned  in  the  clause  is  so  exorbitant 
and  extravAgant  that  it  oould  not 
possibly  have  be«i  regarded  as  dam- 
ages for  aiky  possible  breach  which  was 
in  the  contemplation  of  the  parties. 

"In  Forest  A  Bair  «.  Hendoson  & 
Co.,  8  Session  Cases  (Macpherson), 
IS7,  193,  the  Lord  President  (Lord 
In^)  says  this:  'I  hold  it  to  be  part 
ot  our  law  on  this  subject  that,  even 
where  parties  stipulate  that  a  sum  of 
this  kind  shall  not  be  reg&rded  as  a 
penal^,   but    shall    be    t&ken    as    an 


estimate  and  aHcertainmeut  of  the 
amount  of  damage  to  be  sustained  in  a 
certain  event,  equity  will  interfere  to 
prevent  the  claim  being  maintained 
to  an  exorbitant  and  unconscionable 
amount.'  My  only  criticism  upon 
that  sentence  would  be  this — that  I  do 
not  think  that  that  is  the  right  way  of 
putting  it.  I  think  the  fact  of  a  claim 
being  of  an  exorbitant  or  of  an  un- 
conscionable amount  as  compared  with 
any  possible  damages  that  could  have 
been  within  the  contemplation  of  the 
parties,  is  a  reason  for  holding  it  not  to 
be  liquidated  damages  but  a  penalty. 
But  that  is  only  a  difference  of  expree- 
sion,  and  with  the  substance  of  the 
obsovation  I  entirely  agree.  But  the 
Lord  President  adds  this  signi  Scant 
sentence;  'But,  of  courae,  the  question 
whether  it  is  exorbitant  or  uncon- 
scionable is  to  be  considered  with 
reference  to  the  point  of  time  at  which 
the  stipulation  is  made  between  the 
parties.'  That  is  to  say,  you  are  to 
consider  whether  it  is  extravagant, 
exorbitant,  or  unconscionable,  what- 
ever word  you  like  to  select,  at  the 
time  when  the  stipulation  is  made." 

In  Giesecke  ■>.  Cullerton,  280  111.  510, 
117  N.  B.  777,  778,  the  court  said: 
"While  the  intention  of  the  parties 
must  be  taken  into  considwation,  the 
language  of  the  contract  is  'not  conclu- 
sive. The  courts  of  this  st&te,  as  wdl 
as  in  other  jurisdictions,  lean  toward  a 
construction  which  excludes  the  idea  of 
Uquidated  daniages  and  permit-s  the 
parties  to  recover  only  the  damages 
actually  sustained.  Advance  Amuse- 
ment Co.  V.  Franke,  268  111.  579,  109 
N.  E.  471;  Gobble  i>.  Linder,  76  lU. 
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§  780.  Distinction  between  contracting  in  advance  for  a 
penalty  and  making  an  unreasonable  accord  after 
breach. 
Courts  of  equity  do  not  ordinarily  relieve  agaiust  harsh  or 
unfair  contracts.  Specific  enforc^nent  of  such  contracts  may 
indeed  be  refused,  but  the  court  of  equity  leaves  the  parties 
to  their  remedy  at  law,  and  neither  the  court  of  equity  nor  the 
court  of  law  considers  the  adequacy  of  the  consideration  for  a 
promise.^  Therefore,  in  a  contract  of  accord  for  breach  of  a 
previously  broken  contract,  the  parties  may  agree  on  what 
terms  of  settlement  they  will  (except  a  larger  Uquidated  sum 
in  settlement  of  a  broken  obligation  to  pay  a  smaller  undis- 
puted and  liquidated  debt)  however  unfavorable  the  accord 
may  be  to  the  party  in  default.  It  may  be  lu^ed  therefore, 
that  where  the  parties  agree  beforehand  on  liquidated  damages 
they  should  have  the  same  freedom  to  contract,  and  that  how- 
ever unfair  the  agreed  damages  may  be,  the  court  should  enforce 
the  contract.  But  experience  has  shown  that  dangerous  ad- 
vantage is  likely  to  be  taken  of  a  party  to  a  contract  if  he  is 
allowed  to  stipulate  in  advance  as  a  part  of  the  contract  that 
he  will  pay  damages  of  any  amoimt  which  the  agreement  may 
name,  if  he  breaks  the  contract.  It  matters  not  that  the  par- 
ties have  in  terms  agreed  that  an  excessive  sum,  known  by 
them  to  be  excessive,  shall  be  paid  as  damages.  The  sum  is  a 
penalty  and  payment  of  it  will  not  be  enforced. 

§  781.  Alternative  contracts. 

A  contract  may  give  an  option  to  one  or  both  parties  either 
to  perform  a  specified  act  or  to  make  a  payment;  and  though 
this  form  of  contract  cannot  be  used  as  a  cover  for  the  enforce- 
ment of  a  penalty,  yet  if  on  a  true  construction  it  appears  that 
it  was  intended  to  give  a  real  option,  (that  is  that  it  was  con- 
ceived possible  that  at  the  time  fixed  for  performance,  either 
alternative  might  prove  the  more  desirable)  the  contract  will 
be  enforced  according  to  its  terms.^^   The  fact  that  a  promise  is 

157;  Soofield  v,  Tompkins,  d5  111.  190,  liquidated  damages  unless  it  may  be 

35  Am.  Rep.  160.    Ilie  great  weight  of  fairly  allowed  as  compensation  for  the 

authority  in  this  and  other  jurisdictions  breach." 

is  based  upon  the  principle  that  a  *^  See  <upra,  §  115. 

stipulated  sum  will  not  be  allowed  as  '^  See  for  instances  of  such  contracts, 
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expressed  in  the  alternative,  however,  may  eaedly  be  pven  too 
much  we^t.  As  the  question  of  liquidated  dunages  or  pen- 
alty is  based  on  equitable  principles,  it  cannot  depend  on  the 
(onn  of  the  transaction,  but  rather  on  its  substance.  It  follows 
that  a  contract  e^^ressed  to  be  in  the  alternative  when  ex- 
amined in  tile  fight  of  the  existing  facts,  may  prove  to  be  (1)  a 
contract  contemplating  a  single  d^nite  performance  with  a 
penalty  stated  as  an  alternative;  (2)  a  contract  contemplatii^; 
a  single  definite  performance  with  a  sum  named  as  liqiudated 
damages  aa  an  alternative,^*  or  (3)  a  contract  by  which 
either  alternative  may  prove  the  more  advantageous  and  is  as 
cppen  to  the  promisor  as  the  other.  A  contract  may  belong 
to  the  third  class  even  though  the  term  "liquidated  damages" 
is  applied  in  the  contract  to  one  alternative.'^*    But  the  fact 


and  the  measure  of  daimigee  for 
brmeh  of  them — Cockbum  «.  Alexatt- 
der,  0  C.  B.  791,  S14;  Deverill  p. 
Bundl,  L.  R.  8  C.  P.  475;  Steel  v. 
Peopie-B  Oa  Co.,  147  111.  Aw».  133; 
9caith  r.  Bergengren,  1S3  Mass.  236, 
26  N.  E.  690, 10  L.  R.  A.  768;  Missouri 
Edison  ESfictric  Co.  v.  M.  J.  Steinberg 
Co.,  91  Mo.  App.  543,  68  S.  W. 
383;  Taylor  o.  Smith,  25  N.  Y.  Aj^i. 
Div.  632,  50  N.  Y.  S.  1134.  Also 
wSra,  {1407.  Jaokson  ».  Hunt,  76 
Vt.  284,  56  AU.  1010,  and  tupra, 
[1407. 

■■  Iq  Stewart  p.  Bedell,  79  Pa.  336, 
339,  the  court  said:  "the  defendant's 
coTaunt  not  to  en^a^  in  business 
within  prcacribed  limits,  and  the 
COTenant,  if  he  should  do  so,  that  he 
would  pay  $10,000  liquidated  damages, 
sie  not  alternative;  the  latter  being 
taatiy  the  agreed  consequence  of  a 
brtoA  of  the  fonno'.  If  covenants  be 
albnative  and  either  be  performed 
then  is  no  breach.  An  dection  is 
given  to  the  ooveoantor  to  perform 
ettba.  But  here  a  breach  of  the 
(onner  covenant  is  neoesaary  to  give 
effect  to  the  latter.  Hence  there  is  no 
election  in  such  case,  esoept  that 
friiidi  arises  from  a  determination  to 
EOffer  the  emsequence  of  a  breach. 


Here  then  the  former  covenant  is 
broken,  and  its  breach  must  be  ghown 
to  entitle  the  plaintiff  to  resort  to  the 
secondary  covenant  to  pay  the  dam- 
ages. Hence  the  plea  of  'oovenants 
performed'  applied  only  to  the  breach 
alleged  in  the  declaration,  to  wi^,  of 
the  oovenant  not  to  engage  in  buu~ 

**  In  Cuman  d.  Ddaware,  et«.,  Rd., 
138  N.  Y.  480,  34  N.  E.  201,  a  contract 
restated  a  right  to  terminate  it  on 
notice  and  payment  for  all  labor  which 
had  been  performed  plus  $3,000 
"liquidated  damages."  The  court 
held  that  exercise  of  the  li^t  of 
tennination  was  not  a  breach  of  con- 
tract, and  therefore  if  any  breach  did 
take  place,  and  the  power  had  not  been 
exercised,  the  contractor  must  be 
allowed  to  recover  hia  actual  damages 
in  excess  of  $3,000.  So  in  Glynn  o. 
Moran,  174  Mass.  233,  54  N.  E.  536, 
where  a  contract  provided  that  a  joint 
business  might  be  discontinued  at  any 
time,  on  one  party  paying  the  other 
$1,500,  the  court  while  treating  the 
sum  SB  liquidated  damages,  said,  at 
page  236,  "It  is  possible  that  the 
plaintiff's  right  to  the  $1 ,600  per  annum 
m^t  stand  on  the  simple  ground  tiiat 
the  defendants  agreed  to  pay  it  if  they 
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that  a  contract  appears  from  its  terms  to  belong  to  the  thlnj 
class,  does  not  prove  that  it  does  not  belong  to  the  first.  A 
contract  that  in  consideration  of  S10,000  paid  on  Januaiy  1st, 
the  promisor  will  at  his  option  and  as  he  may  prefer,  eithei 
repay  that  sum  on  or  before  July  Ist,  with  6%  interest  oi 
convey  an  absolute  title  to  Blackacre,  may  be  as  obnoxiouf 
to  equity  as  any  mortgage  or  penalty.  Whether  this  is  sc 
depends  simply  on  whether  Blackacre  was  or  was  not  on  Jan- 
uary 1  worth  greatly  in  excess  of  $10,300.  If  a  contract  states 
that  upon  breach  of  an  obligation,  there  shall  be  enforced; 
instead  of  the  primary  promise,  a  reasonable  alternative  mod< 
of  settlement  the  agreement  for  hqiiidation  of  the  danu^e: 
will  be  enforced.**  Thus  a  provision  in  a  note  that  if  it  is  nol 
paid  at  maturity,  it  shall  bear  a  specified  high  rate  of  interest 
is  enforceable  if  not  in  conflict  with  usury  laws;  **  though  il 
is  obvious  that  if  the  rate  were  unconscionably  high,  the  pro- 
vidon  would  be  penal." 

§  782.  The  form  of  a  contract  cannot  make  a  penally  en- 
forceable. 

Numerous  attempts  have  been  made  to  achieve  the  desirec 

diBcontinued    the    buaineu,    without  **  Linton  i>.  Nation&l  Life  Ins.  Co. 

reeorting  to  the  idea  of  damage  at  all.  104  Fed.  58i,  44  C.  C.  A.  51;  Fingei 

See  Smith  v.  Bergengren,  153  Mass.  e.  McCaughey,  114  Cal.  04,  45  Pac 

23a,26N.£.  690."    See  also  Pearson  o.  1004;  Bane  o.   Gridley,   67  III.   388 

Williams'  Admre.,  24  Wend.  244,  246,  Parker    i'.    Plymell,    23    Kons.    402 

26  Wend.  630.  Crump  v.  Berdan,  97  Mich.  293,  5( 

"  The    principle    was    ai^lied    in  N.  W.  559,  37  Am.  St.  Rep.  345;  Hopt 

Hughes  p.  Hughes,  162  Ey.  SOS,  172  v.  Barker,  112  Mo.  33S,  20  S.  W.  567 

S.  W.  960.     In  that  case  a  husband  34  Am.  St.  Rep.  387;  Havemeyer  v 

and  wife  who  had  separated  entered  Paul,  45  Neb.  373,  389,  63  N.  W.  932 

into  a  contract  for  the  support  at  the  Connecticut,  etc.,  Ins.  Co.  v.  WestcT' 

wife.      The   husband   agreed    to   pay  hoff,  68  Neb.  379,  78  N.  W.  724,  7{ 

either  »3,50O  or  to  pay  $35  monthly  N.  W.  731,  76  Am.  St.  Rep.  101.    Bui 

during  his  wife's  life.     There  was  a  see   Yndart    i>.    Den,  116    Cal.    533 

further  provision  that  if  six  monthly  48     Pao.     618,     58     Am.     St.     Rep 

payments  were  overdue  and  unpaid  200,  125  Cal.  85,  57  Pac.  761;  Smitl: 

at  that  time,  the  wife  might  at  her  v.   Crane,   33  Minn.  144,  22  K.    W 

option  demand  S3,500  in  full  satis-  633,  53  Am.  Rep.  20;   Ward's  Adm 

faction  of  the  contract.    The  husbojid  v.   Comett,   91    Va.   676,    22    S.    E 

elected  to  pay  in  monthly  instalments,  494, 

but    becoming   in    default    for    more  "See  /n  rs  Liberty  Doll  Co.,  2£ 

than  six  months,  was  held  liaUe  for  Fed.  695. 
the  capital  sum. 
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result  of  malditg  a  penal  sum  recoverable  in  case  of  the  non- 
performance of  a  contract.  It  the  question  were  wholly  one  of 
construction  such  attempts  would  be  successful.  It  is  not  dif- 
ficult to  make  clear  beyond  dispute  that  recovery  of  any  amount 
named  was  contemplated  and  was  intended,  if  the  promisor 
f^ed  to  fulfil  his  primary  undertaking  or  any  performance 
named  as  an  alternative;  but  though  the  decisions  are  not 
wholly  uniform,  principle  and  authority  both  justify  the  state- 
ment at  the  head  of  ijiis  section.  An  alternative  promise,  as 
has  been  said,  is  ordinarily  binding  according  to  its  terms.  A 
pronuse  to  give  either  a  horse  on  Oct.  1st,  or  a  cow  on  Oct.  2d 
is  unobjectionable;  but  an  alternative  promise,  no  more  than 
any  other  form  (rf  bargain  can  be  made  successfully  a  vehicle 
for  the  enforcement  of  a  penalty.  A  promise  to  give  a  horse 
of  ordinary  value  on  Oct.  1st,  or  to  pay  ten  thousand  dollars 
on  Oct.  2d,  contfuns  presumably  in  the  second  alternative  a 
IHtJvision  for  a  penalty.  Even  though  what  is  in  fact  a  penal 
sum  be  stated  as  an  absolute  debt,  its  character  may,  never- 
theless, appear  from  the  nature  of  the  contract  and  surroimd- 
ii^  chcimistances.  If  so,  the  bai^ain  is  unenforceable.  Thus 
where  a  company  leasing  machines  contracted  for  rental  pay- 
able on  the  first  day  of  each  month,  but  the  lease  contained  a 
further  provmon  that  if  the  rent  thus  due  should  be  paid  on  or 
before  the  15th  day  of  the  month,  a  discount  <^  50%  should 
be  aUowed,  it  was  held  that  the  smaller  sum  was  the  actual 
debt,  and  that  even  though  paymoit  was  not  made  before 
the  15th  of  the  month,  only  the  smaller  sum  could  be  re- 
covered." It  is  true  that  a  contrary  decision  on  a  similar 
lease  has  been  reached  by  the  Circuit  Court  of  Appeals," 
Judge  Sanborn  saying:  "The  parties  to  this  agreement  were 
competent  to  contract  and  they  expressly  agreed  to  the  con- 

"  Goodyear  Shoe  Machineiy  Co.  v.  of  the  note  at  the  maturity  of  the  last 

Sdi,  157  111.  186,  41  N,  E.  635.    See  inatalment.     The  note  wse  held   to 

tix  LoDgworth  V.  Askren,  15  Oh.  St.  provide  for  a  penalty,  and  the  maker 

370.    In  this  case  an  instalment  note  hdd  entitled  to  the  deduction  though 

ma  payaUe  in  ten  years  with  intereet.  he  had  not  made  prompt  payments. 

It  contained  the  proviso  that  if  each  **  United    Shoe    Machinery    Co.    >. 

instalmoit  was  paid  when  due,  or  not  Abbott,   158  Fed.  762,  86  C.  C.  A. 

moK  than  ten  days  thereafter,  S200  118,  Adama,  J.,  dies. 
tbou)d  be  remitted  from  the  amount 
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trary.  If  agreements  for  discounts  w^^  vulnerable  as  poial- 
ties  there  could  be  but  one  criterion  of  their  validily,  and  that 
would  be  their  relation  to  lawful  interest.  If  the  parties  were 
not  free  to  contract  for  such  discounts  as  they  chose,  then 
agreements  for  them  in  excess  of  lawful  interest  must  be  void, 
and  those  not  so  in  excess  alone  valid.  There  could  be  no  other 
standard  by  which  to  try  Uiem.  And  a  rule  of  law  to  Uie  effect 
that  notwithstanding  the  express  agreement  of  the  parties 
the  actual  debt,  when  an  imeamed  discount  is  agreed  upon,  is 
the  agreed  debt  less  the  discount,  woidd  avoid  every  contract 
for  a  discount  in  excess  of  lawful  interest,  and  would  strike 
down  thousands  of  commercial  contracts  that  are  now  valid 
and  enforceable."  The  battles  of  ihe  law  frequently  have  to  be 
fought  over  the  same  ground;  but  it  woidd  seem  that  a  con- 
tract, the  strict  enforcement  of  which  was  thought  by  courts 
of  equity  400  years  ago  too  harsh  to  be  permitted,  would  be 
thought  obnoxious  to  the  same  objection  to-day.  Every  word 
which  Judge  Sanborn  said  in  support  of  the  provision  before 
him  is  applicable  to  a  money  bond  on  condition  with  penalty. 

In  the  case  of  the  bond  as  in  the  case  before  the  court,  the 
obligor  promises  in  terms  that  his  debt  shall  be  the  larger  sum; 
and  there  is  a  proviso  that  if  half  that  sum  is  paid  on  a  certain 
day,  the  obligation  shall  be  void.  So  far  as  the  language  of  the 
contract  goes,  ihete  is  no  imdertaking  to  pay  the  smaller  sum, 
and  it  was  only  by  a  construction  finding  no  justification  in  Uie 
language  of  the  instrument  but  based  only  on  the  comparative 
values  of  the  penalty  and  the  performance  of  the  condition 
that  the  courts  finally  decided  that  there  was  an  implied  prom- 
ise to  perform  the  condition  of  the  bond.^  Nor  does  the  argu- 
m^xt  seem  valid  that  if  the  promise  in  question  were  held  to 
involve  a  penalty,  an  i^reement  for  discount  of  more  than  l^al 
interest  would  be  open  to  the  same  objection.  Where  no  usury 
law  is  in  force,  parties  may  obviously  bargain  for  whatever 
comi)ensation  they  choose,  whether  by  way  of  direct  interest, 
or  by  way  of  discount,  so  long  as  the  amount  is  not  penal  in 
character;  and  as  interest  is  calculated  from  day  to  day,  rather 
than  given  in  a  lump  sum  for  any  delay  whatever,  the  case 
would  necessarily  be  extreme  where  a  reservation  of  interest 

>*  See  suproy  §  670. 
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or  discount  would  be  penal,  hx  the  case  in  question  where  a 
allele  day's  delay  over  the  permitted  fifteen  involves  doubling 
the  amount  to  be  paid  the  case  is  very  extreme  indeed.  If  a 
iisuiy  law  were  in  force,  tiie  question  is  one  of  construction  of 
the  statute.  Does  it  apply  to  discounts  for  prompt  payment 
or  not?  But  merely  because  the  discount  is  not  obnoxious  to 
the  statute,  it  does  not  follow  that  it  may  not  be  objectionable 
as  a  penalty,  if  imreasonable  in  amount."^  There  seems  no 
reason  to  doubt  a  moderate  discount,  such  as  is  common  in 
case  of  electric  l^t  or  gas  contracts,  would  be  enforceable.'^ 

Similar  in  prindple  is  a  note  for  a  &Kd  sum  payable  at  a  day 
certain,  with  a  provision  for  a  discount  if  paid  before  maturity. 
Such  notes  have  been  held  enforceable."  But  if  the  amount  of 
the  discount  were  unconscionably  large  it  would  seem  to  indi- 
cate that  the  smaller  sum  was  in  truth  the  actual  debt,  and  the 
Ifffger  sum  the  penalty.  And  if  a  contract  were  obviously 
trained  to  evade  a  usury  law,  which  was  in  substance  violated, 
the  contract  would  be  unenfOTceable." 


"  See  decisions  it^ra  on  notes  where 
he  rate  of  interest  is  increased  after 
iiaturity. 

<i  In  Miasouri  Ediacm  Electric  Go. 
<.  Stonberg  Hat  A  Fur  Co.,  94  Mo. 
^pp.  543,  68  8.  W.  383,  an  dectric 
lighting  contract  provided  for  di»- 
counts  from  the  nHtnthly  bills  if  paid 
by  the  teith  of  the  month,  lite  dis- 
count ranged  from  ten  per  cent  to 
forty  per  cent,  varying  with  the  amount 
of  the  bin;  the  disoount  being  greater, 
the  largra  the  bill,  like  contract  was 
uphiJd  and  it  seems  rightly;  the  large 
liscount  from  the  large  bill  being 
[ustified  by  the  ordinary  commercial 
practice  of  sciliiig  large  quantitiea  at 
Iowa  rates  than  smaUer  quantities. 
Whether  such  a  contract  made  by  a 
public  service  company  might  not  be 
obnoxious  to  the  objection  of  beii^ 
1  device  for  improperly  giving  a 
kmer  rate  to  a  large  consumer  than 
to  a,  small  one,  is  another  question. 
The  court  relied  on  two  ewher  de- 
lamona:    Miaxturi    Electric    Light    & 


Power  Co.  V.  Carmody,  72  Mo.  App. 
534,  537;  Missouri  Ediaon  Electric  Co. 
V.  Bry,  S8  Mo.  App.  135,  136.  But 
these  decisions  do  not  involve  the  same 
question  as  the  later  case.  In  the 
two  earlier  decisions  there  were  in- 
volved contracts  providing  for  a  dis- 
count, not  for  prompt  payment  but  in 
consideration  of  an  agreement  b;  the 
consumer  to  take  electric  current 
from  the  plaintiff,  in  one  case  of 
five  years  and  the  other  for  three 
years. 

"Carter  b.  Corley,  23  Ala.  612, 
Waggoner  v.  Cox,  40  Oh.  St.  539; 
Campbell  v.  Shields,  6  Leigh,  517.  But 
see  txmtra  Moore  v.  Hylton,  1  Dev. 
Eq.420. 

"Ott  e.  Churchill,  1  H.  Bl.  227; 
Cbak  V.  Kay,  26  Ga.  403;  Brown  d. 
Maulsby,  17  Ind.  10;  Kurts  v.  Spoor- 
able,  6  Kan.  395;  Davis  v.  Freeman, 
10  Mich.  188;  Gray  v.  Crosby,  IS 
Johns.  21S;  Shelton  v.  Gill,  II  Ohio, 
417;  cf.  Gould  d.  Bishop  Hill  Colony, 
35  III.  324. 


married  any  woman  except  the  plnin-      ample  than  that  which  the  leuned 
tiff.     In  Clydebank  Engineering,  etc.,      co\msel  has  been  eutwtnining  us  with 


j^jik^- 
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in  such  a  case,  has  also  an  important  bearii^  upon  the  question. 
Thoi^  the  mere  fact  that,  as  it  turns  out,  the  sum  named  ex- 
ceeds the  actual  damage,  will  not  make  it  a  penalty,  »nce  the 
reasonableness  of  the  provision  must  be  considered  ss  of  the 
date  of  tiie  contract,"  yet  the  excessive  size  of  the  sum  agreed 


or  the  last  half-hour  in  respect  of  the 
lamftge  resulting  to  the  Sp&nish  GoT- 
TDmeat  by  the  nithholding  of  these 
resxk  beyond  the  stipulated  period. 
juppoeing  there  was  no  Buch  bargain, 
uid  supposing  the  Spanish  Govern- 
neat  had  to  prove  damages  in  the 
irdinaiy  way  without  insisting  upon 
llie  stipulated  amount  of  them,  just 
ioagine  what  would  have  to  be  the 
30a8-examinatioa  of  every  person 
wiQeded  with  the  Spanish  Adminis- 
tntion  such  as  is  suggested  by  the 
nmmentariea  of  the  learned  counsd: 
'You  have  ao  many  thousand  miles  of 
maat4Jne  to  defend  by  your  torpedo- 
Imat  destroyers;  what  would  four  tor- 
Mo-boat  destroy»fl  do  for  that  pur- 
pose? How  colud  you  say  you  are 
ituuaged  by  their  non-delivery?  How 
many  filibustering  expeditions  could 
rou  have  stopped  by  the  use  of  four 
lacpedo-boat  destroyers?'"  See  also 
Kemble  n.  Farren,  6  Bing.  141 ;  Rey- 
K4d8  V.  Bridge,  6  £1.  ft  Bl.  528;  Clark 
B.  Barnard,  108  U.  S.  43(1,  4B6,  27  L. 
EkL  780,  2  Sup.  Ct.  878;  Sun  Printing, 
etc.,  Aaaoc.  V.  Mooie,  183  U.  S.  642, 
M  L.  Ed.  366,  22  Sup.  Gt.  240;  In  re 
Uberty  DoU  Co.,  242  Fed.  695;  Con- 
solidated Lumber  Co.  v.  Los  Angeles, 
33  Cal.  App.  698, 166  Pac.  385;  School- 
nick  D.  Gold,  89  Conn.  110,  93  Atl. 
124,  125;  Sanders  t>.  Carter,  91  Ga. 
450,  17  S.  E.  345;  Hennessy  v.  Mets- 
m  152  ni.  606,  38  N.  E.  1068,  43 
Am.  St.  Rep.  267;  Hamilton  c  Over- 
ton, 6  Blackf.  (Ind.)  206,  38  Am.  Dec. 
136;  Commonwealth  o.  Ginn,  111  Ky. 
110,  63  a.  W.  467;  Maxwell  v.  Allen, 
73  Me.  32,  2  Atl.  386,  57  Am.  Rep. 
783;  Taylor  d.  Hmes  Newspaper  Co., 
83  Minn.  523,  86  N.  W.  760,  86  Am. 


St.  Rep.  473,  80  Minn.  12,  93  N.  W. 
669;  Womack  v.  Coleman,  89  Minn. 
17,  93  N.  W.  663;  Moree  v.  Rathburn, 
42  Mo.  694,  07  Am.  Dec.  359;  St. 
Louis  V.  Parker-Washington  Co.,  271 
Mo.  229,  196  S.  W.  767,  cert,  denied 
246  U.  S.  651,  38  S.  Ct.  11,  62  L.  Ed. 
531;  Hurd  v.  Dunsmore,  63  N.  H.  171; 
lAnsing  p.  Dodd,  45  N.  J.  L.  525; 
Bagley  o.  Peddie,  16  N.  Y.  469,  69 
Am.  Dec.  713;  Lange  v.  Werk,  2  Oh. 
St.  519;  Alvord  v.  Banfield,  85  Greg. 
49,  166  Pac.  549;  PoweU  v.  Burroughs, 
54  Pa.  St.  329;  Emery  v.  Boyle,  200 
Pa,  249,  49  Atl.  779;  Muse  v.  Swayne, 
2  Lea  (Tenn.),  261,  31  Am.  Rep.  607; 
Crawford  V.  Heatwole,  110  Va.  358, 
66  S.  K  46,  34  L.  R.  A.  (R  S.)  587; 
Herbeiger  e.  On-  Co.,  62  Wash.  526, 
114  I^.  178;  Barrett  v.  Monro,  69 
Wash.  229,  124  Pac.  369,  40  L.  R,  A. 
(N.  8.)  763;  Lyman  v.  Babcook,  40 
Wis.  603.  Where  a  partner  agreed 
not  to  use  intoxiciuit«  and  that  if  he 
did  ao,  the  partnership  should  be  tenni- 
nated  and  he  should  lose  his  interest 
therein  and  be  entitled  in  lieu  thereof 
merely  to  a  stipulated  salary  until  the 
breach  occurred,  the  provision  was 
held  enforceable  as  liquidated  dam- 
ages. Henderson  v.  Murphree,  109 
Ala.  656,  20  So.  45.  "The  certainty 
of  some  damage  and  the  uncertainty 
of  means  and  standards  by  which  the 
actual  damage  can  be  ascertained  re- 
quires the  conrt  to  uphold  the  con- 
tract as  one  for  liquidated  damages." 
"  Clydebank  Engineering,  etc.,  Co. 
0.  Caataneda,  [19061  A.  C.  6;  Sun 
Printing,  etc.,  Association  v,  Moore, 
183  U.  S.  642,  46  L.  Ed.  366,  22  Sup. 
Ct.  240;  Blackwood  v.  Liebke,  87 
Ark.  546,   113  S.  W.  210;  Banta  v. 
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upon  may  tend  to  show  that  the  parties  did  not  make  a  bona 
fide  effort  to  fix  the  actual  value  of  the  injury.^  Even  more 
clearly,  where  a  contract  contains  a  number  of  promises  or  a  con- 
tinuing obligation,  a  provision  that  a  fixed  sum  shall  be  paid  for 
any  breach  of  any  promise,  or  for  any  delay  in  performing  the 
continuing  obligation  is  a  penalty.^^   The  provision  is  in  fact  un- 


Stamford  Motor  Ck).,  89  Ck>nn.  51, 

92  Atl.  065;  Schoolnick  v.  Gold,  89 
Ck>xm.  110,  93. Atl.  124;  District  of 
Columbia  v,  Harlan,  etc.,  H.  Ck>.,  30 
D.  C.  App.  270;  Baltimore  Bridge  Go. 
V.  United  Rys.,  etc..  Go.,  125  Md.  208, 

93  Atl.  420;  Mead  v,  Wheeler,  13  N.  H. 
351. 

*>  Morse  v,  Rathbum,  42  Mo.  594, 
97  Am.  Dec.  359;  Bradstreet  v.  Baker, 
14  R.  I.  546;  Ward  v,  Hudson  River 
BIdg.  Go.,  125  N.  Y.  230, 26  N.  E.  256. 

^^Kemble  v,  Farren,  6  Bing.  141; 
Wilson  V,  Love,  L.  R.,  [1896]  1  Q.  B. 
626;  Magee  v,  Lavell,  L.  R.  9  G.  P.  107, 
111;  Elphinstone  v.  Monkland  Iron  & 
Goal  Go.,  11  App.  Gas.  332, 342;  Glyde- 
bank,  etc.,  Go.  v.  Gastaneda,  [1905] 
App.  Gas.  6,  15;  Pye  v.  British,  etc., 
Syndicate,  [1906]  1  K.  B.  425,  429; 
BignaU  v.  Gould,  119  U.  S.  495,  7  Sup. 
Gt.  294,  30  L.  Ed.  491;  Keeble  v. 
Keeble,  85  Ala.  552,  5  So.  149;  Mansur, 
etc.,  Go.  V,  Tissier,  etc..  Go.,  136  Ala. 
597,  33  So.  818;  Home  Land,  etc..  Go. 
V,  McNamara,  111  Fed.  822, 49  G.  G.  A. 
642;  Smith  v.  Newell,  37  Fla.  147,  20 
So.  249;  Greenblatt  v.  McGall,  67 
Fla.  165,  64  So.  748;  Trower  v.  Elder, 
77  lU.  452;  Parker-Washington  Go.  t;. 
Ghicago,  267  lU.  136,  107  N.  E.  872; 
Heatwole  v.  Gorrell,  35  Kans.  692, 
12  Pac.  135;  State  v.  Larson,  83  Minn. 
124,  86  N.  W.  3,  54  L.  R.  A.  487; 
Morse  v.  Rathbum,  42  Mo.  594,  97 
Am.  Dec.  359;  Squires  v,  Elwood,  33 
Neb.  126,  49  N.  W.  939;  Monmouth 
Park  Asm.  v,  Wallis  lion  Worlds,  55 
N.  J.  L.  132,  26  Atl.  140,  19  L.  R.  A. 
456,  39  Am.  St.  626;  Siunmit  v,  Morris 
Gounty  Traction  Go.,  85  N.  J.  L.  193, 
88  Atl.  1048»  L.  R.  A.  1915  E.  385; 


lampman  v.  Gochran,  16  N.  Y.  275; 
Berry  v.  Wisdom,  3  Oh.  St.  241;  El 
Reno  V.  Gullinane,  4  OUa.  457,  46 
P^.  510;  Wilhehn  v.  Eaves,  21  Ore. 
194,  27  Pac.  1053,  14  L.  R.  A.  297; 
Alvord  V,  Banfield,  85  Oreg.  49,  166 
Pac.  549;  Keck  v.  Bieber,  148  P&.  St. 
645,  24  Atl.  170,  33  Am.  St.  846; 
Johnson  v,  Gook,  24  Wash.  474,  64 
Pac.  729;  Sledge  v.  Arcadia  Orchard 
Go.,  77  Wash.  477,  137  Pac.  1051; 
Madison  v.  American  Sanitary  Engine- 
ering Go.  118  Wis.  480,  95  N.  W.  1097. 
It  is  true  that  in  Wallis  i^.  Smith,  21 
Gh.  D.  243,  where  the  leading  English 
cases  up  to  that  time  on  the  subject  of 
penalties  and  liquidated  damages  were 
commented  upon  by  the  Gourt  of  Ap- 
peal, Jessel,  Master  of  the  Rolls,  thus 
classified  the  decisions  and  dicta  on 
the  subject: 

''1.  Where  a  sum  of  money  is  stated 
to  be  payable  either  by  way  of  liqui- 
dated damages,  or  by  way  of  penalty 
for  breach  of  stipidations,  all  or  some 
of  which  are,  or  one  of  which  is,  for 
the  payment  of  a  sum  of  money  of  less 
amount,  that  is  really  a  penalty,  and 
you  can  only  recover  the  actual  dam- 
age, and  the  court  will  not  sever  the 
stipulations. 

**2.  Gases  'in  which  the  amount  of 
damages  is  not  ascertainable  per  m, 
but  in  which  the  amount  of  damages 
for  a  breach  of  one  or  more  of  the  stip- 
ulations either  must  be  small,  or  will, 
in  all  human  probability,  be  small — 
that  is,  where  it  is  not  absolutely  nec- 
essary that  they  should  be  small;  but 
it  is  so  near  to  a  necessity,  having  re- 
gard to  the  probabilities  of  the  case, 
that  the  court  will  presume  it  to  be  so.' 
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reasonable,  and,  furthermore,  it  is  impossible  to  show  in  such  a 
Ease  that  the  parties  made  an  honest  attempt  to  estimate  the  ac- 
tual injmy  which  would  be  caused,  since  no  reasonable  pra^on 
vould  suppose  that  the  injury  from  any  breach  which  might  oc- 


"Then  the  question  ia  whether  in 
hat  daoB  at  caaes  the  Bune  rule  ap- 
ilies.  Now,  upon  this  there  is  no  de- 
^ioD.  There  &re  &  great  inany  dicta 
ipoa  the  question,  and  a.  great  many 
Uda  on  each  aide,    I  do  not  think  it 


zpresB  a  final  opinion 
□  this  caae,  but  I  do  say  this,  that  the 
ouit  ia  not  bound  by  the  dicta  on 
itW  Bide,  and  the  case  is  open  to 
liscuaaion.  It  is  within  the  principle, 
F  principle  it  be,  of  a  lareer  sum  being 
\  penalty  for  non-payment  of  a  smaller 
um;  but,  at  the  same  time,  it  is  also 
rithin  anotho'  daas  of  oases  to 
diich  I  am  oow  going  to  call  at- 

"3.  Tba  class  of  cases  to  which  I 
tftr  is  that  in  which  the  damagee  for 
he  breach  of  each  stipulation  aie  unas- 
«lainable,  or  not  readily  acertun- 
ible,  but  the  stipulations  may  be  of 
7»ter  or  le«  importance,  or  they 
nay  be  of  equal  importance.  There 
ite  dido  there  which  seem  to  say  that 
f  they  vaiy  much  in  importance  the 
imuiple  of  which  I  have  been  spe&k- 
ng  applies,  but  tha«  is  no  decdsion. 
>i  the  contrary,  all  Hm  reported  cases 
irc  decisions  the  oth^  vyi  although 
Jie  Btipnlations  have  varied  in  impoi^ 
the  sum  has  always  been  treated 


"4.  A  class  of  cases  relating  to  de- 
posits. Where  a  deposit  is  to  be  foi- 
eited  for  the  breach  of  a  number  of 
itipulations,  some  of  which  may  be 
Tifliiig,  some  of  which  may  be  for  the 
nyment  of  money  on  a  given  day, 
a  ftU  those  cases  the  judges  have  held 
list  this  mle  does  apply  and  that  the 
Migain  of  the  partiee  is  to  be  carried 
>ut.  I  think  that  exhausts  the  sub- 
tuice  of  the  eases."  But  in  Fye  v. 
British,  etc.,   CJomm^dal  Syndicate, 


Ltd.,  [1906]  1  K.  B.  425,  429,  fiigbam, 
J.,  said,  "I  think  the  only  rule  which 
applies  to  all  cases  is  that  the  judge 
must  look  to  all  the  circumstances  of 
each  particular  contract — to  what  the 
parties  did  as  well  as  to  the  language 
used — and  must  say  from  them  what 
the  int«ntion  of  the  parties  was.  No 
doubt,  notwithstanding  the  observa- 
tions of  Jessel,  M.  R.,  in  Wallisc.  Smith, 
21  Ch.  D.  243,  one  thing  to  be  taken 
into  consideration  is  to  see  whether 
the  sum  agreed  to  be  paid  is  to  be 
paid  on  the  happening  of  one  event 
or  of  many  events  some  of  which  may 
be  of  great  and  some  of  small  impor- 
tance, and  with  great  deference  to  the 
criticism  of  Jesael,  M.  R.,  in  that  case, 
I  think  the  dictum  of  Lord  Coleridge, 
C.  J.,  in  Magee  ir.  Lavell,  L.  R.  9 
C.  P.  107,  at  page  11 1,  is  right  when  he 
eaid  in  the  course  of  the  argument: 
'The  general  principle  of  law  appeals 
to  be  that  where  the  contract  contains 
a  variety  of  stipulations  of  different 
d^rees  of  importance,  and  one  large 
Bum  is  stated  at  the  end  to  be  paid  on 
breach  of  p^ormancs  of  any  of  them, 
that  must  be  considered  as  a  penalty.' 
I  have  myself  alivays  understood  that 
that  is  one  of  the  rules  which  must 
guide  a  judge  when  he  has  to  discover 
what  the  intention  of  the  parties  was. 
The  only  e»»ption  I  would  take  to 
that  dictum  is  the  use  of  the  word 
'must, '  and  I  am  sure  that  Lord  Cole- 
ridge, C.  J.,  did  not  mean  to  say  that 
if  other  circumstances  existed  which 
would  throw  light  on  the  int«ntion  of 
the  parties  in  making  the  agreement  a 
judge  might  not  come  to  a  contrary 
conclusion.  He  meant  only  that  this 
fact  was  ftfi  important  matter  to  talce 
into  consideration  when  seeking  to  find 
out  the  intention  of  the  parties." 
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cur  would  involve  the  same  damage  as  any  otiier  breach.  For 
the  same  reason  an  agreement  to  forfeit  all  wages  which  may  be 
due  at  the  time  of  a  breach  of  a  contract  of  service  provides  for  a 
penalty;  **  while  an  agreement  for  the  loss  of  six  days'  pay  ^  or 
ten  dollars  ™  for  such  a  breach  will  be  enforced.  Whether  a 
provision  is  penal  or  only  a  liquidation  of  damages  is  a  question 
of  law.^' 

§  784.  Classifications  by  Somerville,  J.,  and  by  Lord  Donedin. 

As  criteria  for  determining  whether  a  stipulation  is  for  hqui- 
dated  damages  or  for  a  penalty,  Sonierville,  J.,  in  a  leadii^ 
Alabama  decision,^*  su^ested  cejrtfun  rules.  Some  of  these 
are  open  to  question,  as  will  appear  from  the  previous  discus- 
sion, but  they,  nevertheless  deserve  examination.  He  says: 
"The  following  general  rules  may  be  deduced  from  the  au- 
thorities, each  having  more  or  less  weight,  according  to  the 
peculiar  circumstances  of  each  case,  and  the  nature  of  the  con- 
tract sought  to  be  construed;  (I)  The  court  will  always  seek 
to  ascertain  the  true  and  real  intention  of  the  contractii^  par- 
ties, giving  weight  to  the  language  or  words  used  in  the  con- 
tract, but  not  always  beii^  absolutely  controlled  by  them, 
when  the  enforcement  of  such  contract  operates  with  imcon- 
scionable  hardship,  or  otherwise  works  an  injustice.  (2)  The 
mere  denomination  of  the  simi  to  be  paid  as  'liquidated  dam- 
ages,' or  as  'a  penalty,'  is  not  conclusive  on  the  court  as  to  its 
real  character.  Although  designated  aa  'liquidated  damages' 
it  may  be  construed  as  a  penalty,  and  often  when  called  a  'pen- 

«  Richardson  v.  Woehler,  28  Mich.  v.  PoweU,  50  Colo.  482,  117  Pac.  344, 

90;  Schrinii^  tr.  ManufactuTiiig  Co.,  38  L.  R.  A.  (N.  S.)  847;  Gleaton  b.  FuI- 

86  Tenn.  219,  6  S.  W.  131,  6  Am.  St.  ton,  etc..  Mills,  5  Ga.  App.  420,  63 

Rep.  832.     But  see  Stone  Sand  ft  S.  E.  620;  Weraer  ii.  Finley,  144  Mo. 

Gravel  Co.  e.  United  Stet«,  234  U.  S.  App.  564,    129  S.   W.   73;  Salaer  t. 

270,  58  L.  Ed.  1308,  34  Sup.  Ct.  865;  Sheffield,  etc.,  Co.,  US  N.  Y.  S.  81. 
Schietenger  v.  Bridgeport  Knife  Co.,         "  Sainter  v.  Ferguson,  7  C.  B.  716; 

54  Conn.  64,  6  Atl.  859;  Harmon  f.  Reindel  v.  ScheU,  4  C.  B.  (N.  S.)  97; 

Salmon  Palls  Mfg.  Co.,  36  Me.  447,  58  GreenbUtt  v.  McCaU,  67  Fla.  165,  64 

Am.  Dec.  718.  So.  748;  Golden  v.  McKim,  37  Nev. 

"  TTilBon  V.  Godkin,  136  Mich.  106,  205,  141  Pac.  676;  Whitfield  v.  Levy, 

98  N.  W.  985.  36  N.  J.  L.  149,  154;  Kemp  v.  Knicko^ 

"  Tennessee  Mfg.  Co,  c.  James,  91  bocker  Ice  Co.,  69  N.  Y.  45, 
Tenn.I54,18S.W.262,15L.R.A.211,         "  Keeble  v.  Keeble,  85  Ala.  562.  B 

30  Am.  St.  R«p.  865.    See  also  Bill  So.  149,  160. 
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ty '  it  may  be  held  to  be  liqiiidated  damages,  where  the  inten- 
on  to  the  contrary  is  plain.  (3)  The  courts  are  disposed  to 
an  gainst  any  interpretation  of  a  contract  which  will  make 
liquidated  daniagee;  and,  in  all  cases  of  doubtful  intention, 
ill  pronounce  the  stipulated  sum  a  penalty.  (4)  Where  the 
ayment  of  a  smaller  sum  is  secured  by  an  obligation  to  pay 
lai^^  sum,  it  will  be  held  a  praialty,  and  not  liquidated  dam- 
^  (5)  Where  the  ^p'eement  is  for  the  performance  or  non- 
erformance  of  a  sii^le  act,  or  of  several  acts,  or  of  several  things 
hich  are  but  minor  parts  of  a  sii^e  complex  act,  and  the  pre- 
ise  damage  resulting  from  the  violation  of  each  covenant  is 
holly  uncoiain  or  incapable  of  being  ascertained  save  fay  con- 
icture,  the  parties  may  agree  on  a  fixed  sum  as  liquidated  dam- 
ges,  and  the  courts  will  so  construe  it,  unless  it  is  clear  on  othor 
rounds  that  a  penalty  was  really  intended.  (6)  When  the 
3ntract  provides  for  the  performance  of  several  acts  of  differ- 
ut  d^rees  of  importance,  and  the  damages  resulting  from  the 
iolation  of  some,  although  not  all,  of  the  provisions  are  of 
!isy  asc^tainment,  and  one  lai^  gross  sum  is  stipulated  to 
e  paid  for  the  breach  of  any,  it  will  be  construed  a  penalty, 
Qd  not  as  liquidated  dam^es.  (7)  When  the  agreement  pro- 
ides  for  the  performance  of  one  or  more  acts,  and  the  stipula- 
on  is  to  pay  the  same  gross  sum  for  a  partial  as  for  a  total 
r  complete  breach  of  performance,  the  sum  will  be  construed 
}  be  a  penalty.  (8)  Whether  the  sum  agreed  to  be  paid  is 
at  of  proportion  to  Uie  actual  damages,  which  will  probably 
e  susttuned  by  a  breach,  is  a  fact  into  which  the  court  will 
ot  enter  on  inquiry,  if  the  intent  is  otherwise  made  clear  that 
quidated  dam^^,  and  not  a  penalty,  is  in  contemplation. 
3)  Where  the  agreement  is  in  the  alternative,  to  do  one  of 
so  acts,  but  is  to  pay  a  larger  sum  of  money  in  the  one  event 
iian  in  the  other,  the  obligor  having  his  election  to  do  either, 
le  amount  thus  agreed  to  be  paid  will  be  held  liquidated 
amages,  and  not  a  penalty.  (10)  In  applying  these  rules,  the 
ontrolling  purpose  of  which  is  to  ascertain  the  real  intention 
f  the  partiee,  the  court  will  consider  the  nature  of  the  contract, 
tie  tenns  of  the  whole  instrument,  the  consequences  naturally 
esulting  from  a  breach  of  its  stipulations,  and  the  peculiar 
ircumstancee  surrounding  the  transaction;  thus  permitting 
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each  case  to  stand,  as  far  as  possible,  on  its  own  m^its  and 
peculiarities."  With  these  rules  may  be  compared  a  summary 
by  Lord  Dunedin  in  a  recent  decimon  of  the  House  of  Lcnrds." 

"1.  Though  the  parties  to  a  contract  who  use  the  wordE 
'  penalty '  or '  liquidated  damages '  may  prima  facie  be  supposed 
to  mean  what  tiiey  say,  yet  the  expression  used  is  not  conclu- 
sive. The  court  must  find  out  whether  the  payment  stipu- 
lated is  in  truth  a  penalty  or  hquidated  damages.  This  doc- 
trine may  be  said  to  be  found  passim  in  nearly  every  case. 

"2.  The  essence  of  a  penalty  is  a  payment  of  money  stipu- 
lated as  in  terrorem  of  the  oEFending  party;  the  essence  of  liqui- 
dated damages  is  a  genuine  covenanted  pre-eetimate  of  dant- 
age." 

"3.  The  question  whether  a  sum  stipulated  is  penalty  or 
liquidated  damages  is  a  question  of  construction  to  be  decided 
upon  the  terms  and  inherent  circumstances  of  each  parUoilar 
contract,  ju<^ed  of  as  at  the  time  of  the  making  of  the  contract, 
not  as  at  the  time  of  the  breach.'* 

"4.  To  assist  this  task  of  construction  various  tests  have  been 
suggested,  which  if  applicable  to  the  case  under  consideration 
may  prove  helpful,  or  even  conclusive.   Such  are : 

"  (a)  It  will  be  held  to  be  penalty  if  the  sum  stipiUated  for  is 
eictravagant  and  unconscionable  in  amount  in  comparison  with 
the  greatest  loss  that  could  conceivably  be  proved  to  have  fol- 
lowed from  the  breach.^' 

"  (b)  It  will  be  held  to  be  a  penalty  if  the  breach  consists  only 
in  not  paying  a  sum  of  money,  and  the  sum  stipulated  is  a 
sum  greater  than  the  sum  which  ought  to  have  been  paid." 
This  thou^  one  of  the  most  ancient  instances  is  truly  a  cor- 
ollary to  the  last  test.  Whether  it  has  its  historical  ori^ 
in  the  doctrine  of  the  common  law  that  when  A  promised  to 
pay  B  a  sum  of  money  on  a  certain  day  and  did  not  do  so, 

"  Dunlop  PneuiDBtic  Tyre  Co.,  Ltd.,  raoner  ir.  Hills,  [1006)  A.  C.  368,  and 

V.  New  CUtrage  ft  Motor  Co.,  Ltd.,  Wdseter  v.  fioaanquet,  [1912]  A.  C. 

II915I  A.  C.  79,  86.  394. 

'*  Citing  Clydebftuk  Ensjneenng  and  "  Citing  iUiutntioa  Biven  by  Lord 

Bhipbuilding  Co.  v.  Don  Joee  R&moe  H&lsbuty  in  Clydebank  Case,  [1905[ 

Yiquierdo    y    Caatanedii,     [1905]    A.  A.  C.  6. 

C.  6.  "  Citing  Kemble  p.  Famsi,  6  Biog. 

"Citing    Public    Works    Commis-  141. 
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B  could  only  recover  the  sum  with,  in  certain  cases,  interest, 
but  could  never  recover  further  danu^es  for  non-timeous  pay- 
ment, or  whether  it  was  a  survival  of  the  time  when  equity  re- 
fonned  unconscionable  bargains  merely  because  they  were  un- 
conscionable,— a  subject  which  much  exercised  Jeesel,  M.  R.," 
is  probably  more  interesting  than  material. 

"  (c)  There  is  a  presumption  (but  no  more)  that  it  is  a  penalty 
when  'a  single  lump  sum  is  made  payable  by  way  of  compensa- 
tioD,  on  the  occurrence  of  one  or  more  or  f^  of  several  events, 
some  of  which  may  occasion  serious  and  others  but  trifling 
damage.'  ™   On  the  other  hand: 

"  (d)  It  is  no  obstacle  to  the  sum  stipulated  heang  a  graiuine 
pre-estimate  of  damage,  that  the  consequences  of  the  breach 
are  such  as  to  make  precise  pre-estimation  almost  an  impossibil- 
ity. On  the  contrary,  that  is  just  the  situation  when  it  is 
probable  tiiat  pro-estimated  damage  was  the  true  baj^ain  be- 
tweeai  the  parties."  * 

§  786.  Reasonable  stipulated  damages  per  day  for  delay  are 
enforceable. 

It  is  commonly  provided  in  building  and  construction  con- 
tracts, that  there  shall  be  deducted  from  the  contractor's  com- 
pensation a  fixed  sum  for  each  day's  delay  in  perfonmn^  the 
contract  beyond  the  day  fixed  therein.  Such  damages  are  ob- 
viously graded  according  to  the  extent  of  the  breach,  increasli^ 
proportionately  with  each  day's  delay.  Moreover,  each  day's 
delay  while  unquestionably  injurious,  is  injurious  frequently 
in  ways  that  are  difficult  to  estimate.  Accordingly,  unless 
the  sum  fixed  in  the  contract  is  very  imreasonable  the  pro- 
vision is  treated  as  one  for  liquidated  daxo^^."    But  if  the 

"  Wallia  V.  Smith,  21  Gh.  D.  243.  for  delay  in  furnishing  war  veesek  to 

"  Citing  Lord  Watson  in  Lord  the  Govenunent  of  Spain,  was  uphdd. 
ESphinstone  v.  Monldand  Iron  and  So  in  Wise  v.  United  SUtee,  (U.  B. 
CoalCo.,  11  App.  Caa.  332.  Oct.  Term,    1Q18)  39  Sup.   Ct.  303, 

"  Citing  Clyddsank  Caae^  Lord  S200  a  day  for  delay  in  building  two 
Halebury,  |1906]  A.  C.  6,  11;  Webster  Uboratories  for  the  Department  of 
r.  Bonnquet,  Lord  Mersey,  [1912]  A.  Agriculture;  in  United  States  v.  United 
C.  394,  39S.  Engineering  Co.,  234  U.  8. 236,  241,  S8 

«  Fletcher  v.  Dyche,  2  T.  R.  32.  L.  Ed.  1294,  S2S  a  day  for  delay  in 
In  Qydebank,  etc..  Steamship  Co.  f.  constructing  a  pumping  |Jant;  in 
I,  [1906]  A.  C.  6,  £500  a  week      United  States  ■>.  Bethlehem  Steel  Co., 
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contract  is  totally  abandoned,  the  agreed  damages  cannot  be 
recovered.  The  provision  is  construed  as  applying  only  to  de- 
layed— not  to  abandoned  performance.'*     And  if  the  daily 

La.  424,  39  So.  389;  United  Surety  Co. 
V.  Siunmen,  110  Md.  95,  72  Atl.  775; 
Baltimore  Bridge  Co.  v.  United  Rys. 
&a.  Co.,  125  Md.  208,  93  Atl.  420; 
Norcioea  Broa.  Co.  v.  Voee,  199  Mubb. 
81,  85  N.  E.  468;  Germain  v.  Union 
School  Diet.,  158  Mich.  214, 122  N.  W. 
524,  123  N.  W.  798;  Thompson  i..  8t 
Charles  County,  227  Mo.  220, 126  S.  W. 
1044;  Momnouth  Park  Aasoc.  v. 
Wallis  Iron  Works,  65  N.  J.  L.  132,  26 
AU.  140,  19  L.  R.  A.  4S6;  McQintic 
Morehall  Const.  Co.  e.  Board,  83  N.  J. 
Eq.  539,  91  Atl.  881 ;  Ferber  Const.  Co. 
t..  Board  of  Education,  90  N.  J.  L. 
193,  100  Atl.  329;  Mosler  Safe  Co.  b. 
Maiden  Lane  Safe  Deposit  Co.,  199 
N.  Y.  479,  93  N.  E.  81;  Maeey  Co.  p. 
New  York,  144  N.  Y.  App.  D.  408,  129 
N.  Y.  8.  241;  McKegney  v.  Illinois 
Surety  Co.,  180  N.  Y.  App.  D.  507, 
187  N.  Y.  S.  843;  Malone  v.  Philadd- 
phia,  147  Pa.  416,  23  Atl.  628;  Carter 
t.  Kaufman,  67  S.  C.  456, 45  S.  £.  1017; 
Railroad  Company  v.  Cabinet  Co.,  104 
Tenn.  568,  68  S.  W.  303,  78  Am.  St. 
Rep.  933;  Garrett  v.  Dodson  (Tex. 
Civ.  App.),  199  S.  W.  675;  Wheeling, 
etc.,  Co.  V.  Wheeling,  etc.,  Co..  58 
W.  Va.  62,  51  a.  E.  129;  Erickson  ». 
Green,  47  Wash.  613,  92  Pac.  449; 
Manistee,  etc,  Co.  n.  Shores  Lumbtf 
Co.,  92  Wia.  21,  6S  N.  W.  863;  Davis  v. 
La  Crosse  Hospital  Assoc.,  121  Wis. 
579,  99  N.  W.  351;  Soott  v.  Dent,  38 
Up.  Can.  (Q.  B.)  30;  Horton  v.  Tobin, 
20  N.  8.  169. 
"Bacigalupi  v.  Phoenix,  etc.,  Co., 

11  Cal.  App.  527;  Hahn  t>.  Horstman, 

12  Bush,  249;  Muiphy  v.  United 
States,  etc.,  Co.,  100  N.  Y.  App.  Div. 
93,  91  N.  Y.  8.  582.  But  where  the 
contractor  retained  poasession  though 
the  parties  were  in  disput«  as  to  the 
adequacy  of  his  work,  liquidated  dam- 
ages of  $10  a  day  were  allowed  from 


205  U.  S.  105,  51  L.  Ed.  731,  27  Sup. 
Ct.  460,  126  a  day  for  dday  in  de- 
livery of  gun  carriages;  in  Maryland 
Ac  Contracting  Co.  v.  United  States, 
241  U.  S.  184,  60  L.  Ed.  945,  $20  a 
day  for  delay  in  dredging  a  channtd, 
and  in  Bedford  c  J.  Henry  MiUer,  Inc., 
212  Fed.  368, 129  C.  C.  A.  44,  $50  a  day 
for  delay  in  stonework,  the  contract 
price  of  which  was  $190,000.  And  in 
many  cases  in  the  United  States  such 
liquidated  damages  have  been  en- 
forced in  building  and  construction 
contracts.  Wood  v.  Niagara,  etc.,  Co., 
121  Fed.  818,  68  C.  C.  A.  266;  Chap- 
man, etc.,  Co.  p.  Security,  etc.,  Ins. 
Co.,  149  Fed.  189,  79  C.  C.  A.  137; 
Simpson  Bros.  Corp.  v.  White,  187  Fed. 
418;  Bankers'  Surety  Co.  v.  Elkhom 
River  Drainage  Dist.,  214  Fed.  342, 
130  C.  C.  A.  660;  Stratton  v.  Fike,  166 
Ala.  203,  61  So.  874;  George  v.  Roberts, 
186  Ala.  521,  66  Bo.  345;  Lincohi  v. 
Little  Rock  Granite  Co.,  56  Ark.  406, 
19  S.  W.  1056;  Allen  o.  Narver  (Cal.), 
172  Pac.  980;  Denver,  etc.,  Co.  v. 
Rosenfeld  Const.  Co.,  10  Colo.  539,  36 
Pac.  146;  Dean  v.  Connecticut  Tobacco 
Corp.,  88  Conn.  619,  92  Atl.  408; 
BanU  V.  Stamford  Motor  Co.,  89  Conn. 
51, 92  Atl.  665;  Washington  v.  Potomac, 
etc.,  Co.,  132  Ga.  849,  66  S.  E.  80; 
Hennessy  v.  Metzger,  152  III.  605,  38 
N.  E.  1058,  43  Am.  St.  Rep.  267; 
Parker-Washington  Co.  v.  Chicago, 
2«7  lU.  136,  107  N.  E.  872;  United 
States,  etc.,  Foundry  Co.  v.  Chicago, 
185  m.  App.  658;  Barber,  etc.,  Co.  v. 
Wabash,  43  Ind.  App.  167,  86  N.  E. 
1034;  KeUy  v.  Pejervaiy,  111  la.  693, 
83  N.  W.  791;  St.  Louis,  ete.,  Co.  v. 
Gaba,  78  Kans.  432,  97  Pac.  435; 
Ford  P.  Ingles  Coal  Co.,  31  Ky.  L.  Rep. 
382,  102  S.  W.  332;  lUinois  Surety  Co. 
V.  Garrard  Hot«l  Co.  (34  Ky.  L.  Rep.), 
118  S.  W.  967;  Hebert  v.  Weil,  115 
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or  weekly  stun  stipulated  is  out  of  proportion  to  any  possible 
damage  that  could  be  caused  by  a  delay,  it  will  be  hdd  penal 
even  for  delayed  performance."*  Similarly,  for  delay  by  a  cai^ 
rier,  the  contract  may  provide  for  reasonable  daily  damages;  "* 
and  the  common  provisions  for  demurrage  in  charter  parties 
involve  the  same  principle.^'  So  in  contracts  for  the  sale  of 
goods,"  or  for  engaging  in  competitive  business,"  or  other  con- 
tracts,'' damages  for  each  day's  breach  may  be  fixed.  But  when 
&  contract  is  to  furnish  numerous  articles,  courts  have  refused 
to  enforce  a  stipulation  for  the  same  daily  damages  for  total 
failure  to  deliver  any  part  of  the  goods  and  for  a  failure  to  de- 
liver a  dngle  one  of  the  articles  to  be  delivered,  especially 
wh««  th«%  has  been  substantial  compliance  vrith  the  con- 


April  1  to  Oct.  6,  when  the  owner 
ejected  the  contractor.  Phaneuf  ir. 
Corey,  190  Mass.  237,  76  N.  E.  718. 
And  in  Bedford  v.  J.  Henry  Miller, 
Inc.,  212  Fed.  368,  129  C.  C.  A.  44, 
lianuigea  of  S50  a  day  for  392  days  were 
enforced. 

*■  Coen  tr.  Birchard,  124  Iowa,  394, 
100  N.  W.  48  (S5  a  day  for  building 
which  would  reat  for  S25);  Roes  v. 
Loescber,  152  Mich.  386,  116  N.  W. 
193,  125  Am.  St.  Rep.  418  (S20  a  day 
on  structure  costing  $825);  Cochran  v. 
People's  Railway,  113  Mo.  359,  21 
8.  W.  6  (S50  a  day  on  building  costing 
S18,000);  McCann  f.  Albany,  II  N.  Y. 
App.  DiT.  378,  42  N.  Y.  S.  94  (»50  a 
d»y,  sewer  construction);  Wheedon  n. 
American,  etc.,  Co.,  128  N.  C.  69, 
38  S.  £.  255  ($10  a  day  for  building 
which  would  rent  for  930  a  UKinth); 
West  V.  Higga,  (N.  C.  1917),  93  S.  E. 
719;  Jennings  n.  Wilier  (Tex.  Civ. 
App.),  32  S.  W.  24  (S2S  a  day  for 
houee  which  would  rent  for  SISO); 
J.  G.  Wagner  v.  Cawker,  112  Wis.  532, 
88  N.  W.  599  (J50  a  day  on  H7,000 
building);  Grant  Marble  Co.  v.  Mai- 
sball  &  BaUsy  Bank,  164  Wis.  547,  166 
N.  W.  14.  Bamagea  of  SIO  a  day  for 
<klay  in  constructing  a  house  were 
sustained  in  DeGtafI  v.  Wickham,  89 
la  720,  52  N.  W.  503,  57  N.  W.  420; 


Crawford  v.  Heatwole,  110  Va.  368,  66 
S.  E.  46,  34  L.  R.  A.  (N.  S.)  5S7; 
Reichenbacb  v.  Sage,  13  Wash.  364,  43 
Poc.  354.  In  Baltimore  Bridge  Co.  v. 
United  Rys.,  etc.,  Co.,  125  Md.  308, 
93  Atl.  420,  liquidated  damages  of  t26  a 
day  were  allowed  for  60  days'  dday  in 
completing  a  bridge  the  total  cost  of 
which  was  less  than  S7,000,  but  there 
were  large  actual  damages  due  to  the 
interference  with  the  operation  of  a 
railway,  and  in  John  Cowan,  Inc.,  v. 
Meyer,  125  Md.  450,  94  Atl.  18, 
liquidated  damages  of  $95  a  day  were 
allowed  for  about  thirty  days  on  a  con- 
tract for  excavation,  for  which  the 
price  was  about  $10,000. 

•*  Harmony  v.  Bingham,  12  N.  Y. 
09,  62  Am.  Dec.  142. 

"Creighton  v.  Dilks,  49  Fed.  107; 
Randall  v.  Sprague,  74  Fed.  274,  21 
C.  C.  A.  334,  33  U.  S.  App.  464; 
Baldwin  v.  Sullivan  Timber  Co.,  20 
N.  Y.  S.  496. 

"  Bergheim  e.  Blsnavon,  etc.,  Co., 
L.  R.  10  Q.  B.  319;  LouisviUe  Water 
Co.  V.  VoungBtown  Bridge  Co.,  16 
Ky.  L.  Rep.  350. 

"  Kimbro  V.  Wells,  U2  Ark.  126,  165 
S.  W.  645. 

■  Morris  IT.  Wilson,  114  Fed.  74,  62 
C.  C.  A.  22. 
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tract.  ^'Suppose/'  it  has  been  said,  ''the  contract  was  to 
furnish  lO^OOO^OOO  brick,  and  the  plaintiff  had  substantially 
furnished  that  number,  but  through  inadvertence  the  delivery 
was  two  or  three  bricks  short  of  the  10,000,000,  Would  that 
subject  the  plaintiff  to  $50  a  day  for  an  indefinite  time?"  ® 
The  distinction,  however,  between  a  contract  for  a  building 
and  one  for  buildmg  niaterials  is  somewhat  tenuous.  One  who 
contracts  to  erect  a  building  must  procure  numerous  materials. 
If  he  will  be  unable  to  finish  the  buildii^  until  he  obtains  all 
of  the  numerous  articles  for  which  he  has  contracted,  the  failure 
to  furnish  any  substantial  amoimt  of  the  materials  will  in- 
volve corresponding  delay  in  finishing  the  whole  building.  In 
the  decision  from  which  the  passage  above  quoted  is  taken, 
the  general  contractor  required  for  the  performance  of  his 
contract  a  quantity  of  terra  cotta  manufactured  according  to 
special  designs.  If  the  general  contractor  is  subject  to  a  daily 
liability  for  each  day's  delay  in  finishing  the  building,  and  that 
delay  is  due  to  the  failure  to  obtain  all  Uie  terra  cotta  required, 
the  stipulation  seems  as  reasonable  when  applied  to  the  build- 
ing materials  as  when  applied  to  the  building  itself.  The  case 
illustrates  the  difficulty  of  lajring  down  any  narrower  test  than 
the  reasonableness  in  each  particular  case  of  the  sum  agreed 
upon  as  compensation  for  the  breach.  A  lump  sum  made  pay- 
able for  any  delay  whatever  beyond  a  stipulated  date  is  ob- 

"*  Northwestern  Terra  Gotta  Co.  v, 
GaldweU,  234  Fed.  491,  505,  148  C.  C. 
A.  257,  citing  Chicago,  B.  &  Q.  R. 
Co.  V.  Dockery,  115  C.  C.  A.  173,  195 
Fed.  221;  East  Moline  Co.  v.  Weir 
Plow  Co.,  37  C.  C.  A.  62,  95  Fed.  250; 
O'Brien  v.  Blinois  Surety  Co.,  121  C. 
C.  A.  546,  203  Fed.  436;  Heatwole  v. 
GorreU,  35  Kan.  692, 12  Pac.  135, 137; 
Gower  v,  Saltmarsh,  11  Mo.  271;  Long 
V.  Towl,  42  Mo.  545,  550,  97  Am.  Dec. 
355;  Boulware  v.  Crohn,  122  Mo.  App. 
571,  99  S.  W.  796,  800;  Wilkinson  v. 
CoUey,  164  Pa.  35,  30  Atl.  286,  26 
L.  R.  A.  114;  Emery  v.  Boyle,  200 
P&.  249,  49  Atl.  779,  780;  Keeble  v, 
Keeble,  85  Ala.  552,  5  So.  149; 
Madler  v.  Silverstone,  55  Wash.  159, 


104  Pao.  166,  166,  34  L.  R.  A.   (N. 
S.)l. 

In  Northwestern  Terra  Cotta  Co.  v, 
Caldwell,  234  Fed.  491,  148  C.  C.  A. 
257,  the  contract  in  question  was  for 
the  manufacture  and  sale  of  $13,000 
worth  of  ornamental  terra  ootta  to  be 
used  by  the  purchasers  in  the  con- 
struction of  a  court  house  for  which 
they  were  the  general  oontractors. 
The  contract  for  the  terra  ootta  pro- 
vided that  should  the  contract  not  be 
completed  by  a  fixed  date  the  manufac- 
turer should  pay  $50  liquidated  dam- 
ages for  each  day's  delay,  but  should 
the  contract  be  completed  earlier  he 
should  receive  $50  per  day  as  bonus. 
The  stipulation  for  damages  was  held 
unenforceable. 
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noziouB  to  the  objection  of  giving  the  same  damage  for  a  small 
breach  as  for  a  large  one,  and  should  not  be  allowed,***  imless 
any  delay  whatever  ia  totally  deetructive  of  the  value  of  the 
perf<HTnance. 

g  786.  Stipulation  for  attontey's  fees. 

It  is  a  common  provision  in  promissory  notes  and  an  oc- 
casional provision  in  other  contracts,  especially  mortgages,  that 
in  case  of  breach  the  promisor  will  pay  an  attorney's  fee  (the 
amount  of  which  is  sometimes  stated)  for  enforcing  the  obliga- 
tion. There  seems  no  occasion  to  distinguish  between  mort- 
gages and  other  contracts  with  referaice  to  the  provision.  If 
it  ia  penal  or  the  reverse  in  one  it  is  in  the  other."  It  was  much 
litigated  prior  to  the  passage  of  the  N^otiable  Instruments 

damages  for  ita  breach,  and  this  is 
conoluBive  eridenoe  that  they  in- 
tended what  they  expressed  in  their 
contract,  namely,  that  the  sum  agreed 
uptm  VB8  'liquidated  damages,  and 
not  a  penalty.'  If  thia  pK>visiDn  of  the 
contract  does  not  mean  what  it  eaya, 
then  it  does  not  mean  anything." 
If  this  argument  were  sound  any 
penalty  which  the  parties  agreed  upon 
could  always  be  enforced.  They  can 
alwajn  assert  in  the  contract  that  the 
most  unreasonable  sum  is  agreed  upon 
as  a  bona  j!de  estimate  of  damages 
which  were  difficult  to  estimate.    That 


"Tayloe  ir.  Sandiford,  7  Wheat.  13, 
5  L  Ed.  384;  Savannah  Ac.  Railroad 
V.  CUlahan,  £6  Ga.  331;  Condon  v. 
Kemper,  47  Kans.  128,  27  Pao.  829, 
13  L.  R,  A.  67! ;  Ward  tr.  Hudson  Rivw 
Buading  Co.,  125  N.  Y.  230,  26  N.  E. 
356.  In  Brooks  v.  Wichita,  114  Fed. 
397,  52  C.  C.  A.  209,  the  court  en- 
forced a  proviaion  for  SIO,000  damages 
for  failure  to  have  in  operation  by 
Aprill,  1899,  ISOarclights.  Thecourt 
aid:  "The  contract  in  this  case  does 
not  stop  with  declaring  that  the  sum  of 
S10,000  has  been  agreed  upon  between 
the  parties  as  liquidated  damages  in 
ease  of  its  tneach,  but  it  contains  the 
further  and  somewhat  unusual  provi- 
sion that  they  have  agreed  upon  thi» 
anm  'for  the  reason  that  the  actual 
damages  sustained  by  the  said  city  in 
case  of  a  breach  of  this  contract  cannot 
be  definitdy  or  aoouratdy  ascertained 
or  computed.'  Itiia  clause  of  the  con- 
tnet  evinces  a  knowledge  on  the  part 
of  the  contracting  parties  of  the  rules 
of  law  to  which  we  have  adverted,  and 
irtiich  preclude  a  city  from  recovering 
Bobstantial  damages  in  this  class  of 
cases  unless  they  are  liquidated  by  the 
agreement  of  the  partiee.  It  waa  the 
knowledge  of  thia  fact  that  led  the 
parties  to  this  contract  to  agree  on  the 


such  statements  should  bo  admissible 
evidence  of  the  facte  is  clear,  but  if 
they  are  regarded  as  conclusive,  or 
evMi  as  entitled  to  much  weight,  the 
rules  which  equity  has  built  up  against 
penalties  arc  turned  into  a  mere 
technicality  with  little  to  commend  it. 
« Jarvis  c.  Southern  Grocery  Co., 
63  Ark.  226,  38  8.  W.  148;  Turner  v. 
Boger,  126  N.  C.  300,  35  S.  £.  592,  49 
L.  R.  A.  590;  McAllister's  Appeal,  S9 
Pa.  204;  First  Nat.  Bank  v.  laisea,  60 
Wia.  206, 19  N.  W.  67, 60  Am.  Rep.  365. 
A  contrary  suggestion  in  Broadbent  v. 
Brumback,  2  Idaho,  366,  16  Poc.  566, 
is  without  support. 
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Law,  whether  such  a  provision  did  not  destroy  negotiability 
of  a  biH  or  note.*^  By  that  statute,  however,**  which  has  now 
been  generally  adopted,  it  is  provided  that  an  instrument  is  not 
rendered  non-negotiable  by  such  a  stipulation.  This  statutory 
provision  is  in  accordance  with  the  weight  of  authority  prior 
to  its  enactment;  and  its  almost  universal  enactment  renders  a 
discussion  of  the  effect  of  the  provision  on  the  negotiability  of 
a  note,  academic.  The  statute,  however,  does  not  affect  the 
question  whether  such  a  provision  is  penal.'^  The  contract 
sometimes  makes  no  provision  concerning  the  amount  of  the 
stipulated  fee;  sometimes  fixes  a  sum,  either  by  stating  a  per- 
centage (usually  five  or  ten  per  cent)  of  the  principal  debt  or 
by  stating  a  lump  sum.  Any  jmdsdiction  which  permits  a  re- 
covery of  the  fee  where  the  amount  is  stated  would  undoubtedly 
allow  a  recovery  of  a  reasonable  fee  where  no  sum  is  named 
in  the  contract.'*  Most  jurisdictions  enforce  a  provision  fixing 
the  amount,  if  its  reasonableness  is  not  justifiably  attacked.^ 
But  if  the  amount  is  penal,  either  because  of  its  size,  or  be- 
cause the  creditor  was  not  compelled  to  pay  an  attorney  the 
stipulated  fee,  the  provision  will  be  held  to  entitle  the  creditor 
only  to  a  reasonable  fee  actually  paid  by  him.^    And  in  some 

"See    Daniel,    Negotiable    iDstni-  Sharp  v.  Barker,  11  Kan.  381;  Hansen 

ments,  §  62a.  v.  Creditors,  49  La.  Ann.  1731,  22  So. 

•>  Sec.  2  (5);  infra,  §  1137.  923;     Mjones    v.    Yellow    Medicine 

M  MiUer  p.  Kyle,  85  Ohio  St.  186,  County  Bank,  45  Minn.  335,  47  N.  W. 

97  N.  E.  372;  Raleigh  County  Bank  v,  1072;  Duncan  Bank  v.  Brittain,  92 

Poteet,  74  W.  Va.  511,  82  S.  E.  332,  Miss.  545,  46  So.  163;  First  Nat.  Bank 

L.  R.  A.  1915,  B.  928.  p.  Stam,  186  Mo.  App.  439,  171  S.  W. 

•B  See  Potts  V.  Cnidup  (Okl.),  150  567;  Exchange  Bank  v,  Tuttle,  5  N.  M. 

Pac.   170;    McComick  p.   Swem,   36  427,  7  L.  R.  A.  445,  23  P^.  241; 

Utah,  6,  102  Pac.  626.  Howey  v.  Gessler,  16  N.  M.  319,  117 

^Re   Keeton,    126    Fed.   426;   Be  Pao.  734;  Cooper  p.  Bank  of  Indian 

Roche,  101  Fed.  956,  42  C.  C.  A.  115;  Territory,  4  Okla.  632,  46  Pac.  475; 

Whaley  v.  American  Freehold  Land  Equitable  Bldg.  &  L.  Asso.  v.  Hoff- 

Mtge.  Co.,  74  Fed.  73,  42  U.  8.  App.  man,  50  S.  C.  303,  27  S.  E.  692;  Daly 

90,  20  C.  C.  A.  306,  aff'g.  63  Fed.  743;  v.  Sumpter  Drug  Co.,  127  Tenn.  412, 

Langley  v.  Andrews,  142  Ala.  665,  38  155  8.  W.  167;  Miller  v.  Gaar-Soott  & 

So.  238;  Mason  v.  Luce,  116  Cal.  232,  Co.  (Tex.  Civ.  App.),  141  S.  W.  1053; 

48  Pac.  72;  Carhart  p.  Allen,  56  Fla.  Morrill  p.  Hoyt,  83  Tex.  59,  18  S.  W. 

763,  48  So.  47;  Broadbent  p.  Brum-  424,  29  Am.  St.  Rep.  630;  First  Nat 

back,  2  Idaho,  366,  16  Pac.  555;  Baker  Bank  p.  Larsen,  60  Wis.  206,  19  N.  W. 

p.  Jacobson,  183  111.  171,  55  N.  E.  724;  67,  50  Am.  Rep.  365. 
Keenan  p.  Blue,  240  111.  177,  88  N.  E.         "  Montgomery  p.   Crossthwait,   90 

553;   Smiley  p.   Meir,   47   Ind.   559;  Ala.  553,  8  So.  498, 12  L.  R.  A.  140,  24 
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States,  the  courts  r^ard  such  a  stipulatioii  as  necessarily 
penal  or  as  opposed  to  the  policy  of  the  law,  without  reference 
to  the  amount  oi  the  fee."  In  such  States  it  is  inunaterial 
that  the  c(mtract  was  made  or  performable  in  uiother  State 
where  the  stipulation  was  eofcnceable." 

§  787.  Other  illtutratioiis. 

A  stipulated  sum  for  breach  of  a  contract  not  to  compete  by 
one  who  has  sold  the  good  will  of  a  business  has  generally 
been  enforced.  It  is  obvious  that  the  actual  amount  of  dam- 
age in  such  a  case  is  difficult  to  estimate  even  though  it  be 
considerable.  On  the  otiter  hand,  the  breach  may  be  large  or 
small,  and  stipulated  damages  of  the  same  amoimt  for  a  con- 
siderable breach,  and  for  a  small  one  are  not  usually  permitted. 


Am.  St.  Rep.  832;  Momn  v.  Garde- 
meyw,  82  Cal.  96,  23  Pbc.  6;  Florence 
Oil  A  Ref.  Co.  0.  HjAwatha  Can,  OU  & 
Hd.  Co.,  56  Colo.  378,  135  Paa.  4M; 
Porta  o.  Title  Guaranty  &  Surety 
Co.,  17  Idaho,  364,  106  Pac.  299,  27 
UR.A.(S.  S.)  Ill; Henke r.  Gutuen- 
buKer,  196  Dl.  130,  «i  N.  E.  896; 
Gora  IT.  Boweo,  lOt  lad.  207,  2  N.  E. 
7D4;  White  v.  Lucas,  40  Iowa,  319; 
Cunpbdl  0.  Wonnan,  S&  Minn.  561, 
60  N.  W.  fi6S;  Warrick  Iron  Co.  ■>. 
Morion,  148  Fa.  72,  23  AtL  lOOS; 
Coley  t.  Coley,  94  8.  C.  383,  77  8.  E. 
49;  HolatOQ  Nat.  Bank  b.  Wood,  125 
Tenn-  6,  140  S.  W.  31;  Firet  Nat. 
Bank  p.  Robinaon,  1D4  Tex.  166,  135 
S.  W.  372;  Miller  v.  Laughlin  (Tex. 
Qv.  App.),  147  S.  W.  711;  Utah  Nat. 
Bank  r.  Nelaon,  38  Utah,  169,  111 
Pac.  907;  first  Nat.  Bank  v.  Larsen, 
60  Wia.  206,  19  N.  W.  67,  50  Am.  St. 
Rep.  365;  Mechanics'  American  Nat. 
Bank  ■>.  Coleman,  204  Fed.  24,  122 
C.  C.  A.  338. 

"  Booser  v.  Anderson,  42  Ark.  167; 
Arden  Lumber  Co.  «.  Henderson,  etc., 
Co.,  83  Aril.  240, 103  S.  W.  185;  White- 
WilsoD-Drew  Co.  v.  EgelhoS,  96  Ark. 
lOS,  131  S.  W.  208;  Witherspoon  r. 
Muasdman,  14  Bush,  214,  29  Am.  Rep. 
104;  Chirk  ■>.  Tanner,  100  Ey.  275,  38 


S.  W.  11;  Equitable,  etc.,  Assoc,  o. 
Smith,  23  Ky.  L.  Rep.  1567,  66  8.  W. 
609;  Oman  o.  American  Nat.  Bank, 
32  Ky.  L.  Rep.  502,  106  S.  W.  277; 
Bullock  t>.  Taylor,  30  Mich.  137,  33 
Am.  Rep.  356;  Wright  c  Travers,  73 
Mich.  493,  41  N.  W.  517;  People  ». 
Bennett,  122  Mich.  281,  81  N.  W.  117; 
Kemp  E>.  Claus,  8  Neb.  24;  Dow  ■>, 
Updike,  11  Neb.  9^  7  N.  W.  857; 
National  Bank  o.  Thompson,  90  Neb. 
223,  33  N.  W.  199;  Howey  v.  GMsler, 
16  N.  Mez.  319,  117  Pac.  734;  Tinaley 
V.  Haskins,  Ul  N.  C.  340,  16  a  E. 
325,  32  Am.  St.  Rep.  801;  Excbtuige 
Bank  v.  Apalachian,  etc.,  Co.,  128 
N.  C.  103,  3S  8.  E.  813;  Miller  ». 
Kyle,  8S  Ohio  St.  186,  97  N.  E.  372; 
Ronald  v.  Bank,  90  Va.  813,  20  8.  E. 
7S0;  Raleigh  County  Bank  v.  Poteet, 
74  W.  Va.  611,  82  8.  E,  332,  L.  R.  A. 
1915,  B.  928.  In  Nebraska  and  in 
North  Carolina,  a  special  provision  is 
inserted  in  the  Uniform  Negotiable 
Instruments  Act,  to  the  effect  that 
nothing  therein  shall  authorize  the 
inclusion  of  attorney's  fees. 

"  Clark  V.  Tanner,  tOO  Ky.  276,  38 
8.  W.  11;  Caisey  v.  Swan,  160  Ky.  473, 
150  S.  W.  534;  Hallam  v.  TeUeren,  6S 
Neb.  266,  76  N.  W.  660. 
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Nevertheless  as  has  been  said^  such  contracts  are  generally 
upheld,^ 

An  agreement  for  a  fixed  amount  of  damages  for  failure  to 
carry  out  a  contract  to  buy  or  sell  is  good  if  the  amount  of 
damage  actually  suffered  is  not  readily  calculable.^  On  the 
other  hand,  if  similar  property  to  that  contracted  for  can  readily 
be  procured,  and  there  is  a  market  price  ascertainable,  a  pro- 
vision for  fixed  damages  is  petial,'  especially  if  imreasonable  in 
amount/ 


^  Leighton  v.  Wales,  ZM.&W.  545; 
Crisdee  v.  Bolton,  3  C.  &  P.  240; 
Rawlinaon  v,  Clarke,  14  M.  &  W.  187; 
Price  V.  Green,  16  M.  &  W.  346;  Gala- 
worthy  V,  Strutt,  1  Exch.  659;  Atkyns 
V,  Kinnitf,  4  Exch.  776;  Sainter  v. 
Ferguson,  7  C.  B.  716;  National 
Provincial  Bank  v,  Marshall,  40  Gh. 
Div.  112;  McGurry  i;.  Gibson,  108 
Ala.  451,  18  So.  806,  54  Am.  St.  Rep. 
177;  Streeter  v.  Rush,  25  Gal.  67; 
Pottor  p.  Ahrens,  110  Gal.  674,  43 
Pac.  388;  Newman  v  Wolfson,  69  Ga. 
764;  Boycer.  Watson,  52  Ul.  App.  361; 
Duffy  V,  Shockey,  11  Ind.  70,  71  Am. 
Dec.  348;  Johnson  v,  Gwinn,  100  Ind. 
466;  Stafford  v.  Shortreed,  62  la.  524, 
17  N.  W.  756;  Holbrook  w.  Tobey,  66 
Me.  410,  22  Am.  Rep.  581;  Augusta 
Steam  Laundry  Go.  v,  Debow,  98  Me. 
496,  57  AU.  845;  Gushing  v.  Drew,  97 
Mass.  445;  Jaquith  v.  Hudson,  5 
Mich.  123;  Geiger  v,  Gawley,  146 
Mich.  550,  109  N.  W.  1064;  Wills  v. 
Forester,  140  Mo.  App.  321,  124  S.  W. 
1090;  Pankonin  v.  Gorder,  97  Neb.  337, 
149  N.  W.  811;  Glark  v,  Britton,  76 
N.  H.  64,  79  Atl.  494;  Hoagland  v. 
Segur,  38  N.  J.  L.  230;  Dakin  v, 
Williams,  17  Wend.  447,  22  Wend. 
201;  Tode  v.  Gross,  127  N.  Y.  480,  28 
N.  E.  469,  13  L.  R.  A.  652,  24  Am.  St. 
Rep.  475;  Grasselli  v.  Lowden,  11  Oh. 
St.  349;  Kelso  v.  Reid,  145  Pa.  606,  23 
Atl.  323,  27  Am.  St.  Rep.  716;  Rucker 
V.  Gampbell,  35  Tex.  Giv.  App.  178, 
79  S.  W.  627;  Barry  v.  Harris,  49  Vt. 
392;  Ganady  v,  Knox,  43  Wash.  567,  86 


Pac.  930.  In  Schoobiick  v.  Gold,  89 
Gonn.  110,  93  Atl.  124,  a  business  was 
sold  for  $800  and  a  covenant  taken 
from  the  seller  that  he  would  not  en- 
gage in  similar  business  in  competition 
for  five  years.  Damages  for  breach  of 
this  covenant  were  stipulated  for  in  the 
sum  of  $2,000  and  held  not  so  unreason- 
able as  to  be  penal.  Cf.  Gougar  p. 
Buffalo  Specialty  Go.,  26  Golo.  App.  8, 
141  Pac.  511;  Floding  v.  Floding,  137 
Ga.  531,  73  S.  E.  729;  Smith  v.  Wain- 
Wright,  24  Vt.  97,  where  such  agree- 
ments were  held  penal. 

>  Diestal  v,  Stevenson,  [1906]  2  K.  B. 
345;  Gobble  v.  Linder,  76  Rl.  157; 
Gammon  v.  Howe,  14  Me.  250;  Gal- 
beck  V.  Ford,  140  Mich.  48,  103  N.  W. 
516;  Sanford  v.  Belle  Plaine  Bank,  94 
la.  680,  63  N.  W.  459;  Woodbury  v. 
Turner,  etc.,  Mfg.  Go.,  96  Ky.  459, 
29  S.  W.  295;  Maxwell  v.  Allen,  78 
Me.  32,  2  Atl.  386,  57  Am.  Rep.  783; 
Lynde  v.  Thompson,  2  Allen,  456; 
Ghapman  v.  Propp,  125  Minn.  447, 
147  N.  W.  442;  Lorius  v.  Abbott,  49 
Neb.  214,  68  N.  W.  486;  Mead  v. 
Wheeler,  13  N.  H.  351;  Gibbs  v. 
Gooper,  86  N.  J.  L.  226,  90  Atl.  1115; 
Durst  0.  Swift,  11  Tex.  273;  Yenner  «. 
Hammond,  36  Wis.  277. 

'  Squires  v.  Elwood,  33  Neb.  126,  49 
N.  W.  939;  Shreve  v,  Brereton,  51  P)a. 
175. 

*  McGall  V,  Deuchler,  174  Fed.  133, 
98  G.  G.  A.  169;  Zenor  v.  Pryor,  67 
Ind.  App.  222,  106  N.  E.  746. 
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A  inrovision  is  commoD  in  mortgage  and  other  obligations 
that  if  the  debtor  fails  to  pay  interest  or  to  comply  with  some 
other  obligations  contained  in  the  contract,  the  principal  oh- 
Ugation  shall  at  once  become  due,  or  shall  so  become  due  at  the 
electioQ  of  the  creditor.  Such  provisionB  are  enforceable.' 
There  is  no  forfeiture  ia  such  cases  of  anything  but  a  r^t  of 
credit  created  by  the  contract,  and  terminable  according  to  its 


§  788.  Whether  the  tend«icy  of  Iht  court  is  to  hold  a  doubt- 
ful provision  a  penal^  or  liquidated  damages. 

It  has  been  habitually  laid  down  and  probably  would  still 
be  laid  down  in  most  jurisdictions  that  in  a  doubtful  case  the 
court  would  lean  towards  holding  a  provision  for  fixed  damages 
penal  rather  than  hquidated  dam^es.^  Especially,  "Where 
the  agreement  has  been  partially  performed  it  is  the  policy 
of  the  Courts  to  r^;ard  the  dam^es  as  a  penalty,  and  allow 

*  Wallingford  it.  Mutual  Society,  5 
A.  C.  685;  MiUcr  v.  Biddle,  13  L.  T. 
Rep.  334;  Wheder  v.  Howard,  28 
Fed.  R^.  741;  De  Haas  k.  Dibert,  70 
Fed.  R^.  227,  28  U.  8.  App.  569,  30 
L.  R.  A.  189,  17  C.  C.  A.  79,  rev'g  on 
ftnotber  point  59  Fed.  853;  Brewer  t>, 
Peim.  Mut.  L.  Ina.  Co.,  94  Fed.  347, 
36  C.  C.  A.  289;  Mooney  p.  Tyler,  68 
Ark.  314,  57  8.  W.  IIOS;  Kleinsorge  n. 
KleiiisoTge,  133  Cal.  412,  66  Pao.  876; 
Meyer  tr.  Weber,  133  Cal.  681,  66  Ftto. 
1110;  Sweeney  t>.  Kaufmsnn,  168  HI. 
233,  48  Atl.  144;  Curr&n  o.  HoustoD, 
201  m.  442,  66  N.  E.  228;  Fox  v.  Gray, 
lOa  la.  433,  75  N.  W.  339;  Miller  r. 
McCroiy,  3  Ky.  L.  Rep.  774;  National 
L.  Ins.  Co.  t>.  Butler,  61  Neb.  449,  85 
N.  W.  437,  87  Am.  St.  Rep.  462;  Se- 
curity Thiot  Co.  F.  N.  J.  PKpet  Board, 
etc.,  Co,,  57  N.  J.  Eq.  603,  607,  42 
AU.  746;  RoHjhe  v.  Hiss,  84  N.  J.  Eq. 
242, 93  AtL  804;  Hothom  t>.  Louis,  170 
N.  Y.  576,  62  N.  E.  1096;  Amot  o. 
Union  Salt  Co.,  186  N.  Y.  601,  79  N. 
E.719. 

*  Aricenburt!  v.  lake  Side  Reeidence 
Anoc.,  56  N.  J.  Eq.  102,  109,  38  AU. 


207.  Nor  is  such  a  provision  ui 
See  ir\fra,  (  1696.  As  to  its  affect  on 
the  negotiability  of  an  instrument,  see 
an  article  by  Z.  Chafee,  Jr.,  in  32  Harv. 
L.  Rev.  747. 

'  Astley  V.  Weldon,  2  B.  &  P.  346; 
Davies  c.  Fenton,  6  B.  &  C.  216; 
Pacific  Hardware  &  Steel  Co.  o.  United 
States,  48  Ct.  CI.  399;  Stratton  v. 
Pike,  160  Ala.  203,  51  So.  874;  Pottle 
0.  Centra  Pac.  R.  Co.,  76  Cal.  29,  18 
Pac.  90;  Moore  v.  Kline,  28  Colo.  App. 
334,  143  Pac.  202;  Parker-Washington 
Co.  V.  Chicago,  267  111.  136,  107  N.  E. 
872;  Zenor  v.  Pryor,  57  Ind.  App.  222, 
106  N.  E.  746;  Thompson  v.  St.  Charles 
County,  227  Mo.  220,  126  8.  W.  1044; 
Poppenberg  f .  Owen,  84  N.  Y.  Miec. 
126,  146  N.  Y.  S.  478;  Disoeway  v. 
Edwards,  134  N.  C.  254,  46  S.  E.  601; 
Alvord  t>.  Baufield,  85  Ortg.  49,  166 
Pac.  549;  Bearden  v.  Smith,  11  Rich. 
L.  554;  Beitd  v.  ToUivN,  6  Humph. 
186,  44  Am.  Dec.  298;  Stidham  p. 
Laurie  (Tex.  Civ.  App.),  133  S.  W. 
10S2;  Wright  v.  Bott  (Tex.  Civ.  App.), 
163  S.  W.  360;  Smith  v.  Wainwii^l^ 
24  Vt.  97. 
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the  plaintiff  to  recover  only  such  dami^es  as  he  has  actually 
sustained."  ^  But  an  opposite  tendency  has  be^oi  manifested 
in  recent  years  by  some  courts  of  high  authority.  ''The  courts 
at  one  time  seemed  to  be  quite  strong  in  their  views  and  would 
scarcely  admit  that  there  ever  was  a  valid  contract  providii^ 
for  liquidated  damages.  Their  tendency  was  to  construe  the 
language  as  a  penalty,  so  that  nothing  but  the  actual  damages 
sustained  by  the  party  aggrieved  could  be  recovered.  Subse- 
quently the  courts  became  more  tolerant  of  such  provisions, 
and  have  now  become  strongly  inclined  to  allow  parties  to  make 
their  own  contracts,  and  to  carry  out  their  intentions,  even 
when  it  would  result  in  the  recovery  of  an  amount  stated  as 
liquidated  damages,  upon  proof  of  the  violation  of  the  contract, 
and  without  proof  of  the  damages  actually  sustained."  ^  This 
change  in  the  attitude  at  least  of  some  coiu*ts  is  not  inconsistent 
with  the  principle  here  contended  for  that  the  question  is  one 
of  the  reasonableness  of  the  stipulation  in  question,  not  prop- 
erly one  of  intention  or  interpreting  the  meaning  of  the  con- 
tract. An  enlarged  view  of  the  boundaries  of  what  is  reason- 
able may  well  be  consistent  with  public  policy,  and  within 
these  boundaries  the  esqpressed  intention  of  the  parties  is  con- 
trolling. 

It  is  true  on  the  one  hand  that  parties  should  be  left  to  make 
their  own  bai^ains:  it  is  equally  true  that  they  cannot  be  left 


>  Mount  Airy  Milling,  etc.,  Co.  v, 
Runklee,  118  Md.  371,  379,  84  Atl. 
533,  citing  Cyc.  104;  Shute  v.  Taylor,  5 
Mete.  61. 

In  Sledge  v.  Arcadia  Orchards  Co., 
77  Wash.  477,  486,  137  Pac.  1061,  the 
court  said:  "One  consideration,  we 
think,  is  decisive,  against  reooyering 
the  sum  in  question  as  liquidated 
damages;  namdy,  that  here  there  has 
been  a  part  performance,  and  an  ac- 
ceptance of  such  part  performance. 
If  the  parties  intended  the  sum  named 
to  be  liquidated  damages  for  the  breach 
of  the  contract  therein  expressed,  it 
was  for  an  entire  breach.  Whether 
divisible  in  its  nature  or  not,  it  was  in 
fact  divided  by  an  offer  and  acceptance, 


of  part  performance.  It  is  like  the 
case  of  an  obligation  to  perform  two  or 
more  ind^)endent  acts,  with  a  provi- 
sion for  single  liquidated  damages  for 
non-performance;  if  one  is  performed, 
and  not  the  other,  it  is  not  a  case  for 
the  recovery  of  the  liquidated  damasGB. 
^ute  t;.  Taylor,  5  Met.  (Mass.)  61,  67. 

"This  rule  was  recognized  and  ap- 
plied, and  the  above  language  quoted 
by  this  court  in  Myers  v,  Ralston,  57 
Wash.  47, 106  Pac.  474." 

•United  States  v.  Bethlehem  Steel 
Co.,  205  U.  S.  106,  119,  61  L.  Ed.  731, 
27  Sup.  Ct.  460;  Werner  0.  Finley,  144 
Mo.  App.  554,  129  S.  W.  73;  Peabody 
V.  Richard  Realty  Co.,  69  N.  Y.  Misc. 
682,  126  N.  Y.  S.  349. 
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to  do  SO  without  some  linutation.  It  should  be  clear  that  the 
limit  of  reasonableness  has  been  passed,  before  a  court  should 
set  aside  their  contract. 

§  789.  Prevention  of  performance  makes  proTision  for  liquida- 
tion inoperative. 
Where  both  parties  are  in  fault  a  party  who  has  contributed 
to  the  breach  cannot  recover  a  sum  stipulated  as  liquidated 
damages,  even  though  performance  of  the  contract  is  continued, 
and  the  other  party  thereafter  is  at  fault.  "The  better  rule 
is  that  when  the  contractor  has  agreed  to  do  a  piece  of  work 
within  a  given  time  and  the  parties  have  stipulated  a  fixed 
sum  as  liquidated  damages  not  wholly  disproportionate  to  the 
loss  for  each  day's  delay,  in  order  to  enforce  such  payment  the 
other  party  must  not  prevent  the  performance  of  the  contract 
within  the  stipulated  time,  and  that  where  such  is  the  case, 
and  thereafter  the  work  is  completed,  though  delayed  by  the 
fault  of  the  contractor,  the  rule  of  the  ori^nal  contract  cannot 
be  insisted  upon,  and  liquidated  damages  measured  thereby 
are  waived."  ">    In  building  contracts  there  is  often  inserted 

"  Dmted  St&t^B  v.  United  Euffneta-  particular  day  or  in  default  to  pay  a 

ing  Co.,  234  U.  S.  236,  242,  5S  L.  Ed.  sum  of  money  aa  liquidated  damagee, 

12M,  34  Sup.  Ct.  813.  the  other  party  to  the  oontr&ct  must 

Hie    court    added    (at    page   243) :  not  do  anything  to  prevent  him  from 

"Thig  ooncluaion  is  in  accord  with  the  doing  the  thing  contracted  for  within 

rule  of  the  English  cases.    In  Dodd  c.  the  specified  time.' 

C3iiirton,  L.  R.  1 Q.  B.,  [18B7)  562,  66$,  "Tlie  same  rule  was  followed  with 

Chitty,  L.  J.,  said:  "The  law  on  the  approval  by  the  New  York  Court  of 

subject  is  well  settled.     The  case  of  Appeals    in    a    weU-considered   case, 

Hohne  n.  Guppy,  3  M.  A  W.  387,  and  Mosler  Safe  Co.  u.  Maiden  I^ne  S.  D. 

the  Bubeequent  cases  in  whitli  that  Co.,  190  N.  Y.  479,  93  N.  E.  81,  in 

decision  has  been  followed  are  nKrely  which  it  whs  held  that,  even  where 

examples  of  the  well  known  principle  bodi  parties  are  responsible  for  the 

stated  m  CcHnyns'  Digest,  Condition  delays   beyond    the   fixed   time,    the 

L  (6),  that,  where  performance  of  a  obligation  for  Uquidated  damages  is 

condition  has  been  rendered  impossible  annulled,    and  in   the  absence  of  a 

by  the  act  of  the  grantee  himself,  the  provision  substituting  another  date  it 

grantor  is  exonerated  from  perform-  cannot  be  revived,  and  the  recovery  for 

ance  of  it.    The  law  on  the  subject  was  subsequent  delays  must  be  for  actual 

very  neatly  put  by  Bylee,  J.,  in  Russdl  loss  proved  to  have  been  sustained." 

V.  Bandeira,  13  C.  B.  (N.  S.)  149.    Tbia  See  also  Early  c.  Tussing,  182  Mich, 

principle  is  applicable  not  to  building  314,  148  N.  W.  678;  Mitchdl  c  Davis, 

contracts  only,  but  to  all  contracts.  73  W.  Va.  352,  80  S.  E.  491. 
If  a  man  apses  to  do  something  by  a 
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a  provision  giving  the  architect  power  to  c^ify  an  extension 
of  time  in  certain  cases;  by  virtue  of  which  the  effect  of  a  delay 
caused  by  the  owner  operates  merely  as  an  extension  of  the 
time  for  performance,  and  a  new  time  is  substituted  for  the  old.^^ 
In  that  event  though  the  owner  causes  delay  the  builder  is 
liable  in  liquidated  damages,  but  the  period  of  delay  caused  by 
the  owner  is  deducted  from  the  total  delay.  ^^  Unless  the  con- 
tract contains  such  a  provision  the  delay  due  to  each  party  will 
not  generally  be  apportioned.^^ 


§  790.  Deposits. 

Instead  of  providing  in  an  executory  contract  for  the  pay- 
ment of  a  liquidated  sum,  an  actual  payment  may  be  made  in 
order  to  seciu^  performance.  The  situation  here  is  rather  anal- 
ogous to  that  of  a  mortg^e  than  to  that  of  an  executoiy  agree- 
ment for  a  penalty.  The  principles,  however,  which  govern  the 
case  are  analogous  to  those  applied  in  the  case  of  executory 
penalties.  If  the  deposit  is  imreasonable  in  amount  and  the 
actual  damage  will  be  negligible  or  capable  of  actual  measure- 
ment the  forfeiting  of  the  deposit  will  not  be  permitted,  even 
though  this  is  expressly  agreed.  ^^ 

On  the  other  hand,  if  the  deposit  is  reasonable  in  amount  a 


"  Laidlaw-Dunn-Gordon  Co.  v. 
United  States,  47  Ct.  CI.  271 ;  Paddock 
V.  Stout,  121  lU.  671,  678, 13  N.  E.  182. 

I'Van  Buflkirk  v.  Board  of  Educa- 
tion, 78  N.  J.  L.  e60,  76  Atl.  909; 
Cook  &  Laurie  v.  Denis,  124  La.  161, 49 
So.  1014.  C/.  Schmulbach  v.  Caldwell, 
196  Fed.  16,  116  C.  C.  A.  660. 

^*  Jefferson  Hotel  Co.  v.  Brumbaugh, 
168  Fed.  867,  874,  94  C.  C.  A.  279; 
Mosler  Safe  Co.  v.  Maiden  Lane  S.  D. 
Co.,  199  N.  Y.  479,  93  N.  E.  81,  37 
L.  R.  A.  (N.  S.)  363.  Cf.  Schmulbach 
v.  Caldwell,  196  Fed.  16,  116  C.  C.  A. 
660. 

1^  In  CiBsar  v,  Rubinson,  174  N.  Y. 
492, 67  N.  E.  68,  the  sum  of  $1,000  was 
deposited  to  secure  the  faithful  per- 
formance of  a  lease.  It  was  held  that 
where  the  only  breach  complained  of 
was  a  failure  to  pay  a  balance  of  $46  on 


monthly  rent,  the  fact  that  the  deposit 
was  expressly  designated  as  liquidated 
damages  would  not  preclude  the  court 
from  treating  the  provision  as  penal 
and  confining  the  landlord  to  his  actual 
damage,  especially  as  the  landlord  had 
asserted  his  right  of  re-entiy  for  non- 
payment of  the  rent,  the  court  said: 
"It  is  difficult  to  see  why  he  should  be 
entitled  to  have  the  leased  premises  and 
deposit  at  the  same  time."  See  also 
Evans  o.  Moseliey,  84  Eans.  322,  114 
Pac.  374;  Feinsot  v.  Buistein,  161  N.  Y. 
App.  D.  661, 146  N.  Y.  S.  939;  Qui^y 
V.  C.  S.  Brackett  Co.,  124  Minn.  366, 
146  N.  W.  29;  Schleifer  v.  Henry 
George  kc.  Co.,  102  N.  Y.  Miac.  608^ 
169  N.  Y.  S.  132;  Alvord  v.  Banfidd, 
86  Oreg.  49,  166  P^.  649.  Compare 
Barrett  v,  Monro,  69  Wash.  229,  124 
Pac.  369. 
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provMon  forfeiting  it  in  case  of  a  breach,  will  be  enfOTced.^' 
[t  should  be  observed,  howev^,  that  a  deposit  may  be  made 
nerely  for  seciirity  for  whateva-  dam^es  may  be  incurred — 
lot  as  liquidated  damages  or  a  penalty.  In  such  a  case  if 
ictual  damages  exceed  the  deposit,  they  may  be  recovered;  " 
md  if  lees  than  the  deposit,  a  portion  of  it  may  be  reclamed.*' 

I  791.  bistalment  contracts. 

A  common  form  of  contract  requires  the  buyer  to  pay  the 
irice  of  land  or  goods  in  instalments,  white  the  seller  retains 
Hh  as  security  for  the  payment  of  the  full  price.  The  buyer 
s  ordinarily  given  possession.  In  personal  property  this  is 
)s!lled  a  conditional  sale,  and  the  right  of  the  seller  to  retfun 
to  much  of  the  price  as  has  been  paid  by  a  buyer  in  default  and 
fel  reclaim  the  goods  has  already  been  discussed.*'  In  sales 
)f  land  unless  time  is  of  the  essence  by  the  terms  of  the  con- 
tact or  made  so  by  notice,  the  buyer  in  spite  of  delay  may  ob- 
sda  specific  performance.''  But  time  may  be  of  the  essence 
)r  the  buyer's  delay  may  be  greater  than  even  courts  of  equity 
ixcuse  in  contracts  for  the  sate  of  land,  and  here  the  cases  are 
lot  in  agreement.  Some  decisions  hold  that  the  buyer  though 
Q  default  may  recover  the  instalments  which  he  has  paid, 
ess  such  an  amount  as  will  make  the  seller  whole.**    Any 

"Wallie  o.  Smith,  21  Ch.  Dir.  243;  App.),  128  N.  W.  462;  Beuiy  e.  Fay, 

luubrougt)   t>.    Peck,    5   Wall.   497;  73  W.  Va.  460,  80  S.  E.  777. 

Aoyaav.  ScheodOTf,  238  lU.  232,  87  "  Curtis  ii.  Aspinwall,  114  Maaa.  187. 

4.  E.  401;  lAng  p.  Hedenbeis,  277  III.  °  CUude  v.  Sbepard,  122  N.  Y.  307, 

IBS,  lis  N.  E.  6fl6;  Northcut  v.  John-  26  K.  E.  368;  Kaplan  v.  Roaor,  164  N. 

(HI,  143  Ia.  447,  78  So.  731;  Malooey  Y.  6.  49. 

'.  AschaffHiburg,  143  Ia.  609,  78  So.  "Seetupro,  S§734e(««3. 

%!;  Gaicin  v.  PeDiuylvaiiia  Furnace  "  Ir^ra,  {862. 

)o.,  186  Moea.  406,  71  N.  E.  793;  "Brickies  v.  Snell,  [1916]  2  A.  C. 

NoiaaA  P.  Coleman,   89  Minn.   17,  699;  Steedmaa  v.  Drinkle,  |19I6]  1  A. 

e  N.  W.  (163, 92  Minn,  328, 100  N.  W.  0.  275;  Kilm«-  v.  British  Columbia 

>;  Moote  v.  Duraam,  63  N.  J.  Eq.  9Q,  Orchard    lAnds,    [1913]    A.    C.    319; 

>I  Atl.  449;  lAwreace  c.  Milkr,  86  CorawaU  c.  Henaon,  11900]  2  Ch.  298; 

f.Y.  131;  Levy  v.Freiman,  131  N.Y.  Dudley   v.    Bayward,    11    Fed.    543; 

iplt.  Dir.  296,   US  N.   Y.  8.  996;  McDanielo.  Gray,69Ga.433;ai]breth 

kfubews  V.  Sharp,  99  Pa.  660;  Yader  p.  GreweU,  13  Ind.  484,  74  Am.  Deo. 

.  Strong,  227  Pa.  432,  76  Atl.  176;  266;  PraWn  v.  Whitney,  23  Mioh.  260. 

SokiD  t>.  Scott,  70  Tex.  442,  7  S.  E.  See  also  Miller  t>.  Duntly,  182  lU.  App. 

77;  Nonnaa  e.  Vickoy   (Tex.  Civ.  20S  (contract  to  seU  stock);  Hiokocko. 
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other  rule  obviously  permits  a  forfeiture.  Nevertheless  the 
great  majority  of  American  decisions  deny  the  buyer  relief.^^ 
And  it  may  be  said  that  this  is  no  more  than  the  necessary 
result  of  default  by  a  party  who  has  previously  partly  performed 
his  contract.'^  Frequently  there  is  an  express  provision  for 
forfeiture.*' 

It  is  difficult  to  see  why  such  a  provision  should  affect  the 
question  since  the  buyer's  right  of  return,  if  he  ever  has  such  a 
right;  is  given  him  by  law  necessarily  in  opposition  to  the  terms 
of  the  contract.  But  some  courts  doubtless  would  make  the 
buyer's  right  to  recover  depend  upon  the  absence  of  such  a 
provision.**  In  New  York  if  the  seller  sells  the  property  on 
default  by  the  buyer  without  notice  to  the  latter,  he  may  treat 


Hoyt,  33  Conn.  553  (contract  to  sell 
wine);  Sabaa  v,  Gregoiy,  91  Ck>nn.  26, 
96  Atl.  293  (contract  to  sdl  an  auto- 
mobile). 

>i  Butler  V.  Colson,  99  Ark.  340,  138 
S.  W.  467,  468;  Clock  v.  Howard,  etc.. 
Colony  Co.,  123  Cal.  1,  20,  65  Pac. 
713,  43  L.  R.  A.  199,  69  Am.  St.  Rep. 
17;  Skookum  Oil  Co.  v.  Thomas,  162 
Cal.  539,  123  Pac.  363;  Nance  v. 
Avenall,  26  Cal.  App.  551,  147  Pac. 
583;  Chrisman  v.  Miller,  21  111.  227, 
236;  Baston  v.  Clifford,  68  HI.  67,  18 
Am.  Rep.  547;  Fox  t;.  Grange,  261  III. 
116,  103  N.  E.  576  (qf.  Illinois  Cent. 
R.  Co.  V.  Steams,  60  111.  App.  21); 
Downey  t;.  Riggs,  102  la.  88,  70  N.  W. 
1091 ;  Billyard  v.  Banchor,  85  Kan.  516, 
118  Pac.  67;  Grimes  v,  Gould  (Me.),  10 
Atl.  116;  Keefe  v.  Fairfield,  184  Mass. 
334,  68  N.  E.  342;  Steinbach  v.  Pettin- 
gill,  67  N.  J.  L.  36;  Ketchum  v.  Evert- 
son,  13  Johns.  359,  364,  7  Am.  Dec. 
384;  Green  v.  Green,  9  Cow.  46; 
Lawrence  v.  Miller,  .86  N.  Y.  131; 
Beveridge  t;.  West  Side  Const.  Co.,  130 
N.  Y.  App.  D.  139,  114  N.  Y.  S. 
521;  Ashbrook  v.  Hite,  9  Oh.  St.  357, 
75  Am.  Dec.  468;  Sanders  v.  Brock,  230 
Pa.  609,  79  Atl.  772, 35  L.  R.  A.  (N.  S.) 
711;  Kane  v.  Jenkinson,  10  Nat.  Bkcy. 
Reg.  316;  Ebtes  v.  Browning,  11  Tex. 
237. 


**  As  to  the  general  right  of  one  who 
has  by  his  own  fault  precluded  himself 
from  recovering  on  a  oq^tract,  main- 
taining an  action  for  the  benefit  which 
the  defendant  has  received,  see  infni, 
§§  1473  et  acq. 

'^This  was  held  valid  in  Glock  9. 
Howard,  etc..  Colony  Co.,  123  GaL  1, 
55  Pac.  713,  43  L.  R.  A.  199,  69  Am. 
St.  Rep.  17;  Williams  v.  Long,  139 
Cal.  186, 72  Pac.  911;  Long  v.  Clark,  90 
Kans.  535,  135  Pac.  673;  Jones  v. 
Mississippi  Farms  Co.,  116  Miss.  295, 
76  So.  880;  Jackson  v.  Scott  (Can.),  1 
Ont.  L.  Rep.  488  (C.  A.).  See  also 
Bartlesville  Oil,  etc.,  Co.  v.  Hill,  30 
Okl.  829,  121  Pac.  208.  But  see 
contra — Steedman  v.  Drinkle,  [1916] 
A.  C.  275;  Cornwall  9.  Henson,  [1900] 
2  Ch.  298;  Brown  v,  Versani,  181 
la.  237,  164  N.  W.  601;  Allison  v. 
Cocke,  23  Ky.  L.  R^.  1589,  65  S.  W. 
342. 

<«  See  Reidt  p.  Smith,  75  Wash.  365, 
134  Pac.  1057,  and  cases  cited  in  the 
preceding  note.  But  in  Butler  v. 
Colson,  99  Ark.  340, 138  S.  W.  467, 468, 
and  Skookum  Oil  Co.  v,  Thomas,  162 
Cal.  539,  123  Pac.  363,  the  court  held 
that  the  sdler's  right  to  dedare  in- 
stalments forfeited  was  not  dependent 
on  any  express  provision  to  that 
effect. 
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the  sale  as  an  absolute  wroi^ul  rescission,  and  the  seller  mxast 
restore  any  instahnents  received.  It  may  be  inferred  from  the 
deciaoQS  ih&t  if  the  seller  does  give  proper  notice  the  buy^ 
could  not  recover  instalmraits.^^ 

Where  as  generally  happens  the  buyer  is  pven  possession 
of  the  land  the  case  naight  well  be,  and  indeed  should  be,  dis- 
tinguished from  an  ordinary  executory  contract  to  buy  and 
sell.  Even  in  the  case  of  peraonal  property  where  there  is  no 
right  to  specific  perfomaance,  much  authority  recogmzes  that 
the  buyer  in  possesion  under  a  conditional  sale  is  the  bene- 
ficial owner,  and  the  seller  in  substance  a  mortg^ee.^  If 
this  is  true  of  ijersonal  property,  it  is  still  more  clearly  true  of 
real  property.  The  relation  of  a  vendor  and  purchaser  of 
realty  even  under  a  wholly  executory  contract  has  been  likened 
to  the  relation  of  mortg^or  and  mortgagee.  This  seems  in- 
accurate," but  where  the  purchaser  is  given  inmiediate  posses- 
sion and  beneficial  enjoym^it  of  the  land,  the  analogy  seems  a 
sound  one.  If  so,  the  situation  should  be  dealt  with  in  the 
same  way  as  a  mort^;^e  situation  is  dealt  with.  Where  time 
is  not  stated  expressly  or  impliedly  to  be  of  the  essence  this 
analogy  is  followed,  though  strict  foreclosure  with  forfeiture 
of  any  payments  made  is  sometimes  allowed.  The  Supreme 
Court  of  the  United  States  has  said : "  In  case  of  a  d^ault  in  the 
payments  there  are  several  remedies  open  to  the  vendor.  He 
may  sue  on  the  contract  and  recover  Judgment  for  the  purchase 
money,  and  take  out  execution  against  the  property  of  the  de- 
fendant, and,  among  other  property,  the  land  sold,  or  he  may 
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''But  generally  in  this  country  the  decree  is  not  for  a  strict 
foreclosure  but  for  a  foreclosure  by  sale  of  the  property."  ^ 
Where  the  transaction  is  in  its  essence  a  mortgage,  agreanents 
for  forfeiture  and  provisions  that  time  is  of  the  essence  should 
be  given  no  more  weight  than  similar  provisions  in  a  mort- 
gage. Such  a  principle  is  not,  however,  always  recognized. 
Not  only  is  a  defaulting  purchaser  in  such  a  case  generally  denied 
the  right  to  recover  what  he  has  paid,  but  he  has  also  not  in- 
frequently been  denied  the  right  to  pay  with  interest  what  is 
due  and  enforce  the  contract  specifically.    In  a  few  instances 


in  Waite  v.  Stanley,  88  Vt.  407,  92 
Atl.  633,  e36.  Strict  foreclosure  was 
allowed  in  Wisconsin  in  Button  v' 
Schroyer,  5  Wis.  598;  Nelson  v,  Jacobs, 
99  Wis.  547,  75  N.  W.  406.  In  Higin- 
botham  v.  Frock,  48  Or.  129,  83  Pac. 
536,  the  court  stated  that  an  applica- 
tion for  strict  foreclosure  was  "ad- 
dressed to  the  sound  discretion  of  the 
court,  and  when  enforced  at  all,  will 
not  be  done  without  giving  the  defend- 
ant a  reasonable  time  to  comply  with 
his  contract." 

**!  Ames  Cas.  Eq.  Jurisdiction, 
226  n.,  citing:  Raymond  v,  San  (xabriel 
Ck).,  53  Fed.  883,  4  C.  G.  A.  89,  10 
U.  S.  App.  601;  Haley  v,  Bennett,  5 
Port.  452;  Chapman  v.  Chunn,  5  Ala. 
397;  Kelly  v.  Payne,  18  Ala.  371; 
Hester  t;.  Hunnicutt,  104  Ala.  282,  16 
So.  162;  Lewis  v.  Boskins,  27  Ark.  61; 
Garrett  v.  Williams,  31  Ark.  240; 
McConnell  v.  Beattie,  34  Ark.  113; 
Martin  v,  O'Bannon,  35  Ark.  62; 
Sparks  v.  Hess,  15  Gal.  186;  Keller  v. 
Lewis,  53  Gal.  113  G>ut  strict  fore- 
closure was  permitted  in  Fairchild  v. 
Mullan,  90  Gal.  190,  27  Pto.  201; 
Southern  Go.  v,  Allen,  112  Gal.  455,  44 
Pac.  796;  Odd  Fellows'  Bank  v. 
Brander,  124  Gal.  255,  56  P^.  1109); 
Andrews  v.  Sullivan,  7  HI.  327,  43 
Am.  Dec.  53;  Burger  v.  Potter,  32  111. 
66;  Vail  v.  Drexel,  9  HI.  App.  439 
Lagow  V.  Badollet,  1  Blackf.  416 
Brumfield  v.  Palmer,  7  Blackf.  227 
Amory  v.  Reilly,  9  Ind.  490;  McGaslin 


V,  State,  44  Ind.  151,  99  Ind.  428 
Hamilton  v.  Plant,  81  Ind.  417,  425 
Huffman  v.  Gauble,  86  Ind.  591 
Meag^a  V,  Hoyle,  173  Mass.  577,  54 
N.  E.  347;  Denton  t;.  Scully,  26  Minn. 
325, 4  N.  W.  41  (strict  foredoeure— 4>ut 
sale  allowed  if  more  equitable);  Abbott 
V,  Moldestad,  74  Minn.  293,  77  N.  W. 
227;  Fit2hu«^  v.  Maxwell,  34  Mich. 
138;  Walker  v.  Gaagrain,  101  Mich. 
604,  60  N.  W.  291;  Gray  v.  Hill,  105 
Mich.  189,  63  N.  W.  77;  Loverklge  v. 
Shurts,  111  Mich.  618,  70  N.  W.  132; 
Gaston  v.  White,  46  Mo.  486;  Lewis 
V,  Ghapman,  50  Mo.  371;  Grardels  v. 
Kloke,  36  Neb.  493,  54  N.  W.  834, 
52  Neb.  117,  71  N.  W.  955;  Hendrix  v. 
Barker,  49  Neb.  369,  68  N.  W.  531; 
Brown  v,  Norcross,  59  N.  J.  Eq.  427, 
45  Atl.  605;  Ghampion  v.  Brown,  6 
Johns.  Gh.  398;  Glark  v.  Hall,  7  Paige, 
382  (strict  foreclosure  allowed  in 
State  V.  Sheridan,  Glarke  Gh.  533); 
Freeson  v.  Bissdl,  63  N.  Y.  168; 
Thomson  v.  Smith,  63  N.  Y.  301 
(semble);  Allen  v,  Taylor,  96  N.  G.  37, 
41,  1  S.  E.  462;  Battery  Bank  v. 
Loughran,  122  N.  G.  668,  30  S.  E.  17; 
Whitmire  v.  Bond,  53  S.  G.  315,  31 
S.  E.  306;  Brace  v.  Doble,  3  S.  Dak. 
110,  416,  52  N.  W.  586,  53  N.  W.  859; 
Johnson  v,  Kurts,  97  Tenn.  503,  37 
S.  W.  222;  MuUens  v.  Big  Greek, 
etc.,  Iron  Go.  (Tenn.,  1805),  35  S.  W. 
439;  Wade  v.  Greenwood,  2  Rob.  Va. 
474,  40  Am.  Dec.  750;  Yanoqr  9. 
Mauck,  15  Gratt.  300. 
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extreme  forfeitures  have  been  permitted  where  the  contract 
made  time  of  the  essence."  In  a  majority  of  cases,  however, 
equitable  reUef  has  been  given  a  purchaser  in  possession  against 
provifflons  makii^  time  essential,  the  situation  being  rightly 
treated  as  substantially  the  same  as  that  of  mortgagor  and 
mortgagee,  and  the  provision  for  forfeiture  as  ineffectual  as  in 
a  mortgage.*^  But  in  a  recent  decision  of  the  British  Privy 
Council,**  it  was  held  that  though  a  provision  for  forfeiture 
could  not  be  enforced,  specific  performance  must  be  denied. 
This  reverses  the  ordinary  rule  of  equity  in  regard  to  mort- 
gages. As  most  American  courts  would  deny  the  buyer  the 
right  to  recover  any  portion  of  the  instahn^itB  he  had  paid, 
there  is  the  more  reason  why  they  should  give  the  alternative 
right  which  the  Kngliah  court  denied.  In  considering  the  right 
to  recover  instalments  which  have  been  paid,  the  certainty 
with  which  actual  damage  can  be  measured  should  be  taken 
into  account.  If  this  is  difBcult  there  is  the  greater  reason  for 
not  interferii^  with  the  forfeiture  upon  which  the  parties  have 

"Hec^ard   v.    Sayra,    34    ni.    142  Colaon,  99  Ark.  340,  138  S.  W.  467, 

(specific  enforcem^t  was  denied  be-  468;  Steele  v.  Branch,  40  Cal.  3,  11; 

cause  the  Ust  ingtahnent  waa  tendered  Shouae  v.  Doane,  39  Fla,  95,  21  So. 

lesa  than  a  ireek  after  it  was  due.    Cf.  807;  Haaa  v.  Cobum,  22  Ida.  47,  124 

Ebat  D.  Arenda,  190  lU.  221,  233,  60  F&c.  476;  O'FaUon  ii.   Kennerly,   46 

N.  E.  211);  Iowa  Railroad  Land  Co.  p.  Mo.  124;  Ewins  ir.  Gordon,  49  N.  H. 

Mickd,  41  la.  40e  (the  buyer  was  444,  480;  HaU  v.  DeUplaine,  5  Wis. 

iaaed    ipedfic    enforcement    of    the  206,  216,  68  Am.  Dec.  67;  Edgerton 

contract  because   the  second  inatal-  v.  Peckham,  11  Paige,  352.    In  Haiis- 

mmt  was  paid  two  days  late,  and  the  brough  v.  Peck,  S  Wall,  497,  18  L.  Ed. 
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agreed.  "The  application  of  this  principle  becomes  more  mani- 
fest in  cases  where  a  public  interest  or  policy  supervenes,  as 
where,  for  non-compliance  by  stockholders  in  corporations 
eng^ed  in  undertiJdngs  of  a  public  nature  with  the  terms  of 
payment  of  instalments  due  on  account  of  their  shares,  by 
which  a  forfeiture  of  the  stock  and  of  all  previous  payments 
thereon  has  been  incurred  and  declared,  the  courts  refuse  to 
grant  relief."  "  If  the  seller  reclaims  the  property,  there  is  no 
doubt  that  he  thereby  destroys  his  right  to  sue  on  the  contract 
for  unpaid  instalments/* 

§  792.  Civil  Law. 

The  penal  obligation  was  known  to  the  Roman  l&w  and 
originally  it  seems  recovery  of  the  full  penalty  was  permisable.*' 
Later  it  was  recognized  that  the  amoimt  named  as  penalty  was 
not  conclusive.  If  it  were  inadequate  more  might  be  obtained 
and  if  it  were  excessive  the  amoimt  mi^t  te  reduced.**   Penal 


"  CUrk  V.  BuTurd,  lOS  U.  8.  436, 
456,  27  L.  Ed.  780;  citing  Sparks  v. 
Proprietors  of  Liverpool  Water  Works, 
13  Ves.  42S;  Prendergaat  v.  Turton,  I 
You.  A  CoL  Ch,  98;  Naylor  v.  South 
Devon  Railway  Co.,  1  De  G.  A  Sm.  32; 
Sudkiw  B.  The  Dutch  Rhraiish  Ry.  Co., 
21  Beav.  43. 

"  In  Waite  v.  Stanley,  88  Vt.  407, 
92  Atl.  633,  the  court  said:— "Under 
the  contract,  the  promise  of  the  vendor 
to  convey  the  property  conetituted  the 
oonaideiatioa  for  the  vendee's  promise 
to  pay  the  purchase  money  (Perry  u. 
Stephens,  66  N.  Y.  321),  and  since  by 
the  decree  in  the  equity  case  all  inter- 
est of  the  vendee  was  foreclosed,  by 
reason  of  which  the  contract  was 
ended,  and  the  absolute  title  to  the 
property  reinstated  in  the  vendor, 
there  wae  no  longer  any  consideration 
for  the  vendee's  promise  to  pay  the 
purchase  price.  'A  court  of  Chancery 
regards  the  transfer  of  real  property 
in  a  contract  of  sale  aud  the  payment 
of  the  price  as  correlative  obli^tions. 
Tlie  one  is  the  consideration  of  the 


other;  and  the  one  failing  leaves  th« 
otbo'  without  a  cauae.'  Redfetd  v. 
Woodfolk,  22  How.  318, 16  L.  Ed.  370; 
Washington  v.  Ogden,  66  U.  S.  (1 
Black)  4S0,  17  L.  Ed.  203.  Thus  the 
matter  stood  at  the  time  of  the  trial 
of  this  action  at  law  in  the  court  bdow, 
and,  the  it«m  in  dispute  being  then 
without  consideration,  the  defendant 
was  not  liable  therefor.  See  Sawyo"  c. 
Mclntyre.  18  Vt.  27;  Arbuckle  v. 
Hawks,  20  Vt.  638;  Graff's  Execu- 
trix 11.  Kelly's  Kiecutois,  43  Pa.  453, 
82  Am.  Dec.  580;  Day  v.  Lowiie,  S 
Watts  (Pa.),  412;  Moore  v.  Smith,  24 
lU.  fil2." 

■*  Justinian's  Inst.  3,  15,  7  (Moyle't 
5th  ed.). 

"  Hunter's  Roman  Law,  3d  ed.  652, 
citing  from  Dig.  44,  4,  4.  "Corneliuf 
compromised  a  claim  against  Msviuj 
for  60  auret,  but  Mievius  ineouHider- 
ately  agreed  to  a  penalty  of  100  aw 
if  he  did  not  keep  the  terms  of  the  com- 
promise. ComdiUB  could  not  recovei 
more  than  was  really  due — namdy,  6( 
aum;  arkd  if  he  demanded  more,  oouk 
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stipulations  in  a  contract  of  sale,  however,  were  r^dly  en- 
forced." 

In  modem  Buropean  Codes  the  subject  is  not  dealt  with  on 
uniform  principles.  The  French  Code  provides  "When  the 
contract  stipulates  that  the  party  who  fails  to  perform  his 
obligation  shaH  pay  a  certain  sum  as  dam^es,  neither  a  greater 
nor  a  less  sum  can  be  granted  the  other  party; "  **  and  the  ex- 
tensive copyii^  of  the  French  Code  has  established  the  same 
provision  in  other  coimtries.'"  The  French  law  prior  to  the 
enactment  of  the  Code  permitted  the  paialty  when  excessive 
to  be  reduced  by  the  court.*"  Even  under  the  Code  the  penalty 
may  be  modified  if  the  obligor  has  performed  in  part;  *'  and 
in  any  event,  the  court  is  given  a  limited  power  to  permit  de- 
layed performance  of  the  obligation,  thereby  saving  the  pen- 
alty.*' The  German  Civil  Code  has  a  more  complete  protec- 
tion gainst  escesave  penalties.  It  provides — "If  a  forfeited 
penalty  is  disproportionately  h^,  it  may  on  motion  of  the 
debtor  be  reduced  by  a  judgment  to  a  proper  amount.  In 
judging  as  to  the  adequacy,  every  rightful  interest  of  the  cred- 
itor,— ^not  only  the  property  interest, — is  to  be  considered. 
After  payment  of  the  praialty  a  reduction  is  excluded."  "  So 
in  the  Swiss  Federal  Code  of  Oblations,  the  judge  is  ^ven 
power  to  reduce  penalties  which  he  regards  as  exceeave.'^ 

§  793.  A  condition  may  inv<Ave  a  penalty  or  forfeiture. 

A  condition  may  be  as  penal  in  its  effects  as  a  promise  to 
pay  a  penalty.  Not  only  is  this  true  in  conveyances,''*  but  in 
contracts.  For  instance,  if  a  building  contract  provided  that 
the  builder  should  build  a  house  and  finish  it  by  October  1st, 

be  defeated  on  the  ground  of  bad  "  Civil  Code  of  Fhuice,  Art.  1231. 

faith    (exeeptu)    dot*   mali).     Thus  a.  "Civil  Code  of  Ptanoe,  Art.  1244, 

peoaltf  might  be  reduced."  and    see    Fuziei^Hennan   et   Dams, 

"  Eunter'B  Roman  Iaw,  062.  Code   Civil,    tumoti   vol.    3,    p.   90, 

"  Civil  Code,  Art.  1162.  1 7. 

"See.  E.  g..  Civil  Code  of  Italy,  Art.  *■  German  Civil  Code,  {  343. 

1214;  Ciril  Code  of  Spain,  Art.  1154.  "Art.   163  (Art.   182  of  Code  of 

« 1  Evans'  Fothier  od  Obligations  18S1). 

(2d  Am.  Ed.),  p.  162,  and  this  prin-  •'  See  Sanitary  District  o.  Chicago 

dideiapreaetredintheCodeofliouiai-  Ac  Trust  Co.,  27S  El.  S2»,  116  N.  R 

Boa,|2127.  lei. 
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and  there  was  a  separate  stipulation  that  failure  to  do  so  should 
entail  a  forfeiture  of  the  whole  price  on  the  buildings  every 
court  would  hold  this  stipulation  a  penalty  and  unenforceable. 
The  transaction  may,  however,  take  this  form;  the  builder 
might  pronaise,  as  before,  to  build,  and  the  owner  of  the  prem- 
ises contract  to  pay  him  $10,000  if  he  completed  the  house  by 
the  first  of  October.  The  substance  of  the  two  bargains  is  the 
same;  it  is  only  the  form  which  differs,  and  relief  against  the 
effect  of  penalties  should  depend  as  little  as  possible  upon  form. 
The  loss  of  the  builder's  labor  and  materials  for  a  slight  default 
also  involves  as  real  a  forfeiture  as  is  provided  for  in  a  mort- 
gage. The  doctrine  giving  relief  from  penalties  and  forfeitures 
originated  in  courts  of  equity,  and  if  form  had  been  a  controlling 
situation,  it  would  never  have  been  granted,  for  in  form  the  penal 
obligation  was  perfect.  It  may  be  said  that  in  the  second  case 
supposed,  the  price  fixed  is  not  merely  for  the  house  but  for 
the  chance  of  having  a  house  on  October  1st.  This  may  be 
true  but  it  nuiy  also  be  true  as  matter  of  substance  in  the  case 
as  first  put.  Whether  it  is  true  in  a  particular  case  is  a  question 
of  fact.  If  the  happening  of  the  condition  very  largely  en- 
hances the  value  of  the  promisee's  performance,  the  failiue  to 
perform  it  should  lai^ely  diminish  the  promisee's  rights;  but 
if  by  the  terms  of  the  contract  the  consequences  of  failing  to 
fulfil  the  condition  is  that  the  promisee  is  deprived  of  all  rights 
whatever,  though  he  has  materially  enriched  the  promisor, 
the  provision  is  obviously  penal  in  character.  Still  more  clearly 
where  the  performance  of  the  condition  is  not  in  itself  of  ma- 
terial value  will  this  reasoning  be  applicable.  The  presentation 
of  an  architect's  certificate  is  in  itself  of  no  value,  it  is  only 
useful  because  it  proves  that  a  building  has  been  properly 
completed.  To  deny  recovery  altogether  to  the  builder  who 
has  failed  to  comply  with  a  condition  requiring  an  architect's 
certificate  as  a  prerequisite  to  the  recovery  of  the  price  for  the 
building  is  a  plain  forfeiture  if  the  house  has  in  fact  been  well 
built.  But  even  in  connection  with  direct  stipulations  for 
damages  or  penalties,  it  has  been  seen  that  the  tendency  of 
modem  courts  is  to  uphold  the  agreements  of  the  parties  unless 
clearly  imconscionable.  The  same  disposition  is  even  more 
evident  in  dealing  with  conditions.    Such  relief  as  is  granted 
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is  also  generally  given  either  by  a  strained  GonstructioD  of  the 
contact  *  or  by  allowing  recovery  on  the  basis  of  quasi-Kson- 
tract  rather  than  by  eDforcement  of  the  contract  in  spite  of 
admitted  non-performance  of  a  condition.  Nevertheless  io 
some  cases,  though  a  condition  precedent  has  confesisedly  not 
been  performed,  recovery  is  allowed  on  the  contract  itself,  when 
the  consequences  of  enforcement  of  the  condition  would  result 
in  a  severe  forfeiture  or  penalty,  especially  if  a  contii^ency 
tias  occurred  which  renders  performance  impossible  and  wliich 
presmnably  was  not  in  the  contemplation  of  the  parties  when 
they  made  the  agreement.' 

§  79i.  Excuse  for  non-perfonnance  of  a  conditicm  requinng  a 
certificate  of  an  architect  or  eagioeor. 

Almost  all  contracts  for  buildii^  or  engineering  work  of  any 
importance  provide  tiiat  payment  shall  be  m^de  only  when  a 
certificate  has  been  obtained  from  a  supervising  architect  or 
en^oieer  that  the  worlE  has  been  performed  as  required  by  the 
specifications  in  the  contract.  In  accordance  with  principles 
previously  considered  "  the  production  of  the  cratificate  will 

*  "Conditions    providing    for    dia-  588;  Reining  o.  City  of  Buffalo,  102 

abilitiee  and  forfeitura  are  M  rectiTe  N.  Y.  30S,  6  N.  E.  792.)    If,  after  due 

when  the  intent  is  doubtful  a  strict  diligence,    they    had    piwed    inour- 

coDstruction  aeuntrt  thoM  for  whoee  mounUUe  for  a  time,  the  delay  would 

benefit  they  are  introduced."     HoS-  hare  been  excusable,  end  perfonnaooe 

manB.  MtmF.  Ina.  Co.,  32  N.  Y.  406,  at   the   earliest   practicable   mommt 

S8  Am.  Dec.  337,  quoted  in  I^le  ti.  thereafter  would  have  been  suffioiaat, 

Pyle,  260  Fa.  S32,  103  Atl.  918.    See  but  to  excuse  non-performance  it  must 

also  gupra,  {  620.  q>pew  that  the  act  to  be  done  could 

'In  spealdiig  of  a  condition  in  an  not,  by  any  reasonable  means,  have 

insurance  policy  the  New  York  Court  been   acoomplished.     Mere   difficulty 

Skid  in  Matthews  v.  Amsican  Central  of      performance      is      not      mough. 

Ins.  Co.,  154  N.  Y.  449,  463,  48  N.  E.  (Wheeler  b.  Conn.  Mut.  L.  Ins.  Co., 

7E1,  39  L.  B.  A.  433,  61  Am.  St.  Rep.  82  N.  Y.  643,  561,  37  Am.  Rep.  594.) " 

627:  In  the  i 


'The  insured  was  bound  by  con-  policiee  classed  undo'  waiver,  the  un- 
traet  to  do  ootain  acts,  as  conditioos  willingnesa  of  the  court  to  ^ve  a  con- 
precedent  to  the  right  to  recover,  and  dition  its  literal  effect  when  a  forfeiture 
WM  under  a  legal  obligation,  if  there  of  the  rights  of  the  insured  would 
were  obstacles  in  the  nay,  of  making  a  thereby  be  caused,  is  frequently  em- 
rcasonaUe  effort  to  remove  them,  phasized. 
(Hcwland  p.  Edmonds,  24  N.  Y.  307,  ••  Supra,  {  677. 
308;  Porter  ir.  Kingsbury,  71  N.  Y. 
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be  exciised  if  the  failure  to  obtain  it  is  due  to  the  promiBor's 
own  faiilt.  This  will  be  the  case  where  by  cotliision  with  the 
architect  or  engineer  the  owner  induces  him  to  refuse  to  ff.ve 
a  certificate  which  has  been  earned.**  It  may  be  supposed, 
however,  that  without  any  collusion  on  the  part  of  the  prom- 
isor the  architect  or  engineer  fraudulently,  maliciously,  or 
otherwise,  refuses  to  examine  the  work  or  refuses  to  exercise 
an  honest  judgment,  and  will  not  {pve  a  certificate.  In  Eng- 
land the  builder  is  without  relief  in  such  a  case."**  The  builder 
has  tak^i  his  chance,  it  is  sfud,  of  being  able  to  cause  the  con- 
dition precedent  to  happen.  It  is  not  the  promisor's  fault  that 
the  condition  has  failed,  and  he  may  therefore  take  advan- 
tage of  the  failure.  But  in  the  United  States  recovery  is  gener- 
ally allowed  under  these  circumstances  without  production  of  a 
certificate.^*   In  connection  with  these  cases  may  be  considered 


"  Smith  V.  Howden  Union  <Q.  B.  D.), 
2  Hudson  on  Building  Cont.  (4th  ed.) 
156;  BatUrbiuy  v.  Vyee,  2  H.  4:  C.  i2; 
Americ&n-HawEui&n,  etc.,  Co.  v.  But- 
ler, 166  Cal.  497,  133  Pac.  280;  St. 
Louia,  etc.,  R.  Co.  t>.  Kerr,  153  HI.  182, 
38  N.  E.  638;  Waish  v.  North  Americaa 
Cold  Storage  Co.,  260  lU.  322,  103 
N.  E.  185;  Crawford  v.  Wolf,  29  la. 
667;  Hebert  v.  Dewey,  191  Maaa.  403, 
410,  77  N.  E.  822;  Smith  v.  White,  fi 
Neb.  405;  Whelen  v.  Boyd,  114  Pa. 
228,  e  Atl.  384;  Thaler  t>.  Gmssw 
Conatructiou  Co.,  229  Vs..  612,  79 
AU.  147;  Milk  o.  Paul  (Tei.  Civ. 
App.),  30  8.  W.  668.  See  alao  Linch  v. 
Paria,  etc..  Elevator  Co.,  80  Tex.  23, 
16  S.  W.  20S;  Markey  e.  Milwaukee, 
76  Wia.  349,  45  N.  W.  28.  If  the  prom- 
isor improperly  induced  the  decuion 
of  the  third  party  it  is  immaterial  that 
the  latter  was  iiuiDcent  of  fraud.  Foi^ 
rwt  City  Box  Co.  v.  Sims,  208  Fed.  109, 
125  C.  C.  A.  337.  So  where  the  owner 
fails  to  employ  Hn  architect,  Feldman 
F.  Goldblatt,  133  N.  Y.  S.  945,  75 
Misc.  666,  or  discharges  him,  Catan- 
t^o  V.  Jackson,  (Ala.  1016)).  73  So. 
510,  he  cannot  insist  on  the  condition. 

••  Clarke  v.  Watson,  18  C.  B.  (N.  8.)  . 


278;  Smith  b.  Howden  Union  {Q.  B. 
D.),  2  Hudson  on  BuUding  Contracts 
(4th  ed.),  156.  See  also /n  re  Noth  sod 
Cardiff  Corporati(»i,  [19181  2  K.  B. 
146. 

"-  (In  many  of  the  following  cases 
there  is  merely  a  dictum  supporting 
the  text.)  North  American  Ry.  Const. 
Co.  V.  R.  E.  McMath  Surveying  Co., 
116  Fed.  169,  6*  C.  C.  A.  27;  Ut^ 
Construction  Co.  v.  St.  Louis  Ac 
Equipment  Co.,  254  Fed.  321;  Hat- 
fidd  Special  School  Diet.  B.  Knight, 
112  AriL  83,  164  S.  W.  1137;  Ferguson 
r.  Chiisttaisen,  59  Cok>.  42,  147  P&c 
352;  Michslis  v.  Wolf,  136  HI.  68,  26 
N.  £.  384;  McDonald  v.  Patterson,  186 
m.  381,  67  N.  E.  1027;  Foster  r. 
McKeown,  192  01.  330,  61  N.  £.  514; 
Hebert  b.  Dewey,  191  Mass.  403,  411, 
77  N.  E.  822;  Maisch  v.  Southern  New 
Eng.  R.  Corp.,  230  Mass.  483,  120  N. 
E.  120;  Eldridge  o.  Fuhr,  59  Mo.  App. 
44;  Chiam  b.  Schipper,  51  N.  J.  L.  1,  16 
Atl.  316;  Bradner  v.  RoffBell,  57  N.  J. 
L.  32,  412,  29  Atl.  317;  Bean  b.  Miller, 
69  Mo.  384;  Justice  o.  Mwert,  28  Or. 
460,  43  Pac.  649;  Perry  n.  Hunt,  62 
Or.  256,  125  Pm.  295;  BenUey  b. 
Davidson,  74  Wis.  420,  43  N.  W.  139. 
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DDS  under  msurauce  policiee  which  in  terma  require  the 
cate  of  a  third  person  as  a  condition  of  recovery.  The 
i  of  the  third  person  to  consider  the  matter  fairly  and  to 
I  certificate  if  the  facts  warrant  it,  has  been  held  no  ex~ 
n  a  number  of  cases — ^in  the  United  States  as  well  as  in 
nd."  TTiere  are  indeed  contrary  decisions." 

Distinction  between  certificates  in  buHdfng  contracts 
and  under  insurance  policies. 

;  distiactibn  between  a  condition  in  an  insurance 
'  requiring  a  certificate,  and  a  ^milar  condition  in  a 
ng  contract  has  been  thus  stated:  "A  provi^on  like 
le  before  us  in  this  kind  of  contract  [a  building  contract] 
the  substance  of  the  consideration  on  one  side  is  valuable 
rty  in  the  form  of  labor  and  materials,  is  materially 
!nt  from  the  provision  in  the  policies  of  insurance  to 
we  have  referred.  In  these  contracts  for  insurance  a 
sum  is  pud  on  one  side  to  obtain  indemnity  from  the 
le  consequence  of  a  risk  which  is  very  likely  to  cause 
je.  The  compensation  is  to  be  paid  only  for  genuine 
,  resultii^  from  the  risk  msured  agfunst.  Satisfactory 
of  their  character,  as  comiag  within  the  policy,  is  of  the 

« the  architect  withdraws  from  L.  Ed.  512;  JEtD&  Ins.  Co.  v.  People's 

nent  under  the  contract.    Hal-  Bank,  62  Fed.  232,  8  U.  S.  App.  554, 

ffftukesha  Springe  Sanitarium,  10  C.  C.  A.  342;  Damek  v.  Equitable 

9.311,  104  N.  W.  04,  110  Am.  Hrelns.  Co.,fiOConn.  551;LeBdbettcr 

.838.  And  under  a  contract  for  n.  Mtna.  Ins.  Co.,  13  Me.  266,  29  Am. 

of  goods,  inspection  by  a  third  Dec.  W5;  Kelly  d.  Sun  Fire  Office,  141 

for  which  the  contract  provides.  Pa.  10,  21  AU.  447,  23  Am.  St.  Rep. 

binding  if  the  agreed  inspector  254;  (Walt  b.  Hartford  Fire  Ins.  Co., 

exercise  an  honest  judgment.  175  Pa.  427,  34  Atl.  735. 

p.   lAurens   Milling   Co.,   84         "O'Neill  e.  MassachusettB  Benefit 

200,  66  S.  E.  204.  Assoc.,  63  Hun,  202,   18   N.   Y.  S. 

•rdey  v.  Wood,  6  T.  R.  710;  22;  I^ng  t>.  Eagle  Fir«  Co.,  12  N.  Y. 

ion  Ins.  Co.  v.  Pheiaon,  5  Ind.  App.  Div.  30,  46,  42  N.  Y.  S.  539. 

hnson  b.  Phoenix  Ins.  Co.,  112  See  also  American  Central  Ins.  Co.  B. 

19,  17  Am.  Ii«p.  65;  Audette  d,  Rothcbild,  82  HI.  166;  German-Amer- 

9t.  Joseph,  178  Mass.  113,  59  icon  Ins.   Co.  v.   Norris,   100  Ky.  20, 

S8;  Idne  v.  St.  Paul  Ins.  Co.,  60  37  S.  W.  267,  66  Am.  St.  Rep.  324; 

C27,  62  N.  W.  640,  17  L.  R.  A.  Home  Fire  Ins.  Co.  v.  Hammang,  44 

igan  V.  Commercial  Union  Ids.  Neb.  666,  576,  62  N.  W.  883;  Schmiirr 

Can.8.C.270.   See  also  Colup>  v.  State  Ins.  Co.,  30  Or.  29,  46  Fao. 

Co.  V.  Lawrence,  10  Pet.  S07,  9  ^  363. 
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very  essence  of  the  contract.  On  that  depends  the  obligation 
of  the  insurer  to  pay  a  very  large  sum  for  which  only  a  small 
consideration  is  ^ven.  In  view  of  the  ease  with  which  fraud 
may  be  practiced,  the  parties  sometunes  prescribe  a  method 
of  establishing  the  validity  of  the  claim,  which  they  make 
essential  to  its  recognition.  They  say,  in  effect,  that  the  policy 
shall  only  apply  to  claims  established  in  this  way,  and  they 
thereby  make  the  production  of  the  prescribed  certificate  of 
the  very  essence  of  the  contract.  It  is  only  to  contracts  which 
are  construed  as  showing  such  a  strict  agreement  that  this 
rule  is  applied."  '^  Doubtless  it  is  not  without  importance 
that  parties  have  clearly  agreed  upon  a  possible  forfeiture 
or  penalty,  but  the  history  of  relief  in  mortgages,  penal  bonds 
and  penal  damages  indicates  that  the  importance  noiay  easily 
be  ov^^estinated. 

§  796.  Effect  of  the  architect's  death. 

A  more  striking  case  perhaps  is  where  a  particular  architect 
specified  in  the  contract  dies,  e&fpecially  if  his  death  occurs 
after  the  builder  has  substantially  completed  his  work.  There 
can  be  no  doubt  that  in  such  a  case  American  courts  would 
allow  recovery.  ^^  The  reason  given  in  the  American  courts 
for  allowing  recovery  where  the  condition  has  neither  been 
complied  with  nor  prevented  by  any  action  of  the  promisor, 
is  that  the  situation  which  has  arisen  was  not  within  the 
contemplation  of  the  parties.  This  may  be  true  but  it  seems 
it  should  rather  be  recognized  as  a  reason  for  relief,  equitable 
in  its  nature,  against  the  forfeiture  which  would  be  caused  by  a 
strict  enforcement  of  the  condition,  than  as  a  justification 
for  construing  plain  language  as  meaning  something  different 
from  what  it  says.  A  promisor  frequently  uses  broad  language 
in  a  condition  for  the  piuposes  of  protecting  himself  from  all 
possible  contingencies;  that  the  contingency  which  actually 
occurs  is  not  one  which  he  had  in  mind  when  framing  the 

^  Hebert  v,  Dewey,  191  Mass.  403,  one  merely  involves  the  appointmsit  of 

412,  77  N.  E.  822.  a    successor,    who    thereupon     falls 

^  Hebeit  v,  Dewey,  191  Mass.  403,  within  the  terms  of  the  condition. 

411,  77  N.  E.  822.    If  the  condition  Meacham  v.  Jamestown,  etc.,  R.  Co., 

Kfers  in  general  terms  to  any  architect  2U  N.  Y.  346,  105  N.  £.  653. 
employed  by  the  owner,  the  death  of 
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km  seems  immaterial,  as  a  piire  question  of  coDstmction, 
Im^uage  of  the  condition  is  wide  enough  to  cover  the 


Unreasonable  bat  not  frandulent  refusal  of  certificate. 
s  American  courts  have  gone  beyond  the  limits  si^- 

in  the  preceding  sections  and  have  held  that  any  un- 
able refusal  of  the  certificate  by  the  architect  or  engineer 
a  performance  of  the  condition  and  the  builder  becomes 
d  to  recover  without  production  of  any  certificate." 


Sabwt  e.  Dewey,  191  Mam. 
,  77  N.  K  822,  Knowlton,  C.  J., 
t  is  plain  that,  in  moving  the 
,  it  wsa  tmdeistood  between 
tiee  that  the  architect  would 
;ood  faith  in  the  perfoimance 
port  of  hia  duty.  In  legal 
le  contract  is  as  if  their  under~ 
:  in  this  pBrticular  had  been 
into  it,  as  one  of  its  terms, 
r  such  an  agrecm^it,  after  the 
Ibnnanee  of  the  contract,  the 
t  wilfully  and  f  rauduloitly  re- 
act, or  dies,  or  becomee  dia- 
1,  and  then  ia  no  provision  for 
tae,  the  question  arises  whether 
ractor  is  entitled  to  receive  the 
price,  tba  fact  of  perfonn- 
ng  shown  in  some  other  nay, 
ler  the  entire  contract  falls  to 
ind,  and  the  parties  are  left  to 
their  ri^ts  under  a  quantum 
It  is  a  general  rule  that  if  an 
condition  that  fails  is  of  the 
ot  the  oonti«ct,  and  cnteis 
into  the  oonHideration,  in 
am  that  there  can  be  no  sub- 
perfonnaace  under  the  changed 
ni,  the  whole  contract  will 
1  Uie  parties  may  have  reasoQ- 
tpensation  for  what  they  have 
rdiance  Upon  it.  Buttorfield 
I,  153  Mass.  517,  27  N.  E.  667, 
A.  571,  25  Am.  St.  Rep.  664. 
provision  in  this  case  for  the 
mtent  of  their  r^ts,  in  reJer- 
;he  construction  of  the  building 


called  for  by  the  contract,  is  of  a 
diBerent  kind.  It  ie  a  part  of  the 
machinery  provided  for  the  aacsrtain- 
inent  and  adjustment  of  their  rights 
in  rderenoe  to  the  matters  to  w\ddi 
the  contract  relates.  It  is  provided  to 
be  used  only  upon  an  implied  condition 
that  it  will  be  available  for  use.  If, 
through  the  death  or  incapacity  of  the 
arobitect,  or  his  wilful  refusal  to  act,  it 
becomes  in^KMsible  to  adopt  this 
method  of  determining  the  rights  of 
the  parties,  other  means  may  be 
adopted,  on  the  grounds  that  this  no 
hrngv  remains  as  an  essential  term  of 
the  agreement.  In  all  substantial 
particulars  the  contract  is  complete 
without  the  provision  for  obtaining  a 
final  certificate,  and,  in  tba  case  sup' 
posed,  it  should  be  treated  aa  if  the 
provision  were  stricken  from  the  con- 
tract. 

"ScuUy  D.  United  Stotee,  197  Fed. 
327;  Anderson  v.  Imhoff,  34  Neb.  335, 
61  N.  W.  854;  Nolan  v.  Whitney,  SS 
N.  Y.  648;  Crouch  v.  Gutmann,  134 
N.  Y.  45,  31  N.  E,  271,  30  Am,  St. 
Rep.  608;  Thomas  v.  Stewart,  132 
N.  Y.  580,  686,  30  N.  E.  577;  Mack- 
ni^t  Flintic  Stone  Co.  v.  City  of  New 
Yorit,  160  N.  Y.  72,  86,  64  N,  E.  661; 
Whden  a.  Boyd,  114  Pa.  228,  6  Atl. 
384;  Sullivan  v.  Byrne,  10  S.  C.  122; 
Norfolk,  etc.,  Ry.  Co.  v.  MUla,  91  Va. 
613,  22  S.  E.  556;  Johnston  v.  Bunn, 
114  Va.  222,  76  S.  E.  310;  Washington 
Bridge  Co.  v.  Land  &  River  Imp.  Co., 
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In  connection  with  these  cases  may  be  considered  decisions 
on  contracts  for  the  sale  of  land  calling  for  a  title  satisfactory 
to  the  purchaser's  attorney,  and  holdmg  that  a  marketable 
title  need  not  be  accepted,  if  in  fact  the  attorney  was  dis- 
satisfied." 

The  weight  of  American  authority  in  regard  to  building 
certificates,  however,  supports  the  proposition  that  incon^ 
petency  or  imreasonableness  does  not  invalidate  an  honest 
decision  on  the  part  of  the  architect;  but  many  cases  qualify 
this  by  paying  that  in  case  of  ''gross  mistake"  on  the  part 
of  the  architect  or  engineer,  the  certificate  is  excused."    The 


12  Wash.  272,  40  Pftc.  982;  Taft  v, 
Whitney  Co.,  85  Wash.  389,  148  Pac. 
43;  Bentley  v.  Davidson,  74  Wis.  420, 
43  N.  W.  139;  Wendt  v,  Vogel,  87 
Wis.  462,  58  N.  W.  764. 

"Hudson  V,  Buck,  7  Ch.  D.  683. 
In  Wilhdm  ».  Wood,  135  N.  Y.  8. 
930,  933,  151  N.  Y.  App.  Div.  42,  it 
was  said:  ''The  defendants  in  making 
their  proposition  to  accept  certainly 
had  a  right  to  make  any  condition 
precedent  which  they  thought  proper. 
They  had  a  right  to  make  their  ac- 
ceptance depend  upon  any  fact  which 
they  might  name,  and,  having  elected 
to  make  their  acceptance  to  depend 
upon  the  approval  of  their  own  attor- 
ney, they  did  not  undertake  to  guar- 
antee that  their  attorney  was  a  com- 
petent lawyer,  or  that  he  would,  upon 
any  given  state  of  facts,  approve. 
They  simply  undertook  to  take  over 
the  lease  of  the  gas  company's  property 
if  their  attorney  approved  of  the 
legality  of  the  lease  and  the  franchises, 
and  their  only  obligation  in  the  matter 
was  not  to  interfere  with  the  securing 
of  this  approval.  His  duty  was 
measured  by  his  duties  to  his  clients, 
and  the  plaintiff  had  no  claim  upon 
him,  other  than  that  he  should  not  be 
a  party  to  a  conspiracy  to  deprive  the 
plaintiff  of  his  rights  under  the  con- 
tract. It  was  his  duty,  no  doubt,  to 
his  cUents,  to  advise  them  to  the  best 


of  his  ability  upon  the  facts  as  thus 
presented  to  him,  but  it  was  his 
opinion  as  to  the  legality  of  the  transac- 
tion which  was  nuide  the  condition  of 
its  performance  on  the  part  of  the 
defendants,  and  no  court  or  jury  has 
any  right  to  make  any  oth&c  or  differ- 
ent condition.  The  plaintiff's  assignor 
accepted  this  condition,  and  he  and  his 
associates  expended  their  mon^  in 
the  transaction  upon  their  faith  that 
they  would  be  able  to  satisfy  Mr. 
Tomlinson  of  the  legality  of  the  entire 
transaction."  With  these  decisions 
should  be  contrasted  cases  where  the 
purchaser's  own  satisfaction  or  ap- 
proval  is  stipulated  for.  Here  the 
construction  that  reasonable  satisfac- 
tion only  is  required  is  almost  inevitar 
ble.  Roberts  v.  Kimmons,  65  Miss. 
332,  334,  3  South.  736,  737;  Voui^t  0. 
WiUiams,  120  N.  Y.  253,  24  N.  E.  195; 
Moot  t;.  Business  Men's  Inv.  Assoc., 
157  N.  Y.  201,  52  N.  E.  1,  45  L.  R.  A. 
666;  Dean  v.  Williams,  56  Wash.  614, 
106  Pac.  130. 

»•  Chicago,  etc.,  R.  Co.  v.  Price,  138 
U.  S.  185,  34  L.  Ed.  917,  11  Sup.  Ct. 
290;  J.  H.  Sullivan  Co.  9.  Wingerath, 
203  Fed.  460,  121  C.  C.  A.  584;  Frisco 
Lumber  Co.  v,  Hodge,  218  Fed.  778, 
134  C.  C.  A.  456;  Kennedy  t^.  United 
States,  24  Ct.  Q.  122;  Hatfield  Qpedal 
School  Dist.  V.  Knight,  112  Ark.  83, 
164  6.  W.  1137;  Dingley  v,  Greene,  54 
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ish  deciaioDs  allow  no  such  excuse.'^  It  is  obvious  that 
rinciple'  of  coostniction  can  justify  the  American  de- 
ls.   The  courts  which  render  them  are  excuong  the  builder 

performing  the  condition,  rather  than  awarding  him 
nent  because  he  has  performed  it,  or  because  the  sitiiation 
1  has  arisen  is  not  within  the  meanii^  of  the  condition, 
justice  requires  relief  against  the  condition  where  a  for- 
•e  will  be  caused,  without  fault  on  the  part  of  the  builder, 
be  admitted;  but  in  considering  what  facte  warrant 
,  it  would  be  well  to  observe  the  analogy  of  t^e  deciedons 
[uity.  If  the  architect  or  engineer  arrived  at  his  con- 
>n  imder  a  clear  mistake  as  to  material  facts,  relief  seems 
!r;  but  where  his  knowledge  of  the  facts  of  the  case  is 
iat«,  though  lus  judgment  may  be  unreasonable,  it  is  a 
change  of  the  terms  of  the  contract  for  the  court  to  per- 
he  judgment  of  a  juiy  to  be  substituted  for  that  of  the 
tect  or  engineer  for  which  the  contract  provided.    To 

recovery  on  the  contract  wherever  a  jury  finds  the 
beet  or  engineer  has  been  unreasonable,  is  doing  nothing 
han  this.  Equity  has  certainly  never  given  relief  from 
I  contracts  on  ac^  such  broad  basis.  Any  relief  against 
forfeiture  as  may  be  caused  by  the  expert's  decision  in 
a  case  should  be  given  od  the  theory  of  quara-coutract.** 

i.  A  builder  may  be  liable  tiiouj^  he  has  received  an 

architect's  certificate. 
e  mere  fact  that  an  architect's  certificate  is  made  a  con- 
1  precedent  to  the  liabihty  of  the  owner,  does  not  estab- 

S3;  Georee  S.  Ghatfidd  Co.  o.  FWt  Bi^ttist  Church,  44  Minn.  22, 

i,  89  Coim.  172,  93  AU.  133;  46  N.  W.  146;  Stand&nl  Conatniction 

t>.  Deakman,  84  lU.  130;  Gil-  Co.  v.  BranUey  GramU;  Co.,  00  MisB. 

.  CourtiKy,  158  IIL  432,  41  N.  E.  16,  43  Bo,  300;  McGregor  v.  J.  A.  Warn 

Uttdl  E>.  Webster  County,  1S2  Const.  Co.,  188  Mo.  611,  87  S.  W.  SSI; 

^131N.  W.Sgi;MemUp.  Gore,  Sheyer  t>.  Pinkerton  Const.  Co.   (N.' 

348;  Baltimore  &  Ohio  R.  Co.  o.  J.),  59  Atl.  4^;  Elliott  Contracting 

1,  6S  Md.  198,  S7  Am.  Rep.  318;  Co.  v.  Portltud,  88  Oreg.    ISO,    171 

:    B.    Clark,    106    Mass.    373;  Pac.  760. 

eU  !>.  Quimljy,  162  Mass.  S71,  39  •>  Smith  e>.  Howden  Union  (Q.  B.  D.), 

107;  White  v.  Abbott,  188  Man.  2  Hudson  on  Building  Cont.  (4th  ed.) 

N.  E.  306;  Hebertn.  Dewey,  191  lfi6. 

403,  414,  77  N.  E.  822;  Shaw  v.  •'  See  infra,  {  147S. 
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lish  necessarily  the  fact  that  the  builder  has  fulfilled  his  maiD 
obligation  to  build  according  to  the  plans  and  specifications 
and  in  a  workmanlike  manner.  The  owner  may  have  pro- 
tected himself  doubly:  first,  by  the  builder's  promise,  and, 
second,  by  a  condition  requiring  an  architect's  certificate 
before  payment  is  due.  In  such  a  case  even  though  the  con- 
dition requiring  a  certificate  is  fulfilled,  a  builder  will  still 
r^nain  liable  for  breach  of  his  promise.^^  Very  commonly, 
however,  by  the  terms  of  the  building  contract,  the  certificate 
is  in  the  nature  of  an  award  binding  both  parties.  This  award 
is  made  a  condition  precedent  to  the  builder's  right  of  recovery, 
but  when  made  is  conclusive  on  both  parties,  in  the  absence 
of  collusion  or  fraud  or  such  other  reason  as  in  the  particular 
jurisdiction  is  held  sufficient  excuse  for  the  non-perfonnance 
of  the  condition.*'  ''To  make  such  a  certificate  conclusive 
requires  plam  language  in  the  contract;  it  is  not  to  be  im- 
plied." *^  An  award  by  an  architect  like  an  award  by  any 
other  arbitrator  may  be  made  a  condition  precedent  to  lia- 
bility on  a  promise.** 


*' Mercantile  Trust  Co.  v,  Henaey, 
205  U.  S.  298,  51  L.  Ed.  811,  27  Sup. 
Ct.  535;  Gl&cius  v.  Black,  50  N.  Y. 
145, 10  Am.  Rep.  449.  See  also  Roberts 
V.  Bury  Improvement  Conmiissioners, 
L.  R.  5  C.  P.  310;  Central  Trust  Co.  v, 
Louisville,  etc.,  Ry.  Co.,  70  Fed.  282; 
Fontano  v.  Bobbins,  18  App.  D.  C.  402, 
22  App.  D.  C.  253;  Adlard  v,  Muldoon, 
45  m.  193;  Hennebique  v.  Boston  Cold 
Storage  Ac.  Co.,  230  Mass.  456,  119 
N.  £.  548;  Bond  v.  Mayor,  etc.,  of 
Newark,  19  N.  J.  £q.  376;  Memphis, 
etc.,  R.  R.  Co.  V.  Wilcox,  48  Pa.  St. 
161. 

**  As  to  what  amounts  to  sufficient 
excuse  see  the  decisions  cited  in  the 
previous  sections  where  the  certificate 
was  held  conclusive  on  both  parties; 
also,  e,  g.,  the  following  cases  where 
the  certificate  was  held  conclusive: 
Sweeney  v.  United  States,  109  U.  S. 
618,  27  L.  £d.  1053,  3  Sup.  Ct.  344; 
Martinsburg,  etc.,  R.  Co.  v.  March, 
114  U.  S.  549,  29  L.  £d.  255,  5  Sup. 


Ct.  1035;  Chicago,  etc.,  R.  Co.  v. 
Price,  138  U.  S.  185,  34  L.  Ed.  917, 
11  Sup.  Ct.  290;  Sheffield,  etc.,  R.  Co. 
V.  Gordon,  151 U.  S.  285, 38  L.  Ed.  164, 
14  Sup.  Ct.  343;  Mayor  &  City  Council 
of  Baltimore  v,  Poe,  132  Md.  637,  104 
Atl.  360;  Wyckoff  v.  Meyers,  44  N.  Y. 
143. 

*^  Mercantile  Trust  Co.  v,  Hensey, 
205  U.  S.  298,  309,  51  L.  Ed.  811,  27 
Sup.  Ct.  535.  See  also  Central  Ttust 
Co.  V,  Louisville,  etc.,  Ry.  Co.,  70 
Fed.  282,  284. 

••  See  infra,  §§  1719  el  aeq.  Some- 
times it  is  merely  reference  to  arbitra- 
tion not  a  valid  award  which  is  the 
condition,  though  this  is  more  usual 
in  insurance  policies  than  in  building 
contracts.  In  Second  Soc.  of  Universa- 
lists  V,  Royal  Ins.  Co.,  Ltd.,  221  Mass. 
518,  525,  109  N.  E.  384,  the  court  said 
of  such  a  condition:  '*This  ia  a  valid 
provision.  It  \b  not  an  arbitration  of 
the  whole  controversy,  but  only  a  stipu- 
lation that  the  amount  of  the  damage 
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.  Where  a  debt  has  arisen,  a  condition  relating  to  the 
time  of  p^ment  which  becomes  impossible  is  dis- 
pensed with. 

sa  in  England  where  the  courts  have  been  most  strict 
rorcii^  conditions  according  to  their  strict  terms,  it  has 
held  that  where  by  the  transfer  of  title  to  property,  a 
for  the  price  has  arisen,  liability  will  not  be  excused 
ise  the  contract  fixed  a  time  for  payment  of  the  price 
1  has  become  inqtossible  of  performance  without  fault 
B  seller.  Thus,  where  goods  are  shipped  under  a  con- 
which  provides  that  payment  shall  be  made  on  arrival 
i  goods  or  at  a  fixed  time  after  their  arrival,  the  buyer 
lie  for  the  price,  if  title  passed  to  him  on  shipment,  though 
oods  never  arrive,  being  lost  in  transit.**  And  where  a 
Lold  interest  was  sold  and  the  title  had  passed,  the  buyer 
leld  liable  for  the  price  after  the  property  had  been 
}yed,  thoi^  payment  was  by  the  contract  to  be  made 
elivery  of  possession,  and  possession  had  never  been 
oed." 


)  aaoertamed  aummarily.  It  ia  a 
agreement  and  is  not  obnorious 
I  prindide  that  oontracta  to 
urta  of  their  jurisdictioii  are  not 
i.  Reed  v.  Washington  Ins. 
38  Mmb.  672;  lAmwn  Coo- 
k!  StoK  Service  Co.  o.  Fruden- 
«  Ina.  Co.,  171  Mass.  433,  434, 
La43. 

B  to  be  noted,  abo,  that  althou^ 
cunt  of  liability  or  loss  muat  be 
•y  nienaoe,  the  return  of  the 
or  the  mftking  of  a  valid  award 
'a  condition  precedent  to  any 
>f  action  in  law  or  equity  to 
:  for  audi  loes.'  It  ia  'the  refer- 
!o  Uksb  diaintereeted  men  and 
tie  award'  by  them  which  is 
the  condition  precedent.  Here 
the  instant  policy  differ  from 
nsurance  ctaitracts  which  have 
idore  the  courts.  Many  forma 
!  the  award  as  a  condition 
Ent.  That  waa  the  requirement 
policy  in  Hutchinson  v.  Liverpool 


&  L.  A  O.  Ins.  Co.,  163  Mass.  143, 144, 
26  N.  £.  439.  See,  for  example,  alao 
Hamilton  «.  Liverpool  A  L.  &  G.  Ins. 
Co.,  136  U.  a.  242,  34  L.  Ed.  419,  10 
Sup.  Ct.  045;  Commercial  Union  A»- 
Burance  Co.,  Ltd.,  «.  DalMU,  210  Fed. 
605,  127  C.  C.  A.  241;  Scott  v.  Avery, 
5  H.  L.  Caa.  811,  845,  851;  Caledonian 
Ins.  Co.  V.  Gihnour,  [1893]  A.  C.  85, 
90,  96;  Spurria-  v.  I^Cloche,  [1902] 
A.  C.  446;  Jurddini  v.  National 
British  A  Irish  Millers  Ins.  Co.,  Ltd., 
[laiGI  A.  C.  409,  505,  506;  WolS  v. 
Liverpool  &  London  &  G.  Ins.  Co.,  31 
VrOom,  453;  Early  v.  Frovidoice  & 
Washington  Ins.  Co.,  31  R.  1.  225,  76 
Atl.  753, 140  Am.  St.  Rep.  750;  Numey 
D.  Fireman's  Fund  Ins.  Co.,  63  Mich. 
633,  30  N.  W.  350;  Vernon  Ins.  Co. 
K.  Maitlen,  158  Ind.  393,  63  N.  E. 
755." 

"  Fra^no  V.  Long,  4  B.  &  C.  21ft; 
Alexander  u.  Gardner,  1  Bing.  (N.  C.) 
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''If  parties  intend  that  a  debt  shall  be  contingent,  as  in 
respondentia  or  bottomry  contracts,  then  it  will  be  so  held 
by  the  Court.  If,  on  the  contrary,  they  intend  that  the  debt 
shall  be  absolute,  and  fix  upon  the  future  event  as  a  convenient 
time  for  pajmaent  merely,  as  where  a  drover  piurchases  cattle, 
promisii^  to  pay  for  them  on  his  return  from  nniarket,  over- 
looking the  contingency  that  he  may  never  retiun,  then  the 
debt  will  not  be  contingent;  and,  if  the  future  event  does  not 
happen  as  contemplated,  the  law  will  require  pajmaent  to  be 
made  within  a  reasonable  tinae.  The  parties  having  n^ected 
to  provide  for  such  a  contingency,  the  law  in  this,  as  in  many 
other  cases,  supplies  the  omission  by  implying  such  a  promise 
as  is  necessaiy  to  do  justice  between  the  parties, — such  as 
we  may  fairly  presume  would  have  been  made  in  fact,  if  the 
contmgency  had  been  thought  of.  In  each  case,  the  intention 
of  the  parties  to  make  the  debt  contingent  or  otherwise,  must 
be  gathered  from  the  language  used,  the  situation  of  the 
parties,  and  the  subject-matter  of  the  contract,  as  presented 
by  the  evidence."  ^  Cases  where  the  risk  of  loss  is  thrown 
on  a  conditional  buyer  of  chattels  and  (in  some  jurisdictions) 
on  one  who  has  contracted  to  buy  real  estate  may  also  be 
considered  in  this  connection;  ^  since  the  buyer  is  there  charged 
with  the  payment  of  a  debt  though  a  condition  precedent 
to  payment  under  the  terms  of  the  contract  has  not  been 
complied  with.  So  a  party  to  a  n^otiable  instrument  whose 
liability  is  conditional  on  demand  upon  a  prior  party  and  notice 
of  dishonor  to  himself  may  on  occasion  become  liable  when 
these  conditions  for  good  reason  have  not  been  complied 
with. 
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156  Cal.  322,  104  Pac.  432,  25  L.  R.  A. 
(N.  S.)  609. 

«DeWolfe  v,  French,  51  Me.  420, 
421.  See  also  Hogan  v.  Globe  Mut., 
etc.,  Assoc,  140  Cal.  610,  74  Pac.  153; 
Ahlgren  v.  Walsh,  173  Cal.  27,  158 
Pac.  748,  Ann.  Cas.  1918  £.  751;  Rose 
V.  McLeod,  2  Bay,  108;  Langdell, 
Summ.  Cont.,  §36.  Cf.  Johnson  v. 
Lyon,  75  Mich.  477,  42  N.  W.  993; 
Birfer  v,  HaU,  54  N.  Y.  167,  171,  and 


see  criticism  of  the  latter  case  infra, 
§  1946,  n. 

••  See  infra,  §§  928,  965. 

^See  infra,  §§1168,  1187.  First 
Nat.  Bank  v.  McConndl,  103  Minn. 
340, 114  N.  W.  1129, 14  L.  R.  A.  (N.  S.) 
616,  123  Am.  St.  336.  Here,  however, 
it  may  be  said  that  the  possible 
qualifications  of  the  condition  are  im- 
plied in  the  original  contract. 
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Effect  of  a  condititm  requiring  TaluatioQ — ^Transfer  ot 
property. 

}mmon  fonn  of  contract  to  buy  and  sell  makes  the  price 
le  that  which  a  certain  valuer  or  valuers  shall  fix.  The 
ement  of  valuation  is  in  such  a  case  an  express  condition, 
3ndition  implied  in  fact,  qualifying  the  obligation  of  the 
to  pay  the  price.  Instead  of  promising  to  pay  a  specified 
>r  a  reasonable  price,  he  promises  to  pay  such  price  only 
valuers  shall  fix.  In  the  nature  of  the  case  this  proniise 
;  be  performed  unless  the  valuation  first  takes  place, 
i  condition  has  sometimes  been  called  a  necessary  Con- 
or an  inherent  condition.'*  The  valuation  may  also 
indition  precedent  to  the  transfer  of  the  property  in  the 
This,  however,  is  not  necessarily  the  case.'*  Many 
ire  made  without  a  fixed  price,  the  law  construing  the 
ct  as  fUDviding  for  a  reasonable  price.  When  a  man 
a  barrel  of  flour  or  a  suit  of  clothes  without  bai^aining 
the  pice  the  title  to  the  goods  may  pass  and  the  goods 
sumed  before  the  price  is  determined.  So~  a  seller  may 
r  the  property  where  the  contract  provides  for  valua- 
hough  the  price  has  not  yet  been  fixed  by  the  valuers, 
lestion  is  one  of  intention.'' 

1  inunediate  transfer  of  the  property  was  agreed  upon, 
yer  being  credited  for  the  price,  the  pffoperty  will,  there- 
tass.    If,  however,  the  seller's  promise  was  executory, 

es,  L.  J.,  in  Ex  parte  ColUiia,  peculiar     to     Roman     jurisprudence, 

Ch.  367,  372.  there  could  be  no  sale  without  a  fixed 

tstoQ  OQ  Sales,  S  167.  price.    In  the  second  place,  do  mere 

re  aie,  indeed,  a  few  esprea-  agreement  of  sale  under  the  Roman 

the  cases  which  toe  at  vari-  Iaw  transferred  title  to  the  property, 

th  the  statement  in  the  text  Not  only  delivery  but  actual  payment 

e    property    may    pass.      See  of   the   price   was   essential,      ConsC' 

I  ^rdware  Co.  v.  Hawee,  122  quently,  a  sale  iu  the  Roman  Iaw 

60  S.  E.  964,  and  cases  cited,  meant  an  executory  contract,  not  a 

.re  based  upon  a  misunder-  transfer  of  the  property;  and  when  the 

,  of  the  Roman  Iaw.    In  that  Roman  lawyers  say  that  the  sale  is 

TBS  held  that  until  the  price  null    where   no    valuation   has   been 

d  by  valuation  the  sale  was  made,  they  are  not  referring  to  the 

[lis    doctrine,    however,    was  question  of  transfer  of  the  property  at 

I  two  rules  of  the  Roman  Law,  all,  but  to  the  question  of  whether  ft 

}f  which  exists  iu  the  Common  valid  contract  to  sell  exista. 
ji  the  first  place,  for  reasons 
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it  will  generally  be  subject  to  a  condition  that  the  price  be  paid 
simultaneously  with  the  transfer  of  the  property.  If  such  a 
condition  exists,  whether  e3q>res8ed  or  implied,  it  is  obvious 
that  no  liability  on  the  part  of  the  seller  can  arise  until  the 
price  is  not  only  fixed  by  the  valuation,  but  is  also  tendered. 
One  may  suppose  a  case,  however,  where  the  promise  of  the 
seller  though  executory  is  not  subject  to  such  a  condition. 
For  instance,  if  the  seller  agreed  to  deliver  on  a  fixed  date,  the 
buyer  to  have  thirty  days'  credit  for  the  price,  which  should 
be  determined  by  valuation.  Even  in  such  a  case  if  it  be- 
came evident  before  the  time  for  the  delivery  of  the  goods 
that  the  valuation,  was  not  going  to  take  place  for  any  reason, 
the  seller  would  be  excused  from  performing  his  promise.^^ 
Frequently  it  will  not  be  apparent  from  the  terms  of  the  bar- 
gain at  what  moment  the  parties  intended  the  property  to 
pasS)  and  for  this  reason  resort  must  be  had  to  rules  of  presump- 
tion. In  England  it  is  a  rule  of  presumption  that  where  the 
seller  is  boimd  to  do  some  act  in  r^erence  to  the  goods  for  the 
purpose  of  ascertaining  the  price,  the  property  does  not  pass 
until  such  thing  be  done.^^  This  rule  prevails  in  substance 
in  many  of  the  United  States,^^  and  where  it  prevails  it  seems 
that  the  conclusion  is  justified  that  '' strong  proof  would  no 
doubt  be  required  to  show  that  an  immediate  sale  was  intended, 
for  the  transaction  shoidd  be  considered  jnirna  facie  as  an  agree- 
ment to  sell  by  analogy  to  that  rule. "  ""  This  rule  of  presump- 
tion, however,  has  been  abolished  in  some  of  the  United 
States,^^  and  has  not  been  included  in  the  American  Uniform 
Sales  Act.  Accordingly,  in  jurisdictions  where  the  rule  is  not 
in  force,  either  because  of  the  passage  of  the  Sales  Act  or 
otherwise,  the  broad  general  presumption  would  be  applicable 
that  where  there  is  an  imconditional  contract  to  sell  specific 
goods  in  a  deliverable  state,  the  property  in  the  goods  pre- 
siuuably  passes  to  the  buyer  when  the  contract  is  made.^*  It 
naay  be  ai^ed  that  this  is  not  an  miconditional  contract 
until  the  valuation  is  made,  but  the  condition  of  valuation 

7<  See  infra,  §  875.  "  Benjamin,   Sale    (5th  Eng.   ed.), 

7«  English  Sale  of  Goods  Act,  §  18,  145. 

rule  3.    See  Williston  on  Sales,  §  266.  »  Williston  on  Sales,  §  269. 

^  Williston  on  Sales,  §  269.  ^  Williston  on  Sales,  {  264. 
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US  properly  attacbed  to  the  oblation  to  pay  the  price 
ler  than  to  the  contract  to  sell  the  goods,  llie  qualification 
he  seller's  jvomise  is  simply  that  dependeQcy  which  habit- 
iy  exists  in  a  contract  to  sell,  namely,  that  failure  of  the 
rer,  actual  or  prospective,  to  fulfil  his  obligation  will  excuse 
seller  from  his  oblation." 

01.  FaHnre  of  valuatlott  without  fault  of  either  party, 
f  the  valuation  fails  without  fault  of  either  party,  it  must 
urally  follow  that  an  obUgation  conditional  upon  such  valua- 
k  cannot  be  enforced.  A  question  may  indeed  be  raised  as 
the  meanii^  of  the  condition,  and  this  has  been  si^gested 
the  Civil  Law,  namely,  whether  the  contract  in  namii^  a 
Ucular  valuer  fairly  means  more  than  to  des^piate  a  "rea- 
able  man  "  and,  therefore,  whether  it  is  not  within  the  terms 
he  contract  to  substitute  another  reasonable  man  for  the  one 
cially  des^^naied.  BoUi  the  Roman  Law  "^  and  our  law 
e  answered  this  question  in  the  negative,  and  with  reason, 
nust  be  assum^  that  the  parties  laid  weight  on  the  par- 
ilar  individuaUty  of  the  valuer.  Accordingly  if  the  valuer 
ler  dies,*'  or  refuses  to'  act,'*  the  buyer  cannot  be  corn- 
ed to  pay  the  price  because  of  the  condition  in  his  obliga- 
i,  and  the  seller,  amilarly,  if  he  has  not  already  transferred 
property,  cannot  be  compelled  to  do  so,  either  because 
promise  to  transfer  is  itself  expressly  conditional,  or 
ause  the  present  or  prospective  failure  on  the  part  of  the 
rer  to  pay  the  price  excuses  the  counter-obligation  to  transfer 
property  in  the  goods.  If  already  transferred  to  the  buyer 
ore  it  appears  that  the  valuation  cannot  be  made,  either 
ty  to  the  bargain  should  have  the  right  to  rescind  it  if  the 
er  party  can  be  put  in  the  same  position  which  he  was  in 

See  t^/ro,  {{  812  el  «e9.  786;  ESbolm  Hardware  Co.  o.  Hawee, 

Juatiaiiui'B   Institutes,    3,   24,    1;  123  Ga.  858,  866,  fiO  S.  E.  964;  St«rD 

e,  4,  38,  Ifi.    See  Moyle,  Contract  v.  Famh,  17  N.  Mex.  516,  133  Pao. 

lale,  70.     So  Fothier,  Contract  of  4O0.    See  alao  Cooper  v.  Shuttleworth, 

^  i  24,  and  the  French  Civil  Code,  2S  L.  J.  Ex.  114;  Yidkae  v.  Yvsken, 

1582.  L.  R.  4  £q.  ^9;  Mibm  v.  Qery,  14 

Firth  T>.  Midland  R.  R.  Co.,  L.  R.  Vee.  Jr.  400;  Wilka  v.  Dbtib,  3  Mw. 

iq.  100.  507;  Hutlon  v.  Moore,  26  Ark.  382; 

lliunidl  V.  BaU>in)ie,  2  M.  ft  W.  Fuller  v.  Bean,  34  N.  H.  290. 
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before  the  bargain  was  made.*^  It  may,  however,  happen  that 
the  buyer  has  made  use  of  the  goods  or  otherwise  has  become 
unable  to  restore  them.  In  such  a  case  the  seller  is  entitled  on 
principles  of  quasi-contract  to  recover  the  fair  value  of  the 
goods." 

§  802.  How  far  flie  valuation  is  condusiTe  upon  the  parties. 

In  the  absence  of  fraud  or  mistake,  the  price  fixed  by  agreed 
valuers  is  conclusive  upon  the  parties." 

In  the  Civil  Law  "if  the  valuer  named  fixed  an  outraf^usly 
unfair  price,  it  is  very  generally  held  that  it  could  be  rectified 
by  recourse  to  an  action."*" 

§  803.  Faflure  of  valuation  owing  to  the  fault  of  either  party. 

In  any  case  whwe  from  its  nature  a  contract  requires  some 
action  by  one  party  or  the  other,  or  the  coopfflation  of  both, 
there  is  an  implied  promise  to  perform  the  act  or  to  give  the 
cooperation  even  though  the  promise  is  not  expressed.*^  Ac- 
cordii^ly  if  either  party  was  to  select  a  valuer  or  notify  a  man 
selected  for  a  valuer,  or  submit  property  to  valuation,  and  fiuls 
to  do  so,  he  has  broken  his  contract.    He  is,  therefore,  liable 

*<  BenJBmiD,  Sale    (6th  Eng.   ed.,)  to  be  observed  that  the  defendant 

145.  kept  the  bone  beyond  the  period  of 

**  CUrke  v.  Westrope,  18  C.  B.  765;  ninety  days,  and  also  that  the  agree- 

AlbertoQ  Hardware  Co.  v.  Hawea,  122  ment   itself  showed   the   parties   con- 

Ga.  85S,  865,  50  8.  £.  964.    See  also  sidered  an  additional  SlOO  a  reaaon- 

Deyo  II.  Hammond,    102  Mich.   122,  able  amount  if  the  horse  had  the  apeed 

60  N.  W.  455,  25  L.  R.  A.  719.    In  that  which  the  evideooe  showed  it  to  poascse. 

case   plaintiS   sold    the  defendant  a  The  decisions  in  this  note  make  it 

horse  for  1800  cash,  and  an  agreement  evident  that  there  is  no  difficulty  in 

by  the  defendant  to  pay  an  additional  title    being    transferred    though     the 

$100  if  the  horse  could  trot  aa  fast  as  valuation  does  not  and  cannot  take 

one  owned  by  the  defendant  within  place. 

ninety  days;  the  teat  to  be  made  by  "Norton  v.  Gale,  95  111.  533,   35 

one  M.    The  trial  did  not  take  place  Am.  Rep.  173;  New  Enf^d  Trust 

owing  to  the  aickneas  of  the  horses.  Co.  ».  Abbott,  162  Mass.  148,  38  N.  E. 

It  was  held,  nevertheless,  that  the  de-  432,  27  L.  R.  A.  271;  Wilcox  v.  Young, 

fendant  was  hable  to  pay  the  addi-  56  Mich.  6S7,  33  N.  W.  765. 

tional  SlOO,  it  appearing  from  the  evi-  **°  Moyle,  Sale  in  the  Civil  Iaw,  70. 

dence  that  the  horse  sold  could  trot  So    Pothier,    Contract   of   Sale,    ( 24. 

faster  than  the  other  one,  although  no  But   Bechman,   Der  Kauf,   II,    $  217, 

test  bad  been  made  by  M,  or  any  one  holds  otherwise. 

else  since  the  sale.     In  this  case  it  is  "See  it^ra,  {  1293. 
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mages.  It  may  be  difficult  to  fix  upon  any  actual  dams^ 
se  it  must  be  assumed  that  if  the  valuers  had  acted  prop- 
th^  would  have  fixed  a  valuation  identical  with  the  mar- 
alue  or  real  value  of  the  property.  Presumably  for  this 
a  it  has  ^ven  been  said  that  if  a  party  to  the  contract 
he  cause  of  a  valuer's  failure  to  act,  the  other  party  is 
ut  redress,"  but  there  seems  to  be  a  clear  breach  of  con- 
in  such  a  case.*  Specific  performance  will  not  be  pven 
;h  a  contract.*^  This  is  in  accordance  with  the  general 
.pie  of  equity  denyii^;  specific  performance  to  all  kinds  of 
ments  for  arbitration.*'  The  case  may  be  further  sup- 
,  however,  that  possession  without  title  or  that  title  with- 
ossesaon  has  passed  to  the  buyer,  and  that  subsequently 
rongfully  fails  to  perform,  or  prevents  performance,  so 
he  valuation  cannot  take  place.  In  such  a  case  the  seller 
mly  can  mtu'ntain  suit  for  damages,  but  is  entitled  to 
ther  appropriate  remedies  allowed  to  an  unpaid  seller.** 
ther  the  property  nor  possession  has  passed  to  the  buyer, 
iller  can  generally  TrmiTitj^in  only  an  action  for  dami^es,*' 
%  possible  excepticm  that  if  the  goods  could  not  readily  be 
[  for  a  reasonable  price,  the  seller  might  be  allowed  to 
the  goods  as  the  buyer's  and  sue  for  a  reasonable  price.** 
iurance  pohcies  an  appraisement  or  valuation  of  the  in- 
3  frequently  made  a  condition  precedent  to  any  right  of 
1.  This  condition  may,  however,  be  excused  by  the  mis- 
ict  of  the  company  or  its  appraiser."    It  will  be  noticed 
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rilks  V.  Davia,  3  Meriv.  607; 

28  L.  R.  A.  6 

V.  Gery,  14  Vee.  400;  Humaaton 

dition  waa  ej 

Snq>h  Co.,  20  WaU.  20,  22  L. 

able  action  of 

B;  Davila  p.  United  Fruit  Co., 

by  the  oompi 

[.  Eq.  602,  t03  Atl.  619. 

693):  "It  is 

!  infra,  iU2l. 

the   conduct 

to  the  nature  of  these  remedies, 

praiserin  refi 

Uiston  on  Sales,  U  501-603. 

pire    is    inei 

1536 


WILLISTON  ON  CONTRACTS 


§804 


that  the  situation  in  such  a  case  is  analogous  to  that  in  a  sale 
where  title  to  the  goods  has  passed  and  they  have  been  used  by 
the  buyer.  The  insurance  contract  has  become  binding  by  the 
performance  of  the  consideration  on  the  part  of  the  insured; 
that  is,  by  the  pajmaent  of  the  premium;  and  the  loss  having 
taken  place,  it  is  impossible  to  remit  the  parties  to  their  original 
position.  The  plaintiff  is,  therefore,  entitled  to  recover  the 
amount  of  his  loss  as  estimated  by  a  jury. 

§  804.  Promises  to  pay  when  able. 

Analogous  to  the  cases  which  have  been  considered,  and  to 
promises  perf ormable  if  the  promisor  is  satisfied  with  the  prom- 
isee's performance,^  are  promises  to  pay  money  when  the 
promisor  is  able  to  do  so.  Is  such  a  promise  to  be  construed  as 
meaning  when  the  promisor  reasonably  ought  to  be  able  to 
pay,  as  some  courts  have  construed  a  condition  of  satisfaction 
to  mean  reasonable  satisfaction,^  or  is  there  an  implied  obligsr 
tion  to  use  reasonable  efforts  to  become  able;  or,  on  the  other 
hand,  may  it  be  said  that  what  the  promisor  ^^  might,  could, 
or  should  have  done,"  is  not  in  question?  ^  Most  courts  have 
been  disposed  to  take  this  view.^ 

Some  courts,  however,  either  cojuitrue  the  promise  to  mean 


amounts  to  a  refusal  to  proceed  with 
the  appraisement,  the  fact  that  the 
appraisement  was  not  concluded  before 
suit  brought  will  not  bar  an  action  on 
the  policy."  McCullou^  v.  Insur- 
ance Ck>.,  113  Mo.  606,  21  S.  W.  207; 
Bishop  V.  Insurance  Co.,  130  N.  Y. 
488,  29  N.  E.  844;  Uhrig  v.  Insurance 
Co.,  101  N.  Y.  362,  4  N.  E.  746;  Brad- 
shaw  V.  Insurance  Co.,  137  N.  Y.  137, 
32  N.  E.  1055.  Compare  Cooper  v. 
Shuttleworth,  25  L.  J.  Ex.  114. 
^  See  supra,  i  44. 

••Work  V.  Beach,  13  N.  Y.  S. 
678. 

••  Cole  V.  Saxby,  3  Esp.  150;  Davies 
p.  Smith,  4  Esp.  36;  Tell  City  Co.  v. 
Nees,  63  Ind.  245;  Stainton  v.  Brown, 
6  Dana,  248;  Eckler  v.  Galbraith,  12 
Bush,  71;  D&mey  v.  Wheelwright,  60 


Miss.  733;  Everson  v.  Carpenter,  17 
Wend.  419;  Re  Knab,  78  N.  Y.  S. 
292,  38  N.  Y.  Misc.  717;  Nelson  p. 
Bonnhorst,  29  Pa.  352;  Salinas  0. 
Wright,  11  Tex.  572.  In  Work  v. 
Beach,  13  N.  Y.  S.  678,  the  d^endant 
had  promised  to  pay  about  %  15,000 
''when  able."  Three  years  after- 
wards action  was  brought,  and  it  was 
proved  that  during  the  interval  the 
defendant  had  received  a  salary  of 
$15,000  a  year,  out  of  iviiich  he  saved 
nothing.  The  court  held  the  d^aod- 
ant  not  liable. 

It  is  interesting  to  compare  this 
decision  with  the  New  York  cases 
holding  that  a  condition  requiring 
satisfaction  is  met  by  showing  that 
the  promisor  reasonably  ought  to 
have  been  satisfied.  See  aupn^ 
§44. 
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onme  to  pay  in  a  reasonable  time,  or  imply  an  obl^titm 
se  reasonable  means  to  become  able.' 
lere  is  no  doubt  that  a  promise  to  pay  when  able  if  it  does 
ireate  liability  earlier,  becomes  enforceable  when  the  ability 
s; '  and  when  once  the  condition  has  happened,  and  the 
lisoT  thus  becomes  liable  to  pay,  his  subsequent  inability 
not  excuse  him.'  The  principle  that  prevention  of  the 
>emi^  of  the  condition  excuses  the  promisee  from  proving 
it  has  happened,  must  apply  to  cases  of  this  sort  as  well  as 
mditions  generally.  Therefore,  if  it  can  be  s^d  that  one 
promises  to  pay  when  able  has  prevented  himself  from 
ming  able,  the  happening  of  the  condition  will  be  excused. 
,t  should  be  considered  as  prevention  is  a  more  trouble- 
!  question.  Any  expenditures  made  for  the  very  purpose 
imainir^  unable  would  certainly  fall  within  the  category, 
perhaps  not  going  too  far  to  say  furth^  that  the  parties 
^  presumably  contemplating  a  continuance  of  expendi- 
commensurate  with  the  promisor's  station  in  life  and  past 
lod  of  living,  do  not  contemplate  expenditiu^  beyond  that, 
such  expenditure  will,  therefore,  amount  to  prevention  of 
)rmance  of  the  condition. 


B.  Substantial  petfcmnance. 

.  many  jurisdictions  it  is  held  that  even  though  an  express 
[ition  is  not  complied  with,  a  plaintiff  who  has  substantially 
}nued  may  recover  the  contract  price  promised  for  his 
^nnance,  leas  whatever  amount  may  be  necessary  to  com- 
ate  the  defendant  for  failure  to  comply  with  the  condi- 
qualifying  his  obligation.  This  is  not  an  application 
le  principle  de  minimis  non  curat  lex.    Nowhere  would  a 

at  my  oonvenience  and  upon  this 
eiqtresa  condition  that  I  am  to  be  the 
sole  judge  of  such  convenioice  and 
time  of  payment,"  was  held  payable 
aiiex  a  reasonable  time. 

>  Flathn  0.  Economy  Slugging  Ma- 
chine Co.,  71  N.  H.  398,  52  Atl.  454, 
and  see  cases  tupra,  a.  99. 

•  Denney  «.  Whedwright,  60  Miss. 
733,744. 


unei  t>.  Dautel,  19  WaU.  S60, 
.  Ed.  161;  Starr  Piano  Co.  i>. 
r,  8  Ala.  App.  449,  62  So.  549; 
s  p.  Henhtv,  36  la.  340;  Kink- 
,  Higejns,  1  Bibb,  396;  DeWolfT 
«nch,  SI  Me.  420;  Crooker  v. 
es,  66  Me.  195,  20  Am.  Rep.  687; 
1  v.  TiptOT,  10  Oh.  St.  88,  75  Am. 
498;  Noland  v.  BuU,  24  Oreg. 
33  Pk.  983.  In  Smithen  o. 
er,  41  Fed.  101,  a  note  "payable 
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departure  from  full  performaDce  of  a  condition  be  regarded  as 
important  if  the  departure  were  an  inconsiderable  trifle  having 
no  pecuniary  importance.  But  the  principle  in  question  recog- 
nizes that  the  plaintiff's  departure  from  full  p^ormance  has 
been  of  such  pecuniary  consequence  that  the  injury  to  the  de- 
fendant must  be  deducted.^  This  doctrine  seems  to  have  been 
adopted  from  the  rule  governing  dependent  promises  where 
no  express  condition  qualifies  the  promise  of  the  defendant,  and 
his  only  excuse  is  the  failure  of  the  plaintiff  to  perform  his 
promise.  In  such  a  case  if  the  plaintiff  has  substantially  per- 
formed, the  defendant  is  liable.^   But  there  no  violation  is  done 

right  of  recovery.  Mitchell  o.  Kava- 
nagh,  38  Iowa,  286;  American  Bcmding 
A  Trust  Go.  v,  Gibeon  Gounty,  145 
Fed.  871  (76  C.  C.  A.  155,  7  Ann.  Gas. 
522);  McNamara  t^.  Haxrison,  81  Iowa, 
486,  46  N.  W.  976;  Edwaids  v.  Louisa 


*  For  cases  of  this  sort  see — Gope  v. 
Beaumont,  181  Fed.  756,  758,  104 
G.  G.  A.  292;  Palmer  v.  Meriden 
Britannia  Go.,  188  lU.  508,  59  N.  £. 
247;  Evans  v.  HoweU,  211  111.  85,  71 
N.  E.  854;  Woodward  v.  Fuller,  80 
N.  Y.  312;  Nolan  v,  Whitney,  88  N.  Y.  ^  Gounty,  89  Iowa,  499,  56  N.  W.  656; 


648;  Spence  v.  Ham,  163  N.  Y.  220,  57 
N.  E.  412,  51  L.  R.  A.  238  ((/.  Mar 
honey  v,  Oxford  Realty  Go.,  133  N.  Y. 
App.  Div.  656,  118  N.  Y.  S.  216); 
Moore  o.  Garter,  146  Pa.  492,  502,  23 
Atl.  243;  Linch  v.  Paris,  etc..  Elevator 
Go.,  80  Tex.  23, 15  S.  W.  208;  Manning 
V.  School  District,  124  Wis.  84,  102 
N.  W.  356.  See  also  Smith  v.  Scotts 
Ridge  School  Dist.,  20  Gonn.  312; 
Wiley  V,  Athol,  150  Mass.  426,  23  N. 
E.  311,  6  L.  R.  A.  342.  Gases  where 
substantial  performances  of  conditions 
in  subscription  contracts  was  held 
sufficient  are  collected  in  48  L.  R.  A. 
(N.  S.)  803  n. 

*See  if^ray  §842.  The  importance 
of  this  distinction  is  brought  out  in 
Henry  v,  Jones,  164  Iowa,  364,  366, 145 
N.  W.  909.  "The  precedents  relied 
upon  by  the  appellant  are  of  the  famil- 
iar class,  where  the  contractor  agrees  to 
accept  payment  for  his  work  only 
upon  the  estimates  or  certificate  of  an 
engineer  or  architect,  an  agreement 
which  we  have  held  to  be  valid  and 
binding.  Under  such  contract  it  has 
also  been  held  that  these  estimates 
are  the  measure  of  the  contractor's 


Milla*  V.  Mason,  etc.,  Ry.  Go.,  132 
Iowa,  412,  108  N.  W.  302. 

"The  authority  of  these  decisions 
and  their  application  to  all  cases  of 
like  character  will  not  be  questioned, 
but  the  contract  now  before  us  is  not 
of  that  kind.  It  nowhere  requires  the 
contractor  to  receive  payment  upon 
the  architect's  estimate  or  certificate, 
but  there  is  an  absolute  undertaking 
by  defendant  to  pay  the  stipulated 
instalments  according  to  the  stage  or 
progress  of  the  work;  no  mention  being 
made  of  the  architect  except  the  refer- 
ence to  his  'acceptance'  when  the 
work  was  comi^eted.  Nor  is  there  any 
provision  by  which  the  architect  is 
given  authority  to  act  as  arbiter  of  any 
differences  arising  between  the  con- 
tractor and  owner,  or  to  determine 
what  damages,  if  any,  either  party 
may  sustain  because  of  any  failure  of 
the  other  to  observe  the  conditions  of 
the  contract.  Nor  is  there  any  re- 
quirement of  any  certificate  of  ap- 
proval or  acceptance  by  such  architect. 
Under  these  circumstances,  it  appear^ 
ing  that  the  job  has  been  oomfdeted 
substantially  as  agreed,  we  have  to 
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}  expressed  int«ntioii  of  the  parties  as  the  defendant  has 
ade  his  promise  conditional  on  the  plaintiff's  performance, 
ay  excuse  he  may  have  is  given  him  by  the  law  rather 
From  his  own  baigfun.  The  obvious  reason  for  enforcing 
efendaut's  promise  (where  that  is  done)  in  spite  of  the 
iff's  failure  to  comply  with  an  ei^ress  condition  is  to 
the  forfeiture  of  the  plaintiff's  labor  and  materials  which 
'.  be  caused  by  a  strict  enforcement  of  the  condition.* 


that  the  owner  msy  not  plead 
SB  own  or  the  aichitect's  failure 
en  ^>pn>viil  thereof  as  a  de- 
a  an  action  for  the  oontntot 

i'odler  V.  Hrinte,  137  Wia.  169, 
( N.  W.  543,  24  L.  R.  A.  (N.  8.) 
9  court  said:  "One  is  liable  to 
istt&y  in  studying  this  subject 
ning  indiflcrimiDatcJy  to  au- 
}  dsewhere,  unkes  he  ap- 
8  that  the  right  to  recover  for 
rfonnftnce  of  on  entire  building 
i  is  widdy  distinguishable  from 
iit  generally.  The  ezcqition  is 
of  judicial  creation,  having  in 
e  inequity  of  ptrmitting  a  per- 
suffer  great  loss  to  the  enrich- 
'  anotho',  in  a  situation  where, 
'cry  nature  of  things,  no  oppor- 
exists  for  the  formes',  practica' 
d  reasonaUy,  to  restore  the 
)  his  former  position,  as  in  case 

instructing  a  building  upon 
anises  of  another  which  that 
lust  necessarily  recdve  because 
leing  incorporated  into  and  an 
*ble  part  of  his  property.  The 
is  regarded  differently  in  some 
tions  than  in  others,  and  in  the 

efforts  to  give  a  remedy  to  the 
ty  without  unduly  injuring  the 
re  find  a  wdl  defined  claseifica- 

holdings  according  to  jurisdio- 

ireh  Cooley  p.  First  Nat.  Bank 
leapolis,  86  Mimi.  385,  388,  90 
ra9,  the  court  said:  "The  rule 
UmtJal  pttfoniuuioe  of  building 


and  similar  contracts,  where  of  neces- 
sity the  owner  of  the  land  upon  which 
the  structure  is  built  retains  the  whole 
benefit  of  the  labor  and  material 
furnished  in  the  erection  thereof,  is 
well  settled  in  this  state.  It  is  this: 
Where  a  contractor  has  in  good  faith 
made  substantial  p^ormance  of  the 
terms  of  the  contract,  but  there  are 
slight  omissions  and  defects,  which 
can  be  readily  remedied,  so  that  an 
allowance  therefor  out  of  the  oontract 
price  will  give  the  other  party  in  sub- 
stance what  he  bargained  for,  the 
contractor  may  recover  the  contract 
price,  leas  the  damages  on  account  of 
the  omissions.  But  the  rule  doee  not 
apply  where  the  deviations  from  the 
contract  are  such  that  an  allowance 
out  of  the  contract  price  would  not 
pve  the  other  party  essentially  what 
he  contracted  for.  Bixby  n.  Wilkinson, 
25  Minn.  481 ;  O'Dea  0.  City  of  Winona, 
41  Minn.  424,  43  N.  W,  97;  Leeds  ■>. 
Little,  42  Minn.  414,  44  N.  W.  309; 
Elliott  V.  Caldwell,  43  Minn.  357,  45 
N.  W.  845,  9  L.  R.  A.  52;  Madden  v. 
(SetTicb,  48  Minn.  538,  49  N.  W.  301; 
Taylor  v.  Marcum,  60  Minn.  292,  62 
N.  W.  330;  Anderson  d.  Pringle,  79 
Minn.  433,  82  N.  W.  682;  Cornish, 
Curtis  &  G.  Co.  V.  Antrim,  etc.,  Dairy 
Ass'n,  82  Minn.  215,  84  N.  W.  724. 

"This  rule  of  substantial  compliance, 
however,  does  not  apply  to  contracts 
for  the  issuing  of  municipal  bonds  to 
aid  in  the  construction  of  a  railway; 
for  they  are  not  within  the  reason  of 
the  rule.    In  such  cases,  whether  the 


^      » 


1540 


WILUSTON  ON   CONTRACTS 


§805 


It  seems  better,  however^  to  avoid  hardship  of  this  sort  by 
allowing  recovery  on  a  qmnJbum  meruit  on  the  theory  of  quasi- 
contract  ^  than  to  set  aside  an  agreement  of  the  parties;  suice 
when  confessedly  enforcing  an  obligation  imposed  by  law,  the 
court  may  fairly  fix  such  boundaries  as  justice  requires.^  But 
neither  in  an  action  on  the  contract  nor  on  a  quanbum  meruit 
does  there  seem  any  justification  for  relieving  a  builder  from 
an  express  condition  requiring  an  architect's  certificate  when 
the  architect  acted  reasonably  in  refusing  to  give  his  certifi- 
cate, until  the  contract  has  been  not  only  substantially  but 


bonds  are  delivered  or  not,  neither  the 
railroad  nor  any  part  thereof  ever 
becomes  the  property  of  the  munio- 
ipality;  but  the  ownership  thereof  re- 
mains unimpaired  in  the  railroad 
company.  It  parts  with  nothing. 
Memphis  K.  A  C.  Ry.  Co.  v.  Thomp- 
son, 24  Kan.  170, 182.  The  issuing  and 
delivery  of  the  bonds  in  such  a  case 
as  this  one  are,  and  can  only  be,  au- 
thorised by  the  vote  of  a  majority  of 
the  electors  of  the  municipality,  and 
no  officers  thereof  can  modify  or  waive 
the  conditions  upon  which  the  electors 
vote  to  authorise  the  delivery  of  the 
bonds.  Therefore  there  can  be  no 
implied  contract,  from  the  conduct 
of  the  parties  or  otherwise,  to  accept 
performance  as  made  for  full  per- 
formance as  stipulated  in  the  contract. 
Such  an  imphed  contract  seems  to  be 
the  basis  of  the  doctrine  of  substantial 
performance  of  ordinary  building  con- 
tracts. Elliott  V.  GaldweU,  ^  supra. 
Again,  where  a  majority  of  the  voters 
of  a  town,  whether  they  own  any 
property  therein  or  not,  are  au- 
thorized to,  and  do  conditionally, 
incumber  aU  of  the  property  within 
the  limits  of  the  town  to  provide  a 
bonus  to  a  railroad  company,  strict 
performance  of  all  of  the  conditions 
should  be  exacted  of  it. 

''We  are  not  to  understand  by  this 
that  any  inconsequential  or  trifling 
departure  from  the  terms  of  the  con- 
tract, such  as  would  fall  within  the 


maxim,  'de  minimis,'  would  defeat 
the  rii^t  to  the  bonds;  but  we  do  hold 
that,  to  entitle  the  railroad  company  to 
the  bonds,  full  and  complete  per- 
formance of  the  conditions  of  the 
contract  must  be  shown,  and  that  sub- 
stantial performance,  within  the  rule 
applicable  to  ordinary  building  con- 
tracts, is  not  sufficient." 

7  See  infra,  §§  1473  et  aeq. 

'The  injustice  of  the  doctrine  in 
question  may  be  seen  from  considering 
the  facts  of  one  of  the  cases  supporting 
it.  In  Nolan  9.  Whitney,  88  N.  Y.  648,** 
a  builder  was  allowed  to  recover  though 
the  defendant's  obligation  was  condi- 
tional on  an  architect's  certificate  that 
the  work  was  properly  dcme,  and  the 
plaintiff  had  not  got  such  a  certificate 
and  the  jury  found  in  effect  that  he 
was  not  entitled  to  it  for  they  allowed 
a  judgment  from  the  contract  price  of 
1200  for  defects  in  the  plastering.  If 
the  plaintiff  had  been  denied  recovery 
without  the  certificate  he  would  not 
have  lost  all  right.  He  would  have 
been  obliged  to  rectify  the  defective 
plastering,  and  would  then  have  got 
the  price  of  the  work.  Under  the 
existing  New  York  law  a  builder  may 
do  his  work  pretty  well,  declining  to 
comply  with  reasonable  requirements 
of  the  architect  and,  nevertheless, 
recover  a  contract  price  expressly 
made  conditional  on  compliance  with 
such  requirements,  leas  such  deduction 
as  the  jury  thinks  reasonable. 
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-  performed,  unleas  full  perfonnance  is  no  longer  possible 
out  a  degree  of  expense  wholly  incommfinsurate  with 
idvant^e  which  the  owno*  would  gain  thereby.' 


L  Bush  >.  J<HMB,  144  Fed.  M2, 
C.  A.  582,  ArchbeJd,  J.,  said  oS 
944,  "Equally  well  recogniwd, 
rar,  ii  it  that  the  production  of 
a  octtificato  as  &  oondition  pce- 
t  to  a  recovety  is  not  oeoessary 
■■  it  is  capridoualy  or  wbitnuilY 
idd.  But  wiiere  this  is  alleged 
incumbent  on  the  oontracbMV  in 
to  tuing  hfiTUtfif  wiUkin  f-ha 
tioa,  if  he  does  not  produce  a 
.cate,  to  show  why  he  cannot, 
ntil  he  BUoceBsful^  does  wo  he  has 
lade  out  a  caae.  This  ie  Bustained 
e  highest  authorities,  to  eonte  of 
I  it  may  not  be  without  profit 
fv.  Hus  in  Martinsburg  A 
oac  R.  R.  tr.  March,  114  U.  S. 
i  8*q>.  Ct.  1035,  29  L.  Ed.  255,  the 
pigment  was  not  to  be  due  until 
kys  after  a  ooiiScate  from  the 
etr  that  the  contract  had  been 
lied  with,  and  in  a  suit  by  the  oon- 
ir  it  was  held  that  the  declaration 
kmurratde,  there  being  no  oer- 
«,  nor  any  facta  stated  which 
ed  him  to  sue  in  the  absence  of 
This  ruling  is  in  line  with  pre- 
dedsiDns  of  the  bkom  court  in 
>eig  ■>.  United  SUtee,  97  U.  8.  398, 
Ed.  1106,  and  Sweatey  ■>.  United 
1,  100  U.  S.  618,  3  Sup.  Ct.  344, 
Ed.  1053;  and  is  dted  with  ap- 
J  in  Hamilton  v.  Insunmce  Co., 
J.  a  242,  10  Sup.  Ct.  945,  34  L. 
19;  Cbicago  &  Santa  Fe  R.  R.  v. 
.  138  U.  S.  18S,  11  Sup.  Ct.  290, 
.  Ed.  917,  and  United  States  v. 
on,  175  U.  8.  588,  20  Sup.  Ct. 
14  L.  Ed.  284;  and  it  must  thwe- 
X  rt^rded  as  the  settled  law  of 
edetal-oourta.  So  in  Fittsbu^ 
)er  Co.  o.  Shaip,  190  Fa.  256,  42 
SS5,  which  was  also  a  raiit  on  a 
iag  contract,  in  which  it  was  pro- 
I  that  peiymenta  were  to  be  made 


only  on  certificate  of  the  architect, 
the  plaintiff  was  not  able  to  produce 
such  certificate  and  it  was  hdd  that 
the  burden  was  upon  him,  in  default 
of  it,  to  show  by  proper  evidence  that 
which  would  excuse  or  dispense  with 
it.  lliis  he  proceeded  to  do  by  evi- 
dence that  he  had  done  the  work  in  all 
particulars  as  called  tor  by  tiu  ocm- 
tract,  and  that  he  had  made  frequent 
lequeets  of  the  ardiitect  for  the  final 
oertiSoat«,  which  he  n^ected  and  re- 
fused to  give,  and  by  collusion  with 
the  defendant  vnmgfully  withheld; 
and,  the  question  having  been  sub- 
mitted to  the  jury  with  appropriate 
instructions,  a  recovery  by  the  plain- 
tiff was  sustained.  In  Ashley  v.  Hena- 
han,  50  Ohio  St.  659,  47  N.  E.  «73, 
where  payment,  as  here,  was  to  be 
made  from  time  to  time  on  estimates 
of  the  architect,  and  final  payment,  a 
certain  time  after  the  contract  was 
comi^eted,  on  certificate  from  the 
architect  that  the  work  had  been 
done  to  his  satiafaotion,  it  was  held 
that  without  a  certificate  or  a  waiver 
of  it  by  the  owner  no  reoovery  could 
be  had.  'Had  the  plointifF  shown,' 
saya  Minshall,  J.,  'tlut  he  had  made 
application  to  the  architect  for  the  req- 
uisite certificate,  and  that  he  had  ob- 
stinately and  unreasonably  refused  to 
certify,  he  might  then  have  established 
his  case  by  other  evidence.'  Pursuing 
this  thought,  it  is  further  said  that, 
upon  an  averment,  supported  by  evi- 
dence, that  the  architect  had  fraudu- 
lently or  unreasonably  refused  his 
certificate  the  contractor  might  re- 
cover by  showing  a  substantial  pa- 
f  ormance  of  the  work  as  required  by 
the  contract;  but  that  in  the  absence 
of  such  a  showing  against  the  architect 
a  recovery  could  not  be  had  without  a 
certificate.     In  National  Contracting 
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Sometimes  an  attempt  is  made  to  avoid  the  difficulties  of 
the  situation  by  applying  doctrines  of  waiver  or  election.  ^®  But 


Co.  V.  Commonwealth,  183  Mass.  89, 
66  N.  E.  639,  everything  was  to  be 
done  in  the  manner  and  according  to 
the  plans  and  specifications  and  the 
requirements  of  the  engineer  under 
them;  with  regard  to  which  it  was  de- 
clared that  the  contractor  was  bound 
to  allege  that  he  had  performed  his 
part  of  the  contract  according  to  such 
requirements,  or  to  set  forth  facts  ex- 
cusing him  therefrom,  and  that  in  the 
absence  of  these  the  complaint  was 
demurrable."  The  court  also  cites 
in  support  of  this  view  Michaelis  v. 
Wolf,  136  111.  68,  26  N.  E.  384;  Foster 
V.  McKeown,  192  lU.  339, 61  N.  E.  514; 
McNamara  v.  Harrison,  81  Iowa,  486, 
46  N.  W.  976;  Beharrell  v.  Quimby, 
162  Mass.  671,  39  N.  £.  407;  Guthat 
V,  Gow,  95  Mich.  527,  55  N.  W.  442; 
Johnson  v,  Howard,  20  Minn.  370; 
Hudson  V.  McCartney,  33  Wis.  331; 
Coorsen  v.  Ziehl,  103  Wis.  381,  79 
N.  W.  562;  and  criticises  Crane  Ele- 
vator Co.  V.  Clark,  80  Fed.  705,  26 
C.  C.  A.  100;  Bird  v.  St.  John's  Epis- 
copal Church,  154  Ind.  138,  56  N.  E. 
129;  McKnight  FUntic  Stone  Co.  v. 
City  of  New  York,  160  N.  Y.  72,  64 
N.  E.  661. 

^<»  Wiley  V.  Athol,  150  Mass.  426, 
435, 23  N.  E.  311.  "But  although  con- 
ditions precedent  must  be  performed, 
and  a  partial  performance  is  not  suf- 
ficient, yet  when  a  contract  has  been 
performed  in  a  substantial  part,  and 
the  other  party  has  voluntarily  ac- 
cepted and  received  the  benefit  of  the 
part  performance,  knowing  that  the 
contract  was  not  being  fully  performed, 
the  latter  may  be  precluded  from  re- 
lying upon  the  performance  of  the  resi- 
due as  a  condition  precedent  to  his 
liability  to  pay  for  what  he  has  re- 
ceived, and  may  be  compelled  to  rely 
upon  his  claim  for  damages  in  respect 
of  the  defective  performance.     White 


V.  Beeton,  7  H.  &  N.  42;  Behn  v.  Bum- 
ess,  3  B.  &  S.  751;  Jonaasohn  v.  Young, 
I  B.  &  S.  296;  Pust  v.  Dowie,  5  B. 
&  S.  20;  Carta-  v.  Scaigill,  L.  R.  10 
Q.  B.  564;  Mill  Dam  Foundry  o. 
Hovey,  21  Pick.  417,  448;  Norrington 
V.  Wright,  115  U.  S.  188, 29  L.  Ed.  366, 
6  Sup.  Ct.  12;  Heilbutt  v.  Hickaon, 
L.  R.  7  C.  P.  438.  See  Maryland 
Fertilixing  Co.  v.  Lorents,  44  Md.  218; 
Sampson  v.  Somerset  Iron  Works  Co., 
6  Gray,  120;  Kenworthy  v.  Stevens, 
132  Mass.  123;  Benjamin  on  Sale 
(4th  ed.),  547;  Leake,  Con.  664.  But 
see  Harris  v,  Westholme,  12  D.  L.  R. 
(Canada)  640. 

"The  foundation  of  this  rule  un- 
doubtedly is,  that  it  would  be  unfair 
that  a  party  shoxild  receive  and  keep  a 
part  of  what  he  has  bargained  for,  and 
pay  nothing  for  it  because  he  has  not 
received  the  whole.  The  technical 
reason  given  is,  that  a  covenantee 
or  promisee  must  be  held  to  have  dis- 
pensed with  the  performance  of  a  oon- 
dition  precedent,  as  such,  if,  with 
kno^edge  that  the  condition  was  not 
being  fully  performed,  he  treats  the 
contract  as  continuing,  and  takes  the 
benefit  of  a  part  performance.  There 
are  difficulties  in  the  application  of  the 
rule,  particularly  in  determining  what 
constitutes  such  a  part  performance  as 
will  change  the  condition  precedent 
into  an  independent  agreement.  It 
seems  that  the  performance  must  be  of 
a  substantial  part  of  the  contreict,  and 
that  the  acceptance  must  be  under 
such  circumstances  as  to  show  that 
the  party  accepting  knew,  or  ou^t  to 
have  known,  that  the  contract  was  not 
being  fully  performed."  Therefore 
in  Massachusetts  the  plaintiff  to  re- 
cover on  the  contract  must  allege  f  uU 
performance  or  a  waiver.  An  aOega- 
tion  of  substantial  performance  is 
insufficient,    though    recovery    on    a 
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y  taina^  or  keeping  possessioii  of  one's  own  real  es- 
3  not  necessarily  a  surrendo-  of  any  rights,  though  such 
ict  involves  deriving  benefit  from  a  builder's  work." 
!  is  no  doubt  that  the  basis  of  recovery  is  much  confused 
!  law.  Probably  in  most  American  jurisdictions  the  actual 
s  obtained  are  not  so  dissimilar  as  might  be  at  first  in- 
1,  thoi^  in  some  States  partial  perfonnance  is  held  to 
y  recovery  on  the  contract  in  spite  of  failure  to  perform 
dition  precedent,  while  in  others  the  plaintiff's  only  re- 
is  on  a  quantum  meruit. 

lere  the  rule  of  substantial  performance  prevails  it  is  es- 
i  that  the  plaintiff's  default  should  not  have  been  wilful;  '* 
he  defects  must  not  be  so  serious  as  to  deprive  the  prop- 
if  its  value  for  the  intended  use  nor  so  pervade  the  whole 
that  a  deduction  in  dam^^  will  not  be  fair  compensar 


,  Relief  from  conditions  is  not  wholly  a  matter  of 
interpretation. 

70^  courts  in  holding  a  promisor  liable  in  spite  of  the 
erfonnance  of  a  condition,  which  the  promisor  has  not 
nted  from  happening,  generally  purport  to  reach  the 
s  which  they  achieve  by  construction  of  the  contract, 

n  meruU  would   be  tiUowiible  Britannia  Co.,  1S8  111.  508,  59  N.  E. 

Etion  were  brought  in  that  form,  247. 

of  of  substantial  performance.  "CJoffin  v.  Black,  67  Ark.  219,  64 

Burns,  201  MasB.  74,  87  N.  E.  8.   W.  212;   Marchant  v.   Hayea,   117 

enneaaey  n.  Preston,  219  Maaa.  Cal.  069,  49  Pac.  840;  Schindler  v. 
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they  are  unquestionably  doing  something  more  than  ascertain- 
ing the  meaning  of  the  language  which  the  parties  use.  They 
are  disregarding  the  condition  altogether;  though  as  matter 
of  English  its  meaning  is  perfectly  plain,  because  the  par- 
ticular conting^cy  which  has  arisen  was  presumably  not 
intended  by  the  parties  to  be  covered;  and  where,  indeed,  the 
only  reason  the  coiui)  has  for  supposing  that  the  parties  did 
not  have  in  mind  the  contingency  is  that  the  terms  of  the 
contract  if  literally  applied  produce  a  harsh  and  unreasonable 
result.  When,  for  instance,  an  architect  whose  certificate 
is  made  a  condition  precedent  to  the  builder's  right  of  payment 
dies,  it  is  said  that  l^e  condition  is  excused  because  the  parties 
could  not  have  had  the  possibility  of  the  architect's  death 
in  mind  when  they  entered  into  the  contract.  Very  hkely 
this  is  true,  but  the  reason  which  leads  the  court  to  believe 
it  is  true  is  not  anything  in  the  language  of  the  condition — ^the 
meaning  of  the  words  is  perfectly  plain.  What  influences  the 
court  is  the  fact  that  it  is  so  unfair  and  harsh  to  nmke  the  con- 
dition applicable  in  view  of  the  situation  which  has  arisen, 
that  the  belief  is  reasonable.  Where  language  is  of  doubtful 
meaning,  unquestionably  a  fair  meaning  rath^  than  a  harsh 
one  is  properly  chosen  on  ordinary  principles  of  interpretation.^^ 
It  is  reasonable  to  suppose  in  such  a  case  that  the  parties 
meant  what  was  fair  rather  than  what  was  not.  Where,  how- 
ever, the  langu^e  of  the  contract  is  not  ambiguous,  and  the 
court  refuses  to  apply  it  in  a  particular  instance  because  it 
works  hardship,  the  court  under  the  disguise  of  construction 
is  in  fact  giving  relief  from  the  terms  of  the  contract  on  prin- 
ciples analogous  to  those  which  have  influenced  courts  of 
equity  in  relieving  from  forfeiture.  Such  reUef  di^uised 
under  the  mask  of  construction  is  common  in  insurance 
cases.  Thus  where  a  policy  contained  the  common  provision 
that  the  insured  should  keep  a  set  of  books  and  keep  them 
with  an  inventory  in  a  fire-proof  safe,  and  in  case  of  loss  pro- 
duce the  books  and  inventory,  adding,  ''and  in  the  event  of 
the  failure  to  produce  the  same,  this  policy  shall  be  deemed 
null  and  void,  and  no  suit  or  action  at  law  shall  be  maintained 
thereon  for  any  such  loss, "  the  insured  was  allowed  to  prove 

^«  See  9upra,  §  620. 
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k  fire  took  place  and  the  books  were  taken  from  the  safe 
th^y  had  been  put  for  the  night,  and  reiDoved  in  order 
'8  them  from  the  chance  of  destruction,  and  that  in  the 
the  inventory  ^as  either  left  in  the  safe  and  destroyed, 
3  otherwise  lost.  The  court  held  that  "fire-proof  safe" 
ot  mean  neceesari^  pifxd  ag^nst  any  fire  that  n^ight. 
place,  and  imdoubtedb^  this  construction  was  proper. 
-proof  safe  is  what  generally  goes  by  that  name,  though 
■oof  ag^nst  any  poasible  fire.^^  But  as  to  the  condition 
1  above,  the  court  said:  "We  are  of  opinion  that  the 
;  to  produce  the  books  and  inventory,  referred  to  in  the 
,  means  a  failure  to  produce  them  if  they  are  in  existence 
called  for,  or  if  Uiey  have  been  lost  or  destroyed  by  the 
negligence,  or  design  of  the  insured."  "  As  the  court 
under  any  other  interpretation  the  insured  could  not 
X  if  the  tx>oks  were  destroyed  by  any  other  cause  than 
'  were  stolen.  Nevertheless  it  may  be  uiged  that  under 
rms  of  the  contract  the  insurer  did  not  attempt  to  con- 
reasons  for  non-production,  but  required  the  positive 
Lce  of  the  books  and  inventory  before  paying.  Nothing 
unoner  than  for  a  promisor  who  wishes  to  protect  hlm- 
f  a  condition  to  impose  one  which  will  certainly  have 
ffect  even  though  in  some  cases  the  condition  may  work 
erved  hardship.  On  the  natural  construction  of  the 
in  question  it  would  seem  that  the  insurer  did  not  care 
ce  the  risk  of  discussing  reasons  allied  for  the  non- 
ction  of  the  books,  preferring  rather  to  throw  on  the 
d  the  duty  of  producing  them  at  his  peril.  This  con- 
ion  works  such  hardship,  however,  that  the  court 
es  to  give  the  words  th«r  natural  meaning."  Many 
illiistrations  could  be  gathered  from  American  decisions 
urance  policies. 

ibcrid  8&fe  Ca.  p.  Huatoo,  S5      Keamei',  ISO  U.  S.  132,  45  L.  Ed.  400, 
M,  3d  Pac.  1035,  28  L.  R.  A.      21  Sup.  Ct.  B«p.  326. 
see  supra,  )  618.  "  See  numerous   deciaioiu   on    the 

vcpcxd,  etc.,  Insuranoe  Co.  o.      "iion    safe    dauae"    collected    in    2 
Cooley,  Ins.,  pp.  1813  d  seq. 
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§  807.  Conditioiis  are  etdontd  more  strictly  if  no  forfeituri 
is  caused. 

From  what  has  been  said,  it  may  be  expected,  and  such  i 
the  case,  that  contracts  similarly  worded  are  sometimes  ^vei 
different  effects.  Where  the  owner  of  premises  promises  tt 
pay  for  a  building  if  an  architect's  certificate  is  furnished,  thi 
builds  may  recover  on  the  contract  without  furnishing  tb 
certificate  if  the  architect  dies.  Where,  however,  a  selle 
and  buyer  a^cee  to  sell  and  buy  goods  if  a  valuer  fixes  thi 
price,  neither  party  can  recover  from  the  other  if  the  agrew 
valuer  dies  before  the  buyer  has  become  owner  of  the  goods 
It  has  been  said  that  the  reason  for  the  decision  in  the  latte 
case  is  that  a  sale  is  impossible  without  a  fixed  price.  As  ha 
been  Been,  this  is  not  true.'"  Sales  are  constantly  made  with 
out  any  price  beii^  agreed  upon  by  the  parties.  The  la? 
fixes  a  reasonable  price  in  such  a  case,  just  as  in  the  case  o 
the  architect,  if  his  certificate  was  required  to  determine  no 
only  the  satisfactory  completion  of  the  work,  but  also,  a 
often  happens,  to  fix  the  price  to  be  allowed  for  extra  work 
or  the  deductions  for  omitted  work,  the  court  would  fi^ 
the  reasonable  amount  of  additions  or  deductions  if  thi 
architect  should  die.  Nor  is  the  distinction  that  the  valuer  ii 
chosen  as  a  particular  individual,  whereas  the  archlteci 
represents  merely  any  good  architect  who  may  be  employee 
by  the  owner.  If  a  particular  architect  was  named,  and  wai 
ready  and  willing  to  do  the  work,  neither  of  the  parties  U 
the  contract  could  substitute  another  equally  competen' 
person.  The  only  difference  in  the  cases  is  that  in  the  con 
tract  for  valuation,  the  transaction  Is  wholly  executory  oi 
both  sides,  and  if  it  is  not  carried  out,  nether  party  will  lost 
anythii^  but  the  chance  of  benefit  from  the  contemplates 
exchange,  whereas  in  the  biiilding  contract  the  builder  wil 
forfeit  the  price  of  his  work  and  materials  if  the  conditioi 
is  enforced  with  equal  Uteralness.  In  the  latter  case,  there 
fore,  the  American  courts  at  least  hold  that  if  because  of  tht 
death  or  incapacity  or  improper  conduct  of  the  architec 
it  becomes  impossible  to  adopt  the  agreed  "method  of  deter 
nunii^  the  rights  of  the  parties,  other  means  may  be  adopted 
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the  grounds  that  this  no  loiter  ronains  as  an  essential 
m  of  the  ^reement. "  "  But  in  the  fomxer  case,  thou^ 
I  meanmg  of  the  words  is  the  same  when  the  agreed  method 
is  the  whole  transaction  fails.  Even  if  the  property  in  the 
>ds  has  been  transferred  before  the  fuluie  of  the  means  of 
uation,  the  buyer  may,  it  seems,  avoid  the  transaction 
retrniung  the  property,  and  if  this  is  impossible,  the  liar 
ty  of  the  buyer  will  be  quasi-contractual — not  contractual." 
Hher  matters  are  doubtless  of  importance  in  considering 
ither  a  condition  shall  be  excused  besides  the  forfeiture 
t  its  literal  enforconent  will  cause.  Where  the  risk  of 
'dture  was  taken  by  a  party  to  a  contract  with  the  very 
tingency  in  view  which  has  happened,  rehef  by  con- 
iction  is  well-nigh  impossible  and  equitable  relief  from  the 
ilication  from  the  contract  will  not  generally  be  granted 
ire  such  forfeiture  as  there  may  be  is  imposed  by  operation 
a  condition  rather  than  by  a  collateral  stipulation.  In 
b  a  case  it  will  generally  be  supposed  that  the  price  has 
a  fixed  at  an  amount  sufficient  to  compensate  for  the 
..  Though  a  promise  to  pay  ten  thousand  doU^^  for  a 
se  if  finished  by  October  1st,  might  be  a  means  of  enforcing 
argain  identical  in  purpose  with  one  which  provided  by  a 
ateral  stipulation  that  ten  thoiisand  dotl^us  or  the  full 
:e  of  the  house  should  be  forfeited  if  the  house  were  not 
ihed  by  October  1st,  some  courts  at  least  would  enforce 
former  bai^jn,  though  they  would  deem  the  collateral 
ulation  penal  and  void.  Undoubtedly  the  precise  day  may 
letimes  be  of  vital  importance.  A  contract  to  build  a 
ctd-stand  from  which  spectators  might  view  an  inaugura- 
L  parade  on  March  4th,  might  properly  contain  a  promise 
[)ay  for  it  if  finished  by  March  4th,  but  otherwise  not.  It 
uld  be  observed,  however,  that  in  such  a  case  even  a  col- 
ind  stipulation  for  liquidated  dam^es  equal  to  the  whole 
%  if  the  structure  were  not  finished  in  time,  might  be 
ported.  Certainly  it  must  be  possible  under  some  cir- 
ostances  for  parties  to  bargain  that  one  who  tmdertakes 
tain  work  shall  run  the  risk  of  its  successful  completion, 

Hebert  t>.  Dewey,  191  Maaa.  403,  "See  rupra,  {  801. 

77  N.  E.  822. 
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and  shall  reodve  pay  only  in  case  of  success;  but  if  any  limi- 
ation  is  to  be  put  on  the  power  of  the  parties  to  throw,  when- 
ever they  choose,  upon  one  of  them  the  whole  risk  of  his  in- 
ability to  complete  performance  from  any  cause,  there  is  no 
way  of  dealing  with  the  matter  on  principle  except  by  deter- 
nxining  (1)  whether  the  price  paid  or  promised  was  in  fact 
commensurate  with  the  risk,  or  whether  the  price  was  deter- 
mined by  the  ordinary  value  of  the  performance;  and  (2) 
whether  the  dami^  to  the  promisee  caused  by  breach  of  the 
promisor  might  fairly  be  supposed  to  be  commensurate  with 
the  pimitive  consequences  which  would  follow  literal  enforce- 
ment of  the  contract.  If  the  price  fixed  was  simply  the  ordinary 
value  of  similar  performance,  and  the  actual  damages  caused 
by  a  slight  breach  would  be  only  slight,  to  throw  the  risk  of 
total  loss  for  slightly  defective  performance  on  the  promisor 
is  to  inflict  a  penalty  upon  him  whatever  the  form  may  be  in 
which  the  parties  choose  to  put  their  contract.  ^^ 


n  In  Miller  v.  Mason,  etc.,  Railway 
Co.,  132  Iowa,  412,  417,  106  N.  W. 
902,  the  ooart  said:  *' Under  the  con- 
tract plaintiff  could  have  compensation 
only  when  the  work  was  done  to  the 
tkpjpKoyal  of  the  chief  engineer.  It 
is  not  daimed  that  any  sudi  approval 
was  erer  given,  or  that  it  ought  to 
have  been  given.  As  to  a  part  of  the 
compensation  at  least,  there  was  no 
obli^ktion  of  the  defendant  to  make 
payment  until  the  well  was  com- 
pleted. And  yet,  without  showing 
that  the  approval  of  the  engineer  was 
given,  or  ought  to  have  been  given, 
and  in  the  face  of  the  fact  that  the 
well  was  never  completed,  the  court 
authorised  the  jury  to  give  plaintiff 
compensation  to  as  full  an  extent  as 
though  the  work  had  been  done  to  the 
approval  of  the  engineer,  and  the  weU 
f uUy  completed,  so  that  the  defendant 
had  a  well,  instead  of  a  hole  in  the 
ground  with  some  usdess  casing  in  it, 
which  had  to  be  plugged  up  with  a 
post. 

"We  are  not  concerned  now  about 
any  conflict  in  the  evidence  as  to  whoee 


fault  it  was  that  the  wdl  was  not  com- 
pleted. If  there  was  any  question  of 
that  kind  it  should  have  been  sub- 
mitted to  the  jury.  There  was  at 
least  some  evidence  that  plaintiff  dis- 
regarded the  instructions  of  the  en- 
gineer as  to  putting  down  the  easing, 
and  thereby  barred  himself  from  any 
right  to  recover  under  the  terms  of 
the  contract.  That  parties  may  con- 
tract with  reference  to  the  i^;>proval  of 
woik  to  be  done  imder  their  agreement, 
so  that  the  one  rendering  services  can- 
not recover  unless  the  services  rendered 
are  approved  as  satisfactory  by  such 
person,  is  well  settled.  McNaman  v. 
Harrison,  81  Iowa,  486,  46  N.  W.  976; 
Ross  9.  McArthur,  85  Iowa,  203,  52 
N.  W.  125;  Edwards  v,  Louisa  County, 
89  Iowa,  499,  56  N.  W.  656;  Inman 
Mfg.  Go.  V,  American  Cereal  Co.,  124 
Iowa,  737,  100  N.  W.  860.  There  was 
no  allegation  nor  proof  that  the  failure 
of  the  engineer  to  give  a  certificate  was 
due  to  mistake  or  fraud.  A  party 
cannot  abandon  his  remedy  under  a 
contract  and  sue  for  compensation 
for  services  rendered  in  diaresaid  of 
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.  InposslbiUty  does  not  excuse  breach  of  conditioa 
precedent 

long  as  the  basis  of  contractual  oblation  is  the  exi»essed 
)  of  the  parties,  the  boundaries  of  a  promisor's  hability 
be  fixed  by  the  terms  of  his  promise.  V?here,  therefore, 
mises  B  to  do  somethii^  if  a  certain  contingency  happens 
I  renders  some  performance,  there  is  no  breach  of  promise, 
therefore,  no  liability  unless  that  contingency  happens 
at  performance  is.  rendered,  even  though  this  result  is 
]  no  fault  of  the  promisee  and  could  not  have  been  pre- 
d  by  him."  This  principle  finds  its  most  frequent 
ation  in  the  law  of  insurance.  Inabihty  to  comply 
the  conditions  of  a  policy  deprives  the  insured  of  all 
upon  the  policy,  or  more  strictly  precludes  him  from 
ring  any  right  to  enforce  the  insur^'s  pronuse."     And 


atnwt.  JBti»  InHi  &  Steel 
n.  Koantth  County,  79  Iow»,  40, 
7.  215;  P&rker  s.  Soott,  82  lawa, 

N.  W.  1073.  In  eaam  anal- 
o  the  one  before  us  it  has  been 
at  one  who  undertakea  to  bore 

a  well  can  only  reoorer  yibea 
complied  with  the  proviscms  oi 
tnct.  J&ckson  r.  Creawdl,  94 
713,  61  N.  W.  383;  Barnes  p. 
»,  111  Iowa,  426,  82  N.  W.  947; 

e.  Tnpp,  127  Iowa,  742,  104 
333.  Plaintiff  rdies  on  oaaeB  in 
it  is  held  that  one  who  haa 
some  provisiaii  of  the  oontnot 
rhich  he  is  r«idmng  serrioea 
erertheleBB  reooTor  the  value 
ices  rendered;  but  it  will  be 
an  examination  that  theee  are 
here  the  party  who  has  broken 
ntntet    has    nevertheleas    con- 

BOme  substantial  benefit  in 
ice  of  the  contrect  on  the  othtf 
D  it,  and  he  is  allowed  to  reoovar 
hie  of  the  benefit  thus  oon- 
kss  the  damages  resulting  fram 
«ch.  See  Kxler  p.  Nichols,  8 
106,  74  Am.  Dec.  298;  McClay 
f/i,  18  Iowa,  66;  Jemmiaon  b. 
29  Iowa,  537;  Wolf  b.  Qerr,  43 


Iowa,  339;  WhiteeoU  p.  Hill,  101  Iowa, 
629,  70  N.  W.  7S0,  37  L.  R  A.  830. 
In  the  case  before  us  it  appears  witiiout 
question  that  the  defendant  reodTsd 
no  benefit  whaterer  from  the  plain. 
tiffs  services.  After  the  wdl  was 
abandoned  by  plaintiff,  it  was  in  such 
ooudititm  that  no  use  oould  be  made 
of  it." 

«Cutt«  ».  Powell,  6  T.  R.  820. 
In  qieaking  of  a  life  insuranoe  policy, 
Earl,  CoDunissioner,  said,  in  Howdl  c. 
Kniokerbocker  Life  Ins.  Co.,  44  N.  Y. 
276,  284,  4  Am.  Rep.  676:  "Payment 
was  a  condition  precedent  to  the  con- 
tinuance of  the  policy,  and  no  mere 
aoudent  or  act  of  God,  however  con- 
trolling, could  continue  the  policy  in 
force  after  the  pay  day  without  pay-. 
ment.  This  could  be  done  only  1^  the 
agreement  or  consent  of  the  ddaidant, 
property  given,  or  by  some  act  which 
would  eatop  the  def^tdant  fram  delv- 
ing payment." 

"Want  p.  Blunt,  12  Enrt,  1S3; 
Worsley  v.  Wood,  6  T.  B.  710;  Tait  s. 
New  York  Life  Ins.  Co.,  1  Fliptnn, 
288;  Johnson  v.  Maryland  Casualty 
Co.,  73  N.  H,  259,  60  Atl.  1009,  111 
Am.  St.  Bep.  609;  Evans  v.  United 
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still  less  is  hardship  an  excuse.  Thus  where  the  pa^onent  > 
a  premiuiQ  by  a  certain  day  is  made  an  express  condition  < 
the  continuance  of  insurance,  illness  or  insanity  of  the  insure 
will  not  excuse  his  delay  in  payment.**  A  number  of  cour 
have  refused  to  apply  this  principle  in  cases  involvii^  impo 
Edbility  of  performing  a  condition  in  a  policy  because  of  war. 
There  are,  however,  contrary  decisions.**  And  if  the  caai 
allowing  recovery  are  to  be  supported  they  must  rest,  as  M 
Justice  Bradley  of  the  United  States  Supreme  Court  reett 
them,  on  equitable  relief  from  forfeiture." 


StaUfl  Life  Ins.  Co.,  64  N.  Y.  304. 
Inabilitj  to  prove  comfdianoe  with  tiie 
coadition  is,  therefoie,  fatal  to  re- 
covery. Id  McGowin  t.  Menkrai, 
223  N.  Y.  609,  119  N.  E.  877,  it  ap- 
peared that  as  iusui&nce  policy  was 
iasued  on  the  life  of  T,  payable  on  hia 
death  to  his  wife  "if  living,"  othenriae 
to  his  estate.  Both  T  and  his  wife  were 
loflt  by  the  sinking  of  the  Luaitanift. 
Ab  there  ia  no  presumption  in  the 
common  law  of  aurrivonhip  where  two 
persona  periah  in  a  common  disaster, 
and  as  it  could  not  be  proved  that  the 
wife  survived  her  husband,  hia  estate 
was  held  entitled. 

"  Klein  I..  New  Yoric  Life  Ina.  Co., 
104  U.  S.  88,  28  L.  Ed.  662;  Thompson 
v.  Knickerbocker  Life  Ins.  Co.,  104 
U.  S.  252,  26  L.  Ed.  705;  PiUa  «. 
Hartford,  etc.,  Ina.  Co.,  66  Conn.  376, 
34  Atl.  95,  50  Am.  St.  Rep.  96;  Hipp 
».  Fidelity,  etc.,  Ina.  Co.,  128  Ga.  491, 
67  8.  E.  892,  12  L.  R.  A.  (N.  S.)  310, 
Grand  Lodge  v.  Jesse,  50  111.  App.  101 ; 
8cheiber  v.  Protected  Home  Circle,  146 
111.  App.  574;  Sleight  v.  Supreme  Coun- 
cil, 121  Iowa,  724,  96  N.  W.  1100; 
Home  Ins.  Co.  v.  Wood,  139  Ky.  657, 
72  S.  W.  15;  Yoe  o.  Benj.  C.  Howard, 
etc.,  Assoc.,  63  Md.  86;  McCaun  c. 
Supreme  Conclave,  U9  Md.  655,  87 
Atl.  383,  46  L.  R.  A.  (N.  S.)  537; 
Wheeler  v.  Connecticut  L.  Ina.  Co.,  82 
N.  Y.  543,  37  Am.  Rep.  594;  Brother- 
hood of  R.  Trainmen  v.  Dec,  101 
Tex.  697,  1118.  W.  396. 


"Hamilton  v.  New  York  Mutu 
Life  Ins.  Co.,  9  Blatch.  234;  New  Yo 
life  Ina.  Co.  v.  Qopton,  7  Buah,  17 
3  Am.  Rep.  290;  Statham  v.  New  Yo 
Life  Ina.  Co.,  45  Mias.  581,  59 
Mutual  Benefit  Life  Ins.  Co.  ■>.  Hi 
yard,  37  N.  J.  L.  444,  18  Am.  Re 
741;  Cohoi  v.  New  York  Mutual  U 
Ins.  Co.,  50  N.  Y.  610,  10  Am.  Re 
S22;  Manhattan  Life  Ins.  Co.  t>.  Wa 
wick,  20  Gtatt.  614,  3  Am.  Re 
218. 

••  Tail  V.  New  York  Life  Ins.  O: 
Fed.    Gas.     13,728;     Worthington 
Charter  Oak  Life  Ina.  Co.,  41  Con 
372;  DiUard  v.  Manhattan  Life  In 
Co.,  44  Ga.  119,  9  Am.  Rep.  167. 

"Ia  New  Yoit  Life  Ins.  Co. 
Statham,  93  U.  S.  24,  24,  32,  he  sail 
"The  truth  ia,  that  the  doctrine  of  tl 
revival  of  contracta  suspended  durii 
the  war  is  one  based  on  conaideratic 
of  equity  and  justice,  and  cannot  t 
invoked  to  revive  a  contract  which 
would  be  unjuat  or  inequitaUe  I 
revive."  Though  refuaing  to  alio 
recovery  on  the  policy,  the  court  ei 
forced  a  quasi-contractual  ri^t  to  tl 
surrender  value  of  the  policy,  tbouf 
no  Buch  right  was  reserved  in  the  coi 
tract,  llie  opinion  reads:  "  Tl 
question  then  arises,  Muat  the  insun 
lose  all  the  money  which  haa  been  pa 
for  premiums  on  their  respecti^ 
poIiciesT  If  they  must,  they  ■w. 
sustain  an  equal  injustice  to  th; 
which  the   companies  would  susta 
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Pith  theee  cases  of  impossibility  to  perfoim  a  condition 
a  life  insurance  contract  may  be  compared  cases  under 
Iding  contr^ts,  or  for  sale  at  a  valuation,  where  an  arcbi- 
)  or  valuer  whose  judgment  was  a  condition  precedent  to 
lility  is  prevented  by  death  or  otherwise,  without  fault 
he  im>imsor,  from  complying  with  the  condition.  It  will 
seen  that  wherever  it  is  possible  to  avoid  a  harsh  result 
construction,  courts  have  adopted  that  course.  But  no 
inary  principles  of  construction  will  explain  all  the  cases 
ire  relief  has  been  given.^ 


aviving  tbe  pt^des.    At  the  very 

blu^,  it  seema  manifest  that 
ce  requires  that  they  should  have 
I  compwMation  or  return  for  the 
}7  already  paid,  othn^rise  the  com- 
M  would  be  the  gaineiB  from  their 

and  that  from  a  cause  for  which 
ler  party  is  to  blame.    The  case 

be  illustrated  thus:  Suppose  an 
sitant  of  Geo^ia  had  bai^ained 
I  house,  situated  io  a  northern 
to  be  paid  for  by  instalments,  and 
tie  to  be  made  until  all  the  inatal- 
B  were  paid,   with  a  condition 

on  the  failure  to  pay  any  of  the 
Imenta  when  due,  the  oontraot 
Id  be  at  an  end,  and  the  previous 
lents  forfeited;  and  suppose  that 

ocmdition  was  declared  by  the 
ea  to  be  absolute  and  the  time  of 
lent  material.  Now,  if  some  of  tbe 
Iments  wrae  paid  before  the  war, 
Othen   accruing  during   the  war 

not  p^d,  the  oonttact,  as  an  ex- 
ny  one,  was  at  an  end.  If  the 
idtieB  of  the  vendor  obliged  him 
rail  himself  of  the  condition,  and 
resdl  the  property  to  another 
f,  would  it  be  just  for  htm  to  re- 
the  money  he  had  received?    Per- 

it  might  be  just  if  the  failure  to 
had  been  voluntary,  or  could,  by 
ibility,  have  been  avoided.  But 
u  caused  by  an  event  beyond  the 
ml  of  eitho'  party, — an  event  which 
e  it  unlawful  to  pay.    In  suoh  case, 


whilst  it  would  be  unjust,  after  the  ' 
war,  to  enforce  the  contract  as  an  ex- 
cutory  one  against  the  vendor,  con- 
trary to  bis  will,  it  would  be  equally 
unjust  in  him,  treating  it  as  ended, 
to  insist  upon  the  forfeiture  of  the 
money  already  paid  on  it.  An  equi- 
table right  to  some  compensation  or 
return  for  previous  payments  would 
clearly  result  from  the  circumstances 
of  the  case.  The  money  paid  by  the 
purchaser,  subject  to  the  value  of  any 
possession  which  he  may  have  en- 
joyed, should,  ex  <equo  et  bono,  be 
returned  to  him.  This  would  clearly 
be  demanded  by  justice  and  right. 

"And  BO,  in  the  present  case,  whilst 
the  insurance  company  has  a  right  to 
insist  on  the  materiality  of  time  in  the 
condition  of  payment  of  premiums, 
and  to  hold  the  contract  ended  by 
reason  of  non-payment,  they  cannot 
with  any  fairness  insist  upon  the  con- 
dition, as  it  regards  the  forfeiture  of 
the  premiums  already  paid;  that  would 
be  clearly  unjust  and  inequitable.  The 
insured  has  an  equitable  right  to  have 
this  amount  restored  to  him,  subject 
to  a  deduction  for  the  v^ue  of  the  as- 
surance enjoyed  by  him  whilst  the 
policy  was  in  existence;  in  other  words, 
he  is  fairly  entitled  to  have  tbe  equi- 
table value  of  his  policy," 

■■See,  as  to  impossibility  of  per- 
forming a  dependent  promise,  ii^ra, 
{838. 
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§  809.  Impossibility  of  perf  onning  conditions  subsequent 

K  a  condition  subsequent  in  the  law  of  property  is  void,  or 
impossible  to  be  performed,  the  estate,  having  ^vested,  remains 
imdisturbed.^  If  a  true  condition  subsequent  may  be  foimd 
in  the  law  of  Contracts  the  rule  should  be  the  same;  and  it 
is  true  that  in  a  sale  on  credit  with  a  right  reserved  to  return 
the  goods  and  thereby  divest  liability  for  payment  of  the 
price,  the  buyer  remains  liable  though  it  becomes  impossible 
without  his  fault  to  perform  the  condition.  The  risk  of  acci- 
dental loss  is  on  him.^  It  should  be  observed,  however,  that 
here  the  condition  divesting  the  promisee's  right  is  to  be  per- 
formed by  the  promisor.  Moreover,  though  a  debt  arises  when 
title  to  the  goods  passes,  it  is  not  generally  true  that  a  right 
of  action  would  arise  until  the  lapse  of  a  reasonable  time  for 
determining  whether  the  buyer  wished  to  return  the  goods. 
In  effect  he  binds  himself  in  the  alternative,  either  to  pay  or 
to  return  the  goods.  If  one  alternative  becomes  impossible 
the  obligation  becomes  single.  Where,  however,  a  right  of 
action  becomes  vested  under  a  contract  which  provides  that 
suit  must  be  brought  within  a  certain  time,  the  case  is  not 
so  clear.  Whether  the  right  of  action  is  cut  short  depends  on 
the  action  or  failure  to  act  of  the  promisee.  Even  in  such  a 
case,  however,  it  has  been  held  that  where  a  right  of  action 
has  once  vested  (as  on  an  insiutmce  policy)  the  impossibility 
of  suing  within  the  time  prescribed  in  the  policy  will  prevent 
the  condition  from  operating  to  divest  the  insured's  right 


»  Doe  V.  Church  Wardens,  6  Q.  B. 
107;  Soovill  v.  McMahon,  62  Conn.  378, 
26  AU.  479,  21  L.  R.  A.  58,  36  Am.  St. 
Rep.  350;  Morse  v,  Hayden,  82  Me. 
227,  19  Atl.  443;  Mutual  Benefit 
Life  Ins.  Co.  v.  Hillyard,  37  N.  J.  L. 
444,  470,  18  Am.  Rep.  741. 

» Foley  V,  Febath,  98  Ala.  176,  13 
So.  485,  39  Am.  St.  Rep.  39;  Strauss 
Saddlery  Co.  v.  Kingman,  42  Mo.  App. 
208;  Chase  v.  Union  Stone  Co.,  63 
How.  Pr.  336;  Carter  v,  Wallace,  32 
Hun,  384.  See  also  Plunger  Elevator 
Co.  0.  Day,  184  Mass.  130,  68  N.  E.  16. 
A  contrary  decision  is  Head  v.  Tatter- 
all^  L.  R.  7  Ex.  7.    In  Chase  v.  Union 


Stone  Co.,  suprct,  goods  had  been  pur- 
chased with  the  privilege  of  exchange 
at  any  time,  and  it  was  held  that  where 
the  buyer  returned  them  in  the  exer- 
cise of  his  privilege  and  they  were  de- 
stroyed by  fire  in  transit,  the  loss  was 
his,  as  the  property  had  not  yet  re- 
vested in  the  seller.  Compare  with 
this  case  Lyons  v.  StiUs,  97  Tenn.  514, 
37  S.  W.  280,  where  the  court  held 
the  death  of  a  pony  which  was  the 
subject-matter  of  the  bargain  did  not 
prevent  the  buyer  from  exercising  a 
right  provided  for  therein  of  reacind- 
ing  in  case  of  dissatisfaction. 
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iciion.'*  Such  a  condition,  however,  though  a  true  con- 
m  subsequent  so  far  as  concerns  a  right  of  action  on  the 
nise  may,  it  seems,  be  made  by  the  contract  a  condition 
sedent  of  a  particuhir  suit.  Theite  seems  no  reason  why 
dee  may  not  promise  to  perform,  only  if  action  is  brought 
lin  a  certain  time.  Bringing  the  suit  within  this  time  is 
1  a  condition  of  the  plaintiff's  right  to  recover.  He  has 
ed  a  right  of  action  as  soon  as  the  necessary  facts  occur 
;h  enable  him  to  bring  suit;  but  for  the  enforcement  of 
particular  suit  that  he  brings  the  fact  that  the  time  Hmit 
not  elapsed  is  a  neceesaiy  elem^it.  It  seems  a  question 
onstniction  whether  in  a  given  contract  the  parties  have 
aded  merely  that  a  right  of  action  shall  cease  or  have 
dded  that  it  is  a  necessary  prerequisite  of  any  action 
;h  may  be  brought  that  it  shall  be  brou^t  within  a  given 

ing  the  asflured  notice  shall  be  given 
in  all  aaeee  of  change  of  reaidmoe,  oo- 
eupation  or  name.  TitA  clause  does 
not  state  that  the  giving  of  notice 
shall  be  a  ocmdition  [H-eoedent  to  liabil- 
it7-  It  is  followed  hy  a  condition 
[which  states  that  for  change  of  em- 
ployment without  notice]  .  .  .  this 
policy  shall  become  absolutelj  void 
and  the  prtmium  paid  for  the  same 
shall  be  forfeited  to  the  conqiany. 
Tiua  clause  shows  that  wbere  the  fail- 
ure to  comply  with  a  condition  is  to 
exonerate  the  company  from  liability, 
the  intention  that  the  policy  shall  bear 
that  construction  is  made  clear  by  ex- 
press words."  So  in  Eliot  N'ational 
Bank  v.  Beal,  141  Mass.  666,  6  N.  E. 
742,  a  condition  in  a  bond  which  pro~ 
vided  "that  no  suit  at  law  shall  be 
brought  or  founded  upon  it,  unless  the 
same  be  commenced  within  the  period 
of  twelve  months"  after  tennination 
of  the  empbyment  of  one  for  ndiooe 
faithful  conduct  tite  bond  was  given, 
was  held  excused  by  the  death  of  a 
surety  on  the  bond  during  the  pend- 
ency of  an  action  againat  him  which 
compelled  a  new  action  to  be  brou^t 
aft«r  a  lapse  of  twelve  months. 


lemmes  t>.  Hartford  Insurance 
13  Wall.  168,  20  L.  Ed.  490;  Eam- 

V.  Sun  Mutual  Aid  Society,  68 
466,  12  Atl.  884,  6  Am.  St.  Bep. 

In  Stoneham  u.  The  Ooean,  Ry., 
Insunmoe  Co.,  19  Q.  B.  D.  237, 
licy  of  insurance  covered  death 
d  by  accident  happening  within 
Tnited  IQngdom,  and  was  made 
ct  to  a  oondition  that  in  case  of 

accident  notice  th»«of  must  be 
to  the  insurers  within  seven 
Tlie  assured  was  accidentally 
oed  within  the  United  Kingdom, 
a  impomible  to  give  notice  within 
I  days.  In  an  action  on  the  policy, 
s  held  that  notice  was  not  a  con- 
1  precedent  to  the  right  to  recover, 
the  insurem  were  liable.     The 

nid  (p.  239): 

lie  policy  is  expressed  to  be  made 
ct  to  certain  conditions ;  the  words 
Mt  that  these  conditions  shall  be 
dered  as  conditions  precedent 
kbility,  but,  'Provided  also  that 
polioy  shall  be  subject  to  the 
itiona  indorsed  hereon,  which  shall 
mstdered  as  incorporated  herein.' 

of  these  conditions  .  .  .  pro- 
I  that  for  the  purpose  of  identify- 


r 
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time.'^  Where  a  condition  is  precedent  in  effect  and  sub- 
sequent in  fonn  only,  as  in  the  case  of  a  penal  bond,  impossi- 
bility of  perfonniDg  the  condition  will  necessarily  prevent 
liability  on  the  promise,''  for  the  reasons  stated  in  the  preceding 
section. 


§  810.  Impossibility  of  performing  the  condition  of  a  bond. 

It  has  been  thought  that  in  case  of  impossibiUty  to  perform 
the  condition  of  a  bond  'Hhe  law  has  stuck  at  the  merely 
formal  view  of  a  bond  as  a  contract  to  pay  the  penal  sum, 
subject  to  be  avoided  by  the  performance  of  the  condition; 
accordingly  if  the  condition  is  impossible  either  in  itself  or  in 
law  the  obligation  remains  absolute.''  '^  In  support  of  this 
statement  cases  are  cited  where  the  condition,  at  the  outset, 
is  evidently  impossible,  illegal  or  absurd — 

''If  a  man  be  boimd  in  an  obUgation,  &c.,  with  condition 


'*  In  Riddlesbarger  v,  Hartford  Ins. 
Co.,  7  Wall.  386, 19  L.  Ed.  257;  Brown 
V.  Hartford  Ins.  Co.,  7  R.  I.  301; 
Wilkinson  v.  John  Hancock  Mutual 
Life  Ins.  Co.,  27  R.  I.  146,  61  AU.  43; 
Wilson  t;.  ^tna  Ins.  Co.,  27  Vt.  99, 
it  was  held  that  the  plaintiff  must  at 
his  peril  bring  suit  on  an  insurance 
policy  in  spite  of  supervening  impos- 
sibility. In  Wilkinson  v.  John  Han- 
cock Mutual  Life  Ins.  Co.,  supra,  at 
page  150,  the  court  said,  quoting  from 
the  earlier  Rhode  Island  decision, 
'"The  statute  of  limitation  has  no 
application,  in  any  of  its  provisions,  to 
the  clause  in  question;  and,  indeed, 
the  only  argument  against  the  clause 
is  that  it  sets  up  for  the  contract  a 
different  law  of  limitation  from  that 
which  the  statute  imposes.  We  have 
held  that  the  contracting  parties 
have  a  right  to  do  this  in  reference  to 
a  policy  of  fire  insurance;  and  we  know 
no  right  that  we  have,  from  consider- 
ation of  general  equity,  to  import  into 
their  contract  qualifying  terms,  which 
they  have  not  seen  fit  to  adopt.'  To 
the  same  effect  are,  McElroy  v.  Con- 
tinental Ins.  Co.,  48  Kan.  200,  29 


Pac.  478;  2  May  Ins.  (4th  Ed.},  p.  1150, 
sec.  483;  Ward  v.  Penn.  Fire  Ins.  Co., 
82  Miss.  124,  33  Southern  Rep.  841; 
Fey  f^.  I.  O.  O.  F.  Mutual  Ins.  Soc., 
120  Wis.  358,  98  N.  W.  Rep.  206,  209; 
Mead  v.  Phoenix  Ins.  Co.,  68  Kans. 
432,  75  Pac.  475,  104  Am.  St.  R^. 
412,  64  L.  R.  A.  79.  While  these 
cases  are  not  exactly  in  point,  we  think 
they  are  instructive  and  direct  us 
towards  the  conclusion  at  which  we 
have  arrived,  viz:  that  the  terms  of 
the  contract,  taken  in  their  ordinary 
sense,  are  binding;  and  hence,  when 
the  cause  of  action  arises,  when  the 
sum  specified  in  the  contract  becomes 
payable  according  to  its  terms,  the 
beneficiary  must  procure  suit  to  be 
brought  by  a  person  competent  to  sue, 
within  two  years  thereafter,  or  the  con- 
tract is  ended." 

**  Bacon,  Abr.  CoNDmoNs  (Q). 
See  also  Brown  v,  London,  30  L.  J.  C. 
P.  (N.  S.)  225;  Gray  v.  Gardner,  17 
Mass.  188;  Brown  v,  Dillahunty,  4 
Sm.  &  M.  713,  43  Am.  Dec.  499. 
Cf.  Rose  V.  McLeod,  2  Bay,  108. 

'« Wald's  Pollock  on  Contracts  (3d 
ed.),  556. 
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the  obl^^r  do  go  from  the  church  of  St.  Peter  in  Weet^ 
r  to  the  church  of  St.  Peter  in  Rome  within  three  bouiB, 
len  the  obligation  shall  be  void.  The  condition  Ib  void 
ipossible  and  the  obUgation  standetb  good."  "If  a 
J  bound  with  a  condition  to  enfeoff  his  wife,  the  con- 
is  void  and  against  law,  because  it  is  against  the  maxim 
and  yet  the  bond  is  good."  "  "Whai  the  condition 
bligation  is  so  insensible  and  tmcertun  that  the  m«an- 
not  be  known,  there  the  condition  only  is  void  and  the 
ion  good."  "  But  the  law  was  otherwise  in  regard  to 
ining  excusable  impossibility.  A  b^  bond  conditioned 
elivery  of  the  pei^on  bailed  at  a  c^tain  day,  was  ex- 
ly  death  of  that  person.*^   The  reason  of  the  distincticoi 

0  be  this;  In  the  first  class  of  cases  the  bond  was  but 
h.  act  unless  construed  as  the  equival^it  of  an  uncon- 

1  covenant  to  pay  the  penal  sum.  The  impossible 
3n  could  not  sraisibly  be  takea  as  itself  amoimting  to 
lant.  In  the  second  class  of  cases,  however,  the  court 
ed  the  instrument  as  amoimting  in  effect  to  a  covenant 
irm  the  condition  with  an  agreement  to  pay  the  penal 
case  of  failure  to  do  so.**  The  impossibility  of  the  con- 
3  dealt  with,  therefore,  in  the  same  way  as  impossibility 
"enant.** 

Effect  of  agreement  in  contract  excluding  excuses. 
■der  to  increase  the  certainty  of  their  relations,  parties 
atract  not  infrequently  ^p%e  that  the  contract  shall  be 
led  or  a  condition  shall  be  enforced  according  to  its 
inthout  regard  to  possible  defences.  In  a  building 
t,  for  instance,  it  may  be  provided  that  the  architect's 
kte  shall  be  final  and  shall  not  be  set  aside  "for  any 
or  for  any  pretense,  su^estion,  chai^,  or  insinuation 
1,  collusion,  or  confederacy."    Such  an  ^reement  has 

lit.  206b.  oondition  is  to  be  i>eTformed  by  a 

p.  Touohst.  373.  atranger  who  refuses  to  axit.    Here  the 

n'fl    Abr.    CoNDmoNa    (Q);  obligor  is  liable.    RoUe  Abr.  1,  452  L. 

ff.  Sowgate,  Wm.  Jones,  29,  pi.  6;  Shepp.  Touchst.  392. 
«fra,  i  1944.  CoseB  must  be  "See  supra,  jj 670,  774. 
ihed  where  the  impooaibility  "Rolle's  Abr.  4S0. 

'  subjective,  «.  g.,  where  the 
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been  upheld  so  far  as  to  preclude  a  builder  from  assertisg 
fraud  on  the  part  of  the  architect;^  but  the  court  intimated 
that  such  a  provision  would  not  avail  against  collusion  or 
fraud  of  the  defendant  himself.  It  seems  clear  that  no  agree- 
ment of  the  parties  can  preclude  this  defence^  for  fraud  in  the 
inception  of  the  agreement  renders  voidable  the  very  agree- 
ment not  to  set  up  fraud,  and,  aside  from  this  technical  but 
sound  argument,  such  an  agreement  would  obviously  be 
against  public  policy.^* 

The  commonest  application  of  the  principle  under  dis- 
cussion is  in  case  of  life  insurance  policies,  providing  that  they 
shall  be  incontestable  either  at  once,  or  within  a  certain  time 
after  issue.  The  law  is  clearly  settled  that  if  a  fixed  reascm- 
able  period,  as  one  or  two  years,  is  allowed  by  the  policy 
to  the  insurer  to  discover  such  defences  to  the  policy  as  may 
exist,  the  provision  is  binding  and  effective  even  in  spite  of 
fraud  of  the  insurer.  ^^    A  short  but  not  unreasonable  statute 


«TulliB  V.  Jacson,  [1892]  3  Ch. 
441. 

«^  In  Pearson  v.  Dublin,  [1007]  A.  C. 
351,  in  an  action  of  deceit  for  furn- 
ishing defective  plans,  a  contract  was 
set  up  which  contained  a  clause  to 
the  effect  that  the  contractors  must 
not  rely  on  any  repres^itation  made  in 
the  plans  or  elsewhere  but  must  ascer- 
tain the  facts  for  themselves.  Lord 
Lorebum,  L.  C,  said,  at  page  363; 
"It  seems  dear  that  no  one  can  escape 
liability  for  his  own  fraudulent  state- 
ments by  inserting  in  a  contract  a 
clause  that  the  other  party  shall  not 
rely  upon  them.  I  will  not  say  that  a 
man,  himself  innocent,  may  not  under 
any  circumstances,  however  peculiar, 
guard  himself  by  apt  and  expieaa 
clauses  from  liability  for  the  fraud 
of  his  own  agents."  In  Industrial, 
etc..  Trust  v.  Tod,  180  N.  Y.  215,  73 
N.  E.  7,  there  was  in  suit  an  agree- 
ment of  bondholders  not  to  charge 
trustees  under  a  reorganisation  agree- 
ment ezo^t  for  wilful  default;  and 
the  trustees  were  by  the  instrument 
given  final  power  to  construe  its  mean- 


ing. The  court  held  this  provision 
must  be  qualified  by  inserting  "in 
good  faith."  To  go  beyond  this  was 
to  go  beyond  the  limits  fixed  by  public 
policy. 

The  Swiss  Federal  Code  of  Obliga- 
tions, Art.  100,  provides  that  any 
stipulation  in  advance  to  free  an  obligor 
from  the  responsibility  for  fraud  or 
serious  fault  is  void. 

«>  WeU  V.  Federal  Life  Ins.  Co.,  284 
ni.  425,  106  N.  E.  246;  Indiana  Nat. 
life  Ins.  Ck>.  v,  McGinnis,  180  Ind.  9, 
101  N.  E.  289,  45  L.  R.  A.  (N.  8.)  192; 
Goodwin  v.  Provident,  etc.,  Assuraace 
Association,  97  Iowa,  226,  234,  66  N. 
W.  157,  32  L.  R.  A.  473,  59  Am.  St. 
Rep.  411;  Supreme  Court  v.  Updegraff, 
68  Eans.  474,  75  Fte.  477;  Kansas 
Mutual  Life  Ins.  Co.  v.  Whitehead, 
123  Ky.  21,  93  S.  W.  609;  Reagan  v. 
Union  Mutual  Life  Ins.  Co.,  189 
Mass.  555,  556,  76  N.  £.  217,  2  L.  R. 
A.  (N.  8.)  821,  109  Am.  St.  Rep.  659; 
Harris  v.  Security  Life  Ins.  Co.,  242 
Mo.  304, 154  8.  W.  68;  Vetter  v.  Mas- 
sachusetts Nat.  Life  Assooiatioii,  29 
N.  Y.  App.  Div.  72,  51   N.   Y.  S. 
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itatioDS  is  thus  agreed  upon.  But  a  provision  that  such 
icy  shall  be  incontestable  from  the  date  of  issue  is  in- 
iial  SO  far  as  the  defence  of  fraud  is  concerned.^'   • 


inray  v.  State  Ins.  Co.,  22  B.  I. 
t  AU.  800,  £3  L.  B.  A.  742; 
Jphia  Life  Ins.  Co.  v.  Arnold, 
).  418,  81  S.  E.  964;  COemrat  v. 
atk  Insunnoe  Co.,  101  Tenn. 
a  W.  661,  42  Ij.  K.  A.  247.  70 


J*  Reagan  e.  Union  Mutual  Life  Ins. 
Co.,  189  Masi.  S5S,  76  N.  £.  217,  2 
L.  R.  A.  (N.  S.)  821,  109  Am.  St.  lUp. 
669.  Tlie  ooatnuy  dMiaion  of  Duvall 
B.  Muti.  Ins.  Co.  of  Montana,  28  Ida. 
366, 164  Fao.  833,  is  indef«Mible. 


CHAPTER  XXVI 

NON-PERFORMANCE  OF  A  COUNTER-PROMISE  j 
AN  EXCUSE  FOR  BREACH  OF  PROMISE 

The  problanguggMited  in  this  chapter  is  confined  to  bilateral  oonttttcta I 

Various  methods  of  dealing  with  the  problem I 

Meaning  of  failure  of  conaideration 1 

DiSerencee  in  effect  of  the  different  theories '■ 

Under  the  early  law  mutual  promises  were  independent i 

Lord  Mansfield  introduced  the  doctrine  of  mutual  dependency 

Boone  v.  Eyre l 

Pordoge  p.  Cole 1 

Serjeant  WiUiams'  Rules '■ 

Comment  on  Serjeant  Williamfl'fint  two  Rules I 

Comment  on  Serjeant  Williams'  Rules  3,  4,  and  5 I 

Criticism  of  the  general  theory  of  Serjeant  Williams'  Rules ! 

Intent  of  the  parties  controls  if  expressed i 

Fictitiously  imputed  intentions ^  .  i 

Intention  must  relate  to  the  time  of  the  formation  of  the  costiact 1 

Implied  conditions  if  based  on  intention  must  be  given  strict  effect i 

Promisee  called  absolute  are  generally  not  strictly  bo I 

Order  of  time  of  performances ; 1 

Order  of  performances  when  one  or  both  take  time I 

When  performance  on  one  side  requires  an  indefinite  time. I 

Readiness  and  wiUingneaa 1 

What  amounts  to  an  offer  to  perform i 

Tender  is  not  necessary  in  equity  unless  time  is  of  the  essence i 

When  concurrent  conditions  are  implied i 

Effect  of  the  place  of  performance  on  concurrent  conditions J 

Concurrent  conditions  are  not  necessarily  mutual I 

Failure  to  perform  on  the  part  of  the  plaintiff  owing  to  eicusaMe  impossi- 
bility   : 

Ignorance  of  the  plaintiff's  breach  of  contract  when  the  defendant  fails  to 

perform 

Promises  in  separate  contracts ; 

Part  performance  on  one  side 

Substantial  performance 

Benefit  derived  by  the  defendant  from  the  plaintiff's  part  performance. 

Breach  in  limine 

Distinction  between  breach  as  to  the  time  of  performance  and  as  to  character 

Meaning  of  time  being  of  the  essence 

A  breach  in  limine  as  to  time  ia  fata!  in  contracts  of  sale 

Whether  the  time  for  the  payment  of  money  is  of  the  essence 

Time  in  building  contracts 
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lot  of  the  essence  in  oontracta  of  aerrioe 8S0 

ne  is  essenti&l  in  pnforming  collateral  stipulations Sfil 

'  time  is  not  generally  of  the  essence 852 

if  the  essence  in  equity  in  a  contract  of  option 853 

if  the  essence  evai  in  equity  if  the  property  is  of  speculative  or  fluo- 

[  value 864 

,-  adoption  of  the  Equity  Rule 855 

*y  be  waived 866 

[lerfonimnce 867 

lateral  contracta 858 

lebta  do  not  cancel  one  another 859 

lependency  and  particular  dependency 860 

contracts — meaning  of  the  term 861 

wntract  will  be  coiLBtrued  as  divisible 862 

insactions  constitute  several  contracts 863 

IB  implied  in  divisible  contracts 864 

est  of  intmt  to  repudiate. 86S 

ty  of  the  breach  is  the  true  test 866 


quality  of  an  inat&lment 868 

aporarily  to  withold  performance  distinguished  from  right  to  refuse 

*ly 869 

part  performance  of  a  divisible  contract 870 

the  party  first  in  default  can  ever  recover 871 

stating  a  price  for  part  of  the  performance  in  a  contract  not  whoUy 

le. 872 

al  contract  to  form  a  future  ctmtract  or  sale 873 

an  between  performance  and  preparation  for  performance. 874 

ve  breach  of  promise  excuses  performance  of  the  counter  promise. .  873 

ve  failure  of  considoation  where  conditions  are  concurrent 876 

,ve  inability 877 

rt  lack  of  title  to  specific  property  excuses  the  buyer 878 

Ted  or  incomplete  title 879 

ly  or  bankruptcy 880 

to  perform  unless  the  other  party  performs. 881 

tiesunableor  unwilling  to  j>erform 8S2 

damages  provide  for  cancellation  of  mutual  obligations  to  exchange 

nanow 883 

ed  ri^t  of  action  for  breach  of  contract  may  be  discha^ed  by  the 

Ta  subsequent  inability  to  perform 884 

r  threatened  failure  of  consideration  will  discharge  liability  already 

i 885 

of  seller's  lien  upon  actual  or  threatoied  failure  of  considoation  . . .  886 
7.  Conradt 887 


rformances  in  bilateral  oontracto  are  in  exchange  for  one  another  . 
ts  in  leases  are  independoit 

tive  eviction 

OS  implied  in  fact 

impliedly  conditional  upon  notice 
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§  812.  The  problem  suggested  in  this  chapter  is  confined  to 
bilateral  contracts. 

The  promisGr  in  a  unilateral  contract  sufficiently  insures 
himself  against  becoming  liable  without  getting  the  counter- 
performance  he  seeks,  for  until  he  gets  that  counter-performance 
there  is  not  only  no  right  of  action  against  him,  but  no  con- 
tract has  arisen.  In  a  bilateral  contract,  however,  unless  a 
promisor  qualifies  his  promise  by  a  condition  that  the  other 
party  to  the  contract  shall  perform,  or  offer  to  perform,  before 
his  own  promise  becomes  enforceable,  he  is  bound  to  perform, 
if  the  words  of  the  transaction  are  alone  considered,  irrespective 
of  the  non-performance  of  the  counter-promise.  Each  party 
on  this  assumption  will  have  a  right  of  action  on  the  promise 
of  the  other  party. 

§  813.  Various  methods  of  dealing  with  the  problem. 

As  the  Uteral  tenor  of  the  language  of  a  contract  is  not  neces- 
sarily conclusive,  various  methods  may  be  suggested  of  adjusting 
the  rights  of  parties  who  have  entered  into  a  bilateral  contract 
consisting  of  counter  promises  each  in  terms  unconditional. 

1.  The  promises  may  be  enforced  according  to  their  tenor; 
no  effect  as  a  defence  being  given  in  an  action  on  one  promise 
to  the  non-performance  of  the  other. 

2.  It  may  be  said  that  in  spite  of  the  unqualified  terms  of 
the  promises,  liability  upon  one  promise  is  conditional  or 
dependent  on  the  performance  of  the  other,  in  accordance 
with  rules  of  construction  based  on  the  supposed  or  imputed, 
though  not  expressed,  intention  of  the  parties. 

3.  It  may  be  said  that  a  party  materially  in  default  himself 
cannot  recover  damages  from  the  other  party  because  of  a 
doctrine  which  su^ests  both  contributory  negligence  and  a 
requirement  of  equity.  One  who  is  himself  guilty  of  a  wrong 
for  breach  of  a  contract  it  may  be  said  should  not  seek  to  hold 
his  co-contractor  liable.  A  doctrine  of  this  sort  is  frequently 
applied  by  courts  of  equity.  A  complainant  whose  own 
attitude  is  unconscientious  is  frequently  denied  relief.^ 

^  Thus  one  who  violates  a  mutually      another.    Smith  v.  Spencer,  81  N.  J. 
restrictive  covenant  cannot  complain      Ek).  389,  87  Atl.  158. 
in  equity  of  a  similar  violation  by 
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It  loay  be  sadd  that  in  a  bilateral  ccmtract  not  only  are 
tonuses  consideration  for  one  another  but  that  the  parties 
xnplate  that  the  performance  alao  shall  be  exchanged 
or  the  otha*;  in  other  words,  that  in  a  bilateral  contract 
ible  exchange  is  contemplated,  first  of  promises  and  later 
irfonnances;  and  that  just  as  a  failure  to  give  a  promise 
le  side  would  entail  invalidity  of  the  counter  promise,  so 
lure  to  ^ve  p^ormance  on  one  side  should  on  this  view 
ve  the  party  in  default  o{  a  right  to  enforce  performance 
.e  other  side. 

is  view  is,  it  seems,  the  best  supported  by  reason  and  is 
which  best  explains  the  decisions  of  the  cotui»,  for  al- 
^  the  second  theory  is  that  more  often  stated  in  tenns 
dicial  opinions,  some  of  the  actual  results  reached  cannot 
ell  explained  by  it,  and  not  a  few  recent  decisions  em- 
ize  the  fourth  view.*    Even  where  the  words  "fwlure 

stitutes  a  failure  of  consideration — 
either  partial  or  total,  aa  the  case  may 
be — within  the  me&ning  of  section  1689 
of  the  Ciril  Code.'  See,  also.  Sterling 
V.  Gregory,  149  Cal.  121,  85  Fao. 
305,  and  Qeary  v.  Folger,  84  Cal.  316, 
24  Pac.  280,  IS  Am.  St.  Rep.  187." 
Grotbeer  v.  Panama-Pacific  Land  Co., 
(Cal.  App.  1919),  181  Pac.  667. 

In  Fullam  v.  Wright  &  Colton  Wire 
Cloth  Co.,  190  Maas.  474,  478,  82 
N.  E.  711,  Bi&ley,  J.,  said:  "The  failure 
of  the  plajntiffa  to  meet  this  require- 
ment of  [the  contract  in  regard  to] 
delivery  resulted  in  a  total  failure  of 
consideration  which  justified  the  de- 
fendant in  a  complete  repudiation  of 
the  Bale." 

In  Pouasard  p.  Spiere,  1  Q,  B.  D.  410, 
BktdLbum,  J.,  said,  in  apeaking  of  the 
effeot  of  a  failure  by  the  plaintiff  to 
keep  a  promise  that  his  wife  should 
sing  in  opera,  "the  damage  to  the 
defendants  and  the  consequent  failure 
of  consideration  is  just  as  great  aa  if  it 
had  been  occasioned  by  the  plaintiff's 
fault,  inatead  of  by  hia  wife's  mis- 
fortune." See  also  Rosenthal  Paper 
Co.  p.  National  &c.  Paper  Co.,   175 


Ward  V.   Textile 
J9  N.  Y.  App.  Div.  109, 112,  123 

8.  918:  "The  law  ia  now  well 
.  that  a  promise  or  agreement  by 
uty  to  a  contract,  not  under 
}  do  or  refrain  from  doing  some 
thing  before  the  other  party  to 
itract  is  to  be  obligated  to  per- 
s  the  consideration  for  the  oon- 
aod  may  be  shown  by  parol, 
lat  failure  to  fnlfill  the  promise 

perform  the  agreement  oon- 
B  a  failure  of  coosidetstion,  and 
B  the  other  party  from  perform- 
Bookstaver  r.  Jayne,  60  N.  Y. 

See  also  extracts  from  Acme 
Co.  8.  Older,  64  W.  Va.  255,  61 
235,  17  L.  R.  A.  (N.  8.)  807, 
!840,  n. 

Iray  B.  Lowery,  163  Cal.  256, 260, 
'ac    1004,   similarly  the   court 

"This     case    therefore     oomes 

the  rule  stated  in  Richter  v. 
Uad  &  Stock  Co.,  12S  Cal.  372, 
!.  40,  as  follows:  'In  all  execu- 
Dntracts  the  several  obligations 
i  parties  constitute  to  each, 
leaQy,  the  consideration  of  the 
ct;  and  a  failure  to  perform  con- 
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of  consideration"  are  not  used  the  fundamental  idea  implied 
therein  is  often  expressed.'  In  adopting  this  view,  it  is  not 
necessary  to  reject  the  second  in  every  case.  When  A  and  B 
promise  respectively  to  buy  and  sell  stock  in  a  corporation 
on  May  1,  the  natural  meaning  of  such  langus^  in  the  year 
1500  may  have  been  that  the  promises  were  independent. 
Four  hundred  years  later  that  is  not  the  natural  construction. 
The  customary  methods  of  doing  business  of  the  kind  by  con- 
currently conditional  performances  are  understood  by  the 
parties,  and,  therefore,  determine  the  meaning  of  theh-  lan- 
guage. But  whether  or  not  it  is  possible  to  imply  a  condition 
as  matter  of  fact  by  ordinal  rules  of  construction,  the  general 
and  far-reaching  principle  of  justice  should  also  be  observed 
that  performance  on  one  side  should  not  be  required,  if  the 
other  party  is  materially  in  d^ault  in  the  performance  which 
he  was  to  give  in  exchange. 

§  814.  Meaning  of  failure  of  consideration. 

It  has  been  said  that:  ''Strictly  speaking,  there  can  be  no 
such  thing  as  a  '  failure  of  consideration.'  Either  the  promisor 
receives  the  consideration  he  has  bargained  for,  or  he  does  not. 
If  he  does  not  receive  the  consideration,  there  is  no  contract; 
if  he  does  receive  the  consideration  there  can  be  no  '  failure ' 
of  consideration  thereafter."  *  Though  the  expression  thus 
criticised  may  be  sometimes  loosely  used,  it  is  not  inacciu:ate. 
It  is  used  not  infrequently  where  mistake  or  fraud  excuses  the 
performance  of  a  promise,  as  where  a  purchaser  promises  to 
pay  for  a  supposed  patent  which  is  in  fact  void,*  or  for  a  horse 
which,  unknown  to  the  parties  or  at  least  to  the  buyer,  is  not  in 
existence  at  the  time  of  the  bargain.  But  the  fact  that  there 
is  fraud  or  mistake  will  not  prevent  it  from  also  being  true 

N.  Y.  App.  D.  606,  162  N.  Y.  S.  814,      deliver  the  consideration  [i.  c,  to  per- 

form  his  promise]  may  be  treated  at 
law  as  well  as  in  equity  as  a  justifica- 
tion for  non-performanoe  by  the  de- 
fendants.'' Bryne  v,  Dorey,  221  Mass. 
399,  404,  109  N.  E.  146. 

^Harriman  on  Contracts  (2d  ed.)» 
§524.    Copied  in  9  Cyc.  369. 

*  See  supra,  §  137. 


818. 

*  ''It  does  not  turn  upon  any  ques- 
tion of  condition  precedent.  The  only 
question  is,  whether  if  a  man  who  is 
bound  to  perform  his  part  of  a  con- 
tract does  not  do  so,  he  can  enforce  the 
contract  against  the  other  party." 
Pollock,  C.  B.,  Hoare  v.  Rennie,  5  H. 
&  N.  19.     "His  persistent  refusal  to 
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ihere  U  failure  of  consideration.  The  failure  m&y  also 
rvene  after  the  bargain,  and  it  is  immaterial  so  far  as  the 
riety  of  the  term  ia  concerned,  whether  the  failure  is  due 
aud,  mistake,  impossibility  or  wilful  breach  of  promise. 
:hai^  of  inaccuracy  against  the  term  is  due  to  the  assun^ 
that  the  cousid^^tioir  that  fails  is  the  consideration  for 
inuse,  whereas  it  is  the  consideration  for  a  performance.* 
fundamental  meaning  of  consideration  is  a  price  or  ex- 
ge  for  something  and  it  is  as  accurate  terminology  to  spe^ 
le  consideration  for  a  conveyance  or  other  executed  act 
•  speak  of  the  consideration  for  a  promise.  The  require- 
8  for  legally  sufficient  consideration  in  one  or  the  other 
may  differ,  but  Uiat  is  another  matter.'  F^ure  of  con- 
ation then  will  &aat  whereverCone  who  has  either  given 
xmiised  to  give  som£  performance  fails  without  his  fault 
cdve  the  agreed  exchai^  for  that  performance.*)  Thus 
vho  has  paid  $500  in  return  for  an  agreement  to  transfer 
rse  to  him,  fails  to  receive  the  considoation  or  exchange 
is  $500  if  the  horse  is  not  transferred.  The  $500  is  not 
the  consideration  for  the  seller's  promise,  but  it  is  the 
or  consideration  for  the  horse.  The  reason  why  the  horse 
t  transferred  may  be  due  to  excusable  impossibility  (as 
i  horse  should  die  before  the  title  was  transferred),  or  it 
be  due  to  breach  of  duty  on  the  part  of  the  seller.  In 
r  case  the  buyer  may  recover  his  payment.*  In  the 
ration  given,  it  is  immaterial  whether  the  $500  was  paid 
B  consideration  for  a  unilateral  contract  or  as  performance 
e  buyer's  part  of  a  contract  origuially  bilateral, 
analogous  situation  arises  in  bilateral  contracts  where 
promises  are  still  executory.  If  the  buyer  has  not  yet 
the  price  for  the  horse  at  the  time  of  its  death,  the  con- 

i  correctnees  of  the  assumption  SON.  J.  L. 286, 293),Btillthe8iib9t&iice 

yttea  admitted.    TIiub  in  United  of  the  matter  ia  the  same,  so  far  as 

B.  TTuited  States  I^ldelity  Co.,  concerns  the  meaauie  of  the  detriment 

S.  612,  525,  69  L.  Ed.  696,  35  to  the  promisee." 

h.  Rep.  298,  it  is  said:  "Con-  '  See  iupra,  i  101. 

that  there  was  not,  technically,  *  See  Palmer  v.  Guilloir,  224  Mass.  I, 

re  of  oansideration,  because  his  112N.E.  493;  also  GrotheerEi.  Panama- 

e  and  not  its  perfonnance  was  Pacific  I^nd  Co.,  (Calif.  App.  191S), 

itnras  the  ooneidemtion  (United  181  Pac.  667. 
be  Rubber  Mfg.  Co.  c.  Conrad, 
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sideratioii  or  exchange  for  the  payment  has  failed,  and, 
similarly^  if  the  seller  wrongfully  breaks  his  promise  to  transfer, 
the  buyer  is  not  getting  the  exchazige  or  consideration  for  the 
payment  which  he  had  i^reed  to  make.  And  as  the  seller 
mi^t  reclaim  the  price  if  it  had  already  been  paid,  a  fortiori, 
he  is  excused  from  keeping  his  promise  to  pay  it,  if  not  yet 
paid.  If  the  time  for  the  seller's  performance  had  not  arrived 
at  the  time  when  the  payment  of  the  price  became  due,  but 
it  was  then  evident  that  when  the  time  for  the  seller's  per- 
formance should  come  due,  he  would  be  either  imable  to  {per- 
form or  would  refuse  to  perform,  though  the  exchange  or  con- 
sideration for  the  buyer's  performance  would  not  yet  have 
failed,  it  would  be  evident  that  there  would  subsequently  be 
failure  of  consideration.  Such  prospective  failure  of  considera- 
tion should  have  the  same  effect  in  excusing  a  promisor  as  a 
failure  of  consideration  which  has  actually  taken  place.' 

§  816.  Differences  in  effect  of  the  different  theories. 

It  is  obvious  that  the  first  of  the  theories  suggested  in  a  pre- 
ceding section,^  that  of  mutual  independency  of  the  pronodses, 
will  produce  strikii^  differences  in  effect  from  any  of  the  other 
views.  The  others,  however,  may  seem  substantially  identical 
in  their  results  with  one  another,  and  it  is  true  that  most  cases 
would  be  similarly  decided  whichever  of  these  others  were 
adopted.  Nevertheless  there  are  important  differences  not 
only  in  theory,  but  in  consequences  which  follow  from  the 
adoption  of  one  or  the  other.  Especially  is  the  difference 
between  the  second  view  on  the  one  hand  to  be  distinguished 
from  the  third  and  fourth  on  the  other. 

Under  the  doctrine  of  implied  conditions  the  court  must  seek 
the  intention  of  the  parties.  It  is  trying  to  construe  the  con- 
tract, that  is,  to  find  its  meaning  at  the  time  it  was  made;  and, 
having  found  that  meaning,  to  enforce  the  contract -according 
to  that  meaning  whatever  circumstances  may  afterwards  arise. 
It  can  logically  make  no  difference  whether  the*  plaintiff  has 
partly  performed  his  contract  or  not.  It  can  make  no  differ- 
ence that  the  defendant's  performance,  which  apparently  might 

•  See  infra,  §  874.  *»  §  813. 


.6         COVNTEB-PROlaSE   AND  BREACH   OF   PR0UI8E  1565 

be  due  under  the  terms  of  the  contract  until  aft«r  the  plain- 
3,  has,  as  subsequently  turns  out,  become  due  b^ore. 
1  short,  upon  the  theory  of  construction  the  i^hts  of  the 
Hes  must  be  adjusted  by  a  rule  adopted  at  the  time  of  the 
tract  and  thereafter'  unflinchii^ly  carried  out;  while  under 
other  two  rules  the  equities  of  the  situation  as  they  arise 
properly  taken  into  account.  Since  the  court  in  applying 
n  is  not  concluded  by  the  construction  of  the  contract,  it 
''  admit  that  the  defendant's  pnmiise  b  absolute  but  oever^ 
ees  decide  that  just  as  fraud  is  a  defence  to  an  absolute 
nise,  so  tiie  failure  of  the  plaintiff  to  perform  his  agreement 
Iso  a  defence,  called  in  the  Civil  Law  exceptio  non  adimpleti 
ractus. 

he  third  and  fourth  theories  si^geeted  are  more  nearly 
itical.  The  fourth  theory,  however,  su^ests  the  only 
{factory  baas  on  which  to  rest  the  defendant's  excuse  when 
plaintiff  makes  defatdt.  In  one  class  of  cases,  moreover,  a 
Tent  result  is  produced,  according  as  one  or  the  other  view 
iopted.  Though  it  is  generally  true  that  in  bilateral  con- 
ts  the  parties  plan  a  double  exchange — an  exchange  of 
ormances  as  well  as  a  promise — this  is  not  true  in  one  class 
ontracts — aleatory  contracts.  In  such  contracts  imder  the 
th  view  suggested,  breach  of  contract  by  the  plaintiff  doee 
excuse  the  defendant  whereas  under  the  third  view  there 
Id  be  an  excuse.'"  For  an  understanding  of  the  existii^ 
governing  the  dependency  of  promises  in  bilateral  con- 
ts,  the  historical  development  of  the  subject  must  be  con- 
red. 

6.  Under  the  early  law  mutual  promises  were  Inde- 
pendent 

was  settled  law  for  centuries  that  mutual  promises  unless 
ainii^  express  conditions  were  independent.  This  had 
ainly  become  established  as  to  mutual  covenants  by  the 
-  1500  and  probably  earlier,  and  remained  unquestioned 
both  as  to  covenants  and  simple  contracts  until  the  time 
ord  Mansfield.'^ 

tee  mfra,  S  888.  10b.,    plac.   7,    Fineux,    C.  J.,  said: 

[n  Year  Book  15  Hen,  VII,  fol.      "If  oae  covenant  with  me  to  serva 
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§  817.  Lord  Mansfield  introduced  the  doctrine  of  mutual  de- 
pendency. 

In  1744y  WilleSy  J.,  expressed  his  dislike  ''of  those  cases, 
though  they  are  too  many  to  be  now  overruled,  where  it  is 
determined  that  the  breach  of  one  covenant,  thou^  plainly 
relative  to  the  other,  cannot  be  pleaded  in  bar  to  an  action 
brought  for  the  breach  of  the  other,  but  the  other  party  must 
be  left  to  bring  his  action  for  the  breach  of  the  other;  as  where 
there  are  two  covenants  in  a  deed,  the  one  for  repairing  and 
the  other  for  finding  timber  for  the  reparations;  this  notion 
plainly  tending  to  make  two  actions  instead  of  one,  and  to  a 
circuity  of  action  and  multiplying  actions,  both  which  the  law 
so  much  abhors/'  He  added,  ''If,  therefore  this  were  a  new 
point,  I  should  be  inclined  to  be  of  opinion  that,  though,  where 
there  are  mutual  covenants  relative  to  one  another  in  the  same 
deed,  a  plaintiff  is  not  obliged,  in  an  action  brought  for  the 
breach  of  them,  to  aver  the  performance  of  the  covenant  which 
is  to  be  performed  on  his  part,  yet  that  the  defendant  in  such 
action  may  in  his  plea  insist  on  the  non-performance  of  the 
covenant  to  be  performed  on  the  part  of  the  plaintiff;  but  this 
has  been  so  often  determined  otherwise,  that  it  is  too  late  now 
to  alter  the  law  in  this  respect."  ^*  Nevertheless,  in  spite  of 
three  centuries  of  opposing  precedents,  Lord  Mansfield  thirty 


me  for  a  year,  and  I  covenant  with 
him  to  give  him  2(M.,  if  I  do  not  say 
for  said  cause,  he  shall  have  an  ac- 
tion for  the  201,  although  he  never 
serves  me;  otherwise,  if  I  say  he  shall 
have  20^  for  said  cause.  So  if  I 
covenant  with  a  man  that  I  will  marry 
his  daughter,  and  he  covenants  with 
me  to  make  an  estate  to  me  and  his 
daughter,  and  to  the  heirs  of  our  two 
bodies  begotten;  though  I  afterwards 
marry  another  woman,  or  his  daughter 
marry  another  man;  yet  I  shall  have 
an  action  of  covenant  against  him,  to 
compel  him  to  make  this  estate;  but 
if  the  covenant  be  that  he  will  make  the 
estate  to  us  two  for  said  cause,  then 
he  shall  not  make  the  estate  until  we 
are    married.      And    such    was    the 


opinion  of  the  Court.  And  Rede,  J., 
said  it  was  so  without  doubt.  And  to 
the  same  effect  are  Brocas's  Case,  3 
Leon.  219;  Nichols  v.  Raynbred, 
Hobart,  88b;  Gowcr  v.  Capper,  Croke 
£1.  543;  Bettisworth  v.  Campion,  Yelv. 
133;  Spanish  Ambassador  v,  Gifford,  1 
Rolle,  336;  Thorp's  Case,  March,  75; 
Ware  v.  Chappell,  Style,  186;  Gibbons 
V.  Prewd,  Hardres,  1Q2;  Beany  v. 
Turner,  1  Lev.  2d3;  Cole  v.  Shallett,  3 
Lev.  41 ;  Blackwell  v.  Nash,  1  Strange, 
535;  Martindale  v.  Fisher,  1  Wils.  88; 
Anonymous,  1  Lev.  87;  Pordage  v. 
Cole,  1  Wm.  Saund.  3191;  Thomas 
V.  Cadwallader,  Willes,  496. 

><  Thomas  v,   Cadwallader,    Willes, 
496. 


COtTNTEB-PROMISB   AND   BREACH   OP   PROMISE  1567 

later  decided  that  performance  of  one  covenant  mi^t  be 
ient  on  prior  performance  of  another,  thoi^  there  was 
)res8  condition.  He  did  not  follow  WlUes's  suggestion 
he  plaintiff's  breach  of  a  promise  must  be  alleged  and 
1  by  the  defendant  as  an  excuse,  but  held  the  plaintiff 
illege  and  prove  his  own  perfonnance  as  a  condition.  The 
1  which  he  first  so  decided  '*  was  one  where  the  facts 
ed  it  easy  to  reach  tiiis  conclusion.  The  defendant  had 
mted  to  give  up  his  bu^ess  to  the  pkuntiff  on  credit, 
le  plaintiff  had  covenanted  to  give  security  for  the  de- 
payment.  To  treat  these  covenants  as  independent 
obviously  make  the  covenant  to  give  security  [uractlcally 
ess,  and  Lord  Mansfield  held  that  the  pl^tiff  could  not 
r  without  alleging  and  provii^  the  giving  of  security, 
tvering  the  jui^;ment  of  the  court,  Lord  Mansfield  said: 
e  are  three  kinds  of  covenants:  I.  Such  as  are  caUed 
I  and  independent,  where  either  pu1>y  may  recovw 
ps  from  the  other  for  the  injury  he  may  have  received 
>reach  of  the  covenants  in  his  favor,  and  where  it  is  no 
for  the  defendant  to  all^e  a  breach  of  the  covenants 
part  of  the  plaintiff.  2.  There  are  covenants  which  are 
ions  and  dependent,  in  which  the  performance  of  one 
Is  on  the  prior  perfonnance  of  another,  and  therefore, 
is  prior  condition  is  performed,  the  other  party  is  not 
to  an  action  on  his  covenant.  3.  There  is  also  a  third 
'  covenants,  which  are  mutual  conditions  to  be  performed 
same  time;  and  in  these,  if  one  party  was  ready  and 
I  to  perform  his  part,  and  the  other  neglected  or  refused 
fcoin  his,  he  who  was  ready  and  offered  has  fulfilled  his 
3nent,  and  may  mountain  an  action  for  the  default  of 
her;  thoi^  it  is  not  certain  that  either  is  obliged  to  do 
stact."  "  He  added,  "that  the  dependence  or  ind^)end- 
if  covenants  was  to  be  collected  from  the  evident  sense 
eanui^  of  the  parties,  and  that,  however  transposed  they 
be  in  the  deed,  their  precedency  must  depend  on  the 

ifftaa  V.  Praton,  2  Doug.  689,  frequently  quoted,  as, «.  g.,  in  Rosenthal 

H.    See  aJao  Janee  p.  Barkley,  Paper  Go.  v.  National  &c.  Paper  Co., 

684.  226  N.  Y.  316,  123  N.  E.  766, 
d   llansfieid'B  words   are  still 


1568 


WILLISTON  ON  CONTRACTB 


§818 


order  of  time  in  which  the  intent  of  the  transaction  requires 
their  performance." 

§  818.  Boone  v.  Eyre. 

It  was  not  long  before  Lord  Mansfield  had  forced  upon  his 
attention  that  injustice  and  not  justice  might  result  if  in  every 
case  of  mutual  promises  complete  performance  of  the  promise 
first  due  was  r^arded  as  a  condition  precedent  to  any  lia- 
bility on  a  counter  covenant  which  by  its  terms  was  to  be 
performed  later.  A  case  arose  ^^  where  the  defendant  had 
covenanted  to  pay  five  hundred  pounds  and  an  annuity  in 
consideration  of  the  conveyance  to  him  of  a  plantation  and  the 
negroes  thereon,  accompanied  by  a  covenant  by  the  seller 
that  he  had  good  title,  and  that  the  defendant  should  quietly 
enjoy  the  property.  In  an  action  for  non-paym^it  of  the 
annuity  the  defendant  pleaded  that  the  plaintiff  did  not  have 
legal  title  to  the  n^roes  on  the  plantation.  In  a  brief  opinion, 
Lord  Mansfield  said:  ''The  distinction  is  very  clear,  where 
mutual  covenants  go  to  the  whole  of  the  consideration  on 
both  sides,  they  are  mutual  considerations,  the  one  precedent 
to  the  other,  but  where  they  go  only  to  a  part,  where  a  breach 
may  be  paid  for  in  damages,  there  the  defendant  has  a  remedy 
on  his  covenant,  and  shall  not  plead  it  as  a  condition  precedent. 
If  this  plea  were  to  be  allowed,  any  one  n^ro  not  being  the 
property  of  the  plaintiff  would  bar  the  action."  The  sentence 
of  this  opinion  that  where  mutual  covenants  were  only  to  a 
part  of  the  consideration,  and  where  the  breach  may  be  paid 
for  in  danu^es  it  shall  not  be  pleaded  as  a  condition  precedent 
became  one  of  the  stock  quotations  on  the  subject;  and  the 
case  became  the  basis  of  the  doctrine  that  after  part  perform- 
ance by  the  plaintiff,  a  subsequent  failure  to  perform  on  his 
part  might  not  preclude  his  recovery  on  the  defendant's  coimter 
promise."   In  commenting  upon  Boone  v.  Eyre,  Pollock,  C.  B., 


"  Boone  ».  Eyre,  1  H.  Bl.  273,  n. 

^  Asfahurst,  J.,  added,  according  to  a 
statement  by  Lord  Kenyon  in  Camp- 
bell V,  Jonea,  6  T.  R.  570,  673:  "There 
is  a  difference  between  executed  and 
executory  covenants;  here  the  cove- 
nants are  executed  in  part,  and  the  de- 


fendant ought  not  to  keep  the  estate, 
because  the  plaintiff  has  not  title  to  a 
few  negroes."  Boone  v.  Eyre,  2  Wm. 
Bl.  1312,  was  an  action  betweos  the 
same  parties,  brought  for  later  in- 
stalments of  the  annuity.  The  d^ 
fendant  pleaded  breaches  of  cov«iiant 
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n  a  later  decision: "  "It  is  remarkable  that,  according  to 
rule,  the  construction  of  the  instrument  may  be  varied 
atter  ex  -poit  facto;  and  that  which  is  a  condition  precedent 
the  deed  is  executed  may  cease  to  be  so  by  the  subsequent 
ict  of  the  covenantee  in  accepting  less;  as  ...  the  de- 
nt ..  .  Doi^t  have  objected  to  the  transfer,  if  the  pl^- 
ad  no  good  title  to  the  negroes,  and  refused  to  pay."  " 


.  Pra-dage  t.  Cole. 

er  Lord  Mansfield's  time  it  was  not  seriously  disputed 
nutual  covenants  generally  had  some  relation  of  depend- 
one  upon  the  other,"  and  Lord  Kenyon  before  the  close 
!  e^teenth  century  said;    "Suppose  the  purchase-money 

estate  was  £40,000  it  woiild  be  absurd  to  say  that  the 
aser  might  enforce  a  conveyance  without  payment,  and 
el  the  seller  to  have  recourse  to  him,  who  p^'haps  might 

insolvent  person.  The  old  cases  cited  by  the  plaintiff's 
el  have  been  accurately  stated;  but  the  determination 
em  outrage  common  sense."  *"  Substantially  the  case 
sed  by  Lord  Kenyon,  was  the  early  decision  of  Pordage 
e,*'  which  was  cit«d  as  authority  by  the  plainti£F's  couiuel 


port  of  the  pkintiS.  Walker, 
plAintiS,  iatd,  "Aa  to  the  four 
as,  the  matter  contained  therein 
lijr  matter  of  oovenant,  for 
if  founded  in  fact)  the  defeodant 
twing  hia  action;  but  it  ia  a 

rule  that  oovenant  cannot 
ided  a^inst  covenant."  Glyn, 
I  defoidant,  "would  not  deny 
inciple  laid  down  by  Walker, 
[y  ita  application  to  the  preeent 
This  ia  not  a  caae  of  mutual 
nta,  where  one  is  a  considero- 
T  the  otiier;  but  here,  the  per- 
ice  of  the  plaintiff's  covoumt 
e  a  condition  precedent  to  the 
aaoce  of  thoee  of  the  defeod- 
)ut  par  De  Grey,  C.  J.  Where 
trtidple   'doing,'    'perfonniDg,' 

prefixed  to  a  coTmant  by  an- 
person,  it  ia  clearly  a  mutual 
nt,  and  not  a  oonditios  pre- 


cedent: Hunlock  and  Blaoklowe,  3 
Saund.  155. 

"See  also  Carpenter  v.  Creaswall,  4 
fiing.  MG;  Roae  v.  Poulton,  2  B.  A  Ad. 
822;  Fearon  v.  Aylerford,  14  Q.  B.  D. 
792." 

"  Ellen  V.  Topp,  6  Exch.  424. 

"  See  critidam  of  this  exi»«eBion 
infm,  £826. 

"  For  cases  decided  shortly  there- 
after, see  Duke  of  St.  Albans  v.  Shore, 
1  H.  Bl.  270;  Phillips  b.  Fielding,  2 
H.  Bl.  123;  GoodisBon  e.  Nunn,  4 
T.  R.  761;  Morton  v.  Lamb,  7  T.  R. 
12fi. 

"QoodisBon  t>.  Nunn,  4  T.  R.  761. 

"  1  Wm.  Saund.  31M.  There  was 
indeed  in  this  case  a  droumatauce  on 
which  rdianoe  was  afterwards  placed 
that  the  money  was  payaUe  at  a 
fixed  day  while  no  time  was  stated  for 
the  oonreyaDce  <A  the  land;  but  the 
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in  the  aj^ument  of  the  case  before  him.  The  plamtiff  was 
there  allowed  to  recover  the  price  of  an  estate  in  spite  of  his 
failure  to  allege  that  he  had  conveyed  or  tendered  the  land. 
It  was  said  that  the  defendant  had  his  action  of  covenant 
against  the  plaintiff  to  recover  the  price,  so  that  each  party 
had  a  mutual  remedy  against  the  other.  The  decision  was 
entirely  in  line  with  the  early  authorities  on  mutual  promises, 
but  might  be  supposed  to  have  been  completely  overruled  by 
the  later  decisions  to  which  allusion  has  been  made.  Serjeant 
Williams,  however,  in  his  edition  of  Saimders'  Reports  of  1798, 
annexed  as  a  note  to  Pordage  v.  Cole,  a  statement  of  the  prin- 
ciples, as  he  conceived  them,  governing  the  dependency  of 
mutual  promises.  These  rules  remained  for  years  the  recog- 
nized statement  of  the  law  and  acquired  by  their  adoption  by 
the  coiu*ts,  judicial  authority.  The  curious  consequence  also 
followed  that  Pordage  v.  Cole  itself  was  brought  by  the  note 
attached  to  it,  to  the  recollection  of  lawyers  who  had  forgotten 
the  numerous  other  overruled  cases  going  on  the  same  prin- 
ciple, and  was  galvanized  into  new  life.^^  But  if  it  still  can  be 
regarded  as  having  any  authority  in  England,  it  has  none  in 
the  United  States. 


§  820.  Serjeant  Williams'  Rules. 

Serjeant  Williams'  rules  were  as  follows:" 

1.  If  a  day  be  appointed  for  payment  of  money,  or  part 
of  it,  or  for  doing  any  other  act,  and  the  day  is  to  happen,  or 
TYyiy  liflrpppn,  hpfpr^  the  thing  which  is  the  consideration  of 
the  money  or  other  act  is  to  be  performed,  an  action  may  be 
brought  for  the  money,  or  for  not  doing  such  other  act  before 
performance;  for  it  appears  that  the  party  relied  upon  his 
remedy,  and  did  not  intend  to  make  the  performance  a  con- 


oourt  does  not  mention  this  as  a  reason 
for  its  decision. 

» In  Mattock  v,  Kinglake,  10  Ad.  & 
E.  50,  Patteson,  J.,  said:  '^ Pordage  v. 
Cole  is  directly  in  point.  We  must 
overrule  if  we  decide  in  favor  of  the 
defendant."  And  in  Simpson  v.  Crip- 
pen,  L.  R.  8  Q.  B.  14,  Blackburn,  J. 
said:  "I  prefer  to  foUow  Pordage  v. 


Cole."  See  also  Sibthorp  v,  Bnmd, 
3  Exch.  826.  In  view  of  the  fact  that 
Pordage  v.  Cole  was  one  of  the  de- 
cisions which,  as  Lord  Kenyon  rightly 
said,  "outraged  conunon  sense,"  such 
remarks  are  extraordinary.  Qf,  Mara- 
den  V,  Moore,  4  H.  &  N.  500;  Bankart 
,0.  Bowers,  L.  R.  1  C.  P.  484. 
» 1  Wm.  Saund.  3101. 
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on  precedent;  and  so  it  is  where  no  time  is  fixed  for  per- 
nance  of  that  which  is  the  confflderation  of  the  money  or 
er  act.  2.  But  when  a  day  is  appointed  for  the  payment 
noney,  &c.,  and  the  day  is  to  happen  after  the  thing  which 
he  consideration  of  the  money,  &c.,  is  to  be  perfonned,  no 
on  can  be  maintained  for  the  money,  &c.,  before  perfonn- 
e.  3.  Where  a  covenant  goes  only  to  part  of  the  consider- 
I  on  both  sides,  and  a  breach  of  such  covenant  may  be  paid 
in  damages,  it  is  an  independent  covenant,  and  an  action 
Y  be  nuunttuned  for  a  breach  of  the  covenant  on  the  part 
the  defendant  without  averring  p^onnance  in  the  dec- 
ition.  4.  But  where  the  mutual  covenants  go  to  the  whole 
sideration  on  bo£h  sides,  th^  are  mutual  conditions,  and 
formance  must  be  averred.  5.  Where  two  acts  are  to  be 
le  at  the  same  time,  as,  where  A  covenants  to  convey  an 
ite  to  B  on  such  a  day,  and  in  consideration  thereof  B 
enants  to  pay  A  a  sum  of  mon^  on  the  same  day,  neither 
mountain  an  .action  without  showing  performance  of,  or 
offer  to  perform  his  part,  though  it  is  not  certain  which  of 
m.  IB  obliged  to  do  the  first  act;  and  this  particularly  applies 
dl  cases  of  sale." 

21.  C<»nment  on  Serjeant  WHUams'  first  two  Rules. 

lerjeant  Williams'  rules  were  substantially  adopted  from 
>r  judicial  statements.  The  first  two  rules  are  borrowed 
u  Lord  Holt's  opinion  in  Thorp  v.  Thorp  ^*  with  the  change 
t  Serjeant  Williams  inserts  a  sentence  at  the  end  of  his 
t  rule  which  finds  no  place  in  Lord  Holt's  judgment.  Sei^ 
it  Williams  also  inserts  in  his  first  rule  the  words,,  "or 
t  of  it,"  and  the  words,  "or  may  happen."  The  effect  of 
se  insertions  is  that  if  any  part  of  the  performance  on  one 
;  is  to  precede  performance  on  the  other,  a  right  of  action 
1  arise,  not  only  for  any  failiu%  to  render  such  part  per- 
nance,  ^t  for  fiulm^  to  perform  the  whole  covenant,  in 
;e  of  the  default  of  t£e  other  covenantor.  Also  if  by  the 
ns  of  the  contract  it  is  possible  that  the  whole  or  part  of 
performance  on  one  side  may  be  due  before  performance 
the  otiier,  the  covenant  is  absolute  and  independent,  though 

"  12  Mod.  l55.    See  supra,  {  671. 
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it  turns  out  subsequently  that  performance  of  this  covenant 
does  not  fall  due  until  after  performance  by  the  other  party. 
Thus  if  A  covenants  to  sell  goods  to  B  on  their  arrival  from 
abroad,  and  B  covenants  to  pay  $1000  on  March  1st  as  the 
price  of  them,  the  obligation  to  transfer  the  goods  would  be 
absolute,  because  they  might  arrive  prior  to  March  1st,  and 
even  though  they  did  not  arrive  until  after  that  date,  the  seller 
wotild  be  bound  to  transfer  them  without  getting  the  price. 
This  modification  of  Lord  Holt's  rule  was  undoubtedly  naade 
to  account  for  the  decision  in  Pordage  t;.  Cole  itself,  where 
such  were  the  facts,  though  it  does  not  appear  that  the  court 
regarded  the  possibility  that  performance  on  one  side  might 
or  might  not  become  due  before  performance  on  the  other  as 
affecting  the  result.  Likewise  Serjeant  Williams  says  if  no 
time  is  fixed  in  a  contract  for  the  performance  of  the  promised 
act,  the  promises  are  independent.  This  rule  still  occasionally 
finds  judicial  support,  ^^  thou^  a  simple  concrete  case  would 


»In  BuBch  V.  Stromberg-Carlson 
Telephone  Mfg.  Co.,  217  Fed.  328, 
328,  133  C.  C.  A.  244,  subscribers 
agreed  to  take  and  pay  for  bonds  of  a 
corporation  at  times  specified  in  the 
underwriting,  if  not  sold  to  others 
before  that  time.  Just  before  the  de- 
fendant signed  the  underwriting,  the 
corporation,  at  the  demand  of  the  de- 
fendant and  other  St.  Louis  directors, 
agreed  to  build  a  plant  at  St.  Louis 
costing  about  $1,000,000,  and  the  de- 
fendant thereupon  raised  his  subscrip- 
tion from  $50,000  to  $100,000.  This 
agreement  fixed  no  time  for  the  erec- 
tion of  the  plant,  and  was  neither  em- 
bodied nor  refored  to  in  the  undei^ 
writing  and  the  plant  was  never  built. 
The  court  said:  ''Where  acts  are  stipu- 
lated to  be  done  at  specified  times  by 
one  covenant  of  a  contract,  and  acts  are 
stipulated  to  be  done  without  fixing 
any  time  for  their  performance  by  an- 
other covenant  thereof,  the  latter 
covenant  does  not  condition  the  former, 
is  independent  of  it,  and  a  breach  of  the 
latter,  while  it  may  raise  a  cause  of 
action,  is  no  defence  to  an  action  for  a 


breach  of  the  former.  The  same  rule 
generally  governs  where  acts  are 
stipulated  by  one  covenant  to  be  done 
at  dififerent  times  from  those  fixed  by 
another  covenant  for  the  performance 
of  other  acts.  In  Loud  v,  Pomona 
Land  A  Water  Co.,  153  U.  S.  564,  578, 
14  Sup.  Ct.  928,  032,  38  L.  Ed.  822, 
the  Supreme  Court  said:  In  the 
learned  note  of  Seijeant  Williams  to 
the  early  case  of  Pordage  9.  Cole,  1 
Saund.  320a,  it  is  said  that  if  a  day  be 
appointed  for  payment  of  mon^,  or 
part  of  it,  etc. 

"And  this  is  still  the  law  and  the 
reason  of  such  a  case  and  of  this  case. 
Goldsborough  v.  Orr,  8  Wheat.  217, 
223,  5  L.  Ed.  600;  Emigrant  Co.  o. 
County  of  Adams,  100  U.  S.  61,  71, 
25  L.  Ed.  563;  Red  Wing  Hotel  Co. 
V.  Friedrich,  26  Minn.  112, 115, 1 N.  W. 
827;  Clark  on  Contracts  (18M),  pag^ 
655,  656.  The  court  below  rightly 
held  that  the  contract  of  the  telephone 
company  to  build  the  plant  and  its 
breach  was  no  defence  to  the  action 
against  Mr.  Busch  for  his  breach  of  his 
agreement  to  take  and  pay  for   the 
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how  far  removed  it  is  from  modem  ideas.  If  one  makes 
tract  witli  his  tailor  to  make  a  suit  of  clothes  and  praaaaeB 
y  on  Januaiy  1,  as  no  time  is  fixed  for  the  making  of  the 
»,  the  promises  are  independ^t,  and  the  tailor  may 
IT  the  money  thou^  he  never  has  made  the  clothes  and 
enable  time  for  doing  so  has  elapsed.  So  said  Serjeant 
ims,  and  such  may  have  been  the  law  once,  but  it  is  not 
*  Serjeant  ^ViUiams'  second  rule  follows  as  a  necessaiy 
aiy  from  his  first. 

.  Comment  on  Serjeant  WnUams'  Rules  3,  4,  and  6. 
e  third  and  fourth  rules  were  tak^  from  Lord  Mansfield's 
m  in  Boone  v.  Eyre.*'  It  is  not  perfectly  clear  wbat  they 
.  Two  entirely  different  Eutuations  are  suggested  by 
.  The  first  situation,  and  that  at  which  these  rules  are 
'ently  aimed,  are  where  A  covenants_to  do  two  or  more 
i,  and  .B_in  consideration  thereof  covenants  to  do  one 
,  Here  Serjeant  Williams  says  that  breach  of  one  of  A's 
ants,  since  it  goes  to  but  part  of  the  consideration  (and 
je  paid  for  in  damages)  will  not  preclude  recovery  on  B's 
ant.  But  it  is  obvious  that  the  propriety  of  this  result 
lepead~on  the  comparative  importance  of  the  covenant 

it  the  times  he  promiBcd  to  do  ment,  are  not  dependent  upon  each 

JThaterer  may  be  said  of  the  other,  and  that  the  purchaser  must  pay 

cached  in  this  case,  the  reason  the  money  when  due,  and  rely  upon 

itbough  that  of  Serjeant  Wil-  the  corenant  of  the  agreement  for 

eannot  be  supported.    It  would  hia  remedy.    But  can  this  be  the  rule 

Jly  applicable  if  the  defendant's  where  it  manifestly  appears  that  there 

It  was  the  price  of  the  building  is  a  valid,  outstanding  title,  superior 

of  the  price  of  bonds,  yet  a  to  the  claim  of  the  vendor,  or  which, 

rould  surely  not  compel  pay-  as  long  as  it  is  permitted  to  stand, 

or  a  building  which  was  never  would  prevent  the  vendor  from  pro- 

[id  a  reasonable  time  for  build-  curing  a  patent  for  his  land,  and  de- 

ieh  had  elapaed  merdy  because  prive  him  of  the  power  to  convey  ao- 

a  was  fixed  in  the  contract  for  cording  to  the  conditions  of  his  bond? 

kUng.  This  would  involve  that  circuity  of 

iS  a  goMral  rule,  it  m^  be  actjon  and  multiplicity  of  suits,  so 

law,  that  a  covaiant  on  the  much  discountenanced  by  our  laws, 

f  the  vendee,  to  psy  the  pur-  and  bo  r^ugnant  to  the  genuine  and 

Qoney  at  a  particular  date,  and  fimdamental  principles  of  our  system 

vendor  to  convey  at  some  in-  of  procedure."    l^uil  v.  Bradford,  20 

!  period,  as  for  instance,  after  Tex.  26t,  263. 
It  is  obtained  from  the  Govern-  "  1  Hen.  Bl.  273n. 
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which  A  has  broken  and  the  covenant  which  he  has  not  broke 
If  A  covenants  to  give  a  horse  and  bridle  to  B,  and  B  cav&aan 
to  pay  $500  it  may  be  just  to  allow  A  to  recover  on  B's  covena 
though  he  has  not  transferred  the  bridle  as  he  agreed,  but 
allow  him  to  recover  if  he  were  in  default  on  his  covenant 
transfer  the  horse  is  a  result  that  will  not  commend  itself.  * 
this  rule  Pollock,  C.  B.,  said  in  a  later  case:  **  "It  cannot  I 
intended  to  apply  to  every  case  in  which  a  covenant  by  tl 
plaintiff  forms  only  a  part  of  tiie  condderation,  and  the  residi 
of  the  con^deration  has  been  had  by  the  defendant.  Th 
residue  must  be  the  substantial  part  of  the  contract;  and 
in  the  case  of  Boone  v.  Eyre,  two  or  three  n^roes  had  he* 
accepted  and  the  equity  of  redemption  not  conveyed,  we  ( 
not  apprehend  that  the  plaintiff  could  have  recovered  tl 
whole  stipulated  price,  and  left  Qie  defendant  to  recov 
damages  for  the  non-conveyance  of  it."  *• 

The  other  situation  suggested  by  these  rules  of  Serjea 
Williams  is  where  A  has  partly  performed  a  dngle  covenai 
for  a  continuing  performance,  but  after  such  part  performan 
is  in  default.  Whetiier  he  should  nevertheless  recover  hei 
should  depend  on  the  extent  of  his  part  performance,  and  tl 
materiality  of  the  breach  which  he  has  committed.***  Tl 
fourth  rule  is  borrowed  from  Lord  Mansfield's  opinion 
Kingston  v.  Preston,*^  and  is  an  accurate  statonent  of  tl 
law  of  concurrent  conditions. 

§  823.  Criticism  of  the  general  theory  of  Serjeant  WflUani 
Rules. 

Serjeant   Williams  was  but   foUowii^  judicial  authori 
when  he  dealt  with  the  question  of  dependency  in  mutu 

>  EUen  ir.  Topp,  6  Exch.  iZi.  Eyre  has  been  reoogniied  in  all  I 

*"  Tliia  extt&ot  was  quoted  with  ap-  Bubeequent  casee,  that  uuleea  the  ni 

pToval   by   Lord    CoUIds   in   General  performance  alleged  in  bre&ch  of  1 

Billpoeting  Company,  Ltd.,  ■>.  Atidn-  contract  goes  to  the  whole  nwt  a 

Bon,  llOOSj  A.  C.  118,  121.    See  abo  oonaideration    of    it,    the    ooreni 

Rosenthal  Paper  Co.  v.  National  Ao.  broken  is  not  to  be  ooneidered  at 

Paper  Co.,  228  N.  Y.  313,  123  N.  E.  condition  precedent,  but  as  a  di£tL 

766.  covenant,  for  the  breach  of  which  1 

'"Thus  Lord  E31enborough  said  in  party  injured  may  be  compensated 

Davidson  v.  Gwynne,  12  East,  381,  damages." 
"The  principle  laid  down  in  Boone  v.  "2  Doug.  689,  Lofft.  191. 
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Euises  as  one  of  interpretation.  It  was  not  easy  for  the 
vis  at  the  end  of  the  eighteenth  centuiy  to  renounce  al- 
£ther  the  previously  accepted  view  that  imless  a  covenant 
promise  was  conditional  it  must  be  enforced  irrespective 
he  plaintiff's  defaidt.  It  was  easier  to  achieve  ihe  desired 
lit  by  finding  conditions  even  though  none  were  in  terms 
»d.  Accordin^y,  to  Serjeant  Williams,  and  to  the  judges 
;  after  his  time,  the  chaise  in  the  law  effected  by  Lord 
nsfield  was  regarded  as  dmply  an  increased  liberality  of 
stniction.  That  there  was  an  increased  liberality  of  con- 
iction  need  not  be  denied;  and  the  importance  of  a  fair  con- 
iction  of  a  contract  which  shall  give  effect  to  the  intention 
he  parties  not  only  as  it  may  be  e^resaed  in  words,  but 
it  may  be  inferred  from  the  whole  contract  as  £q>plied  to 
matter  in  hand,  is  obvious.  But  however  liberal  con- 
iction  may  be,  all  the  situations  which  may  arise  where  one 
ty  is  guilty  of  a  breach  of  contract,  or  threatens  one,  cannot 
satisfactorily  disposed  of  by  reference  to  the  intention  of 
parties.*' 

24.  Bitent  of  tiie  parties  controls  if  expressed. 

t  is  a  commonplace  of  the  decisions  that  whether  promisee 
dependent  upon  one  another  is  determined  by  the  intent 
the  parties.'*    No  doubt  where  the  parties  express  an 

In  Bradford  v.  Williams,  L.  R.  7  tiie  performance  by  the  other.    The 

L  259,  261,  Martin,  B.,  said:  "I  question  in  each  case  is,  which  intent 

i  the  ivorda  'ooudition  precedent'  is  disclosed  by  the  language  employed 

rtuoate.    The  real  question,  apart  in  the  contract?  "     To  the  same  effect 

I  all  technical  expressions,  is,  what  Parke,  B.,  said:  Graves  v.  Legg,  9  Exoh. 

bdi  instance  is  the  substance  of  the  709:  "Hie  general  rule  is  to  construe 

net."  covenants    and    agreements     to    be 

In  Loud  f.  Pomona  I^nd,  etc.,  dependent  or  independent  according 

153  U.  8.  564,  38  L.  Ed.  822,  14  to  the  intent  and  meaning  of   the 

Ct.  928,  the  court  said:  "If  parties  parties  to  be  collected  from  the  in- 

k  proper,  they  may  agree  that  the  stniment."    See  also  Roberts  v.  Brett, 

t  of  one  to  maintain  an  action  11  H.  L.  C.  337;  Seeger  v.  Duthie,  29 

QSt  the  other  ahull  be  conditioned  L.  J.  C.  P.  263,  30  Und.  65;  Bettini  v. 

dependent    upon    the    plaintiff's  Gye,  1  Q.  B.  D.  1S3;  FoUak  v.  Brush 

aimance  of  covenants  entered  into  EUec.  Assoc.,  128  U.  S.  446,  455,  32 

lis  part.    On  the  other  hand,  they  L.  Ed.  474,  S  Sup.  Ct.  119;  Fulenwider 

'  agree  that  the  performance  by  v.  Rowan,  136  Ala.  287,  34  So.  970; 
shall  be  a  condition  precedent  to  -    McCormick  tr.  Badham,  191  Ala.  339, 
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intention,  that  intention  will  govern.  "Parties  may  think 
some  matter,  apparently  of  veiy  little  importance,  essential; 
and  if  they  sufficiently  express  an  intention  to  make  the  literal 
fulfilment  of  such  a  thing  a  condition  precedent,  it  will  be  one; 
or  they  may  think  that  the  performance  of  some  matter,  ap- 
parently of  essential  importance  and  prima  facie  a  condition 
precedent,  is  not  really  vital,  and  may  be  compensated  for 
in  damages,  and  if  th^  sufficiently  expressed  such  an  intention, 
it  will  not  be  a  condition  precedent."  *^ 


i 


§  826.  Fictitiottsly  imputed  intentions. 

The  troublesome  case  is  where  they  have  expressed  no 
intention,  and  this  case  is  veiy  common.  Parties  do  in  their 
contracts  ordinarily  express  an  intention  as  to  what  things 
shall  be  done  by  each  party,  but  they  very  conunonly  express 
no  intention  whatever  as  to  whether  the  obligation  of  one 
party  shall  be  dependent  on  performance  by  the  other.  Fre- 
quently they  even  say  nothing  indicating  the  order  of  time 
in  which  performances  are  to  take  place.  To  say  in  such  a 
case  that  the  dependency  of  a  promise  is  to  be  determined 
by  the  intention  of  the  parties  is  open  to  several  objections. 
In  the  first  place  it  is  an  obvious  fiction.'^   It  is  better  to  state 


67  So.  609;  Hewitt  v.  Berryman,  5 
Dana,  162;  Con  P.  Curran  Printing  Co. 
V.  St.  Louis,  213  Mo.  22,  111  S.  W.  812; 
Grant  v.  Johnson,  5  N.  Y.  247,  255; 
Glenn  v.  Rossler,  156  N.  Y.  161,  50 
N.  E.  785;  Rosenthal  Paper  Co.  v. 
National  Ac.  Paper  Co.,  226  N'.  Y.  313, 
123  N.  E.  766, 175  N.  Y.  App.  D.  606, 
162  N.  Y.  8.  814;  OHver  t;.  Oregon 
Sugar  Co.,  42  Oreg.  276,  70  Pac.  002; 
Ink  V,  Rohrig,  23  S.  Dak.  548,  122  N. 
W.  594;  National  Cable  A  Mfg.  Co.  v. 
FQbert,  31  S.  D.  244,  140  N.  W.  741; 
ToeUner  v.  McGinnis,  55  Wash.  430, 
104  Pac.  641,  24  L.  R.  A.  (N.  S.)  1082. 

*^Per  Blackburn,  J.,  in  Bettini  v. 
Gye,  1  Q.  B.  D.  183. 

»This  IB  sometimes  recognised  by 
the  oourts.  B.  g.,  Blackburn,  J.,  in  Bet- 
tini V.  Gye,  1  Q.  B.  D.  183,  188,  relying 
on  language  of  Parke,  B.,  in  Graves  v. 


Legg,  9  Exch.  709,  said:  ''But  there 
is  no  such  dedaiation  of  the  intention 
of  the  parties  either  way.  And  in  the 
absence  of  such  an  express  declaration, 
we  think  that  we  are  to  look  to  the 
whole  contract,  and  applying  the  rule 
stated  by  Parke,  B.,  to  be  acknowlr 
edged,  see  whether  the  particular 
stipulation  goes  to  the  root  of  the 
matter,  so  that  a  failure  to  perform  it 
would  render  the  performance  of  the 
rest  of  the  contract  by  the  plaintiff  a 
thing  different  in  substance  from  what 
the  defendant  has  stipulated  for;  or 
whether  it  merely  partially  affects  it 
and  may  be  compensated  for  in  dam- 
ages. Accordingly  as  it  is  one  or  the 
other,  we  think  it  must  be  taken  to  be 
or  not  to  be  intended  to  be  a  condition 
precedent."  Prof essor  Langdell  dearly 
recognised  the  fictitious  chanoter  of 
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aw  in  terms  of  reality,  for  nuBapprehension  is  sure  to  be 
ed  by  fiction.  Thus  it  is  not  infrequently  argued  by 
ta  as  a  reason  for  holding  inromises  independent  that  if 
parties  had  wished  to  make  them  conditional  they  could 
y  have  said  so." 

lis  argument,  however,  is  destructive  of  iha  whole  theory 
onditions  implied  in  law.  It  assumes  that  whenever 
ndency  is  not  stated  in  terms  it  is  purposely  left  out.  On 
assumption  the  law  would  l(^cally  revert  to  the  position 
Id  prior  to  Lord  Mansfield's  time,— that  unless  expressly 
itional  all  promises  are  absolute  and  independent;  whereas 
presumption  in  bilateral  agreements  unless  some  reason 
le  shown  to  the  contrary,  is  that  the  promises  are  depend- 
'  The  truth  is,  if  the  intention  of  the  parties  is  to  be 
ght  into  the  doctrine  of  conditions  implied  in  law  in  most 
I,  it  can  only  be  an  intention  which  the  court  assumes 
jarties  would  have  had  if  the^^  had  considered  the  matter, 
had  made  some  provi^on  r^arding  it.  The  only  justi- 
ion  for  such  an  assumption  is  the  fairness  of  dependency, 
>mpared  with  indq>endency,  of  pronuses  in  bilateral  con- 
a,  and  this  being  so  it  is  better  to  drop  asiy  talk  about 
ition  of  the  parties  where  they  express  none  and  rest  doc- 
fl  of  implied  dependency  solely  on  their  fairness — a  quite 
uent  basis. 

taition  attributed  to  the  parties,  oiforoed  upon  him,  and  yet  be  disabled 
1  he  aays:  "Conditions  which  from  piociuing  the  propert^r,  for  which 
unded  upon  an  actual  intention  he  paid  it.  Although  many  nice  dia- 
be  termed  axpress  conditiona;  Unctions  are  to  be  found  in  books, 
trtiich  an  founded  upon  an  im-  upon  the  queetion,  whether  the  cove- 
intention  may  be  termed  implied  nante  or  promiaee  of  the  respective 
AOas."  parties  to  the  oonttact,  are  to  be  con- 
ee  for  example,  Fearon  v.  Aylee-  eidered  independent,  or  dependent; 
12  Q.  B.  D.  539,  549.  yet  it  is  evident,  the  inclination  of 
oak  of  Columbia  v.  Hagner,  1  courts  has  strongly  favored  the  latter 
155,  464,  7  L.  Ed.  219.    "In  con-  oonstruction,  as  being  obviously  the 

of  this  destaiption,  the  undo-  most  just.    The  seller  ought  not  to  be 

p  of  the  respective  parties  are  compded  to  part  with  his  property 

8  conaidwed  dependent  unless  a  without  receiving  the  consideration; 

ixy    intention    clearly    appears,  nor  the  purchaser  to  part  with  his 

fferent    constructioa    would    in  money,  without  an  equivalent  in  re- 

casee  lead  to  the  greatcet  iujus-  turn."     See  also  McCormick  v.  Bad- 

umI  a  purchaser  might  have  pay-  bam,  191  Ala.  339,  67  So.  609;  World's 

of    the    consideration    money  Fair  Min.  Co.  v.  Powers,  12  Arii.  285, 
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§  826.  ^toition  mnst  relate  to  the  time  of  the  fonnation  i 
the  contract. 

A  more  serious  objection  to  reducii^  the  whole  queetic 
of  dependency  to  an  inq>uted  intention  is  that  intention  rei 
or  fictitiouB  must  relate  to  the  time  when  the  contract  wi 
entered  into«(  Properly  to  adjust  the  rights  of  the  parties  i 
the  mutual  performance  of  bilateral  contracts  demands  thf 
the  aituation  should  be  examined  In  the  light  of  the  even' 
which  subsequently  take  place  whether  foreeeen  or  foreseeab 
at  the  fonnation  of  the  contract  or  not."  Seekii^  Ihe  intentio 
of  the  parties  as  the  sole  governing  principle  led  Serjeai 
Tmiiams  to  declare  a  promise  independent  if  one  perf  onnan< 
or  part  of  it  might  by  the  terms  of  the  contract  under  son 
circumstances  precede  performance  of  the  counter  promise; 
and  a  few  unjust  decisions  have  been  made  in  consequence. 

The  prop^  point  of  view  is  indicated  in  Poussard  v.  Spiers, 
where  the  court  left  to  the  jury  the  question  whether  tl 
plaintiff's  failure  to  perform  was  of  material  consequeno 
and  whether,  under  the  circumstances,  it  was  reasonable  t 
refuse  further  performance  from  the  plaintiff.  The  difficult 
of  reconciling  such  an  attitude  with  the  view  that  the  m&tU 
depends  upon  the  construction  of  the  parties  is  indicated  b 
the  remark  in  an  earUercase,*^  of  Pollock,  C.  B.:  "Itisiemarli 
able  that  accordii^  to  this  rule  the  construction  of  the  instn 
ment  may  be  varied  by  matter  ex  post  facto."  Such  a  ml 
of  construction  is  wholly  inadmissible,  as  has  been  pointe 
out  in  a  later  decision  by  the  House  of  Lords.*'  But  if  it  i 
once  understood  that  another  question  beddes  that  of  coi 

100  Psc.  957;  StockgtUl  t.  Byid,  132  «  EUeo  b.  Topp,  6  Ereli.  424. 

Ia.  404,  eiSo.  446.  "Wallis  t>.  Pratt,  A.  C.  394,  40 

■■  See  tr^ra,  J  876,  et  leq.  head  Shaw  there  said  of  this  expraaaio 

■*  This  is  not  infrequently  quoted,  "vhoever  heard  in  a  commercial  ooi 

tlnu^   less  frequently   applied;   see  tract  of  coiutruing  the  meaning  of  t\i 

Loud  v.  I^>moiia  Land  Co.,  153  U.  S.  buainew  men  by  a 'principle  of  t^ 

fi64,  14  Sup.  Ct.  928,  38  L.  Ed.  822;  kind.  ...  I  think  it  ia  a  safer  thing  I 

Glaser  f.  Dannell^,  23  N.  Mex.  £93,  oonfitiue    this    document    as    it    wt 

170  Rw.  63.         "                       '  originally  meant   to   be   constnied- 

*>  See  infra,  {  837.  that  is  to  say,  according  to  the  evidei 

*■  I  Q.  B.  D.  410.    See  also  Dimech  intention  of  the  contracting  parties  i 

p.  Coriett,  12  Mo.  P.  C.  190;  Bettini  the    time    the    bargain    was    made. 

■>.  Gye,  1  Q.  B.  D.  183.  Where  the  queation  is  propoiy  one  i 
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ction  is  involved,  Pollock's  statement  is  in  substance  not 
'  explicable  but  sound,  thou^  the  form  of  it  is  open  to 


7.  Implied  conditions  if  based  on  intoition  must  be  given 
strict  effect. 

the  intention  of  the  parties  were  the  only  principle  con- 
m%  the  matte*  imder  discussion,  and  the  rights  of  the 
ies  were,  therefore,  based  wholly  on  a  construction  of  tlie 
lact,  promises  which  were  held  impliedly  conditional 
Id  necessarily  be  dealt  with  in  the  same  way  as  promises 
:h  are  expressly  conditional.  The  court  could  only  say 
n  imphed  as  of  an  express  condition:  "As  the  parties 
i  made  this  a  conditional  contract,  we  are  not  to  inquire 

its  materiahty."  ■•*  Even  after  part  performance  by  the 
liJS  a  slight  breach  of  condition  would  excuse  the  defend- 
if  the  law  governing  so-called  imphed  conditions  is  based 
Uy  on  the  assumption  that  the  parties  intended  the  defend- 
3  obligation  to  be  conditional  on  prior  performance  by  the 
itiff.**  Such  a  point  of  view  promotes  a  technical  detei^ 
ition  of  cases.  Because  the  enforcement  of  conditions 
aently  leads  to  forfeitures  and  penalties  courta  have 
lys  been  indisposed  to  construe  contracts  as  conditional, 


nicticai,  as  it  weis  in  Wallis  v. 
,  Lord  Shaw's  criticiHm  la  BOund. 
lao  Behm  o.  BumeaB,  3  B.  &  S. 

tanoo  De  Sonora  v.  Bankers*,  etc., 
124  la.  576,  583,  100  N.  W.  532, 
^m.  St  R(i).  367.  See  also  p«r 
il,  C.  J.,  ID  Stavers  e.  Curling,  3 

N.  C.  355. 

t  is  for  this  reason  that  courts 

sometimes  been  reluctant  to 
'  oooditions.    Thus  in  Boone  v. 

1  Hen.  Bl.  273,  n.,  Lord  Mana- 
said  of  a  breach  in  failing  to 
Fer  a  good  title  to  the  slaves  on  a 
ation  "if  this  plea  were  to  be 
ed,  any  one  negro  not  being  the 
trty  of  the  plaintiff  would  bar  the 
a."    And  in  Jonassobn  v.  Young, 


4  B.  &  S.  296,  Grompton,  J.,  said,  of  an 
alleged  breach  of  promise  by  the  de- 
fendant in  supplying  inferior  coal  and 
detaining  the  vessel  sent  for  it:  "The 
argument  for  the  defendant  must  go 
this  length,  that  the  supply  of  one  chal- 
dron of  coal  of  an  inferior  quality,  or 
the  unnecessary  detention  of  the  de- 
fendant's vessel  for  one  hour,  would 
entitle  him  to  put  an  end  to  the 
contract."  The  same  argument  is  put 
forward  by  Beet,  J.,  in  Winstone  v. 
Linn,  1  B.  ft  C.  460;  by  Dallas,  C.  J.,  in 
FotWgill  V,  Walton,  8  Taunt.  576;  by 
Littledale  and  Coleridge,  JJ.,  in 
Franklin  b.  MUler,  4  A.  ft  E.  599; 
and  in  Petersburg  Fire  Brick  ft  Tite 
Co.  V.  American  Clay  M.  Co.,  89  Ohio, 
365,  106  N.  E.  33,  36. 
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unless  the  languid  is  too  clear  to  be  mistaken;  ^  and  have 
frequently  disr^arded  plainly  expressed  conditions,  because 
of  their  unwillingness  to  deprive  a  promisee  of  all  rights  on 
account  of  some  trivial  breach  of  condition.  But  the  theory 
of  mutual  dependency  of  the  promises  in  a  bilateral  contract 
is  based  on  fundamental  principles  of  justice,  and  if  the  court 
conceives  of  its  action  in  enforcing  such  dependency  as  due 
not  to  the  will  of  the  parties  but  to  the  inherent  justice  of  the 
situation,  there  is  no  diffictdty  in  so  applying  and  molding 
the  principle  of  failure  of  consideration  as  to  protect  the 
defendant  without  subjecting  the  plaintiff  to  the  risk  of 
unjust  forfeiture.  Therefore  promises  will  be  regarded  as 
mutually  dependent  whenever  it  is  possible  to  do  so.  ^ 


^  Antonelle  v.  Lumber  Co.,  140  Gal. 
309,  315,  "Aflsuming  that  the  stipula- 
tion was  a  condition  precedent,  it  is 
well  settled  that  such  conditions  are 
not  favored  by  the  law,  and  are  to  be 
strictly  construed  against  one  seeking 
to  avail  himself  of  them.  (Front 
Street  R.  R.  Co.  v,  Butler,  50  Gal.  574, 
577;  Deacon  t^.  Blodget,  111  Gal.  416, 
418.)  More  particularly  does  this 
follow,  when  a  strict  construction  of 
such  condition  would  work  a  forfeiture; 
a  result  which  the  law  will  always  en- 
deavor to  prevent.''  It  is  for  this 
reason  that  in  Newson  v.  Smythies,  3 
H.  A  N.  840,  Pollock,  G.  B.,  says:  "It  is 
a  general  rule  that  covenants  are  to  be 
treated  as  independent,  rather  then 
as  conditions  precedent,  especially 
where  some  benefit  has  been  derived 
by  the  covenantor.'' 

« In  Telfener  v,  Russ,  102  U.  8. 170, 
180,  40  L.  Ed.  930,  16  Sup.  Gt.  Rep 
695,  the  court  said:— "In  Bank  of 
Golumbia  v.  Hagner,  1  Pet.  455,  464,  7 
L.  Ed.  219,  this  court,  speaking  by 
Mr.  Justice  Thompson  of  the  distinc- 
tions made  in  covenants  or  promises  of 
parties  to  a  contract  for  the  purchase 
and  sale  of  real  property,  whether  they 
were  to  be  considered  as  independent 
or  dependent,  said:  'It  is  evident  that 
the  inclination  of  courts  has  strongly 


favored  the  latter  construction  as 
being  obviously  the  most  just.  The 
seUer  ought  not  to  be  compelled  to 
part  with  his  property  without  re- 
ceiving the  consideration,  nor  the 
purchaser  to  part  with  his  money 
without  an  equivalent  in  return. 
Hence  in  such  cases,  if  either  a  vendor 
or  vendee  wish  to  compel  the  other  to 
fulfill  his  contract,  he  must  make  his 
part  of  the  agreement  precedent,  and 
cannot  proceed  against  the  other 
without  an  actual  performance  of  the 
agreement  on  his  part,  or  a  tender  and 
refusal.  And  an  avennent  to  that 
effect  is  always  made  in  the  declaration 
upon  the  contracts  containing  de- 
pendent undertakings,  and  that 
averment  must  be  supported  by 
proof.'" 

In  StockstiU  v.  Byid,  132  La.  403,  61 
So.  446,  447,  the  court  said:  "The 
courts  at  the  present  day  incline 
strongly  against  the  construction  of 
promises  as  independent;  and,  in  the 
absence  of  clear  language  to  the  con- 
trary, prooodses  which  form  the  con- 
sideration for  each  other  will  be  hdd 
to  be  concurrent  or  dependent,  and  not 
independent,  so  that  a  failure  of  one 
party  to  perform  will  dischaige  the 
other,  and  so  that  one  cannot  maintain 
an  action  against  the  other  without 
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28.  Promises  called  absolute  are  generally  not  strictly  so. 
Promises  when  not  held  conditional  are  said  to  be  mdepend- 

and  absolute;  and  bo  long  as  the  only  principles  governing 
:  matter  are  those  of  construction  baaed  on  the  real  or 
iposed  intention  of  the  parties,  no  other  concluaon  is  pos-  , 
le.  In  fact,  however,  no  promise  in  a  bilateral  contract  the 
fonnance  of  which  on  one  aide  is  agreed  upon  as  the  equiv- 
at  exchange  for  perfonnance  on  the  other  side,  is  wholly 
ependent.  Thouf^  perfonnance  of  one  promise  may  be 
i  first,  it  is  still  true  that  the  later  perfonnance  is  the  agreed 
hange,  and  if  the  court  is  satisfied  that  the  ^reed  exchange 
I  not  be  forthcoming,  the  first  performance  is  excused.* 
ipeover,  if  suit  is  not  brought  for  the  first  perfonnance 
al  after  the  second  is  due,  tender  of  the  second  perfonnance 
y  become  a  condition  of  Uability  for  the  prior  performance." 
is  indeed  possible  to  say,  and  some  courts  do  say,  that  it 
ui  implied  condition  of  A's  promise  that  B  shall  remun 
larentty  able  and  willing  to  perfonn  his  promise  when  the 
le  comes.  This  is  of  course  incon^tent  with  any  assertion 
>t  A's  promise  is  independent.  Moreover,  it  surely  is 
dent  that  when  such  a  statement  is  made,  the  court  is  not 
king  the  intention  of  the  parties,  or  applying  ^ly  ordinary 
38  of  interpretation  or  construction.  It  is  dealing  with  an 
selected  atuation  for  which  the  contract  makes  no  pro- 
ion  in  the  way  most  conformable  with  justice.    As  this  is 

fact  it  is  better  to  say  so.  WhUe  fiction  may  have  been 
essary  to  aid  the  law  in  taldng  a  step  forward,  when  the 
3  has  been  taken  the  fiction  should  be  discarded;  for  other- 
e  it  is  lii^le  to  be  treated  as  fact  instead  of  fiction,  and 
de  the  baeds  of  reasoning  by  analogy  to  wrong  results. 

29.  Order  of  time  of  perfonnances. 

Jndoubtedly  the  most  important  element  in  detennining 
liabihl?  of  one  party  to  a  bilateral  contract  when  the  other 
ty  has  not  performed,  is  the  relative  order  of  perfonnances 

ring  the  perfonnance  or  tender  of  341;  MeCormiok  v.  Badham,  101  Ala. 

ormanoe  on   his   part."     See  to  339,67  30.609,011. 

Jar  effect  Phillips  &c.  Const.  Co.  'See infra,  {{ 875 el Mg. 

eynwur,  91  U.  8.  6M,  23  L.  Ed.  "See infra,  { 887. 
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fixed  by  the  contract.  Assuming  that  two  perfonnances  are 
intended  as  equivalent  exchanges  for  one  another,  in  view 
of  business  customSi  the  intention  is  fairly  inferable  that  the 
relative  order  which  is  fixed  by  the  contract  must  be  observed. 
In  a  contract  of  service,  for  instance,  a  real  intention  may 
doubtless  be  inferred  that  the  service  shall  be  rendered  before 
the  promised  payment  is  made. 

In  the  Civil  Law  the  plaintiff's  own  breach  of  contract  is  re- 
garded as  a  dilatoiy  defence,  and  in  the  Common  Law  also 
the  same  situation  must  generally  at  least  give  rise  to  the 
same  restilts;  that  is,  the  party  whose  performance  is  due 
subsequently  is  not  necessarily  excused  permanently  by  delayed 
performance  on  the  other  side;  but  he  is  excused  temporsuily 
imtil  the  prior  performance  has  been  rendered.  But  it  should 
be  observed  that  what  was  originally  in  effect  a  dilatory  defence 
becomes  an  absolute  one  when  so  long  a  period  of  time  has 
elapsed  as  to  nutke  a  substantial  breach.^    Where,  however. 


■<>In  McCormick  v.  Badham,  191 
Ala.  339,  67  So.  609,  the  court  said, 
"  The  parties  'must  be  held  to  have  in- 
tended the  performance  of  their  re- 
spective acts,  in  the  order  of  time  in- 
dicated by  their  covenants.'  Nesbitt 
V.  McGehee,  26  Ala.  748.  The  pre- 
cedency of  covenants  'must,'  as  said 
by  Lord  Mansfield  in  his  quotation  in 
Nesbitt  V.  McGehee,  'depend  on  the 
order  of  time  in  which  the  intent  of  the 
transaction  requires  their  performance.' 

"  'Where  a  specified  thing  is  to  be 
done  by  one  party  as  the  consideration 
of  the  thing  to  be  done  by  the  other,  it 
is  undeniably  the  general  rule  that  the 
covenants  are  mutual,  and  are  de- 
pendent, if  they  are  to  be  performed 
at  the  same  time:  and  if,  by  the  terms 
or  natiu^  of  the  contract,  one  is  first 
to  be  performed  as  the  condition  of  the 
obligation  of  the  other,  that  which  is 
first  to  be  performed  must  be  done,  or 
tendered,  before  that  party  can  sustain 
a  suit  against  the  other.'  Phillips 
CJonst.  CJo.  V,  Sejrmour,  91  U.  S.  646, 
650,  23  L.  Ed.  341;  Loud  v.  Pomona 
Land  Ck).,  163  U.  S.  564,  14  Sup.  Ct. 


Rep.  928, 38  L.  Ed.  822."  In  Southern 
Pacific  R.  Co.  V.  Allen,  112  Gal.  455, 
461,  44  Pac.  796,  the  court  said: 
"The  case  is,  therefore,  strictly  within 
the  well-established  rule  that,  'if  a 
day  be  appointed  for  payment  of 
money,  or  a  part  of  it,  or  for  doing  any 
other  act,  and  the  day  is  to  happen  or 
may  happen  before  the  thing  which  is 
the  consideration  of  the  money,  or 
the  act  is  to  be  performed,  an  action 
may  be  brought  for  the  money,  or  for 
not  doing  such  other  act,  btfore  per- 
fomumce;  for  it  appears  that  the  party 
relied  upon  his  remedy,  and  did  not 
intend  to  make  the  performance  a 
condition  precedent.'  [Donovan  v, 
Judson,  81  Gal.  334,  22  P^  682; 
Front  Street,  etc.,  R.  Go.  v.  Butler,  50 
Gal.  574;  Piatt  v.  Gilchrist,  3  Sand.  125; 
Loud  V,  Pomona,  etc..  Go.,  153  U.  S. 
564,  576,  38  L.  Ed.  822;  Goleman  p. 
Rowe,  5  How  (Miss.)  460,  37  Am. 
Dec.  164;  Gouch  v.  IngersoU,  2  Pick. 
292,  301;  Bean  v.  Atwater,  4  Gonn. 
310,  10  Am.  Dec.  91;  Edgar  v.  Boies, 
11  Serg.  A  R.  445,  450.]"  In  Gail 
V,  GaU,  127  N.  Y.  App.  Div.  892,  898, 
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tract  provides  for  a  number  of  perf  onnancee  ott  each 
if  vaiyii^  importance,  it  cannot  be  inferred  that  there 
iny  actual  intention  that  if  default  was  made  in  some 
performance  of  shgfat  importance,  the  subsequeit  per- 
nce  should  not  be  rendered.  There  is  indeed  a  clear 
ion  that  if  both  performances  are  rendered,  the  per- 
nce  first  in  order  of  time  under  the  contract  shall  be  first 
med;  but  there  is  no  clear  intention  expressed  as  to 
shall  happen  if  default  is  made  in  the  prior  performance; 
1  the  absence  of  a  clearly  expressed  intention,  the  conse- 
e  that  for  even  permanent  default  in  prior  performance 
ht  importance  subsequent  performance  should  be  wholly 
id  cannot  be  accepted.^' 

Tefore,  tmless  an  actual  intenti<m  is  clearly  to  be  inferred 
he  ctmsequence  of  ntm-perf ormance  of  a  prior  performance 


at  said:  "Whether  or  not  the 

and  reciprocal  ogreraaenta  of 

to  a  contract  are  dependent 
pendent  is  determined  by  the 
f  time  in  which  by  the  tenm 
ming  of  the  contract  their  pcr- 
ie  is  required.  (Grant  v. 
1,  5  N.  Y.  247;  Glenn  «.  Roaalw, 

161,  167,  50  N.  E.  785.)  If 
us  that  their  performance  of 
lie  or  a  put  of  the  agreement  of 
ty  to  the  contnet  is  to  precede 

the  performance  by  the  other 
',  that  part  of  the  contract  which 
ner  seeks  to  mforce,  then  the 
it   the   former   to   enforce   sa 

the  latter  performance  of  the 
t  is  dependent  upon  bis  prior 
lanoe  of  his  part  of  Uie  oon- 
>r  tender  thereof.  (Grant  v. 
I,  tupra.)  "  See  also  Fulen- 
.  Rowan,  136  Ala.  2S7,  34  So. 
renard  Mfg.  Co.  v.  Kingston 
Co.,  22  Ga.  App.  280,  05  S.  £. 
ong  «.  Hedenb^  277  HI.  368, 

E.  566;  Kchlor  Hour  MUla 
Unden,  230  Maaa.  119,  119  N. 
;   Maaaachusetts    Biographical 

RusseU,  229  Mass.  524,  118 
62;  Kinney  v.  Federal  Laundry 


Co.,  75  N.  J.  L.  497,  68  Atl.  Ill; 
Gourd  V.  Healey,  176  N.  Y.  App.  D. 
464,  163  N.  Y.  8.  637;  McCuny  v. 
Pu^awn,  170  N.  Car.  463,  87  S.  E. 
244,  Ann.  Cas.  1918  A,  907;  Coos 
Bay  R.  Co.  v.  Noeler,  30  Oitg. 
647. 

"  In  the  following  cases,  for  instance^ 
default  in  prior  performance  was  held 
not  to  excuse  liability  for  breach  of  a 
(nomise  of  Bubaequent  performance. 
titaaey  Sted  t  Iran  Co.  v.  Naylor, 
9  A.  C.  434.  In  Me^o  t.  American 
Malting  Co.,  21 1  Fed.  945, 128  C.  C.  A. 
443,  under  a  ctmtract  for  the  sale  of 
tnalt  in  instalments  during  the  ■nuiuing 
year  the  seller  agreed  that  he  would  not 
quote  prices  on  malt  to  other  persons 
in  the  buyer's  State.  It  was  held  that 
a  sale  of  malt  to  another  party  in  such 
State  did  not  entitle  the  buyer  to  r» 
fuse  to  take  the  malt  thereafter,  aa 
agreed,  unless  he  was  therd^  prevented 
from  selling  the  malt  purchased  by 
him  at  a  satisfactory  price,  llie  court 
said  (p.  947):  "It  is  not  every  breach 
of  a  term  or  provision  of  a  contract 
which  will  justify  its  rescission  by  the 
other  party.  If  the  breach  did  him  no 
hurt,  it  was  immaterial." 
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is  to  be  non-liability  of  the  other  party  for  subsequent  per* 
f ormanoei  the  situation  is  better  dealt  with  on  the  theory  of 
failure  of  consideration.  The  court  can  then  take  into  ac- 
count the  comparative  magnitude  of  the  default. 

§  880.  Order  of  performances  when  one  or  both  take  time. 

When  the  performance  of  mutual  promises  cannot  be  per- 
formed at  the  same  instant  they  must  either  be  performed 
without  reference  to  one  another  or  one  must  be  performed 
prior  to  the  other.  Unless  the  contract  or  usage  otherwise 
indicateSi  if  both  promises  need  time  for  their  performance, 
it  seems  that  it  is  the  duty  of  each  party  to  proceed  without 
waiting  for  the  other  to  perform,  since  neither  party  can  demand 
that  the  other's  performance  shall  come  first.  ^'  Neverthe- 
less the  promises  are  not  absolute  and  independent  in  any 
strict  sense;  for  should  one  party  go  forward  with  his  per- 
formance and  the  other  in  violation  of  his  duty  should 
fail  for  a  considerable  time  to  perform,  there  can  be  no 
doubt  that  the  former  would  be  excused  from  continuing 
to  perform. 

If  one  performance  is  capable  of  execution  in  a  moment 
of  time  while  the  other  is  not,  the  implication  of  law  in  the 
absence  of  agreement  to  the  contrary  is  that  the  performance 
which  takes  time  must  be  rendered  first.  The  typical  con- 
tract of  this  sort  is  a  contract  of  service.  The  employee  must 
render  the  service  before  the  payment  for  it  is  due.  In  the 
nature  of  things  there  is  no  reason  why  this  should  be  true, 
but  usage  is  inveterate  that  the  employee  shall  trust  the 
employer  for  compensation  rather  than  the  employer  pay 
first  and  trust  the  employee  for  the  performance  of  his  under- 
taking; and  parties  must  be  understood  to  contract  with 
reference  to  the  usage.  Perhaps  the  origin  both  of  the  usage 
and  of  the  law  is  that  the  employers  have  been  in  a  position 
to  establish  both.^'    The  rule  is  the  same  in  a  contract  for 

**See  Rochester  DistiUing  Go.  v.  N.  Y.  423;  Alexander  v.  Hoffman,  5 

Qdoso,  02  Conn.  43,  101  Atl.  500.  W.  A  S.  382;  Diefenback  v.  Stark,  56 

u  Mixer  v.  Mixer,  2  Gal.  App.  227,  Wis.  462,  14  N.  W,  621,  43  Am.  Rep. 

83  Pftc.  273;  Thayer  v.  Wadsworth,  710.    See  further,  infra,  $  1028. 
10  Pick.  340;  Tipton  v.  Feitner,  20 
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iction.  Unless  the  contract  expressly  so  provides  no 
'  the  price  is  due  until  the  completion  of  the  work.'* 

When  performance  on  one  side  requires  an  indefinite 
time. 

ontract  sometimes  provides  for  p^ormance  on  one 
>  b^n  immediately,  or  at  a  fixed  day,  and  to  continue 
aentty  or  for  an  indefinite  time  while  the  performance 
led  on  tike  otJier  edde  is  stipulated  to  be  rendered  at  a 
day.  Thus  a  contract  to  forbear  or  to  refrain  from 
tition  may  require  an  ind^nite  time  for  performance 
tlie  conq)ensation  may  be  promised  on  a  fixed  date 
he  performance  should  have  b^;un  but  before  it  can 
ipleted.  The  promises  here  are  not  strictly  independent. 
i  on  the  one  side  to  forbear  if  occurring  before  tlie  pay- 
is  made,  will  excuse  the  obligation  to  pay.^'  And  on 
her  hand  long  continued  delay  in  making  the  payment 
the  promise  to  forbear  had  been  duly  kept,  will  justify 
lal  to  continue  to  keep  it."  So  in  the  case  of  a  promise 
port  for  life  in  ctmsideration  of  a  promissory  note  pay- 
t  a  fixed  day,  t^e  maker  of  the  note  "could  not  be  re- 
to  make  payment  unless  the  maintenance  contracted 
1  been  furnished,  and  the  defendants  [the  payees]  were 
quired  to  furnish  it  except  for  compensation  in  the 
tjpulated."  " 

Ktrt  r.  Newbory,  220  N.  Y.  which  had  belonged  to  her  late  hw- 
N.  E.  96i.  band,  and  the  defendant's  son  had 
!B  p.  SantavWe,  1  Port.  437;  agreed  to  make  monthly  payments  to 
Textile  CoDmuaaton  Co.,  139  her  during  her  life.  Some  payments 
n».  D.  100,  123  H.  Y.  S.  918.  had  been  mode,  but  the  plaintiff  re- 
decision  of  Judaon  v.  Bowden,  fusing  to  transfer  the  real  estate  the  de- 
162,  uocms  opposed  to  the  feodant  bad  ceased  paying.  The 
ia  lightly  oriticiaed  in  I^ng-  court  said  (pages  898,  899):  "The 
Dm.  Con.,  i  129.  transfer  of  plaintiff's  int«rest  must  be 
ae  V.  Dorey,  221  Mass.  399,  made  by  her  within  a  reasonable  time 
N.  £.  146.  See  also  Bennett  aft«r  the  e:(ecution  of  the  contract, 
lalter,  267  El.  572,  101  N.  £.  or  certainly  within  a  reasonable  time 
:..  H,  A.  (N.  S.)  733.  Similarly  after  demand  by  defendant.  .  .  . 
V.  Gail,  127  N.  Y.  App.  Div.  "The  time  at  which  she  was  to 
;  plaintiff  sued  for  payments  comply  with  and  perform  her  part  of 
contract  by  which  she  had  the  agreement  had,  therefore,  arrived 
»  transfer  certain  real  estate  before  defendant's  default  in  hie  pay- 


1586 


WILUSTON  ON  CONTRACTS 


§832 


§  832.  Readiness  and  willingness. 

Where  a  defendant's  obligation  is  subject  to  a  condition 
precedent,  the  plaintiff  must  all^e  and  prove  that  he  (1) 
performed  the  condition  precedent,  or  (2)  was  excused  from 
performance  by  prevention,  waiver  or  the  prospective  un- 
willingness or  inability  of  the  defendant  to  perform  in  his 
tum.^  This  principle  which  is  applicable  to  express  con- 
ditions precedent,^  has  also  been  applied  to  dependent  prom- 
ises where  no  condition  precedent  is  expressed,  and  this  is 
natural  since  the  theory  of  dependency  has  been  developed 
under  the  guise  of  implied  conditions.  So  that  the  party  whose 
performance  is  first  in  order  of  time  must  make  the  all^ation 
and  proof  above  stated.*® 

Where  conditions  are  concurrent,  the  allegation  of  tender 
need  not  be  of  absolute  tender.  A  tender  conditional  on  con- 
temporaneous performance  by  the  defendant  is  sufficient. 
It  has  sometimes  been  said  that  in  such  a  case  readiness  and 
willingness  on  the  part  of  the  plaintiff  is  a  sufficient  all^ation; 
or  that  even  this  is  not  part  of  the  plaintiff's  case.*^ 

Though  in  suits  for  specific  performance  a  different  rule 
prevails  in  many  jxuisdictions;  *^  to  maintain  an  action  at  law 
the  plaintiff  must  not  only  be  ready  and  willing  but  he  must 


meiits  to  her  of  which  she  now  com- 
plains. Her  right  to  insist  on  further 
performance  by  defendant  of  his  part 
of  the  agreement  was  dependent,  there- 
fore, on  her  doing  as  she  had  agreed." 

M  A  common  situation  of  the  second 
type  occurs  where  the  plaintiff  has 
made  an  unconditional  offer  of  per- 
formance which  has  been  refused. 

^Qee supra,  §674. 

^  Moha  V,  Hudson  Boxing  Club,  164 
Wis.  426, 160  N.  W.  266,  L.  R.  A.  1017 
B.  1238. 

•1  Chahners,  Sale  of  Goods  Act  (6th 
ed.),  p.  66:  "In  an  action  for  non- 
delivery, it  seems  the  buyer  need  not 
give  evidence  that  he  was  ready  and 
wUling  to  pay,  till  the  seller  shows 
he  was  ready  to  deliver.  Wilks  v, 
Atkinson,  [1815]  1  Marsh.  412.  'The 
averment  of  the  plaintiff's  readiness 


and  wiUingness  to  perform  his  part 
of  the  contract  will  be  proved  by 
showing  that  he  called  on  the  defend- 
ant to  accomplish  his  part.'  Notes  to 
Gutter  V.  Fbwell,  2  Smith  Lead.  Gas. 
(9th  ed.),  p.  18;  (11th  ed.),  p.  15. 
Gonversely,  in  an  action  for  noQ- 
acceptance,  the  sdler  need  not  prove 
any  tender  of  ddivery.  It  is  enough  to 
show  that  he  was  ready  and  willing  to 
deliver.  Jackson  v,  Allaway,  [1844] 
6  M.  &  G.  942;  Baker  v.  Finniiiger, 
[1850]  28  L.  J.  Ex.  180.' "  The  deci- 
sions cited  by  Judge  Ghalmers  do  not 
warrant  the  conclusion  that  readtness 
and  willingness  without  demand  upon 
or  notice  to  the  other  party  is  suffi- 
cient. The  statement  is,  however^ 
made  in  Long  o.  Addiz,  184  Ala.  236^ 
63  80.962. 
«<  See  infra,  §§  834,  844. 
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have  manifeBted  this  before  bringing  his  action,  by  some  offer 
of  performance  to  the  defendant;  for  otherwise  both  parties 
mi^t  be  ready  and  willing  and  each  stay  at  home  waiting 
for  the  other  to  come  forward."  And  wl]dle  the  situation  is 
possible  of  each  of  two  parties  having  a  right  to  specific  per- 
fomiance  against  the  other,  it  is  not  possible  that  each  shall 
have  a  right  to  damages  for  a  total  breach  of  the  contract. 
It  is  one  of  the  consequences  of  concurrent  conditions  that 
a  situation  may  arise  where  no  right  of  action  ever  arises 
against  either  party.  Since  a  conditional  tender  is  necessary 
to  put  either  party  in  default,  so  long  as  both  parties  remain 
inactive^  neither  is  liable  and  neither  has  acquu^  a  right  of 
action.  Moreover,  the  possibility  of  putting  either  party  in 
default  will  cease  if  the  delay  is  too  long.  It  may  be  supposed 
by  the  terms  of  the  contract  the  concurrent  performances 
were  to  be  rendered  on  a  day  fixed,  or  it  may  be  supposed 
that  no  time  was  stated  for  the  performance.    Under  the  first 

sufficient  excuse  for  the  omission  to 
tender  it.  The  only  allegation  of  the 
complaint  on  this  point  is  that  the 
plaintiff  has  been  ready  and  willing 
during  all  the  time  aforesaid,  and  has 
offered  to  accept  and  take  the  con- 
veyance, pursuant  to  said  agreement, 
and  to  pay  the  balance  of  said  pur- 
chase money.'  It  is  not  an  averment 
that  he  tendered  the  purchase  money. 
To  constitute  a  valid  tender  in  such 
a  case,  the  party  must  have  the  money 
at  hand,  and  immediately  imder  his 
control,  and  must  then  and  there  not 
only  be  ready  and  willing  but  produce 
and  offer  to  pay  it  to  the  other  party 
on  the  performance  by  him  of  the 
requisite  condition."  See  also  Phillips 
V.  Sturm,  01  Ck)nn.  331,  09  Atl.  680; 
Comett  V.  Best,  151  Mo.  App.  546,  132 
S.  W.  35;  Jendersen  o.  Hansen,  50 
Mont.  216,  146  F^.  473;  Leudera  v. 
Fahlberg  Saccharine  Works,  150  N. 
Y.  S.  635;  Burlington  Paper  Stock 
Co.  t;.  Diamond,  88  Vt.  160,  02  Atl. 
10,  21;  Bendon  v.  Parfit,  74  Wash.  646, 
134  Pac.  185. 


•  In  Ziehen  0.  Smith,  148  N.  Y.  558, 
42  N.  E.  1080,  the  court  said:  "Where 
by  the  terms  of  the  contract  the  acts 
of  the  parties  are  to  be  concurrent,  it 
18  the  duty  of  him  who  seeks  to  main- 
tain an  action  for  a  breach  of  the  con- 
tract, either  by  way  of  damages  for 
the  non-performance,  or  for  the  re- 
oovay  of  mon^  paid  thereon,  not 
only  to  be  ready  and  willing  to  perform 
QQ  his  part,  but  he  must  demand  per- 
fonnanee  from  the  other  party." 

In  Eastern  Oregon  Land  Ck).  «. 
Moody,  108  Fed.  7,  18,  110  G.  C.  A. 
135,  the  court  said:  "In  Englander  v. 
Hogen,  41  Gal.  420,  there  was  an  ac- 
tion for  the  recovery  of  a  deposit  on 
the  purchase  price  of  real  estate.  The 
oDveoants  of  the  vendor  and  vendee 
woe  mutual  and  dependent,  and  it  was 
hekl  that  neither  could  put  the  other 
in  default  except  by  actually  tendering 
a  performance  on  his  own  part.  The 
court  says:  'To  entitle  the  plaintiff  to 
nwintain  the  action  on  the  contract  set 
out  in  the  complaint,  he  should  have 
averred  a  tender  of  the  unpaid  portion 
of  the   purchase    money,    or    some 
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supposition  if  time  was  of  the  essence  of  the  contract  both 
parties  will  be  discharged  unless  one  or  the  other  takes  the 
initiative  and  makes  a  conditional  tender  at  or  about  the  time 
stated  in  the  contract.  Even  though  time  is  not  of  the  essence 
or  if  no  time  is  mentioned  in  the  contract  for  its  performance 
the  lapse  of  an  unreasonable  time  must  necessarily  deprive 
the  parties  of  the  possibility  of  thereafter  naaking  an  effective 
tender.^^  The  requirements  for  a  plaintiff  whose  ri^t  is 
subject  to  a  concurrent  condition  are  qualified  in  the  same 
way  as  the  requirements  of  one  whose  right  is  subject  to  a 
condition  precedent;  namely, — ''The  necessity  of  a  formal 
tender  or  demand  is  obviated  by  the  acts  of  the  party  sought 
to  be  charged,  as  by  his  express  refusal  in  advance  to  comply 
with  the  terms  of  the  contract  in  that  respect,  or  where  it 
appears  that  he  has  placed  himself  in  a  position  in  which  per- 
formance is  impossible."  *^ 


§  833.  What  amounts  to  an  offer  to  perform. 

It  is  said  that  the  strict  rules  of  tender  ^  are  not  applicable 
to  a  conditional  offer  to  perform  a  concurrent  condition;  that 
what  is  essential  is  that  it  shall  appear  to  the  court  and  shall 
have  been  made  clear  to  the  other  party  to  the  contract  that 
the  exchai^  agreed  upon  would  be  carried  out  inunediately 
if  the  latter  would  do  his  part.  This  requirement  involves 
both  ability  on  the  part  of  the  plaintiff  to  perform  and  an 
indication  of  that  abiUty  to  the  other  party.  The  actual 
production  of  the  money  or  other  thing  which  the  plaintiff  is 
to  give  is  said  to  be  unnecessary.*^   This  must  be  rested,  how- 


•«  See  infra,  §  1970. 

M  Ziehen  v.  Smith,  148  N.  Y.  668, 
42  N.  £.  1080.  And  see  tupra,  §§  677, 
767. 

^Qeeinfra,  S§1808e<M9. 

w  Dunham  v.  Pettee,  8  N.  Y.  608; 
Gourd  &.  Healy,  206  N.  Y.  423, 99  N.  E. 
1099, 176  N.  Y.  App.  D.  464, 163  N.  Y. 
S.  637;  Thomas  Gordon  Malting  Co. 
V.  Bartelfl  Brewing  Co.,  206  N.  Y.  628, 
100  N.  £.  461;  Hu^es  v.  Knott.  138 
N.  C.  106,  60  S.  E.  686;  Catlin  v. 
Jones,  62  Or.  337,  97  Pac.  646;  James 


Higgins  Co.  o.  Torviok,  65  Or.  274, 106 
Pac.  22. 

In  Raudabaugh  v.  Hart,  61  Ohio  St. 
73,  88,  66  N.  E.  214,  the  court  said: 
"The  case  of  Smith  v,  Lewis,  reported 
in  24  Conn.  624,  and  a^Bun  in  26  Conn. 
110,  is  authority  for  the  proposition 
that  the  word  'tender,'  as  used  in 
connection  with  such  a  transaction, 
does  not  mean  the  same  thing  as  whai 
used  with  reference  to  the  offer  to  pay 
money  where  it  is  absolutdy  due,  but 
only  a  readiness  and  wiUingaeas  to 
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-,  on  the  ground  of  waiver,  for  generally  the  defendant, 
e  is  not  goii^  to  perform,  will  indicate  that  fact  in  sdme 
■,  and  therein  excuse  a  more  particular  tender."  Even 
b  be  supposed  that  a  conditional  offer  of  performance 
lade  with  ability  to  produce,  but  without  actual  production 
he  money  or  goods  necessary  for  performance  and  the 
ndant  declines  the  offer,  without  giving  a  reason  for  his 
sal  or  in  terms  refusing  to  perform  himself,  the  same  princi- 
seems  applicable.  Unless  actual  production  is  th^i  de- 
ided  no  doubt  such  an  offer  suffices,  but,  it  does  not  seem 
im^  native  to  say  that  the  failure  of  the  d^endant  to 
e  the  ground  of  his  objection  was  such  deceptive  conduct 

0  induce  the  plaintiff  to  believe  that  the  objection  was 
td  OD  wnne  other  gnnmd  than  the  technical  defect  of  the 
ler.*  On  the  other  hand,  if  at  the  time  for  performing 
ual  promises  to  buy  and  sell  stock,  the  parties  met,  and 
seller  having  a  certificate  in  proper  form  in  his  pocket 

"I  am  ready  and  able  to  perform  immediately  and 
r  to  do  so,"  to  which  the  buyer,  having  the  money  in  his 
let,  replied,  "I  am  likewise  ready  and  able  and  also  offer 
lerfonn,"  it  is  clear  that  neither  party  has  as  yet  acquired 
ght  of  action  gainst  the  other  by  putting  him  in  default 
win  not  be  able  to  do  so  without  production  of  the  certif- 
9  or  the  money  and  the  actual  tender  of  it.  And  it  se^ns 
,  in  any  case,  if  it  is  insisted  upon,  a  strict  tender  may 
■equired. 

'4.  Tender  is  not  necessary  in  equiQr  unless  time  is  of 
tiie  essence. 

'  time  is  of  the  essence,  or  where  the  contract,  enforcement 
rhich  is  sought,  is  an  option,  it  is  necessary  for  one  who 
les  to  nytintAin  a  suit  for  specific  performance,  to  perform 
lender  performance  within  the  time  fixed  in  the  contract. 

1  rule  in  equity  is  the  same  as  the  rule  at  law,"*  except  that 

irm   in   cue   of    the    concurrent  also  made  in  Clark  v.  Wda,  87  III.  438, 

mnanoe  by  the  other  party,  with  441,  29  Am.  B«p.  60. 

nt  ability  to  do  so,  and  notice  to  *  See  tupra,  i  744. 

oQut  party  of  such  readinac."  "  See  further,  tupra,  if  744,  767. 

quotation  from  Smith  v.  Lewis  is  "  Kelsey  v.  Oowther,  162  U.  S.  404, 
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perhaps  a  conscientious  and  diligent  effort  which  was  un* 
succe^ul  without  fault  of  the  complainant,  thoi^  the  lack 
of  success  was  not  due  to  any  conduct  of  the  defendant  which 
could  be  called  prevention,  may  suffice  in  equity .^^  Where, 
however,  time  is  not  essential,  the  situation  in  equity  is  differ- 
ent from  that  at  law,  as  a  court  at  law  can  give  only  an  un- 
conditional judgment,  but  a  court  of  equity  can  make  its 
decree  conditional  on  some  performance  by  the  plaintiff. 
Therefore  it  is  sufficient  if  a  plaintiff  in  equity  allies  in  his 
bill  readiness  and  willingness  to  perform,  though  the  lack  of 
tender  may  affect  the  matter  of  costs.  The  decree  will  protect 
the  defendant's  substantial  rights  by  making  any  order  for 
his  performance  conditional  on  concurrent  action  by  the 
plaintiff;  ^^  and  as  this  protection  is  possible  at  any  time  until 


I 


16  S.  Gt.  808,  40  L.  Ed.  1017;  Martin 
V.  Morgan,  89  Gal.  203,  25  Fto.  350, 
22  Am.  St.  240;  Levy  i;.  Lyon,  153  Gal. 
213,  94  Pac.  881;  Phelpe  v.  Illinois 
Gent.  R.  Go.,  63  lU.  468;  Durant  v. 
Gomegys,  3  Idaho,  204,  28  Pac.  425; 
KimbaU  v.  Tooke,  70  lU.  553;  BiUick 
V.  Davenport,  164  Iowa,  105, 145  N.  W. 
470;  Jones  v.  Noble,  3  Bush,  694; 
Harvey  v.  Bross,  216  Mass.  57,  104 
N.  E.  350;  Heuer  v.  Rutkowski,  18 
Mo.  216;  Wells  v.  Smith,  2  Edw.  Gh. 
78;  Duffy  v.  O'Donovan,  46  N.  Y.  223; 
Blanchard  v.  Archer,  93  N.  Y.  App. 
D.  459,  87  N.  Y.  S.  665;  Glamo  v, 
Grayson,  30  Oreg.  Ill,  46  Pac.  426; 
In  re  Kuts's  Est.,  259  Pa.  548,  103 
Atl.  293;  Spokane  &c.  R.  Go.  v.  Bal- 
linger,  50  Wash.  547,  97  Pac.  739. 
See  also  Rude  v.  Levy,  43  Gol.  482, 
96  Pac.  560,  24  L.  R.  A.  (N.  S.)  91,  127 
Am.  St.  123.  Cf,  Horgan  v,  Russell,  24 
N.  Dak.  490,  140  N.  W.  99,  43  L.  R.  A. 
(N.  S.)  1150. 

71  Emerson  t;.  Fleming,  246  111.  353, 
92  N.  E.  890. 

7' Jenkins  v.  Harrison,  66  Ala.  345; 
Ashurst  V.  Peck,  101  Ala.  499,  502,  14 
So.  541  (rf.  Smith  v.  Sherman,  174 
Ala.  531);  Atkinson  v,  Hudson,  44 
Ark.  192;  Jones  o.  Petaluma,  36  Gal. 


230,  233;  Koyer  o.  Williams,  150  Gal. 
785, 788, 90  Pac.  135;  Fall  v.  Haxelrigg, 
45  Ind.  576,  579,  15  Am.  Rep.  278; 
Jordan  v.  Johnson,  50  Ind.  App.  213, 
98  N.  E.  143  {rf,  Sowle  v.  Holdridge, 
63  Ind.  213);  Winton  v,  Sherman,  20 
Iowa,  295;  Nelson  v.  Wilson,  75  la.  710, 
713,  38  N.  W.  134;  Harris  v.  Greenleaf, 
117  Ky.  817,  79  S.  W.  267;  Maughlin 
V.  Perry,  35  Md.  352;  Snook  v.  Munday, 
96  Md.  514,  517,  54  Atl.  77;  Irvin  v. 
Gregory,  13  Gray,  215;  Gole  v.  Killam, 
187  Mass.  213,  72  N.  E.  947;  Morris  t^. 
Hoyt,  11  Mich.  9, 18;  Powell  v.  I>wyer, 
149  Mich.  141, 112  N.  W.  499,  11  L.  R, 
A.  (N.  S.)  978;  St.  Paul  Division  Sons 
of  Temperance  i;.  Brown,  9  Minn.  157; 
Stevenson  v.  Maxwell,  2  N.  Y.  408, 
415;  Thomson  v.  Smith,  63  N.  Y.  301; 
Schieck  v.  Donohue,  92  N.  Y.  App. 
Div.  330,  334,  87  N.  Y.  S.  206,  and 
cases  cited;  Hawk  v.  Greensw^,  2 
Pa.  St.  295;  Ghess's  Appeal,  4  P&.  St. 
52,  45  Am.  Dec.  668;  Brace  v.  Doble, 
3  S.  Dak.  110,  416,  52  N.  W.  586,  53 
N.  W.  859;  Seeley  i;.  Howard,  13  Wis. 
336.  See  abo  Mason  v.  Atkins,  73 
Ark.  491,  84  S.  W.  630;  Brock  v.  mdy, 
13  Ohio  St.  306,  310;  Brixen  v.  Jorg^i- 
sen,  33  Utah,  97,  92  Pao.  1004. 
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icree  is  made,  the  fact  that  a  vendor  was  unable  until 
niit  brought  to  convey  a  good  title  does  not  conclusively 
ish  that  q>ecific  perfonnance  should  be  denied  bimJ* 
American  decisions,  however,  adopt  in  eqxiity  the  same 
3  at  law,  and  require  a  tender  preliminary  to  suit.'*  But 
in  such  jurisdictions  less  strictness  would  doubtless  be 
ed  than  might  be  api»x>priate  in  an  action  at  Uw.^' 

When  concurrent  conditions  are  implied. 

le  concurrent  conditions  protect  both  parties,  courts 
ror,  so  far  as  is  not  inconsistent  with  the  expressed 
ion  of  the  parties,  to  construe  performances  of  mutual 
KB  as  concurrent  conditions/*  Therefore,  not  on^, 
DO  time  is  mentioned  for  either  performance  ^  but  also, 
each  party  pronuses  to  perform  his  side  of  a  bilateral 
ct  "on  or  before"  a  stated  day,  thoi^  the  contract 
lot  state  tiiat  each  shall  perform  on  the  same  day,  con- 


ler  E>.  MeGuin,  261  Dl.  SSS,  lU 
588;  Mfiiyl&nd  Construction 
:uper,  90  Md.  S2S,  45  AU.  197. 
infia,  i  879. 

V.  Thompson,  34  Ala.  633; 
.  McQellaa,  41  Ala.  251; 
V.  Thompson,  141  Ga.  31,  80 
,8;  Bearden  e.  Wood,  1  A.  K. 
UO;  Klyce  v.  firoylea,  37  Miss. 
eidunann  v.  TVfrhmflnn,  49 
',  109.  See  also  Burkhalter  d. 
142  Ca.  344,  82  8.  E.  1059; 
u  D.  DeteiB,  206  lU.  160,  69 
7,  00  Am.  St.  Rep.  145;  Sowle 
ridge,  63  Ind.  213;  Tens  v. 
!50  Mo.  19,  167  S.  W.  1003, 
e.  1917  A.865;HaUv.  Wbittier, 

S30;  CummingB  b.  Nielaon,  42 
S7,  120  Pac.  019. 
Binn  D.  Roller,  239  Fed.  486, 
2  C.  C.  A.  364,  it  wae  sud, 

from  Wiliard  e.  Tayloe,  8 
57,  10  L.  Ed.  501:  '"A  party 
i  forfeit  his  righta  to  the  inter- 
.  of  a  court  of  equity  to  enforce 
ic  performance  of  a  contnet, 
easonably  and  in  good  faith 
)  comply,  and  continues  ready 


to  oomply,  with  its  stipulations  oa 
his  part,,  although  he  may  err  in  esti- 
mating the  extent  of  his  obligation,' 
Tavenner  v.  Barrett,  21  W.  Va.  650; 
Vaught  V.  Cain,  31  W.  Va.  424,  7  S.  E. 
S;  Armstrong  v.  Maryland  Coal  Co., 
67  W.  Va.  589,  69  S.  E.  195.  The 
principle  ia  dearly  stated  and  illus- 
trated by  Judge  Bnumon  in  Watson 
V.  Coast,  35  W.  Va.  463,  14  S.  E.  249, 
and  by  Vice  Chancellor,  later  Justice, 
Ktney,  in  Worch  b.  Woodruff,  61 
N.  J.  Eq.  78,  47  Atl.  725." 

^  Bank  of  Columbia  ti.  Hagner,  I 
Pet.  455,  7  L.  Ed.  219;  Glenn  v.  Ross- 
ler,  156  N.  Y.  161,  60  N.  E.  785;  Make- 
peace f .  Dilltown  Smokeless  Coal  Co., 
179  N.  Y.  App.  D.  60, 166  N.  Y.  S.  92. 
In  Dunn  e.  Oneida  Community,  177 
Fed.  640,  546,  the  court  said:  '"In 
the  absence  of  anything  to  show  a 
contrary  intent  on  the  part  of  the  par- 
ties, a  oontract  for  the  exchange  of 
propwty  must  be  performed  on  both 
sides  concurrently.'  Brennan  p.  Ford, 
40  Cal.  7;  Pead  v.  Trull,  173  Maaa. 
450,  63  N.  E.  901,"  and  see  supra,  i  40. 

"  See  supra,  !  40,  infra.  !  956. 
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current  conditions  are  implied,  if  the  performances  in  their 
nature  are  capable  of  being  performed  concurrently.^  But 
this  principle  is  modified  in  the  exceptional  cases  where  con- 
temporaneous performances  in  a  bilateral  obligation  were  not 
r^arded  by  the  parties  as  equivalent  one  to  the  other,^  aad 
where,  therefore,  the  principle  of  failiire  of  conaderation  is 
inapplicable.  The  holder  of  a  negotiable  instrument  must 
surrender  the  instrument  contemporaneously  with  payment,"^ 
but  he  can  bring  suit  without  presentment,  that  is,  without 
offering  to  perform  on  his  part  by  surrendering  or  even  pro- 
ducing the  instrument.'^  So  a  creditor  holding  collateral, 
though  bound  to  surrender  the  collateral  at  the  time  when 
he  receives  payment  of  the  debt,  and  though  a  refusal  to 
surrender  the  collateral  justifies  a  refusal  to  pay  the  debt,^* 
may  sue  on  the  debt  without  first  tendering  the  collateral  ,^^^ 
so  the  loss  or  destruction  of  a  negotiable  instrument  does 
not  preclude  recovery,  and  loss  or  destruction  of  collateral 
would  be  no  defence  imless  the  creditor  was  in  fault,  and  in 


"Goodisson  v,  Nann,  4  T.  R.  761; 
Phillipe  V,  Sturm,  91  Conn.  331,  99  AU. 
689;  Stierle  v,  Rayner,  92  Conn.  180, 
102  AU.  581. 

7>  In  Roberts  &.  Brett,  1 1 H.  of  L.  Cas. 
337,  351,  each  party  covenanted  to 
give  a  bond  forthwith  as  security  for 
his  performance.  Lord  Westbury  said : 
''It  was  also  contended  by  the  Appel- 
lant, that  the  covenants  to  give  the 
bonds  by  the  Appellant  and  Re- 
spondent respectivdy  were  mutual 
covenants  dependent  one  on  the  other; 
and  there  was  no  default  by  the  Ap- 
pellant until  that  instant  of  time  at 
which  there  was  alike  default  by  the 
Respondent,  and  that  the  Respondent 
being  in  like  default,  could  not  defend 
himself  by  pleading  the  default  of  the 
Appellant. 

"  But  I  fear  that  this  is  not  the  true 
meaning  and  effect  of  the  contract. 
The  engagements  to  give  the  bonds  are 
not  entered  into  in  consideration  one 
of  the  other;  but  the  fulfilment  of  his 
own  engagement  by  each  of  the  parties 
is  a  necessary  preliminary  to  his  right 


to  recover  on  the  agreement."  See  also 
Crompton  v,  McLaughlin  Realty  Co., 
51  Wash.  525,  529,  99  Pac.  586,  21 
L.  R.  A.  (N.  S.)  823,  and  infra,  §  888. 

»  Uniform  Neg.  Inst.  Law,  Sec.  74; 
infra,  §  1166. 

'^  ITniform  Neg.  Inst.  Law,  Sec.  70; 
infra,  §1160;  Ocean  Nat.  Bank  v. 
Fant,  50  N.  Y.  474,  476. 

« Schlessinger  v.  Wise,  106  N.  Y. 
App.  Div.  587, 94  N.  Y.  8. 718. 

"Lawton  v,  Newland,  2  Stark.  72; 
Scott  V,  Ptoker,  1  Q.  B.  809;  Sonoma 
VaUey  Bank  v.  Hill,  59  CaUf.  107,  110; 
Foster  v,  Purdy,  5  Met.  442;  Donndl 
V.  Wyckoff,  49  N.  J.  L.  48,  7  AU.  672; 
Spencer  i;.  Drake,  84  N.  Y.  App.  Div. 
272,  82  N.  Y.  S.  573;  Security  Title 
&  Trust  Co.  r.  Stewart,  154  N.  Y. 
App.  D.  434,  437,  139  N.  Y.  S.  74; 
Gordon  &.  Benguxat,  95  N.  Y.  Misc.  132, 
169  N.  Y.  S.  1;  First  Nat.  Bank  ». 
Gidden,  175  N.  Y.  App.  Q.  663,  162 
N.  Y.  S.  317;  Bank  of  Rutland  9. 
Woodruff,  34  Vt.  89.  See  alao  Wagner 
V,  Kohn,  225  Fed.  718,  721, 140  C.  C.  A 
592. 
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event  or  in  case  of  converaon  only  a  defence  pro  (onto.** 
is  because  the  creditor's  claim  does  not  have  for  its  con- 
ation the  performance  of  the  act  on  his  part  which  is 
emporaneouB  with  payment,  but  is  based  on  the  considera- 
of  a  prior  loan  or  credit  pven  by  the  creditor.'*  There 
other  prerequisites  for  the  implication  of  concurrent 
itions.  If  the  contract  exinreasly  or  by  impUcation 
ires  the  performance  on  one  edde  to  be  at  a  different  place 
,  perfcomance  on  the  other  dde,  there  can  obviously  be 
oncurrent  conditions.  So,  if  by  the  terms  of  the  contract 
perfoimancee  are  to  take  place  at  different  times  there 
no  concurrent  oonditicms  ori^nally,  though  such  con- 
nB  may  afterwards  arise."  Therefore  if  either  perform- 
is  incapable  of  performance  at  a  single  lostant  of  tune," 
lal  promises  cannot  be  concurrently  conditional.  But 
•e  the  time  for  performance  on  one  side  is  fixed  and  the 
ract  does  not  state  when  performance  on  the  other  side 
take  place,  it  will  be  infored  unless  the  natm«  of  the 
ract  or  the  surrounding  circimistances  make  a  contrary 
ence  imperative  th&t  tiiat  performance  was  to  be  rendered 
le  same  time,  and  concurrent  conditions  will  be  implied." 

Du^borou^    V.    McNeviu,    74  use  an  inferior  body,  it  was  held  not  a 

ISO,  14  Pait.  369,  15  Pao.  773,  S  condition  of  the  buyer's  ri^t  to  sue 

It.  H^.  435;  Hurdl  v.  CitiaoDs'  for  failure  to  ddiver  the  agreed  body 

Dg  Co.,  ill  Ga.  S4&,  36  S.  E.  that  he  should  tender  to  the  seller  the 

^thaway  v.   Fall  River   Nat.  inferior  body.    Watkin  v.  Interborough 

131    Mass.    W;    Griswold    v.  Transfer  Co.,  (N.  Y.  Sujr.  Ct.)  174 

m,  4  Hill,  GS2;  Cass  v.  ^^n-  N.  Y.  S.  152. 

I,  100  N.  Y.  248,  3  N.  E.  189;  •>  See  w^ra,  {{  S86,  887. 

B  0.  Bambecgex,  10  Utah,  3,  36  "  Even  where  both  partica  agree  to 

W,  205.  work  aimultoneously,  it  is  impossible 

:  case  should  be  distinguished  to  make  strict  concurrent  conditions. 

the  creditor  is  an  assignee  of  a  One  cannot  moke  a  conditional  tender 

and  htdda  as  security  the  title  of  a  week's  work  either  at  the  beginning 

I  goods  or  &  document  r^reeent-  or  at  the  end  of  the  week. 

eoL    Here  the  buyer  is  under  no  "Morton  ii.  Lamb,  7  T.  R.   125; 

tion  to  ptty  luOess  he  gets  title.  Witheis  v.  Reynolds,  2  B.  &  Ad.  882; 

was  kst  sight  of  in  First  Nat.  Ltmgv.Addix,  184 AIa.236,63So.982; 

V.  Oidden,  175  N.  Y.  Af^.  D.  Broman  v.  Ford,  46  Cat.  7,  16;  Baker 

62  N.  Y.  S.  317.    See  30  Harv.  L.  s.  McDonald,  74  Neb.  695,  104  N.  W. 

Hi.  923,  1  L.  R.  A.  (N.  S.)  474;  Rushton 

Or  the  same  reason  where  ODS  who  f.  CampbeU,  &4  Neb.  141,  142  N.  W. 

mitncted  to  seU  an  automobile  902;  Skillman  Hardware  Co.  v.  Davis, 

IsDt  to  the  buyer  for  temporary  53  N.  J,  L.  144,  20  Atl.  1080;  Travor 


1594 


WIUiISTON  ON  CONTRACIB 


§835 


? 


So  if  no  time  is  fixed  for  the  perfonnaQce  of  either  party  their 
performances  are  concurrently  conditional  if  their  nature 
admits  of  concurrent  performance,®  The  principle  is  appli- 
cable to  the  several  parts  of  a  divisible  contract,  so  that  im- 
less  otherwise  provided,  or  the  natiu^  of  the  case  makes  it 
impossible,  there  wiU  be  concurrent  conditions  in  each  part«® 
It  has  been  held  by  the  Supreme  Court  of  the  United  States  •^ 
that  where  one  performance  was  stated  in  the  contract  to  be 
due  ''after"  performance  of  the  covenants  on  the  other  side, 
that  there  were  no  concurrent  conditions,  but  a  condition 
precedent  which  must  be  performed,  or  an  absolute  and  un- 
conditional tender  made,  before  a  right  of  action  would  arise. 
Thou^  this  is  in  accordance  with  the  literal  meaning  of  the 
language  of  the  contract,  it  may  be  questioned  whether  even 
here  the  court  might  not  have  implied  concurrent  conditions, 
since  the  liability  on  one  side  would  arise  in  an  infinitesimal 
moment  of  time  after  the  performance  on  the  other  side,^ 


V.  Halsted,  23  Wend.  66;  Dunham  v, 
Pettee,  8  N.  Y.  508;  Ziehen  v.  Smith, 
148  N.  Y.  658,  42  N.  E.  1080;  Mo- 
Cammon  v.  Kaiser,  218  N.  Y.  46,  112 
N.  E.  572;  Catlin  v,  Jones,  48  Or.  158, 
86  Pac.  515,  52  Or.  337,  97  Pac.  546; 
Pickett  V.  Cloud,  1  BaU.  362;  Burling- 
ton Paper  Stock  Co.  v.  Diamond,  88 
Vt.  160,  92  Ail,  19.  See  also  Kawaon 
V.  Johnson,  1  East,  203;  Eng.  Sales  of 
Goods  Act,  Sec  28;  Uniform  Sales  Act, 
Sec.  42. 

*•  Bloxam  v.  Sanders,  4  B.  A:  C.  941; 
Lehman  v.  Warren,  53  Ala.  535,  540; 
LouisviUe  Packing  Co.  t;.  Crain,  141 
Ky,  379,  132  S.  W.  575;  Merrill  Furni- 
ture Co.  i;.  Hill,  87  Me.  17, 32  Atl.  712; 
Haskins  v.  Warren,  115  Mass.  514,  533; 
H.  C.  Miner  Lithographing  Co.  v, 
Mittenthal  Co.,  119  N.  Y.  S.  1066; 
Delaware  Trust  Co.  v.  Calm,  195  N.  Y. 
231,  88  N.  E.  53. 

"I*  Richardson  Press  i;.  Vandergrift, 
165  N.  Y.  App.  Div.  180,  150  N.  Y.  S. 
238. 

*^Loud  V.  Pomona  Land  &  Water 
Co.,  153  U.  S.  564,  38  L.  Ed.  822,  14 
Sup.  Ct.  928.  See  also  Eastern  Or^on 


Land  Co.  v.  Moody,  198  Fed.  7,  119 
C.  C.  A.  135. 

•>  In  Beecher  v.  Conradt,  13  N.  Y. 
108,  the  plaintiff  promised  to  make  a 
conveyance  "upon  the  express  condi- 
tion that"  the  defendant  "shall  and 
do  well  and  faithfully  perform  the 
covenants"  by  him  made.  It  was  held 
that  the  performance  by  the  plaintiff 
was  due  concurrently  with  the  final 
performance  of  the  defendant,  and 
that  the  plaintiff  could  not  insist  upon 
full  precedent  performance  by  the 
defendant  of  all  his  covenants  before 
the  plaintiff  himself  became  liable. 

In  Michigan  Home  Colony  Co.  o. 
Tabor,  141  Fed.  332,  72  C.  C.  A.  480, 
where  a  written  contract  for  the  sale 
of  land  recited  the  pa3rment  of  a  sum 
down  by  the  purchaser  and  required 
him  to  pay  the  remainder  of  the  pur- 
chase money  on  a  specified  date,  and 
further  provided  that  on  such  payment 
being  made  the  vendor  should  ''on 
demand  thereafter"  cause  to  be  exe- 
cuted to  the  purchaser  "a  good  and 
sufficient  deed  in  fee  simple  of  the 
premises   above   described,    free  and 
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y  of  the  deed  conveyiog  a  good 
sre  held  cODcuirently  dependent, 
conditional  tender  at  perform- 
y  the  vendor  in  ocoordance  with 
itract  was  &  condition  precedent 
rigjit  to  miunfji.in  {m  action  to 
'  the  purchase  money  from  the 


ts  been  s^d  that  it  is  essential  for  the  implication  of 
irrent  conditions  that  the  exchaz^  contemplated  shall 
stween  the  parties  to  the  conteact,  on  the  ground  that 
wise  perfonnance  cannot  in  le^  contemplation  be  made 
I  instant  of  time."  Such  a  rule,  however,  seems  some- 
artificial.  If  the  performances  are  to  be  rendered  at 
ame  {dace,  there  is  no  practical  difficulty  in  ^multaneous 
nuance  by  A  to  B,  and  by  B  to  C*    Nothing  is  more 

if  all  l^aJ  liens  and  incum-  made,  and  as  sustaining  that  claim,  he 
B,"  the  oOTcnanta  for  payment  cites  the  cases  of  Morris  v.  Sliter  (1 
purchase  money  and  for  the  Denio,  59);  Meriden  Britannia  Co.  v. 
Zingsen  (48  N.  Y.  247);  KirU  v.  Peck 
(113  N.  Y.  222),  and  Loud  c.  Pomona 
land,  etc.,  Co.  (153  U,  8.  564).  The 
language  in  the  contnwt  under  con- 
sidemtion  in  Moma  v.  Sliter,  was  very 
similar  to  that  contained  in  this  agree- 
ment, and  it  was  there  held  that  the 
plaintiff  was  not  required  to  convey  at 
the  time  of  receiving  the  last  payment, 
but  must  do  so  within  a  reasonable 
time  after  it  was  made.  That  case  has 
been  several  times  cited  in  the  au- 
thorities to  which  the  appellant  refers, 
and  in  those  particular  cases  a  similar 
doctrine  has  been  held.  These  au- 
thorities seem  to  some  extent,  at  least, 
to  sustain  the  contention  of  the  ap- 
pellant. But,  upon  an  examination  of 
the  cases,  it  will  be  observed  that  in 
each  case  the  decision  was  based  upon 
the  ground  that  it  was  the  int«ntion  of 
the  parties  that  the  payment  should 
precede  the  giving  of  the  deed,  lite 
intention  of  the  parties  when  properly 
ascertained,  must  doubtless  control  in 
this  oase  as  in  others  involving  the 
construction  of  written  contracts. 
Moreover,  in  many  of  the  subsequent 
cases  a  principle  adverse  to  that  oon- 
t^ided  for  by  the  appellant  has  been 
applied." 

**  I^ngdell,  Summary  of  Contracts, 
S  133,  citing  Jones  f.  Barkley,  2  Doug. 
684,  and  Northrup  v.  Northrup,  6  Cow. 


Ilenn  n.  Roesler,  156  N.  Y.  161, 

0  N.  E.  785,  the  court  said: 
contention  of  the  appellant  is, 

1  the  proviaionB  of  the  contract 
;  to  the  payment  of  that  portion 

consideration  constituled  in- 
lent  covenants  which  the  plain- 
s  required  to  fully  perform  by 

the  entire  amount  before  he 
i  entitled  to  a  deed,  and  it  was 
rithin  a  reasonable  time  after 
layments  were  made  that  the 
mts  were  required  to  give  him  a 
aoce  of  the  property.  As  sus- 
;  that  contention  the  plaintiff 
faiefiy  upon  the  language  of  the 
A.  It  ia  to  be  observed  that  it, 
that  after  the  pay- 
ire  fully  made,  the 
uils  shall  execute  and  deliver  a 
nt  deed  of  the  premises,  and 
>  time'  deliver  a  tax  and  title 

and  that  'at  the  time'  the 
I  should  execute  and  deliver  a 
ge  to  the  defendants.  The 
nt  '^AJiT^ft  that  this  language 
be  constnwd  as  not  requiring 
iva7  of  the  deed  until  a  reason- 
ime  after  the  payments   were 


"  In  Burton  v.  Noct^ochee  Lumbw 
Co.  (Tei.  Civ.  App.),  161  S.  W.  25, 


1596 


WILUSTON  ON  CONTEUCTB 


§836 


common  in  transfers  of  real  estate  ihaa.  dmultaneous  action 

* 

not  only  by  a  buyer  and  seller,  but  by  a  mortgagee.  Where 
no  practical  difficulty  exists  in  giving  parties  the  protection 
of  concurrent  conditions,  the  law  should  not  create  artificial 
trouble.  Where  in  bilateral  contracts  the  promise  on  one  side 
is  subject  to  an  express  condition  that  performance  shall 
be  made  of  a  counter  promise  which  itsetf  is  not  in  terms 
conditional,  the  performance  of  the  two  promises  will,  never- 
theless, be  concurrently  conditional  if  the  nature  of  the  case 
permits  it  and  the  words  of  the  expreea  condition  do  not 
necessarily  require  that  one  performance  shall  precede  rather 
than  be  concurrent  with  the  counter-performance.*^ 


§  836.  Effect  of  the  place  of  performance  on  concurrent  con- 
ditions. 

The  place  where  performance  is  due  under  the  contract 
necessarily  affects  the  duties  and  rights  of  the  parties.  The 
place  of  performance  may  be  fixed  by  the  express  terms  of 
the  contract,  or  the  law,  in  the  absence  of  such  express  pro- 
vision, may  impose  an  obligation  of  performance  in  a  par- 
ticular place.  If  neither  of  these  circumstances  exist,  a  party 
seeking  to  put  the  other  in  default  must  seek  out  that  party 
and  make  appropriate  tender.^  But  where  a  place  of  perform- 
ance is  agreed  upon  expressly  or  by  implication,  performance 
or  tender  must  take  place  there,  and  if  either  party  is  not 
there  to  receive  performance  at  the  proper  time,  he  prevents 
performance.  In  such  a  case,  therefore,  a  right  of  action  is 
acquired  by  being  ready  and  willing  at  the  proper  place  if 
the  other  party  is  not  present.^    Thus  in  contracts  for  the 


there  were  held  to  be  ooncurrent  condi- 
tions in  a  sale  of  personal  property, 
though  delivery  was  to  be  made  not 
to  the  buyer  but  to  a  third  person  on 
the  buyer's  order. 

•»  Giles  i;.  Giles,  9  Q.  B.  164;  Paynter 
V.  James,  L.  R.  2  G.  P.  348;  Kane  v. 
Hood,  13  Pick.  281. 

^  See  cases  cited  supnif  §  832. 

^^  Sleeper  v.  Nicholson,  201  Mass. 
110,  112,  87  N.  E.  473. 

See  iJso   Rhode  Island  Malleable 


Iron  Works  v.  O.  K.  Nut  Lock  Co. 
(R.  I.  1918),  103  Atl.  1036.  It  is  not, 
however,  incumbent  on  the  holder  of 
of  a  negotiable  instrument  payable  at 
a  particular  place,  to  present  it  at 
that  place  in  order  to  acquire  a  ri^t 
of  right  of  action  against  the  party 
primarily  liable  on  the  instrument. 
Neg.  Inst.  Law,  Sec.  70,  infra  §1164, 
Crordon  v.  Benguiat,  95  N.  Y.  Miac. 
132,  159  N.  Y.  S.  1. 
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3  of  peTBonal  property  apart  from  any  q>ecial  agreement, 
:  gena^  rule  is  that  t^e  place  of  ddivery  is  the  seller's 
ce  of  bumness  if  he  has  one,  and,  if  not,  bis  residence.** 
is  rule  is  subject  to  the  qualification  ibat  tmder  a  contract 
sell  specific  goods  which  to  the  knowledge  of  the  parties 
an  the  contract  was  made,  were  in  acoae  place  other  than 
i  seller's  place  of  buaioeeB  or  residence,  that  other  place 
he  place  where  delivery  is  due.** 

Vhere  a  contract  requires  delivery  at  a  town  where  the 
fer  does  business,  delivery  in  the  general  receiving  yards 
that  town  with  notice  to  the  buyer,  fulfils  the  seller's  ob- 
ition.'  SometimeB  the  natiire  of  a  contract  is  such  that 
irt  from  any  agreement  to  that  effect  it  is  requidte  that 
fonnance  shall  be  at  a  particular  place.'    Where  the  place 


TJniform  Sales  Act,  Sec.  43,  tTifra, 
S,  dt«d  nud  ^iplied  in  Donloni  p. 
)im,  83  N.  J.  L.  35S,  85  Atl.  353; 
lem  p.  Fithlbe^  Workfi,  150  N.  Y. 
35,  go  N.  Y.  Misc.  590;  SchiS 
Inter  Motor  Car  Co.,  153  N.  Y.  S. 

961.  Sttoh  abo  is  the  lule  of  the 
mon  hw.  Souaejy  v.  Buitib'  Admr., 
tush,  87;  Bliss  Co.  b.  United  Stat«i 
li^t  Co.,  149  R  Y.  300,  43  N.  K 

HolTonboa  p.  Oroaamsji  (N.  Y. 
r.  Ct.),  107  N.  Y.  8.  627.  And 
rale  laid  down  by  Fothier,  Contrat 
'ente,  Ko.  52  (see  also  I^YeDch  Civil 
e.  Art.  1609),  is  the  general  rule  iii 
rd  to  delireiy.  The  Euf^iah  Sale 
Sooda  Ant,  in  makiug  the  plaoe  of 
oen  or  reaidenoe  of  the  seller  the 
e  of  delivery  unless  the  goods  are 
vn  to  be  elsewhere,  also  agrew  with 
rule  of  the  Oertnan  Commwoial 
e,  (342. 

Uniform  Sales  Act,  i43;  Hatch 
1  Co.,  100  U.  8. 124,  26  L.  Ed.  554; 
land  t>.  Wood,   71   Ala.   145,  46 

Hep.  305;  Phienix  Lock  Works  v. 
elle  ^rdware  Co.,  0  Houst.  232, 
a.  79;  B&riey  Tie  Co.  v.  Simpson,  1 
App.  670,  57  S.  K  1090;  Wilmouth 
^tton,  2  Bibb,  280;  Sousely  v. 
ob'   Admr.,    ID  Bush,   87;  Smith 


V.  Gillett,  60  HI.  290;  Middlesex  Co. 
B.  Oigood,  4  Gmy,  447;  Janney  v. 
Sleeper,  30  Minn.  473,  16  N".  W.  366; 
Dakota  Stock  Co.  v.  Price,  22  Neb. 
96,  34  N.  W.  97;  Lobdell  i>.  Hopkins, 
6  Cow.  516;  Rice  v.  Churchill,  2 
Denio,  145;  Gray  v.  Walton,  107  N.  Y. 
264,  14  N.  B.  191;  Lodwick  Lumber 
Co.  i>.  E.  A.  BuU  Lumber  Co.,  35 
Okl.  797, 131  FfLC.  917;  Maun  s.  Ftynn, 
62  Or.  466,  126  Pac.  274;  Nelson  o. 
Imperial  Trading  Co.  (Wash.),  125 
Poc.  777;  Hamilton  v.  Calhoun,  2 
Watts,  139;  Perhnan  v.  Sartorius,  182 
Pa.  St.  320,  29  Atl.  852,  42  Am.  St. 
Rep.  834.  See  also  Moyle,  Sale  in 
the  Civil  Iaw,  100. 

'  Petroleum  Products  Co.  v.  Alton 
Tank  Line,  165  la.  398,  146  N.  W.  62, 
dtinK  Chootaw  R.  Co.  v.  Colorado 
Fuel  Co.,  93  Fed.  742,  35  C.  C.  A. 
568;  Missouri,  etc.,  Coal  Co.  u.  Pom- 
eroy,  80  Bl.  App.  144;  Houdlette  v. 
Dewey,  200  Mass.  419,  86  N.  E.  790. 

*  In  Shales  ir.  Seignoret,  1  Ld.  Ray. 
440,  the  contract  in  suit  was  for  the 
sale  of  stock  in  the  bonk  of  England. 
The  seller  bringing  suit  averred  that 
such  stock  WBB  only  transferable  in 
the  office  of  the  bank  in  the  presence 
of  both  parties,  that  he  was  present 
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of  perf onnance  is  fixed,  but  the  oontract  does  not  exactly  fix 
the  time  for  performaace,  a  party  who  seeks  to  put  the  other 
in  default  must  give  notice  of  his  intention  to  tender  at  a 
certain  time  performance  at  the  place  fixed  by  law.'  This 
necessarily  follows  from  the  principles  governing  notice  as  a 
condition  implied  in  fact.^ 

§  837.  Concurrent  conditions  are  not  necessarily  mutoaL 

Conciurent  conditions  may  exist  in  imilateral  contracts 
as  well  as  in  bilateral;  that  is,  a  promisor  may  be  bound  to 
perform  only  on  condition  of  receiving  simultaneous  perform- 
ance and  may  by  the  terms  or  offer  be  so  boimd  on  receiving 
a  conditional  offer  of  performance.^  Conditions  in  unilateral 
contracts  are  necessarily  classed  as  express  conditions;^  but  a 
condition  which  is  expressed  often  may  be,  so  far  as  the  lan- 
gu£^e  of  the  contract  is  concerned,  either  an  ordinary  con- 
dition precedent,  or  a  concurrent  condition.  Thus  if  A  cove- 
nants to  sell  Blackacre  if  B  pays  $5,000  for  it,  so  far  as  the 
words  of  the  contract  indicate,  A  might  be  entitled  to  demand 
the  actual  payment,  or  the  unqualified  and  absolute  tender 
of  $5,000,  before  he  became  liable  to  perform  on  his  part. 
The  words  of  the  contract  are  equally  satisfied,  however,  by 
construing  A's  liability  as  arising  on  a  tender  by  B,  conditional 
on  concurrent  performance  by  A;  and  this  construction  will 
be  given  to  such  a  contract.  The  oblig;ations  of  the  parties 
are  not  mutual,  however,  since  B  is  under  no  obligation  to  buy 
the  property^  Even  in  bilateral  contracts,  it  seems  that  the 
obligation  of  one  party  may  be  subject  to  a  concurrent  con- 
dition, while  no  such  qualification  exists  to  the  obligation  of 
the  other  party.  This  situation  will  arise  where  the  contract 
has  been  substantially  performed  on  one  side  before  perform- 
ance on  the  other  side  becomes  due^    The  facts  of  an  early 

at  the  time  of  perfonnance  to  transfer  tions  were  thoae  proper  and  neoes- 

the   stock,    but    that   the   defendant  sary. 

failed  to  come.     The  plaintiff  failed  *  See  if^ra,  §  894. 

because  it  did  not  appear  to  the  court         *  Ibid, 

that  the  bank  stock  might  have  not         *The   earliest   case   of   concurrent 

been  transferred  elsewhere.    It  seems  conditions  was  of  this  sort.     Tumor 

clear,  however,  that  if  the  facts  were  v.  Goodwin,  Fortescue,  146. 

as  stated  in  the  declaration,  the  allega-         *  See  supra,  §  812. 
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e  suggest  the  problem.  A  contract  was  entered  into  by 
ich  the  plaintiff  agreed  to  sell  a  school  mih  its  good  will, 
1  to  convey  at  a  later  day  the  school  premises,  and  the 
endant  agreed  to  pay  at  such  later  day  £120.  The  court 
d  that  the  plfuntiff  could  not  recover  payment  without 
der  of  the  deed/  holding  that  part  execution  of  the  contract 
i  only  a  circumstance  from  which  the  intention  of  the 
ties  might  be  collected,  lliis  case  is  criticised  by  Professor 
igdell,'  because  the  "main  subject  of  the  transaction  was 
school  and  the  house  was  only  an  incident."  Assuming 
i  to  be  true,  It  seems  that  the  criticism  is  well  foimded. 
would  not  follow,  however,  as  Professor  Langdell  urges, 
t  if  the  covenants  were  not  mutually  dependent  they  were 
tually  independent.  For  certainly  the  piirchaser  could 
be  permitted  to  recover  on  the  promise  to  give  him  a 
yeyance  tmless  he  made  traider  of  the  price.  The  fact 
t  the  seller  had  largely  p^ormed  before  payment  was 
I,  would  surely  be  no  reason  why  the  buyer  should  be  allowed 
recovrar  the  remaning  performance  without  any  perform- 
e  on  his  own  part.  Substantial  performance  by  the  plain- 
may  excuse  Tiijn  from  performiag  the  remainder  of  his 
igation  concurrently,  but  the  plaintiff's  perfonnance  can- 
excuse  the  defendant  from  performing  or  making  con- 
ooal  tender  of  performance  as  a  condition  of  the  plaintiff's 
mise. 

lie  same  question  is  frequently  involved  in  contracts  for 
sale  of  land,  where  the  purchaser  is  fpven  possession,  and 
equired  to  make  payments  of  the  price  in  instalments,  the 
idor  contracting  to  convey  on  payment  of  the  last  instal- 
at.  The  vendor  is  here  protected  by  an  express  condition, 
the  purchaser's  promise  is  in  terms  unqualified.  Because 
^jeant  Williams'  rule  based  on  Pordage  v.  Cole,'  to  the 
ct  that  where  part  of  the  price  is  payable  at  a  time  prior 
the  performance  on  the  other  side,  the  oblation  to  pay 
price  is  absolute,  a  few  decisions  have  held  that  the 
mise  of  the  buyer  to  pay  the  price  is  absolute,  and  that 
a,  the  last  instalment  may  be  recovered  without  tender  of 

3lft»ebrook  v.  Woodrow,  8  T.  R. 
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the  deed.^^   The  great  weight  of  authority,  howeveri  is  to  the 
contrary." 

It  may  be  urged  that  the  principle  of  equivalence  which 
fonns  the  basis  of  conditions  implied  in  law  is  violated  by 
such  decisions  since  the  last  instalment  of  the  price  is  not  the 
eqiiivalent  in  value  of  the  conveyance.  But  the  necessary 
equivalence  is  between  the  total  performance  on  the  one  side 
and  on  the  other.  The  fact  that  the  seller  gets  a  large  part 
of  the  price  before  he  gives  any  equivalent  for  it  is  no  reason 
why  he  should  get  it  all  without  nuiking  the  agreed  return. 


I 


§  838.  Failure  to  peifoim  on  the  part  of  the  plaintiff  owing 
to  excusable  impossibility. 

As  the  basis  of  the  defendant's  excuse  where  the  plaintiff 
has  failed  to  perform,  or  is  obviously  going  to  fail  to  perform, 
is  based  on  failure  of  consideration,  the  reason  why  the  plain- 
tiff fails  to  perform  is  immaterial.  Even  though  his  failure 
is  owing  to  excusable  impossibiUty,  the  result  is  the  same. 
The  defendant  has  not  got  what  he  bargained  for  and  need 
not  perform.  ^^  Thus  in  a  contract  of  employment,  the  illness 
of  the  employee  for  a  material  time  excuses  the  employer  from 


^  Weaver  v.  Childress,  3  Stew.  (Ala.) 
361;  Hays  v.  Hall,  4  Port.  374,  387,  30 
Am.  Dec.  530;  White  v.  Beard,  5  Port. 
94,  100,  30  Am.  Dec.  552;  Miller  v. 
Wild  Gat  Road  Co.,  52  Ind.  51; 
Clopton  V.  Bolton,  23  Miss.  78;  Mo- 
Math  V.  Johnson,  41  Miss.  439;  Morris 
V.  Sliter,  1  Denio,  59;  Gale  v.  Best,  20 
Wis.  44;  Sh^nners  v.  Pritchard,  104 
Wis.  287,  80  N.  W.  458.  See  also 
Loud  V.  Pomona  Land  Co.,  163  U.  S. 
564,  38  L.  Ed.  822,  14  Sup.  Ct.  928; 
Gibson  v.  Newman,  2  Miss.  341. 

^^Bank  of  Columbia  v.  Hagner,  1 
Pet.  455,  7  L.  Ed.  219;  HiU  v.  Grigsby, 
35  Cal.  656;  Sanford  v.  Cloud,  17  Fla. 
532;  Duncan  v.  Charles,  5  111.  561; 
Runkle  v.  Johnson,  30  lU.  328,  332,  83 
Am.  Dec.  191;  Headley  v,  Shaw,  39 
lU.  354;  McCuUoch  v.  Dawson,  1  Ind. 
413;  Summers  v.  Sleeth,  45  Ind.  598; 
Clark    V.    Continental    Improvement 


Co.,  57  Ind.  135;  Berryhill  v.  Byington, 
10  Iowa,  223;  Courtright  v.  Deeds,  37 
Iowa,  503;  Zebley  v.  Sears,  38  lowa^ 
507;  Kane  v.  Hood,  13  Pick.  281; 
Wadlington  v.  Hill,  18  Miss.  560; 
Eckford  v.  Halbert,  30  Miss.  273; 
Robinson  v.  Harbour,  42  Miss.  795, 
97  Am.  Deo.  501,  2  Am.  Rep.  671; 
Ackley  v.  Elwell,  5  Halsted,  304;  Eg- 
bert i;.  Chew,  2  Green  (N.  J.  L.),  446; 
Shinn  v,  Roberts,  1  Spencer,  435,  43 
Am.  Dec.  636;  Johnson  t;.  Wygant,  11 
Wend.  48;  Glenn  v.  Rossler,  156  N.  Y, 
161,  60  N.  E.  785;  Powell  ».  Dayton, 
etc.,  R.  Co.,  14  Qreg.  22,  356,  12  Pac. 
83,665.  See  also  Giles  0.  Giles,  9  Q.  B. 
164. 

^  This  result  would  also  be  reached 
if  the  performance  of  the  plaintiff  is 
regarded  strictly  as  a  condition,  infm, 
S808. 
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ing  out  his  agreement."  And  whoe  illness  is  so  long 
aued  that  the  employer  would  not  be  bound  to  continue 
slation,  the  employee,  it  seems,  may  end  it  unless  the  em- 
r  elects  to  continue  the  contract  and  pay  the  agreed  com- 
ition  without  deduction."  So  prevention  by  law  of  the 
>yee's  performance  of  the  agreed  services  for  a  material 
thou^  without  his  fault,  justifies  his  discharge."  On 
ther  hand,  temporary  illness  of  an  employer  which  does 
p  to  the  root  (A  the  contract  will  not  prevent  him  from 
cing  it."  Impossibility  of  completing  a  construction 
act  substantially  will  not  justify  recovery  on  the  con- 


^ytor  e.  CaUwen,  3  B.  ft  S.  828; 
a  V.  Union  Marine  Ina.  Co.,  L.  R. 
P.  125;  FouBsard  r.  Spion,  1 
D.  410;  Stare)'  b.  Fulham  Steel 
24  T.  L.  a.  SO;  Greene  ir. 
,  7  Port.  133;  Rem;  v.  CMds 
34  Fao.  216,  21  L.  R.  A.  64fi; 
an  V.  Rayl,  65  Ind.  561;  Camora 
in  Marine  Ins.  Co.,  104  Ia.  34Q, 
926,  81  Am.  St.  Rep.  128;  John- 
Weiket,  166  Mass.  263,  20  N.  E. 
ViweU  V.  NeweU,  59  Minn.  406, 
V.  336;  MoGani^e  r.  McCoaker, 
Y.  App.  Div.  184,  ffi  N.  Y,  S. 
rd,  178  N.  Y.  637,  71  N.  E. 
Davison  v.  GaakiU,  32  Olda. 
I  P»c.  640,  38  L.  R.  A.  (N.  S.) 
Eubbud  s.  Belden,  27  Vt.  646; 
t.  Gilbert,  21  Wis.  395;  Mo- 
1 V.  Van  Allen  Co.,  19  Ont.  L.  R. 
larks  V.  Dartmoutli  Ferry  Com- 
a,  36  N.  Scotia,  ISS.  See  alao 
i>.  Ward,  170  N.  Y.  8.  36.  But 
plimd  V.  Mattson,  15  Wash.  328, 
.341.  In  Donlan  v.  Boeton,  223 
285,  111  N.  E.  718,  a  school 
r  died  during  the  summer  vaca- 
The  teaching  for  the  year  bad 
mmideted,  but  the  eaiai7  was 
le  according  to  the  tenns  of  the 
ct  monthly  during  the  year.  It 
M  that  the  eiscutor  could  not 
T  the  payments  falling  due  dur- 
le  vacation  "further  payments 
conditional  upon  the  continu- 


ance of  the  contract,  and  not  upon 
wbetho'  she  was  excused  from  the 
rendition  of  servioee  during  the  suty 
eeeding  month."  Tbe  decision  seems 
wrong,  lliere  was  no  express  con- 
dition, qualifying  tlie  dty'a  promise, 
and  as  the  teacher  had  substantially 
fulfilled  her  contract,  there  was  no 
failure  of  considention.  lliere  can 
be  no  doubt  that  ten  months'  teaching 
was  the  essential  if  not  the  sole  ex- 
change  for  twelve  monthly  payments, 
lite  decision  in  effect  aUows  the  city 
to  receive  serricee  without  full  pay- 
ment for  them.  In  maritime  law  a 
seaman  may  recover  wages  for  the 
irtiole  voyage,  though  incapacitated 
for  a  material  port  of  it.  Chandler  v. 
Grieves,  2  H.  Bl.  606n;  Walton  v. 
Neptune,  1  Pet.  Adm.  162;  Ex  ■parla 
Qiddings,  2  GaU.  66. 

'*  See  wiSto,  i  1947. 

"  Melville  v.  DeWolf,  4  E.  4  B.  844; 
Leopold  0.  Salkcy,  80  lU.  412,  31  Am. 
S«p.  93.  See  further,  infra,  {f  1967, 
1068. 

»Oueluon  v.  Stooee,  1  E.  &  E.  248; 
Bettini  i-.  Gye,  1  Q.  B.  D.  183;  War- 
ren V.  Whittm^tam,  IS  T.  R.  508; 
Ryan  v.  Dayton,  25  Conn.  188,  65 
Am.  Dec.  660;  Gaynor  v.  Jonas,  104 
N.  Y.  App.  D.  36,  93  N.  Y.  S.  287; 
Spindel  n.  Co<^>er,  46  N.  Y.  Misc. 
660,  02  N.  Y.  S.  822.  So  under  Soote 
law.  Bell's  PrincipleE,  S  179. 
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tract/^  unless  the  chance  of  impossibility  was  foreseen  and 
the  risk  of  it  expressly  or  impliedly  assumed  by  the  employer.'' 
Nor  will  the  fact  that  a  vessel  is  abandoned  for  good  reason 
prevent  the  owner  of  the  cargo  from  treating  the  contract  of 
affreightment  at  an  end.^^ 


i^Littell  V,  Webster  County,  152 
Iowa,  206,  131  N.  W.  691,  694.  "The 
action  being  on  contract,  and  not  for 
quantum  meruit,  plaintiffs,  in  order  to 
recover,  must  show  a  substantial  com- 
pliance with  the  terms  thereof.  They 
are  bound  by  the  terms  of  the  agree- 
ment, and  cannot  escape  because  of 
impossibility  to  substantially  comply 
with  the  provisions  thereof.  Monag- 
ham  V,  Vanatta,  144  Iowa,  119,  122 
N.  W.  610;  Wemli  v.  Collins,  87  Iowa, 
648,  64  N.  W.  366;  Hunt  v,  Tuttle, 
126  Iowa,  676,  101  N.  W.  609;  Dun- 
can  V.  Gray,  108  Iowa,  699,  79  N.  W. 
362;  McCain  v.  City  of  DesMoines, 
128  Iowa,  331,  103  N.  W.  979. 

u  Soley  V,  Jones,  208  Mass.  661,  96 
N.  E.  94,  was  an  action  for  a  balance 
alleged  to  be  due  under  a  contract  in 
writing,  whereby  the  plaintiff  agreed 
to  do  for  the  defendant  certain  work  on 
the  Washington  Street  tunnel  in  Bos- 
ton, which  the  defendant  was  engaged 
in  constructing  imder  a  contract  made 
by  him  with  the  city  of  Boston.  The 
contract  of  the  defendant  with  the 
city  contained  a  clause  giving  transit 
conmiissioners  the  right  to  terminate 
it  if  the  engineer  should  certify  to 
them  in  writing  that  the  contractor 
was  not  making  such  progress  in  the 
execution  of  the  work  as  to  indicate 
its  completion  within  the  required 
time.  After  part  of  the  work  under  the 
plaintiff's  contract  had  been  done  and 
paid  for  the  defendant's  contract  with 
the  city  was  terminated  by  the  transit 
commissioners  under  that  clause.  The 
plaintiff's  contract  contained  a  pro- 
vision that  all  the  work  should  be  done 
according  to  orders  and  directions  and 
to  the  satisfaction  of  the  transit  com- 


missionefB  or  their  authorized  agents 
and  the  plaintiff  at  the  time  of  making 
his  contract  with  the  defendant  had  a 
copy  of  the  defendant's  contract  with 
the  city  and  was  familiar  with  its 
provisions,  including  that  relating 
to  the  oommissioneiB'  ri«^t  to  termin- 
ate it.  It  was  held  that,  the  plaintiff 
and  the  defendant  having  made  their 
contract  with  knoindedge  of  the  pos- 
sibility of  such  a  termination  of  the 
defendant's  contract  with  the  city  as 
had  occurred  and  having  failed  to  pro- 
vide for  such  a  contingency  reasonably 
to  be  anticipated,  the  defendant  was 
bound  by  his  absolute  promise  to  pay 
the  plaintiff  the  contract  price  for  the 
work  stipulated  for  in  his  contract; 
so  that  the  plaintiff  was  entitled  to  re- 
cover the  unpaid  balance  of  such  con- 
tract price  after  deducting  from  it  the 
reasonable  cost  of  completing  the 
work  in  accordance  with  the  terms  of 
his  contract. 

"  In  H.  Newsum  A  Co.  Ltd.,  v. 
Bradley,  [1917]  2  K.  B.  112,  116,  the 
court  said: 

''A  number  of  cases  were  cited  to 
me,  including  T?ie  CUo,  7  P.  D.  6,  and 
The  AtTio,  72  L.  T.  621.  The  law  as 
laid  down  in  those  cases  is  that  the 
abandonment  of  a  vessd  by  its  crew 
during  a  voyage,  without  any  inten- 
tion to  retake  possession,  gives  the 
owner  of  the  cargo  on  board  the  right 
to  treat  the  contract  of  affreightment 
as  at  an  end.  It  may  happen  that 
after  abandonment  of  a  vessel  its  owner 
resumes  possession  before  the  cargo 
owner  exercises  his  right  to  treat  the 
contract  as  at  an  end,  and  the  legal 
effect  of  such  a  resumption  has  never 
yet  been  decided.   The  point,  however, 
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ilarly  where  a  ship  is  to  proceed  under  a  charter  party 
;iven  port  and  load  a  cargo,  if  the  ship  is  delayed  even 
cepted  perils,  the  ship  owner,  tiiough  excused  from  lia- 
cannot  require  the  chart««r  to  furnish  a  cargo.*"  So 
the  charterer  loads  the  vessel,  and  it  is  lost  on  the 
e,  not  only  unpaid  fre^t  money  cannot  be  recovered 
e  owner,*'  but  any  part  of  it  paid  in  advance  by  the 
irer  may  be  recovered  back."  So  where  a  plaintiff  has 
prevented  by  a  superv^iing  law  from  fulfilling  his  con- 
he  is  not  entitled  to  performance  from  his  co-contractor. '' 
rhere  the  subjeclr-matter  of  a  promise  has  been  destroyed 
:  transfer  of  risk  the  promisor  cannot  recover  iiie  con- 
tion  promised  by  his  co-contractor,  and  if  he  has  received 
must  restore  it.'*  It  should  be  oteerved,  however,  that 
meat  or  pronuse  may  be  made,  not  in  consideration  of 
mance,  but  cd  a  risk  of  performance  assumed  by  the 
party.  In  such  a  case  the  fact  that  the  party  assiua" 
e  risk  never  becomes  bound  to  perform  gives  no  bams  for 
jfence  of  failure  of  conaderation.^*    Whether  a  risk  or 

t  arise  in  this  case,  for  I  find  "  GibsoD  v.  Sturge,  10  Exoh.  622; 

t  that,  if  the  circumstances  here  DaJdn  p.  Chdey,  15  C.  B.  (N.  S.)  646; 

n  abandonment  of  the  veeael,  Britiah,  et«.,  Ins.  Co.  v.  Southern  Pac. 

to  owners  exerdsed  their  right  Co.,  72  Fed.  285,  18  C.  C.  A.  561,  38 

an  end  to  the  contract  before  U.  S.  App.  243.    But  if  the  goods  are 

lers  resumed  their  poeeeesion.  accepted  by  the  owner  at  an  intemtedi- 

nt  for  decision  is  whether  there  ate  port  of  distreoe  a  pro  rata  recovery 

abandonment  under  the  eif'  is  allowed.    Dakin  v.  Oxley,  stipra. 

icee.      In  my  view  that  is   a  "  Pitman  v.  Hooper,  3  Sumner,  50; 

n  of  fact.  .  .  .  Rcina  v.  Croes,  6  Cal.  29;  Griggs  v. 

the  present  case  the  master  Au9tin,3Pick.  20,22,  ISAm.  Dec.  175; 

w  abandoned  the  vessel  undo'  Butterfield  v.  Byron,  163  Mass.  517, 

f  Miemy  violmce,  but  I  do  not  27  N.  E.  667,  12  L.  R.  A.  571,  25  Am. 

;hftt  this  is  different  from  a  8t.  Rep.  654;  Fhclpa  v.  Williamson,  6 

and  crew  abandoning  the  vessel  Sandf.  578;  and  see  iVra,  J  1101.     The 

ttress  of    the   violence   of  the  law  of  continental  Europe  seems  the 

r,  aa  was  the  case  in  The  CUo,  same  as  that  of  America.    See  Watson 

I.  6,  0."  i>.  Duykmck,  3  Johns.  335. 

kaaa  v.  Union  Marine  Ins.  Co.,  "  American    Mercantile    Exch.    v. 

onwell,  B.,  L.,  R.  10  C.  P.  126,  Blunt,  102  Me.  128,  66  Atl.  212,  10 

lUBMid  V.  Spiets,  1  Q.  B.  D.  410,  L.  R.  A.  (N.  S.)  414.    See  also  Mel- 

.ckburn,  J.    See  also  Storer  c.  villef.DeWolf,4E.&B.S44. 

1,  3  M.  4  S.  308.    The  contrary  "  See  infra,  f  1946. 

;  in  Huron  Barge  Co.  c.  Tumey,  "  See  ir^ra,  {  888.    In  En^and,  on 

.  972,  canitot  be  supported.  authority,  and  upon  original  grounds 


1604 


WILLISTON  ON  CONTRACTS 


§839 


» 


actual  performance  is  bargamed  for  is  a  question,  of  fact  with 
the  presumption  in  a  doubtful  case  in  favor  of  the  latter  con- 
struction. 

§  839.  ^orance  of  fhe  piaintifPs  breach  of  contract  when 
the  defendant  fails  to  perform. 
It  is  necessary  for  a  plaintiff  who  seeks  to  excuse  his  own 
failure  to  perform  a  condition,  to  allege  and  prove  that  his 
failure  was  caused  by  the  defendant.^  Therefore;  though  facts 
exist  which  would  justify  the  plaintiff  in  failing  to  perform 
the  condition  (though  not  making  its  performance  impossi- 
ble) his  ignorance  of  them  will  be  fatal  to  his  case;  since  acts 
of  which  he  was  ignorant  cannot  have  caused  his  failure  to 
comply  with  the  condition.  The  situation  of  a  defendant, 
however,  is  different.  He  should  be  excused  from  liability 
if  the  plaintiff  has  failed  in  a  material  particular  to  perform 
his  contract  although  the  defendant  at  the  time  when  he 
refused  to  perform  or  to  continue  performance  was  ignorant 
of  the  plaintiff's  prior  breach  of  obligation.  The  defendant's 
excuse  in  such  a  case,  as  has  been  seen,^  is  in  substance  failxu^ 
of  consideration,  and  it  makes  no  difference  whether  or  not 


not  very  satisfactory  to  the  judges 
of  recent  times,  it  is  held  that  freight 
advanced  for  the  transportation  of 
goods  subsequently  lost  by  the  perils 
of  the  sea  cannot  be  recovered  back. 
De  Silvale  v,  KendaU,  4  M.  &  S.  37; 
Allison  V,  Bristol  Ins.  Co.,  1  App.  Cas. 
209, 226;  Byrne  v.  Schiller,  L.  R.  6  Ex. 
319.  The  result  is  now  supported  on 
the  theory,  which  it  seems  is  hardly 
tenable  in  fact,  that  the  advance  pay- 
ment is  not  strictly  freight,  but  is 
made  in  exchange  for  the  chance  of 
carriage.  For  the  same  reason  it  has 
been  held  in  England  that  one  who 
advanced  money  for  the  instruction  of 
his  son  in  a  trade,  cannot  recover  it 
back,  if  he  who  received  it  dies  without 
giving  the  instruction.  Whincup  v. 
Hughes,  L.  R.  6  C.  P.  78.  In  Walker 
V,  Clay,  71  Ala.  799,  a  note  payable 
in  six  months  was  given  for  a  promise 
I  to  defend  a  person  accused  of  murder. 


It  was  held  no  defence  that  the  trial 
had  been  postpcmed  without  the  plain- 
tiff's fault  (and  hence  no  service  had 
been  performed)  and  that  the  accused 
was  insane  and  not  likely  to  be  tried. 
In  White  v.  Sailors,  17  Ga.  App.  550, 
87  S.  E.  831,  the  defendant  contracted 
to  furnish  ''board,  washing  and  sew- 
ing" for  a  year  in  considecation  of  2500 
pounds  of  cotton  payable  near  the 
beginning  of  the  term.  Soon  after 
making  the  payment  the  boarder 
died.  His  executor  was  denied  re- 
covery of  any  part  of  the  value  of  the 
cotton.  Cf.  Moidenhall  v,  Davis, 
52  Wash.  169, 100  Pac.  336,  21  L.  R.  A. 
(N.  S.)  914,  where  it  was  held  that  if 
payment  has  been  made  in  advance 
for  services  and  the  services  have  not 
bem  completely  rendered,  a  portion 
of  the  payment  must  be  returned. 

"  See  supra,  §§  677,  806. 

^  See  supra,  §  813. 
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liscov^red  prior  to  the  litdgation  that  he  was  not  recdving 
return  for  which  he  bargained  in  exchange  for  his  own 
'oimance.  Though  one  who  has  contracted  to  buy  a  horse 
to  pay  the  price  for  him  may  be  morally  blamewortiiy 
e  repudiates  his  contract  in  ignorance  of  the  prior  death  of 
horse,  the  seller  has  suffered  no  legal  injtury  because  he 
Id  not  have  carried  out  the  contract  on  his  own  part;  and 
the  same  reason  whenever  the  performance  promised  to 
defendant  was  not  or  would  not  be  ^ven  as  agreed,  the 
aidant  cannot  be  held  liable  on  bis  promise,  however 
)rant  he  may  be  of  the  plaintiff's  default.  This  principle 
s  its  most  frequent  application  in  contracts  of  service, 
employer  who  dischaiges  an  employee  in  ignorance  of  a 
[dent  cause  for  dischai^,  is  not  liable  if,  in  fact,  an  ade- 
te  cause  existed.^ 

"he  principle  is  equally  applicable  to  other  contracts,  though 
idon  for  its  application  is  not  so  common.  Thus  vrherG 
very  of  property  was  demanded  by  the  plaintiff  who  had  ■ 
ght  it  of  the  defendant,  and  the  demand  was  refused,  but 
on  a  ground  which  justified  the  assertion  of  a  lien,  the 


BaiBie  p.  Kell,  4  Bing.  N.  C.  638; 
awood  D.  Barrow,  S  Ex.  110; 
!ta«.  Green,  3  C.  A  K.  SO;  Boston 
I  Sea  Fiahing  Co.  i>.  Ansel),  39 
D.  339;  Carpenter  Steel  Co.  v. 
toaa,  201  Fed.  537,  123  C.  C.  A. 
Lnn.  Cu.  1916  A.  1036;  Farmer  v. 
.TVustCo.,  246  Fed.  671, 158  C.  C. 
27,  L.  R.  A.  1918  C,  1027;  Troy 
iliKT  Co.  V.  Logan,  90  Ala.  326, 
.  46;  LovHoan  v.  Brown,  138  Ala. 

35  So.  708;  Abendpost  Co.  n. 
el,  67  Hi.  App.  501;  Von  Heyne  v. 
pkina,  89  Minn.  77,  03  N.  W.  901, 

R.  A.  (N.  a.)  524;  Odeneal  v. 
7,  70  Min.  172,  12  So.  154; 
t ».  Ayleaworth,  5S  N.  J.  Eq.  349, 
.a.  178;  Green  f.  Edgai,  21  Hun, 

Arkush  f>.  Hanan,  60  Hun,  618, 
\.  Y.  S.  219;  Hutchinson  v.  Waah- 
,  80  N.  Y.  App.  D.  367,  80  N.  Y. 
)1;  Corgan  v.  George  F.  Lee  Coal 

218  I^.  386,  389,  67  Atl.  665; 


Coatee  ir.  AUegheny  Steel  Co.,  234 
Pa.  199,  206,  83  Atl.  77;  Wyatt  r. 
Brown,  (Tenn.  Ct.  App.),  42  S.  W.  478; 
Crescent  Ac.  Iron  Co.  v.  Eynon,  96 
Va.  151,  27  9.  E.  936;  Loos  o.  Walter 
Brewing  Co.,  14S  Wis.  1,  120  N.  W. 
616,  140  Am.  St.  R.  1062;  Thomas  P. 
Beaver  Dam  Mfg.  Co.,  157  Wis.  427, 
147  N.  W.  364;  Mclntyre  v.  Hockin,  16 
Ont.  App.  498, 601 ;  Toier  v.  Hutchison, 
I  Hanney  (N.  B.),  540.  But  see  Cu*- 
Bons  V.  Skinner,  11  M.  &  W.  161; 
SttauBB  V.  Meertief,  64  Ala.  299,  310, 
38  Am.  Rep.  8;  Whitmore  f.  Fourth 
Cong.  Soc,  2  Gray,  306;  Sheahan  v. 
Bany,  27  Mich.  217;  Shaver  v.  Ingham, 
68  Mich.  649,  26  N.  W.  162,  66  Am. 
Rep.  712;  Levy  v.  Jarrett  (Tex.  Civ. 
App.),  198  S.  W.  333.  If  the  employer 
knew  of  the  valid  ground  for  discharge 
and  nevertheleee  aaaigned  an  invalid 
one,  the  result  is  tlie  same;  see  supra, 
{744. 
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defendant  having  discovered  afterwards  that  the  plaintiff  was 
insolvent  at  the  time  of  his  demand  was  allowed  to  set  this 
up  as  justifying  the  retention  of  the  goods.^  So  where  goods 
were  obtained  by  fraud,  and  the  seller  made  an  unsuccessful 
attempt  to  bring  himself  within  the  principles  of  stoppage 
in  transUuy  a  redelivery  by  the  carrier  to  the  seller  was  held, 
because  of  the  buyer's  fraud,  to  impose  no  liability  on  the 
carrier,  though  the  redeUvery  was  before  the  discovery  of  the 
fraud. '^  So  where  the  defendant  had  contracted  to  supply 
the  plaintiffs  with  all  the  barrels  which  he  should  require  for 
use  during  the  current  year,  a  refusal  by  the  defendant  to  fill 
an  order  was  held  justified  because  the  plaintiff  had  previously 
ordered  barrels  for  use  during  the  succeeding  year,  thou^ 
the  defendant  was  not  aware  of  this  fact  when  he  refused  to 
fill  the  order.'^  Conversely  a  justification  for  a  refusal  to 
carry  out  a  contract  cannot  be  found  in  the  mistaken  beUef 
or  opinion,  however  reasonable,  of  the  existence  of  supposed 
facts  which  if  true  would  have  justified  the  refusal.'^  It 
should  be  observed,  however,  that  under  some  circumstances 
the  conduct  of  the  defendant  in  assigning  a  reason  for  his 
refusal  to  go  on  with  the  contract  may,  when  reUed  upon  by 
the  other  party,  amount  to  a  waiver  of  other  defences.  When 
this  is  true  has  been  previously  considered.'* 

§  840.  Promises  in  separate  contracts. 

Not  infrequently  the  terms  of  a  sii^e  bargain  are  expressed 
in  more  than  one  instrument.  If  the  two  documents  are 
neither  of  them  specialties  they  constitute  but  a  single  con- 
tract— the  two  writings  taken  together  being  the  integration 
of  the  agreement  of  the  parties.  Where,  however,  the  promise 
on  either  side  is  a  formal  document,  this  seems  impossible. 
A  sealed  instrument  and  an  imsealed  writing,  not  by  reference 

^Cnimmey    v,     Raudenbush,     55  amountiDg  to  a  breach  of  oontract 

Minn.  426,  56  N.  W.  1113.  must  be  the  same  whether  it  is  known 

^  Qough  V.  London  &  North  West-  or   unknown    to    the   opposite    oon- 

em  Ry.  Co.,  L.  R.  7  Exch.  26.  Cp.  tracting  party." 

Wright's  Case,  7  Ch.  App.  55.  *>  Jefferson  v.  FtokeQ,  [1916]  1  K.  B. 

'^  Williams  Cooperage  Co.  v,  Scofidd,  57,  per  Phillimorey  L.  J. 

115  Fed.  119, 53  CCA.  23.   Thecourt  »» See  supra,  §  744. 
said:   "The   legal   effect   of  an   act 
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ted  into  the  sealed  contract,  cannot  fonn  tc^ther  one 
■act.  The  impoBsibiHty  of  Buing  at  common  hiw  on  such 
brid  eith^  in  covenant  or  assumpsit  is  of  itself  enough 
xjve  this,  and  the  insistent  requirement  of  the  common 
that  a  sealed  instrument  must  contain  within  its  own 
comers  the  whole  obligation,  establishes  the  same  con- 
m.  Likewise  a  negotiable  bill  of  exchai^e  or  promissoiy 
thoi^  requirii^  consideration  to  support  it  as  between 
)r^inal  parties,**  is  a  mercantile  specialty,  and  therefore 
distinct  contract  from  a  cotmter  promise  for  which  it  is 
I.  Though  an  entirely  separate  contract,  if  made  simul- 
)UBly  with  another,  may  be  looked  at  like  any  of  the  sur- 
iing  cut!umstances  ''^  as  an  aid  in  detemuning  the  mean- 
f  the  other  contract,  its  terms  cannot  be  carried  over  as 
of  that  other  contract  by  any  process  of  construction, 
lerefore,  the  doctrine  which  passes  imder  the  name  of 
ed  conditions  were  based  solely  on  construction,  the 
ise  contained  in  a  promissoiy  note,  in  terms  unconditional, 
[  not  be  treated  as  conditional  upon  performance  of  a 
ise  given  in  a  separate  instrument  in  exchange  for  the 
and  so  the  English  court  has  held.'"  With  these  decisions 
ssor  Lan^dell  ^reed."  The  American  law,  however, 
most  unifonnly  otherwise.**     It  seems  clear  that  the 


«  aitpra,  \  108. 
«  au-pra,  \  628. 
^oggridge  v.  Jones,  14  East.  486; 

B.  Weall&ke,  2  B.  A  Adol,  166. 
roiterden  said  in  the  latter  caae, 
re,  by  one  &nd  the  same  inBtni- 
a  Bum  of  moDej  is  agreed  to  be 
>y  one  party,  and  a  conveyance 

estate  to  be  at  the  same  time 
«d  by  the  other,  the  payment  of 
oney  and  the  execution  of  the 
ranee  may  very  properly  be 
ered  eoneurreut  acta,  and  in  that 
to  action  can  be  maintained  by 
'endor  to  recover  the  money 
le  executes  or  offers  to  execute  a 
ranee;  but  here  the  vendee  by  a 
ct  instrument  agreed  to  pay  part 
:  purchaB»>money  on  the  2d  of 
ary." 


"  Summary  of  Contracts,  {  117. 

"  Rice  V.  Fidelity  &  Deposit  Co.,  103 
Fed.  427,  433,  43  C.  C,  A.  270;  Gentry 
V.  BoKera,  40  Ala.  442;  Smith  ti.  Henry, 
7  Ark.  207,  44  Am.  Dec.  540;  Sorrells 
V.  McHenry,  38  Ark.  127,  134;  Perry 
V.  Quackenbush,  105  Cal.  299,  38  Pac. 
740;  Rochester  Distilling  Co.  v.  Geloao, 
92  Conn.  43,  101  Atl.  500;  Tyler  p. 
Young,  3  111.  444,  35  Am.  Dec.  116; 
Duncan  e.  Charles,  6  111.  681;  Headley 
i;.  Shaw,  39  III.  354;  Thompson  v. 
Shrtemaker,  68  lU.  256,  25S;  Weiss  v. 
Bmnian,  178  111.  241,  62  N.  E.  069; 
Bowks  ir.  Newby,  2  Blackf.  364; 
Cunninghham  v.  Gwinn,  4  Blackf.  341; 
McCuUoch  V.  Dawson,  1  Ind.  413; 
Hickman  ir.  Rayl,  55  Ind.  651;  Zebley 
E>.  Sears,  36  Iowa,  507;  Little  v.  Thurs- 
bm,  68  Me.  86;  Smith  ■>.  Boston  & 
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American  decisions  reach  the  better  result.  Though  the  con- 
tract contained  in  a  promissory  note^  and  that  contained  in 
a  counter  promise  of  the  payee  are  separate  contracts,  the 
performances  are,  nevertheless,  intended  as  equivalent  ex- 
changes for  one  another,  and  a  failure  to  perform  on  one  side 
should  excuse  performance  on  the  other.^  Though  as  nuttter 
of  substance  no  recovery  should  be  allowed  on  a  note  if  default 


Maine  R.,  6  Allen,  262;  Hunt  v.  Liver- 
more,  5  Pick.  3^;  Fort  Payne  Coal  & 
Iron  Co.  9.  Webeter,  163  Mass.  134,  30 
N.  £.  786;  Siglin  v.  Frost,  173  Mass. 
2S4,  53  N.  E.  820;  Bryne  v.  Dorey,  221 
Mass.  399,  109  N.  £.  146;  Sutton  v. 
Beckwith,  68  Mich.  303,  36  N.  W.  79, 
13  Am.  St.  Rep.  344;  Powell  v.  Newell, 
59  Minn.  406,  61  N.  W.  335;  Peques 
V,  Moeby,  15  Miss.  340;  Divine  v. 
Divine,  58  Barb.  264;  Hoag  v.  Parr,  13 
Hun,  95;  Ewing  v,  Wightman,  167 
N.  Y.  107,  60  N.  E.  322;  Shelley  v. 
Mikkelson,  5  N.  Dak.  22,  63  N.  W. 
210;  Dahl  v.  Stakke,  12  N.  Dak.  325, 
96  N.  W.  353;  Fiist  Nat.  Bank  v. 
Spear,  12  S.  Dak.  108,  80  N.  W.  166; 
Chandler  v.  Marsh,  3  Vt.  161;  Acme 
Food  Co.  V.  Older,  64  W.  Va.  255,  61 
8.  E.  235,  17  L.  R.  A.  (N.  8.)  807. 

In  Ewing  v.  Wi«^tman,  167  N.  Y. 
107,  111,  60  N.  E.  322,  the  court  said: 
^'Some  learned  text  writers  have  as- 
serted the  doctrine  that  promises  con- 
tained in  unilateral  contracts  cannot 
be  dependent,  though  each  is  given  in 
consideration  of  the  other,  and  have 
criticised  the  cases  in  this  country 
holding  a  contrary  rule.  Whatever 
may  be  the  force  of  the  arguments  of 
those  writers,  or  whatever  the  rule  in 
England  (Spiller  v,  Westlake,  2  Bam.  & 
Ad.  155;  Moggridge  t^.  Jones,  14  East, 
486),  the  general  current  of  authority 
in  this  and  other  states  is  opposed  to 
that  doctrine."  So  in  Biyne  v,  Dorey, 
221  Mass.  399,  403,  109  N.  E.  146: 
''The  notes,  mortgages  and  contract 
bear  a  common  date  on  which  they 
were  simultaneously  transferred,  and 
having  been  given  and  received  in  conr 


sideration  for  each  other,  th^  are  to 
be  construed  as  dependent  promises, 
even  if  in  form  th^  are  unilateral." 
See  also  Duncan  v.  Clements,  17  Ark. 
279;  Parish  v.  Jones,  23  Aik.  323; 
Falvey  v.  Woolner,  71  N.  Y.  App.  Div. 
331.  Contrary  decisions  are:  Hage- 
man  v.  Sharks,  2  Miss.  277;  Gibson 
V.  Newman,  2  Miss.  341;  Haslip  o. 
Noland,  14  Miss.  294;  Snyder  v.  Mu]^ 
dock,  51  Mo.  175;  Lewis  v,  McMillen, 
41  Barb.  420.  See  also  Tronson  p. 
Colby  University,  9  N.  Dak.  559,  84 
N.  W.  474.  These  latter  decisions  are, 
however,  mostly  overruled. 

**In  Acme  Food  Co.  v.  Older,  64 
W.  Va.  255,  61  8.  E.  235,  244,  the 
court  said:  "In  some  respects  the  note 
is  one  thing  and  the  executory  con- 
tract upon  which  it  was  baaed  an- 
other. As  to  right  of  action,  pleading 
and  evidence,  each  stands  on  ita  own 
footing,  but  in  substance,  in  the  settle- 
ment of  the  ultimate  rights  of  the 
parties,  both  are  to  be  considered  to- 
gether. The  giving  of  the  note  did  not 
take  away  any  of  the  rights  of  dtho" 
party  respecting  the  executoiy  con- 
tract of  sale  out  of  which  it  grew,  or 
on  which  it  was  based.  If  the  pu> 
chaser  had  refused  to  deliva*  the  goods, 
that  fact  could  have  been  proven  as 
constituting  a  total  failure  of  considera- 
tion by  way  of  full  defence  to  the 
action  on  the  note."  Therefore  even 
though  judgment  is  obtained  on  the 
note,  equity  wiU  enjoin  the  enforce- 
ment of  the  judgment  if  the  promise  for 
which  the  note  is  given  is  afterwards 
broken.  Wray's  Adm.  v.  Fumiss,  27 
Ala.  471. 
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beeQ  made  in  perforinance  of  a  pronuse  giv^i  in  exchai^e 
the  note,  as  matter  of  procedure  the  payee  of  the  note 
blishes  a  prima  facie  case  without  all^pi^  or  proving  that 
consideration  of  the  note  was  a  pronuse,  and  therefore 
lout  allepng  or  proving  that  performance  of  the  promise 
been  made  or  tendered."  Consequently,  in  the  case  sup- 
id,  the  burden  should  be  on  the  defendant  to  allege  and 
re  the  plaintiff's  failure  to  comply  with  his  promise;*'  but  it 
t  be  conceded  the  weight  of  authority  is  opposed  to  this 
r.**  The  rule  contended  for  is  not  without  analogy;  where 
iteral  security  is  deposited  to  secure  payment  of  a  note  or 
t,  the  debtor  may  demand  the  return  of  collateral  as  a 
htion  of  his  payment  of  the  debt,  but  it  is  unnecessary 
the  creditor  to  tender  the  return  of  the  collateral  before 
gii^  an  action  on  the  debt.** 

1.  Part  performance  on  one  side. 

3rd  Mansfield  decided  soon  after  his  recognition  of  the 
•ndency  of  pronuses  in  bilatra^  contracts  that  where 
e  had  been  part  performance  by  the  plaintiff  and  a  breach 
romise  by  him  went  only  to  part  of  the  consideration  and 
d  be  compensated  in  damages  the  plaintiff  might  recover 
site  of  such  breach.**  The  principle  thus  established  has 
L  uniformly  followed.*' 

le  general  rulepermitfl  the  holder  plaintiff  must  show  affirmatively  oa 

negotiable  instrument  to  declare  part  of  hia  case  payment  by  him  of  his 

it  -without  alleging  or  pioring  obligation,  but  tfaia  waa  decided  in  the 

leration.    2  Ames  CaBes  on  BiUs  following  cases:  Nowsome  v.  Williams, 

fotCB,  S76;  Uniform  Neg.  Inst.  L.,  27   Ark.    632,    635;    Cunningham   p. 

28;    Brannan'a   Uniform  N^.  Gwinn,   4   Blackf.    341;   Summers  v. 

L.  (3d  ed.)  95.  Sleeth,  45  Ind.  508;  Hatfield  v.  Miller, 

(Us  has  been  so  held  in  Maine.  123  Ind.  463,  466,  24  N.  £.  330;  School 

ling  t).  Brown,  10  Me.  49;  NlIgb  District  v.  Rogera,  8  Iowa,  316;  Ewing 

linney,  90  Me.  122,  37  Atl.  880,  v.  Wightman,  167  N.  Y.  107,  60  N.  E. 

1  Walker  v.  Cloy,  31  Ala.  797, 804,  322;  Withers  v.  Atkinson,  1  Watte,  236, 

ourt  said:  "If  the  payee  of  the  246. 

had  failed  or  refused  to  perform  **  See  mpra,  {  835. 

srrieea  stipulated,  that  would  be  a  "Boone  v.  Eyre,  1  H.  BI.  273,  n. 

e  of  consideration."  See  supra,  %  818. 

!n  many  of  the  cases  cit«d  mpra,  n.  "  Lord    Blackburn    expressed    the 

is  not  clearly  brought  out  whether  principle  in  Robinson  v.  Mollett,  L.  R. 

ourt  int«ided  to  dedde  that  the  7  H.  L.  802,  814,  "where  the  [daintiS 
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It  has  been  said,  however,^  that ''  There  is  a  great  diff^^nce 
in  the  authorities  in  the  application  of  the  doctrine  of  inaplied 
conditions  precedent  in  a  contract,  especially  where  there  has 
been  part  performance.  This  difiFerence  appears  particularly 
upon  the  question  as  to  the  measure  of  performance  by  one 
party  which  is  to  be  regarded  as  such  substantial  performance 
as  will  protect  him  from  having  his  defaults  considered  as 
breaches  of  such  a  condition,  and  also  upon  the  corresponding 
question  as  to  the  kind  of  default  which  so  far  goes  to  the 
essence  of  the  consideration  as  to  justify  the  other  party  in 
refusing  to  go  on  with  the  contract.'^ 

In  the  nature  of  the  case  precise  boundaries  are  impos- 
sible. The  question  which  must  be  decided  is  whether  on 
the  whole  it  is  fairer  to  allow  the  plaintiff  to  recover,  re- 
quiring the  defendant  to  bring  a  cross  action  or  counter- 
claim for  such  breach  of  contract  as  the  plaintiff  may 
have  committed,  or  whether  it  is  fairer  to  deny  the 
plaintiff  a  right  of  recovery  on  account  of  his  breach, 
even  at  the  e3q)ense  of  compelling  him  to  forfeit  any  compen- 
sation for  such  part  performance  as  he  has  rendered.  The 
decision  of  this  question  must  vary  with  the  special  circum- 
stances of  each  case.  Nevertheless  some  principles  may  be 
laid  down.  Where  several  promises  are  made  by  one  party, 
a  breach  of  one  of  them  necessarily  goes  only  to  part  of  the 
consideration,  but  it  may  be  a  large  part,  or  it  may  be  a  small 
part.  A  breach  of  a  separate  collateral  promise  of  minor 
importance  will  not  justify  refusal  by  the  other  party  to  per- 
form, if  the  main  promise  to  him  has  been  or  is  being  sub- 


has  broken  the  contract  in  some  par- 
ticular, and  the  breach  of  contract  on 
the  plaintiff's  side  goes  only  to  part 
of  the  consideration,  and  may  be  paid 
for  in  damages;  it  is  a  matter  for  a 
cross  action  or  an  allowance,  and  does 
not  bar  the  plaintifiF  altogether."  The 
same  judge  stated  the  doctrine  more 
fully  in  Mersey  Steel  and  Iron  Co.  v. 
Naylor,  L.  R.  9  A.  C.  434,  443.  "  Where 
there  is  a  contract  in  which  there  are 
two  parties,  each  side  having  to  do 
something  (it  is  so  laid  down  in  the 


notes  to  PordagB  v.  Cole,  1  Wms. 
Saund.  548  (ed.  1871),  if  you  see  that 
the  failure  to  perform  one  part  of  it 
goes  to  the  root  of  the  contract,  goes 
to  the  foundation  of  the  whole,  it  is  a 
good  defence  to  say, '  I  am  not  going  on 
to  perform  my  part  of  it  wh^i  that 
which  is  the  root  of  the  whole  and  the 
substantial  consideration  to  my  per- 
formance is  defeated  by  your  miscon- 
duct.' " 

^  Eastern  Forge  Go.  v.  Gorfain,  182 
Mass.  590,  502,  66  N.  £.  410. 
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Jly  performed."    On  the  other  hand,  even  though  the 
1  occutB  after  part  perfoimaDce,  if  it  is  of  such  a  material 

Elerotor  C!o,,  180  Fed.  997,  1,000: 
"While  every  breach  o(  a  contractual 
obligation  confere  a  right  of  action 
upon  the  injured  party,  it  is  thus  seen 
that  every  breach  does  not  operate  as  a 
diecbarge.  A  breach  which  permits  a 
teecission  of  the  contract,  dischai^iDg 
the  othar  party,  must  be  of  an  abso- 
lute part  of  the  obli^tion— that  is, 
a  breach  of  that  part  of  the  obligation 
vhich  goes  to  the  whole  consideration, 
and  may  be  made,  first,  when  the 
party  renounces  his  liabilities  under 
it;  second,  when  by  hie  own  act  he 
makes  it  impossible  to  perform;  or, 
third,  by  failing  fully  to  do  what  he 
promised.  When  this  occurs,  the  party 
oBended  against  may  consider  the 
contract  rescinded  and  himself  exon- 
erated, or  sue  upon  the  contract  for 
such  damages  as  he  has  thereby  sus- 

In  Fearon  v.  Aylesford,  L.  a.  12 
Q.  B.  D.  539,  548,  thei«  was  a  suit 
for  an  annuity  under  a  separation  deed 
by  which  the  annuitant  covenanted 
not  to  molest  the  defendant.  The 
court  said;  "Thus  we  arrive  at  the 
main  question  in  the  case,  viz.,  whether 
there  being  molestation  it  is  a  defence 
to  the  claim  for  arrears  of  the  annu- 
ity. .  .  .  The  decisions  in  the  cases  ei 
Charleaworth  c.  Holt,  L.  R.  B  Ex.  38, 
and  Grant  v.  Budd,  30  L.  T.  (N.  S.) 
319,  seem  to  me  to  point  distinctly  to 
the  conclusion  that,  where  there  im  a 
covenant  such  as  this  in  a  separation 
deed,  for  payment  of  an  annuity  duT- 
ing  the  life  of  the  wife,  it  is  an  in- 
dependent covenant  unless  made  de- 
pendent by  express  words.  There 
may  be  cases  of  acts  absolut«ly  in- 
consistent with,  and  amounting  to 
an  Nttire  frustration  of,  the  mtun 
object  of  the  deed,  vii.,  separation, 
which  may  perhaps  admit  of  different 
considerations  from  those  applicable 


ECaufiman  v.  Rteder,  108  Fed. 
I,  47  C.  C.  A.  278,  Sanbom,  J., 
!1)e  braaeh  of  a  covenant  of  the 
B — a  dc^iemdent  covenant,  one 
oes  to  the  whole  consideration 
xmtract — gives  to  the  injured 
le  right  to  treat  the  entire  con- 
brokan  and  to  recover  damages 
tal  breach.  Leopold  v.  Solkey, 
112,  31  Am.  Rep.  93;  Keck  n. 
148  Fa.  046,  24  Atl.  170; 
').  Russell,  133  Mass.  74;  Bail- 
.  V.  Van  Deusen,  20  Mich.  431; 
nd  p.  Railroad  Co.,  40  Iowa, 
i.  But  a  breach  of  a  covenant 
second  cIhbs,  an  independent 
t,  a  covenant  which  does  not 
le  whole  consideration  of  the 
and  is  subordinate  and 
al  to  its  main  purpose,  does  not 
te  a  breach  of  the  entire  con- 
oee  not  authoriie  the  injured 
1  rescind  the  agreement,  but 
in  bound  to  perform  his  part 
d  his  only  remedy  is  a  recoveiy 
ages  for  the  breach.  Union 
.  Go.  V.  Travelers'  Ins.  Co.,  83 
1,679,  28C.C.A.  1,4,  49  U.S. 
B,  759;  Pordage  v.  Cole,  1 
S20,  note;  Campbell  u.  Jones, 
R.  G70,  573;  Surphce  v.  Fame- 
Man.  &  G.  576, 6S4;  Obermyer 
Is,  6  Bin.  169, 160, 164;  Bumea 
ubbin,  3  Ksa.  221,  226,  87 
K.  468;  Butta-  o.  Manny,  62 
7,  606;  Turner  v.  Mellier,  59 
S,  536;  Pepper  ».  Haight,  20 
29,  440;  Central  Appalachian 
luchanan,  43  U.  8.  App.  265, 
.  A-  33,  73  Fed.  1006." 
Kar  Bamett  Foundry  Co.  u. 
219  Fed.  460,  466, 136  C.  C.  A. 
i  court  said,  citing  Kauffman 
!r,  108  Fed.  171,  47  C.  C.  A. 
L.  R.  A.  247;  Howe  v.  Howe  & 
DaU  Beijing  Co.,  154  Fed. 
C.  C.  A.  536;  Neenan  v.  Otis 
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or  essential  character  as  to  go  to  the  root  of  the  ocmtraet, 
further  perfonoanoe  by  the  injured  party  is  excused.^ 


4 


to  the  proBent  case,  but  so  far  as  the 
question  as  to  the  oonstruction  of  these 
covenants  is  concerned,  I  am  of 
opinion  that  they  are  independent 
oovenants." 

In  Westennan  v.  Champion  Fiber 
Co.,  162  N.  C.  204,  78  8.  E.  221,  the 
plaintiff  contracted  to  cut  and  cord 
60,000  cords  of  wood,  and  the  defend- 
ant agreed  to  build  the  shacks  for  his 
hands.  The  defendant's  failure  to 
build  the  8  or  10  ordinary  shacks 
necessary  to  house  plaintiff's  hands 
was  held  not  so  material  a  breach  as  to 
justify  plaintiff  in  refusing  to  perform. 

In  Riouz  0.  Ryegate  Brick  Co.,  72 
Vt.  148,  47  Atl.  406,  the  court  said: 
''That  plaintiff  did  not  comply  with 
an  implied  provision  in  a  brickmaking 
contract  to  buy  all  supplies  of  defend- 
ants is  not  a  breach  going  to  the 
essence  of  the  contract,  and  hence  will 
not  defeat  plaintiff's  recovery  for  what 
he  had  done  under  the  contract." 
See  also  Tichnor  v,  Evans,  (Vt.  1918), 
102  Atl.  1031. 

In  Crampton  v.  McLaughlin  Realty 
Co.,  51  Wash.  525,  529,  99  Pac.  586, 
21  L.  R.  A.  (N.  S.)  823,  the  court  held 
covenants  in  a  contract  for  the  sale  of 
land  relating  to  building  restrictions 
and  the  mRlcmg  of  street  improvements 
by  the  grantors,  independent  of  the 
oovenants  to  convey  and  pay  the  pur^ 
chase  price,  saying: 

"The  covenant  to  make  improve- 
ments goes  only  to  a  part  of  the  con- 
sideration, and  the  fact  that  the  date 
for  completing  the  improvements  and 
the  date  of  payment  of  one  of  the  in- 
stahnents  of  the  purchase  price  fell 
on  the  same  day  was  a  mere  coinci- 
dence." 

In  Emigrant  Co.  v.  County  of 
Adams,  100  U.  S.  61,  25  L.  Ed.  563, 
the  Emigrant  Company  purchased 
certain   lands  from   the   coimty  and 


agreed,  as  a  part  of  the  consideratioo, 
to  drain  the  lands  and  bring  in  settlos. 
In  an  action  to  rescind  the  contract 
for  breach  of  this  and  other  covenants, 
the  court  said:  "Here  the  contract  was 
hugely  carried  into  execution  socm 
after  its  inception.  The  eogagements 
of  the  appellants  to  introduce  settloB 
and  the  like  were  to  be  performed  in 
the  future;  and  their  performance  was 
not  a  condition,  but,  as  before  stated, 
rested  in  covenant.  In  case  of  a 
breach,  they  would  lay  the  foundation 
of  an  action,  but  nothing  more."  See 
also  Trimble  v.  Green,  3  Dana,  353; 
Big  Run  Coal  Co.  v.  Employers'  In- 
demnity Co.,  163  Ky.  596,  174  S.  W. 
25;  Hunt  v.  Tibbetts,  70  Me.  221; 
Cavanagh  v.  Tyson  Ac,  Co.,  227  Mass. 
437,  116  N.  E.  818;  Turner  v.  MeUi«r, 
59  Mo.  526;  Indian  Mountain  Ac.  Co. 
V,  Asheville  Ice  dbc.  Co.,  134  N.  Car. 
574,  47  8.  E.  116;  MoCurry  r,  Purga- 
son,  170  N.  Car.  463, 87  S.  E.  244,  Ann. 
Cas.  1918  A.  907;  Coos  Bay  R.  Co.  v. 
Nosier,  30  Oreg.  547,  48  Pac.  361; 
Danville  &c.  Co.  v,  Pomroy,  15  Pa.  151, 
159;  CoUins-Plass  Thayer  Co.  v.  Hew- 
lett (S.  Car.),  95  S.  E.  510;  Cromwell  v. 
Morris,  34  Dom.  L.  R.  305. 

« In  Clark  v.  West,  137  N.  Y.  App. 
Div.  23,  122  N.  Y.  S  380,  acUon 
was  brought  on  a  contract  by  which 
the  pkuntiff  agreed  to  write  certain 
law  books,  and  the  defendant  agreed 
to  pay  $2  a  page  on  delivery,  and  $4 
a  page  in  addition  as  the  income  from 
the  books  might  produce  that  amount. 
Owing  to  the  defendant's  breach  of 
contract  in  taking  out  the  copyright 
in  his  name  instead  of  in  the  name  of 
the  author,  the  plaintiff  refused  to 
complete  performance  of  the  contract. 
He  had,  however,  prei)ared  and  de- 
livered one  book  and  a  portion  of  an- 
other. The  court  held  him  entitled 
to  recover  the  additional  $i  a    page. 
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le  defendant's  bieooh  of  con- 
rerented  the  paminga  of  the 
>ni  meaauring  the  payment  for 
a  the  contmct  had  provided, 
Hum  waa  recoverable.  The 
id  (p.  20): 

covenant  by  one  party  goes  to 
lie  consideration  of  a  promise 
ither  party  it«  performanoe  is  » 
n  precedent  to  the  ri^t  to 
the  promise;  but  if  it  goes  only 
irt  of  the  oonaidraation,  the 
of  the  other  party  may  be  en- 
inthout  poformance  of  the 
t,  the  other  party  bdiig  left 


Substantial  peif oimance. 

:  principle  of  part  perfonoaiice  in  depeadent  praaiises 
M  expressed  either  by  saying  that  a  breach  which  is 

Casavant  v.  Shennan,  213  Mass.  23, 
26,  27,  99  N.  E.  475,  the  court  said, 
speaking  of  a  contract  of  employment: 
"The  stipulations  of  the  parties  to  the 
contract  were  mutual  and  dependent, 
and  if,  after  it  had  been  partially  exe- 
cuted, the  defendant  by  discharging 
the  plaintiff  made  further  performanoe 
impossible,  h^  ie  liable  in  damages, 
unless  the  discha^e  could  be  justified 
on  the  ground  of  the  pl&intiS's  d»- 
faulte.  Hodgkins  v.  Moulton,  100 
Mass.  309;  Hapgood  c.  Shaw,  lOS  Mass. 
276;  Esmshaw  r.  Whittemore,  194 
Mass.  187,  192,  80  N.  E.  S20.  It  is 
settled  that,  while  inadvertent  or 
unimportant  departures  would  not  de- 
feat the  ri^t  of  recoveiy,  the  plaintiff 
became  boimd  to  a  substantial  pw- 
formanoe  in  furtherance  of  the  ob- 
jects intended  to  be  accomplished. 
Eastern  Forge  Co.  v.  Corbin,  182  Maas. 
590,  fiS2,  66  N.  E.  419.  National  Ma- 
chine &  Tool  Co.  P.  Standard  Shoe  Ma- 
chinery Co.,  181  Mass.  276,  63  N.  E. 
000.  ..  . 

"llie  jury  were  to  detennine  whether 
the  various  acts  of  omission  had  been 
proved,  and,  if  proved,  they  wve 
further  to  decide  whether  when  viewed 
as  a  whole,  even  if  any  one  of  them 
might  have  been  insuCBcient,  the  de- 
fects in  performance  reasonably  war- 
ranted the  infer^ice  that  the  pUntitF 
would  not  or  could  not  properly  exot 
himself  in  the  promotion  of  the  de- 
fendant's int«re8ts.  Chapman  e.  Cof- 
fin, 14  Gray,  454;  GEOmt  v.  Winsor, 
1  Allen,  546;  Cunnin^iam  e.  Wash- 
bum,  119  Mass.  224."  See  also  Uni- 
venity  Club  v.  Dakin,  265  m.  257, 
106  N.  E.  790,  L.  R.  A.  1916  C.  854; 
Dudley  V.  Wye,  230  Mass.  350,  119 
N.  E.  790;  Rosenthal  Paper  Co.  v. 
National  dec.  Paper  Co.,  226  N.  Y.  313, 
123  N.  E.  766. 


the  covenant, 
am  Foundry  tr.  Hovey,  21 
7,  439;  Boyle  v.  Ouysinger,  12 
;;  Coe  V.  Bradley,  S  Fed.  Cas. 
ise  No.  2941;  Water  Lot  Co. 
ard,  30  Ga.  660,  673;  Dey 
B  Wend.  129,  24  Am.  Dec. 


!w  Jersey,  etc.,  Trust  Co.  t>. 
85  N.  J.  Eq.  567,  96  AU.  574, 
jitenuptial  agreement  a  pros- 
husb^id  agreed  to  leave  by 
his  int^ided  wife  certain  se- 
^f  she  kept  her  promise  to  marry 
hey  were  married  but  several 
ter  she  left  him  and  obtained 
e  on  grounds  not  recognised  in 
ork  where  the  contract  was 
I^ter  the  husband  died  and 
bed  the  securities  to  another, 
held  that  the  wife  could  not 
hem  under  the  ante-nuptial 
nt.  Even  if  it  be  granted  tiiat 
'b  promise  included  an  implied 
m  to  continue  a  wife  unless  re- 
y  a  law  like  that  of  New  York, 
t  performance  seems  to  have 
ed  a  different  conclusion  from 
tched  by  the  court.  See  the 
1  in  29  Harv.  L.  Rev.  881.    In 
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material^  or*  which  goes  to  the  root  of  the  matter^  or  essence 
of  the  contract;  is  fatal  to  the  plaintiff's  case  in  spite  of  his 
part  performance;  or  it  may  be  expressed  by  saying  that  a 
plaintiff,  who  has  substantially  performed,  is  entitled  to  re- 
cover, although  he  has  failed  in  some  particular  to  comply 
with  his  agreement.  The  latter  mode  of  expression  is  especially 
common  in  building  contracts  and,  as  has  been  pointed  out 
in  a  previous  section,  *•  even  where  the  promise  of  the  owner 
is  qualified  by  an  express  condition  which  has  not  been  com- 
plied with,  the  contractor  is  frequently  allowed  to  recover  if 
his  breach  of  contract  is  not  very  great  and  is  not  wilful. 
Such  authorities  show  a  fartwri,  that  a  contractor  may  re- 
cover where  there  is  no  such  expressed  condition,  and  the 
owner's  only  defence  is  a  comparatively  slight  breach  of  the 
builder's  dependent  promise.^  The  same  principles  which 
are  applicable  to  building  contracts  must  be  applicable  to 
other  contracts  where  there  is  part  performance  of  which  the 
benefit  enures  to  the  defendant.'^  Though  the  wilfulness 
of  the  breach,  if  it  exists,  is  an  important  element  in  the  case,^^ 


*»§805. 

'^In  addition  to  the  cases  cited  in 
§805  see — Morris  v,  Hokosona,  26 
Col.  App.  251,  143  Pac.  826;  Pratt 
V,  Dirnlap,  85  Conn.  180,  82  Atl.  195; 
Fagerholm  v.  Nielson,  (Conn.  1919) 
106  Atl.  333;  LitteU  v,  Webster  County, 
152  Iowa,  206, 131  N.  W.  691;  MitcheU 
V,  Spurrier  Lumber  Co.,  31  Okl.  834, 
124  Pac.  10;  Wiebener  v.  Peoples,  44 
Old.  32,  142  Pac.  1036;  Edmunds  r. 
Welling,  57  Or.  103, 110  Pac.  533;  Gess- 
ler  V,  Graham,  234  Pa.  586,  83  Atl. 
429;  Pressey  v.  McCormack,  235  Pa. 
443,  84  Atl.  427;  Smith  v,  Cunning- 
ham Piano  Co.,  239  Pa.  496,  86  Atl. 
1067.  But  see  amtra  Harris  v.  West- 
hohne,  12  D.  L.  R.  (Canada)  640. 

*^Leiston  Gas  Co.  o.  Leiston-Cum- 
Sizewell  CouncU,  [1916]  1  K.  B.  912; 
La  FoUette  v.  La  Follette  Water  &c.  Co., 
262  Fed.  762,  164  C.  C.  A.  602;  Turner 
V.  Mellier,  59  Mo.  526;  International 
Signal  Co.  i;.  Marconi  Wireless  Tel. 
Co.  (N.  J.  Eq.),  104  Atl.  378;  Cramp- 


ton  V.  MclAHghlin  Realty  Co.,  51 
Wash.  525,  99  Pac.  586.  In  North- 
western Theatrical  Association  o.  Han- 
nigan,  218  Fed.  359,  134  C.  C.  A.  167, 
the  action  was  on  an  agreement  by  the 
defendant,  a  manager  of  theatres,  to 
pay  for  the  sole  representation  in  cer- 
tain cities  of  a  theatrical  attraction. 
Though  the  court  hdd  that  on  the 
facts  of  the  case  no  recovery  on  the 
theory  of  substantial  performance  was 
possible  it  did  not  question  the  appli- 
cability of  the  doctrine  if  the  facts  had 
warranted  it.  To  the  same  effect  are 
Gerber  v,  Kaknar,  104  N.  Y.  Misc. 
85,  171  N.  Y.  S.  92;  Bookhout  ». 
Vuich,  101  Wash.  511,  172  Pac.  740. 
See  also  supra,  §  838,  and  §  49  od  fin, 
**In  Sipley  v.  Stickney,  190  Mass. 
43,  76  N.  E.  226,  5  L,  R.  A.  (N.  S.) 
469,  112  Am.  St.  Rep.  309,  the  court 
apparently  lay  down  the  principle 
that  any  wilful  breach,  whether  going 
to  the  essence  or  not  is  fatal  to  re- 
covery on  the  contract;  but  in  the 
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aith  will  not  justify  recovery  tm  a  contract  by  i 
0  haa  committed  a  material  breach.'* 


plain- 


Benefit  derived  by  the  defendant  from  fte  plaintiff's 
part  performance. 

important  etement  in  determining  whether  part  per- 
ice  rendered  by  the  plaintiff  makes  it  imfair  to  allow 
fendanl  to  refuse  to  go  on  with  the  contract,  is  the 
or  lack  of  benefit  derived  by  the  defendant  from  the 
•rformance.  It  has  been  stated  on  high  authority  that 
laon  for  the  doctrine  conq>elling  the  defendant  to  con- 
rith  the  contract  after  part  performance  "besides  the 
[ity  of  dam^es,  seems  to  be,  that  where  a  person  has 
d  part  of  the  consideration  for  which  he  entered  into 
leement,  it  would  be  xmjust  that,  because  he  had  not 
lole,  he  should  therefore  be  permitted  to  enjoy  that 
ithout  ^ther  payment  or  doing  anything  for  it."  ** 


ae  thae  was  not  only  wilful- 
dishonesty — eaiAinly  a  ma- 
'cach.  Peterson  v.  Mayer, 
46S,  45  N.  W.  24fi,  13  L.  R.  A. 
infra,  i  1022.  The  Mass»- 
court  repeated  the  stAtcanent 
V.  Stuarfr-Howland  Co.,  226 
;,  43,  llfi  N.  E.  42.  It  is 
tyme  doctrine  that  any  con- 
eviation  from  the  contract 
'er  alight  importance  is  fatal 
ly  upon  it,  even  though  thae 
rass  condition,  lie  question 
nme  extent  be  one  of  degree, 
iwdl  Co.  V.  Martindale,  63 
11  C.  C.  A.  33. 
e,  B.,  in  Gravea  v.  Legg,  9 
).  In  that  case  the  court  held 
Failure  of  the  seller  of  a  cargo 
o  declare  at  the  time  of  ship- 
names  of  the  veesels  in  which 
was  shipped  was  fatal  to 
and  the  court  ctuphasiied 
that  no  ben^t  was  taken  by 
odaat  unda  the  contract 
)  in  Kauffman  e.  Raeder,  108 
,  177,  47  C.  C.  A.  278,  San- 


bom,  J,,  said:  "When  a  contract  haa 
been  partially  executed,  and  one  of  the 
parties  has  derived  Hubetantiol  bene- 
fits or  has  imposed  upon  the  other 
material  losses  through  the  latter's 
partial  performance  of  the  agreemott, 
then  the  first  party  cannot  rescind  the 
contract  on  account  of  the  failure  of 
the  second  party  to  complete  his  per- 
formance, but  the  agreement  must 
stand,  the  first  party  must  perform  his 
part  of  it,  and  his  only  remedy  for  the 
failuK  of  the  second  party  to  com- 
pletely perform  is  compensation  in 
damages  for  that  breach.  German 
Sav.  last.  V.  DeLa  Vergne  Refriger- 
ating Mach.  Co.,  70  Fed.  146,  150,  17 
C.  C.  A.  34,  38,  36  U.  S.  App.  184, 
190;  1  Chit.  PI.  (16th  Am.  Ed.)  '333; 
Barbee  r.  Willard,  4  McLean,  356, 
359,  Fed.  Cae.  No.  969;  Hunt  v.  Silk, 
S  East,  449;  Hammond  v.  Buckmaster, 
22  Vt.  375;  Brown  v.  Witter,  10  Ohio, 
143;  Dodsworth  v.  Iron  Works,  13 
C.  C.  A.  562,  557,  66  Fed.  483;  Swain 
V.  Seomena,  9  WoU.  254,  272,  19  L.  Ed. 
554;  Beck  v.  Bridgman,  40  Ark.  382, 
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however,  the  deficiency  in  quantity  or  quality  is  essential  so 
that  the  buyer  would  not  get  the  substantial  benefit  of  his 
bargain  if  specific  performance  were  granted,  the  plaintiff  will  be 
denied  reUef/^  In  England  contracts  for  the  sale  of  land  not 
infrequently  provide  that  in  case  of  any  error  or  omission 
in  the  plans  or  descriptions  the  sale  shall  not  be  annulled,  but 
enforced  with  compensation.  Even  in  such  a  case,  however, 
if  the  error  is  material  specific  performance  will  not  be  decreed.^ 
And  materiality  of  the  error  does  not  depend  altogether  on 
the  difference  in  value  between  what  is  tendered  and  what 
was  contracted  for.  "A  vendor  could  not  fulfil  a  contract 
to  sell  Whiteacre  by  conveying  Blackacre,  although  he  might 
prove  to  demonstration  that  the  value  of  the  latter  was  largely 
in  excess  of  the  value  of  the  former."  *^    It  is  not  improbable 


«Hick  V.  PhiUipB,  Prec.  Ch.  676; 
Long  V,  Fleicher,  2  Eq.  Ab.  6  pi.  4; 
Fordyce  r.  Ford,  4  Bro.  C.  C.  494,  497; 
Stewart  v.  Alllston,  1  Mer.  26;  CoUier 
V,  Jenkins,  Younge,  296;  Leyland  v. 
niingworth,  2  De  G.  F.  &  J.  248; 
Drewe  v,  Corp,  9  Vee.  368;  Stapylton 
V,  Scott,  13  Ves.  426;  Knatchbull  v. 
Gnieber,  1  Madd.  163,  3  Mer.  124; 
Roffey  9.  ShallcroflB,  4  Madd.  227; 
Dalby  v,  Pullen,  3  Sim.  29;  Casamajor 
V.  Strode,  2  M.  db  K.  706,  726;  Peers 
9.  Lambert,  7  Beav.  646;  Perkins  v, 
Ede,  16  Beav.  193;  Hughes  v.  Jones, 
3  De  G.  F.  db  J.  307;  Arnold  v.  Arnold, 
14  Ch.  D.  270;  Hepburn  v.  Auld,  5 
Cranch,  262,  3  L.  Ed.  96;  Beck  v, 
Bridgman,  40  Ark.  382;  Lombard  v, 
Chicago  Congregation,  64  HI.  477; 
O'Kane  v.  Kiser,  26  Ind.  168;  McKean 
V,  Reed,  Litt.  S.  C.  396,  12  Am.  Dec. 
318;  Winne  v,  Reynolds,  6  Paige,  407; 
Hinckley  v.  Smith,  61  N.  Y.  21;  Bird 
V,  Bradbum,  127  N.  C.  411,  37  S.  E. 
466;  Buchanan  t;.  Alwell,  8  Humph. 
616;  Spunner  t;.  Walsh,  11  Ir.  Eq.  R. 
697. 

"  Arnold  v.  Arnold,  14  Ch.  D.  270. 
C/.  Fawcett  v.  Holmes,  42  Ch.  D.  160. 

•«  Lee  V,  Rayson,  [1917]  1  Ch.  613 
618,  the  court  added:  ''Value,  no 
doubt,  is  an  element  to  be  taken  into 


account  in  detennining  whether  an 
error  in  description  is  substantial  or 
material,  but  it  is  certainly  not  the 
only  element,  nor,  in  my  opinion,  the 
dominant  one.  A  statement  of  Lord 
Eldon's,  quoted  by  Buckley,  J.,  in  the 
case  to  which  I  have  already  re- 
ferred-~Jacobs  v.  Revell,  [1900]  2  Ch. 
868,  863,  indicates,  in  my  opinion,  the 
pertinent  inquiry  which  has  to  be 
answered.  It  is  in  KnatchbuU  o. 
Gnieber,  [1817]  3  Mer.  124,  146,  where 
Lord  Eldon  says:  'This  Court  is  from 
time  to  time  approaching  nearer  to  the 
doctrine  that  a  purchaser  shall  have 
that  which  he  contracted  for,  or  not  to 
be  compelled  to  take  that  which  he  did 
not  mean  to  have.'  I  take  that  to 
mean  that  what  the  Court  has  to  do  in 
such  a  case  as  I  have  here  to  deal  with 
is  to  decide  whether  the  purchaser  is 
getting  substantially  that  which  he 
bargained  for,  or  whether  the  vendor  is 
seddng  to  put  him  off  with  something 
which  he  never  bargained  for,  and  in 
arriving  at  a  conclusion  on  this  ques- 
tion the  Court  is  bound  to  consider 
every  incident  by  which  the  pit^)erty 
offered  to  be  assured  can  be  differen- 
tiated from  that  contracted  for.  If  the 
sum  of  these  incidents  really  alters  the 
subject-matter,  then  the  purchaser  can 
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the  rule  at  law  may  become  somewhat  ameliorated  and 
^  one  who  still  can  make  accurate  performance  will  not 
[lowed  to  recover  without  tender  of  such  performance, 
who  has  abeady  committed  a  breach  in  limine  making 
performance  impossible,  but  who  can  and  does  tender 
rmance  varying  but  sl^tly  from  his  agreement  will  be 
ed  to  enforce  the  agreement  at  law,  the  defendant's 
of  recoupment  or  counterclaim  beii^  regarded  as  equiv- 
to  the  con:q)enaation  which  equity  requires. 

.  Distinction  between  breach  as  to  the  time  of  per- 
formance and  as  to  character  of  performance. 

ten  a  promisor  binds  himself  to  do  a  particular  act  at  a 
nilar  time,  or  within  a  particular  period,  his  promise 
t  conceivably  be  r^^rded  either  as  indivisible  or  com- 
[  of  two  severable  parts.  On  the  first  supposition,  whether 
romisor  failed  to  do  what  he  agreed  or  failed  to  do  it  at 
me  when  he  ^reed,  tiie  consequences  would  be  the  same. 

however,  desirable  to  distinguish  between  a  breach  of 
iae  to  do  a  tiling  and  a  breach  of  promise  as  to  the  time 

it  sliall  be  done,  and  courts  of  equity  in  England  and 
ica  have  treated  stipulations  as  to  time  as  subsidiary 
of  con:q)aratively  Uttle  importance,  unless  mther  the 
age  of  the  parties  or  the  nature  of  the  case  imperatively 
itcd  that  the  date  of  performance  was  vital.  In  courts 
mmon  law,  however,  and  especially  in  mercantile  con- 
I,  it  is  held  that  time  is  of  the  essence  of  the  contract,*'  and 

ite  the  contract;  if,  on  the  other  given  notice  that  he  elected  to  deliver 

tile     Enibject^  matter     remains  in  August,  must  deliver  in  that  month, 

ted,  or  so  little  affected  aa  to  be  and  the  buyer  need  not  accept  a  later 

itisUy  that  which  waa  agreed  to  delivery}.     Coddington  v.  Faleologo, 

I,  then  the  purchaser  must  be  L.  R.  2  Ex.  193  (a  contract  which 

his  contract."  called  for  delivery  to  begin  on  April  17, 

irtup  V.  Macdonald,  2  Mao.  A  justifies  the  buyer  in  repudiating  the 

i  (sells'  contracted  to  deliver  agreement  if  delivery  is  not  begun  on 

■  before"  a  oertwn  day.    The  that  day);  Reut«r  f.  Sala,  4  C.  P.  Div. 

iraa  held  justified  in  refusing  to  239,  249  (goods  shipped  in  December 

afttf  that  day);  Gath  v.  Lees,  under  contract  for  goods  of  November 

t  C.  558  (seller  contracting  to  shipment    need    not    be    accepted); 

cotton  "at  seller's  option  in  Bowes  d.  Sband,  2  A.  C  456  (shipment 

;  or  September,"   and  having  chiefly  in  Fd»uary  will  not  aatiafy  « 
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it  is  importaiit  to  determine  the  meaning  and  the  limits  of  this 
doctrine. 


contract  for  March  shipment);  Nor* 
rington  v.  Wright,  115  U.  S.  188,  6 
Sup.  Ct.  12,  29  L.  Ed.  366  (shipment 
of  400  tons  in  the  first  month  and 
885  tons  in  the  second,  justifies  buyer 
in  refusing  to  proceed  under  a  con- 
tract for  5,000  tons  to  be  shipped  at  the 
rate  of  about  1,000  tons  a  month); 
Cleveland  Rolling  Mill  v.  Rhodes,  121 
U.  S.  255,  7  S.  Gt.  882,  30  L.  Ed.  920 
(shipment  during  two  months  after 
opening  of  navigation  justifies  buyer  in 
refusing  goods  imder  contract  con- 
strued to  require  shipment  at  open- 
ing); Camden  Iron-Works  v.  Fox, 
34  Fed.  200  (contract  to  buy  pipe, 
"the  entire  delivery  to  be  completed 
within  nine  weeks."  Only  a  small  part 
was  delivered  within  that  time,  and 
on  the  day  when  the  nine  weeks  expired 
the  buyer  notified  the  seOer  that  no 
more  would  be  accepted.  Held  he  was 
justified);  Oshinsky  t;.  Lorraine  Mfg. 
Co.,  187  Fed.  120,  109  C.  C.  A.  38 
(the  plaintiff  contracted  to  sell  goods, 
some  at  certain  specified  dates  and  the 
balance  Nov.  15th.  Some  goods  were 
delivered  and  accepted  prior  to  Nov. 
15th,  and  the  balance  were  tendered  on 
Nov.  10.  Held  the  refusal  was  justi- 
fied); Connell  Bros.  Co.  v.  Diederich- 
sen,  213  Fed.  737,  130  C.  C.  A.  251 
(contract  for  shipment  during  Febru- 
ary. Shipment  March  8th  gives  the 
buyer  a  right  to  rescind);  Deming 
Co.  V,  Bryan,  2  Ala.  App.  317,  56  So. 
754  (contract  did  not  specify  time,  but 
as  goods  were  needed  to  protect  crops 
then  growing  as  seller  knew,  it  was  held 
that  the  buyer  need  not  accept  goods 
unless  shii^ied  within  a  reasonable 
time);  Bearden  Mercantile  Co.  v. 
Madison  Oil  Co.,  127  Ga.  695, 58  S.  E. 
200  (contract  to  deliver  goods  as  re- 
quested ''between  now  and  January 
Ist."  Buyer  lost  his  right  to  demand 
delivery  after  January  Ist);  Augusta 


Factory  v.  Mente,  132  Ga.  503,  64 
S.  E.  563  (instalment  contract  for 
weekly  deliveries.  The  seller  did  not 
deliver  on  time  and  after  fixing  a 
reasonable  time  within  which  seller 
must  perform,  the  buyer  not  receiving 
pecformanoe  bou^t  other  goods  and 
sued  for  damages.  Recovery  was  al- 
lowed); Cromwell  9.  Wilkinson,  18 
Ind.  365  (goods  "to  be  ddivered  be- 
tween the  Ist  and  10th  days  of  Decem- 
ber." The  court  said,  p.  371,  "at  law, 
time  is  of  the  essence  of  a  contract  and 
performance  is  required  at  the  day"); 
Bamberger  Bros.  v.  BurrowSy  145  la. 
528, 124  N.  W.  333,  337  ("  if  the  seller 
fail  to  make  delivery  on  the  date  so 
fixed,  the  buyer  may  rescind  or  recover 
damages  for  the  seQer's  breach  of 
contract")!  White-Branch-McConkin 
Shdton  Co.  v.  Carson,  25  Ky.  L.  Rep. 
1230,  77  S.  W.  366  (goods  were  ordered 
to  be  shipped  from  10th  to  15th.  They 
were  shipped  later  and  rejected. 
Buyer  held  justified);  New  Bedford 
Copper  Co.  v.  Southard,  95  Me.  209, 
49  AU.  1062  (goods  to  be  ddivered  in 
one  of  two  specified  months,  cannot  be 
demanded  after  the  dose  of  the  time 
so  named);  Salmon  v,  Boykin,  66  Md. 
541,  7  Atl.  701  ("shipment  ...  not 
later  than  November"  imposes  a 
condition  precedent  to  the  buyer's 
obligation);  Crane  o.  Wilson,  105  Mich. 
554,  63  N.  W.  506  (seller  of  1q^  agreed 
to  "run  said  logs  down  to  the  boom 
just  as  early  as  possible  in  the  spring  of 
1891."  The  buyer  was  held  not  bound 
to  accept  delivery  of  logs  in  1892); 
Denton  9.  Mclnnis,  85  Mo.  App.  543 
(a  week's  delay  in  shipping  grain 
beyond  the  time  fixed  by  the  contract 
was  held  to  justify  the  buyer's  refusal); 
Frost-Trigg  Lumber  Co.  v.  Forrester, 
124  Mo.  App.  304,  101  S.  W.  164  (con- 
tract to  deliver  goods  within  five  days. 
The   goods   were   not   delivoed    for 
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Meaning  of  time  being  of  the  essence. 

n  it  is  said  that  time  is  of  the  essence,  the  proper  meaning 
phrase  is  that  the  perfonnance  by  one  party  at  the  time 
•d  in  the  contract  or  withia  the  period  Eipecified  in  the  con- 
I  essential  in  order  to  enable  him  to  require  perfonnance 
be  other  party.**  It  does  not  mean  ih&t  delay  will  not 
se  to  a  right  of  action  ag^nst  him.  A  breach  of  any 
e  in  a  contract,  whether  of  vital  importance  or  not, 
>  that;  nor  does  the  phrase  mean  merely  that  time  is  a 
eU  matter,  but  that  it  is  so  material  that  exact  com- 
;  with  the  terms  of  the  contract  in  this  rrapect  is  essen- 
the  right  to  require  counter  performance.  Even  wha% 
not  of  the  essence,  it  is  generally  true  that  an  unreason- 
pse  of  time  may  be  fatal.  Thus  time  is  almost  always 
jring  d^rees  material  but  not  so  often  an  essential 
.  It  is  obvious  t^t  in  any  contract  one  party  may 
lis  promise  expressly  conditional  on  the  exact  perf  orm- 


reelcB,  «nd  the  buyer  vaa  hdd 
in  nfufling  tlicm);  Molntyre 
igham,  86  Neb.  383, 125  N.  W. 
'er  agreed  to  take  &  quantity 
"within  twdve  nionths  from 
."  Held  that  the  seller  need 
nn  order  fpven  a  week  after 
dod);  TTi'g^ing  e.  Delaware, 
Co.,  60  N.  Y.  S53  (breach  of 
it  to  take  aw^  in  October 
ght  of  the  defendant,  held  to 
dwai  to  ddiver  it  the  follow- 
uaiy);  Bloseom  o.  Shotter,  69 
n,  486,  13  N.  Y.  S.  523, 
hout  opinion,  128  N.  Y.  679, 
.  146  (veaed  to  anive  within 
n.  After  the  time  expired,  the 
R8  aheolved  from  obligation); 
I.  Empire  Dairy  Salt  Co.,  SO 
pp.  D.  114,  63  N.  Y.  S.  566 
t  for  salt  "to  be  taken  within 
60  or  00  days."  The  shipper 
justified  in  refusing  to  deliver 
days);  Sunshine  Cloak  &  Suit 
oquette,  30  N.  Dak.  134,  152 
150  (contract  calling  for  ship- 
ug.  15th.     Goods  shipped  in 


Sqitember  held  properly  rejected); 
Sun  Publishing  Co,  v.  Minnesota  Type 
Foundry  Co.,  22  Or.  49,  20  Pftc.  6; 
Fountain  City  Drill  Co.  v.  Lindquist, 
22  S.  Dak.  7, 114  N.  W.  1008  (oontmct 
provided  for  shipment  on  or  about 
February  1st.  A  delay  for  forty  days 
after  that  date  justified  the  buyo-  in 
refusing  to  accept);  GofF  v.  Pacific 
Coast  S.  S.  Co.,  9  Wash.  386,  37  Pac. 
418.  (In  view  of  special  circumstanoes, 
failure  to  pay  freight  on  the  morning 
contracted  for,  held  a  condition  pre- 
cedent to  the  obligation  to  charter  a 
steamer.)  See  also  Q^ietal  Eleotrio 
Co.  V.  Chattanooga  Ac.  Coip.,  241  Fed. 
38,  154  C.  C.  A.  38;  ^.  Woolfe  v. 
Home,  2  Q.  fi.  D.  355;  KaufTman  p. 
Rceder,  108  Fed.  171,  47  C.  C.  A. 
278,  54  L.  R.  A.  247;  Montgomery  v. 
Thomson,  152  Cal.  319,  92  Pac.  866; 
Re  Canadian  Niagan  Power  Co.,  30 
Ont.  185. 

*■  See  comment  on  the  frequent 
loose  use  of  the  phtaae  in  Helgar 
Corp.  V.  Warner's  Features,  222  N.  Y. 
440,  lie  N.  £.  113,  114. 
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ance  of  any  agreed  condition,  and  therefore  performance  on 
a  specified  day  or  hour,  or  before  a  specified  day  may  be  made 
such  a  condition.  So  that  the  first  point  to  be  determined 
in  an  inquiry  whether  time  is  of  the  essence  in  a  particular 
case,  is  whether  the  parties  have  in  terms  made  it  so.  And 
it  is  only  when  this  question  has  been  decided  in  the  n^ative 
that  any  rule  of  law  other  than  one  of  construction  is  caUed 
into  play.  But  often  the  defendant  has  not  made  his  promise 
to  perform  expressly  conditional  on  the  plaintiff's  performance 
at  a  fixed  day;  he  has  contented  himself  with  exacting  from 
the  plaintiff  a  promise  of  performance  at  that  day,  and  the 
inquiiy  is  whether  a  breach  by  the  plaintiff  of  his  promise 
so  to  perform  excuses  the  defendant  from  liability.  The 
justice  of  such  an  excuse  depends  chiefly  on  two  considerations: 

1.  Is  the  delay  in  performance  of  the  plaintiff's  promise 
after  part  performance,  or  did  he  fail  to  perform  at  the  agreed 
day  at  a  time  when  the  contract  was  still  wholly  executory? 
and 

2.  Is  the  nature  of  the  contract  such  as  to  make  time  of 
vital  importance? 

§  847.  A  breach  in  limine  as  to  time  is  fatal  in  contracts  of 
sale. 

In  executory  contracts  to  buy  and  sell  time  is  of  the  essence 
in  an  action  at  law.  This  principle  has  been  strictly  appUed 
at  least  until  recent  times,  not  only  in  regard  to  personal 
property,  but  in  regard  to  real  estate.  "If  A  contracts  to 
deliver  a  horse  to  B  on  Monday  next,  for  which  B  agrees  to 
pay  $100,  A  can  not  recover  by  an  offer  to  deliver  on  Tues- 
day." «^ 

The  same  principle  was  applied  in  contracts  to  sell  real 
estate.   Though  the  rule  in  equity  was  different,  at  law  neither 

^  Phillips,  etc.,  Construction  Co.  v,  365;  Osgood  v.  Boston,  165  Mass.  281, 

Seymour,  91  U.  S.  646,  650,  23  L.  Ed.  285,  43  N.  E.  108;  Clark  v,  Wright,  5 

341.     To  the  same  effect  see— Cod-  Phila.  439.  C/.  Montgomery  v,  Thom- 

dington  v.  Paleologo,  L.  R.    2  Exch.  son,  152  Cal.  319,  92  Pac.  866;  Balti- 

193;  Jones  v.  United  States,  96  U.  S.  more  &  Ohio  R.  Co.  v.  Carter,  133 

24,  24  L.  Ed.  644;  Oshinsky  v.  Xor-  Md.  551,  105  Atl.  760;  Paton  v,  Payne, 

raine  Mfg.  Co.,  187  Fed.  120,  109  C.  C.  35  Scot.  L.  Rep.  112  (H.  L.). 
A.  38;  Cromwell  v.  Wilkinson,  18  Ind. 
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ndoT  *  nor  vendee  *  could  recover  without  tender  on 
act  day  named  in  the  contract.  That  the  absorption 
Itable  principles  by  the  law  may  have  modified  the 
y  of  this  rule  even  without  the  aid  of  statute,  is  pos- 


iteeuted  sales  of  personal  property  the  principle  of  part 
nance  preclude  either  party  from  treating  time  as 
'  of  the  eesence;  therefore  neither  the  seller's  fiulure 
ver  on  the  day,  nor  the  buyer's  failure  to  pay  on  the 
ermits  the  other  party  instantaneously  to  rescind  the 
ition/*    In  instalment  contracts,  certainly,  exact  per- 


onk  of  Columbia  o.  Hagiwr,  I 

465  (7  L.  Ed.  219),  the  eourt 
lie  tiioe  fixed  for  the  perform- 
at  law,  deenned  of  the  eaeence 
utract;  on  that  day,  the  pur- 
isy  elect  to  consider  the  coo- 
an  end.    In  Sugden's  Iaw  of 

275,  it  is  said — "The  genmal 
tas  always  been,  that  the  day 
B  imperative  on  the  parties 

This  was  bo  laid  down  by 
oiyon,   and  has  sever  been 

in  practiee.  The  contiary 
Id  lead  to  endlew  difficulties, 
y  case,  it  must  be  referred  to 

0  oonsidra',  whether  the  act 
a  within  a  reasonaUe  time; 
andae  contisct  of  the  parties 

1  avoided,  in  order  to  intro- 
unc^laln  nde,  which  would 
adlees  litigation.  But  equity, 
om  its  peculiar  jurisdiction, 
1  to  examine  into  the  cause  of 
wmpleting  a  purchase,  and  to 

how  far  the  day  named  waa 
sateriat  by  the  parties,  will, 
a  cases,  carry  the  agreanent 
ution,  althou^  the  time  ap- 
tas  dapeed."  See  also  NoUe 
des,  fi  Ch.  D.  378;  Janulewycs 
mo,  88  Conn.  60,  89  Atl.  897; 

V.  Hopkins,  167  N.  C.  470, 

133,  136. 

[owe  p.  Smith,  27  Ch.  D.  89, 

',  h.  J.,  uid:  "In  my  opin- 


ion the  time  fixed  by  a  contract  for 
the  payment  of  the  balance  of  the  pur- 
chas»4noney,  and  the  completion  of 
the  contract  was,  according  to  law, 
as  it  stood  before  the  Judicature  Act, 
1873,  qf  Uie  etaence  of  the  contract, 
so  that  non-payment  on  that  day, 
provided  it  was  not  caused  by  the  do* 
fault  of  the  vendor,  authorized  the 
vendor  at  law  to  treat  the  contract 
as  rescinded.  The  eases  of  Wilde  t>. 
Fort,  4  Taunt.  334;  StoweU  i>.  Robinson, 
3  Bing.  N.  C.  928;  Noble  v.  Edwardee, 
5  Ch.  D.  378,  and  the  opinion  of  Lord 
8t.  Leonards  on  Vendor  and  Purchaser 
(13th  Ed.},  chap,  vi,  £1.  are  some 
amoi^t  many  authorities  to  which  1 
might  refer  in  support  of  these  propo- 
sitions."    Hill  V.  Fisher,  34  Me.  143. 

"In  Strother  r.  Miller  (Ky.),  124 
S.  W.  358,  the  contract  was  for  the 
sale  of  a  half  interest  in  a  horse,  the 
possession  and  care  of  which  was  to  be 
at  times  for  one  party  and  at  times 
for  the  other.  A  tender  by  the  buyer 
within  a  reasonable  time  after  the 
date  specified  in  the  contract  was  held 
sufficient. 

"  See  Martindale  v.  Smith,  1  Q.  B. 
389;  Mirabita  t>.  Imperial  Ottoman 
Bank,  3  Exch.  Div.  164;  Williston  on 
Sales,  S.550.  In  Woolfe  v.  Home,  2  Q.  B. 
D.  36&,  an  auction  catalogue  contained 
amongst  others,  the  following  condi- 
tion: "The  lots  to  be  cleared  away 
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formanoe  of  every  isfitaliuent  on  the  day  has  not  generally 
been  thought  a  condition  precedent  to  liability  of  the  other 
party  J* 


within  three  days  after  the  sale  at  the 
purchaser's  expense,  "&c. 

The  plaintiff  attended  the  sale,  re- 
ceived a  catalogue,  bought  one  of  the 
lots,  and  paid  a  deposit.  He  did  not 
fetch  the  goods  away  on  Saturday 
(the  last  of  the  three  days  for  clear- 
ing), but  went  for  them  on  the  Monday 
following,  when  he  was  told  by  one  of 
the  defendants  that  the  lot  had  been 
delivered  to  another  person.  He  waa 
allowed  to  recover.  Field,  J.,  said: 
''It  was  argued  that  punctuality  in 
clearing  the  goods  was  a  condition 
precedent  to  the  right  to  claim  de- 
livery. But  to  make  these  stipulations 
conditions  precedent,  it  is  necessary 
that  they  should  go  to  the  whole  root 
of  the  consideration.  I  do  not  think 
that  they  go  so  far.  If  the  goods  were 
to  have  been  cleared  before  12  o'clock 
on  Saturday,  it  never  could  be  sup- 
posed that  the  plaintiff  would  lose  his 
right  to  them  by  coming  half  an  hour 
too  late.  No  doubt  there  is  an  implied 
agreement,  for  the  breach  of  which 
the  purchaser  is  liable,  but  it  is  not  a 
condition  precedent."  Cf,  Higgina  9. 
Delaware,  etc.,  R.,  60  N.  Y.  553,  556. 
There,  in  deaUng  with  a  contract  by 
which  it  was  provided  that  certain 
coal  bought  at  auction  by  the  plaintiff 
should  be  taken  away  in  October,  the 
court  said:  ''A  failure  of  the  buyer 
to  take  away  aU  the  coal  bought,  within 
the  time  specified,  gave  the  defend- 
ants the  right  and  power  to  refuse 
further  delivery,  and  to  forfeit  the 
earnest  money  paid  by  the  buyer,  or  to 
resell  the  coal  on  the  buyer's  account. 


and  at  his  risk  of  loas.  And  we  can 
readily  perceive  that  it  is  essential  to 
the  successful  prosecution  of  the  busi- 
ness ot  the  defendants,  that  they 
should  not  be  compelled,  by  the  dila- 
toriness  of  their  vendees,  to  furnish, 
upon  their  docks  at  Elisabethport  or 
Hoboken,  space  for  the  keeping,  into 
succeeding  months,  of  the  ooal  sold 
by  them  deliverable  in  a  given  month. 
Hence  their  stipulation  in  the  terms 
of  the  sale  appears,  from  a  fair  con- 
sideration of  the  language  of  it,  and  of 
the  other  parts  of  those  terms  and  of 
the  circumstances,  to  be  of  the  essence 
of  the  contract,  to  have  been  really 
intended  by  the  parties,  and  to  have 
formed  a  condition  precedent,  to  be 
observed  and  kept  by  the  plaintiff 
if  he  wished  to  be  able  to  retain  his 
contract  and  to  have  it  enforceable 
against  the  defendants." 

So  in  Sun  Publishing  Co.  v.  Minne- 
sota Type  Foundiy  Co.,  22  Or.  49, 
60,  22  Pktc.  6,  the  court  said:  "The 
principle  is  that  if  time  appear,  on  a 
fair  consideration  of  the  language  and 
the  circumstances,  to  be  of  the  essence 
of  the  contract,  stipulations  in  re- 
gard to  it  will  be  held  conditions  pre- 
cedent." In  Phillips,  etc.,  Const.  Co. 
V,  Seymour,  91  U.  S.  646,  650  (23  L. 
Ed.  341)  the  court  said:  "Where  a 
specified  thing  is  to  be  done  by  one 
party  as  the  consideration  of  the  thing 
to  be  done  by  the  other,  it  is  undeniably 
the  general  rule  that  the  covenants 
are  mutual,  and  are  dependoit,  if 
they  are  to  be  performed  at  the  same 
time;  and  if,  1^  the  terms  or  nature 


7*  See  vwpra,  §§865-869.  Even 
where  as  in  Norrington  v,  Wright,  115 
U.  S.  188,  29  L.  Ed.  366,  6  Sup.  Ct. 
12;  and  Augusta  Factory  v,  Mente, 
132  Ga.  503,  64  S.  E.  553,  the  court 


says  time  is  of  the  essence  of  such  con- 
tracts, it  is  evident  that  what  is  meant 
is  that  the  element  of  time  is  mar 
terial,  not  that  a  day's  delay  will  be 
fatal. 
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Whether  the  time  for  the  payment  of  money  is  of  the 
essence. 

I  sometimes  s^d  titat  the  time  for  the  payment  of  money 
<  as  essential  as  the  time  for  other  performance.^'  Tlie 
ction,  however,  may  easily  be  overemphasized.  There 
DO  reason  to  suppose  that  in  a  contract  to  bi^  and 
phich  is  wholly  eirecuutory  on  both  sides,  the  buyer's 
:  of  tiie  money  at  the  ^^eed  day  is  not  as  essential  to 
^t  of  recovery  as  the  seller's  tender  of  the  goods  at  the 
[  day  is  essential  in  tiie  converse  case.  The  decisions 
upon  to  support  tiie  distinction  are  cases  vhexe  there 
een  i)art  p^ormance  by  the  sell^  and  a  debt  had  al- 
arisen.  It  is  doubtless  true  thea  that  payniient  of  tiie 
)n  the  precise  day  when  it  is  due  is  not  of  the  essence.^^ 
ich  a  situation  is  comparable  to  one  vrhere  title  to  goods 
issed,  though  delivery  has  not  yet  been  made,  and  in 
1  case  as  has  been  seen  in  the  preceding  section  non- 


ontnct,  one  ia  firat  to  be  per- 
aa  the  oondition  of  the  obIig&' 

the  other,  th&t  which  is  first 
performed  must  be  done,  or 
i,  before  that  party  can  etutaia 
.giunst  the  other.  There  is  no 
that  in  this  case  of  contntcts, 
r  IB  fixed  for  perfomumce,  the 
'hose  duty  it  is  to  perfonn  or 
jerfonnance  first  must  do  it  on 
y,  or  show  his  readiness  and 
ess  to  do  it,  or  he  cannot  ro- 
ll an  action  at  law  for  noo- 
lanoe  1^  the  other  party. 
:,  both  at  common  law  and  in 
y,  there  are  exceptions  to  tiiis 
owing  out  of  the  nature  of  the 
1  be  done  and  the  conduct  of 
ties,  llie  familiar  case  of  part 
lance,  poeacHsion,  etc.,  in  chan- 
here  time  is  not  of  the  essence 
contract,  or  has  been  wiured 

acquiescence  of  the  party,  is 
nple  of  the  latter;  and  the  case 
racts  for  building  bouses,  rail- 
or  other  large  and  expensive 
ctions,  in  which  the  means  of 
Ider  and  his  labor  become  com- 


bined and  affixed  to  the  soil,  or  mixed 
with  materials  and  money  of  the  owner, 
often  afford  examples  at  law. 

"  If  A  contract  to  deliver  a  hoise  to 
B  on  Monday  next,  for  which  B  agrees 
to  pay  SlOO,  A  cannot  recover  by  an 
ofler  to  deliver  on  Tueoday;  but  if  A 
agree  to  deliver  a  hone,  buggy  and 
hameas  on  Monday,  and  B  accepts 
delivery  of  the  horse  and  buggy,  can 
he  refuse  to  pay  anything,  though  he 
accepts  delivery  of  the  harness  on 
Tuesday?  Iliis  is  absurd.  He  waives, 
by  this  accqttanoe,  the  point  of  time 
as  to  the  harness,  at  least  so  far  as 
A's  ri^t  to  recover  the  agreed  sum  is 
concerned.  If  B  have  suffered  any 
damage  by  the  delay,  he  can  reoover 
it  by  an  action  on  A'a  covenant  to 
deliver  on  Monday;  or,  if  he  wait  to 
be  sued,  he  may  recoup  by  setting  it 
up  in  that  action  as  a  cross-demand 
growing  out  of  the  same  contract." 

"  It  is  so  provided  in  See.  10  of  the 
F-ngljali  Sale  of  Goods  Act. 

'*  National  Machine  Co.  v.  Standard 
Shoe  Machinery  Co.,  181  Mass.  276, 
03  N.  E.  900,  see  infra,  iSOi. 


1626 


WILUSTON  ON  CONTRACTS 


§848 


delivery  of  the  goods  at  the  day  is  not  necessarily  fatal.  It 
is  of  doubtful  utility  to  attempt  to  make  a  more  specific  rule 
where  there  has  been  part  performance  than  to  say  that  in 
every  cai^e  unless  the  parties  have  made  an  express  provision 
on  the  subject  the  court  must  consider  the  materiality  of  time 
in  view  of  the  nature  of  the  contract,  and  the  surrounding 
circiunstances,  and  then  determine  whether  justice  will  best 
be  achieved  by  depriving  the  party  in  delay  of  all  remedy 
under  the  contract,  or  of  allowing  him  to  recover  subject  to 
a  cross  claim  because  of  his  delay.  If  the  matter  is  looked  at 
in  this  light  any  difference  in  r^ard  to  the  payment  of  money 
and  the  performance  of  a  non-pecuniary  obligation  will  be 
at  most  one  of  degree. 

Frequently  building  construction  contracts  require  pay- 
ments to  be  made  as  the  work  progresses.  Such  con- 
tracts are  not  divisible,  for  the  several  payments  are  not 
made  in  exchange  for  the  work  done  up  to  the  time  of 
payment  (though  generally  the  amount  is  so  calculated  as 
not  to  exceed  the  value  of  the  work  done)  but  are  part 
pajnnents  on  account  of  a  total  sum  which  is  the  price  of  the 
whole  work.  Non-payment  of  an  instalment  of  the  price 
justifies  the  contractor  in  refusing  to  continue  the  work.^^ 
Doubtless  a  day's  delay  in  the  pajnnent  of  an  instalment 
will  not  justify  permanent  cessation  of  work,  but  it  seems 

Co.,  201  Mich.  445,  167  N.  W.  930; 
McCullough  V.  Baker,  47  Mo.  401; 
Bean  v.  Miller,  69  Mo.  384;  Mugan 
V.  Regan,  48  Mo.  App.  461;  Lawrence 
V,  Heylman,  86  N.  Y.  S.  789,  89  N.  Y. 
App.  Div.  620;  Graf  v.  Cunningham, 
109  N.  Y.  369,  16  N.  E.  551;  Thomas 
».  Stewart,  132  N.  Y.  580,  30  N.  E, 
577;  Nelson  v,  San  Antonio  Traction 
Co.,  107  Tex.  180,  175  S.  W.  434; 
Miller  t;.  SuUivan,  14  Tex.  Civ.  App. 
112,  33  S.  W.  695,  35  S.  W.  1084,  37 
S.  W.  778;  Bennett  v.  Shaughnessy, 
6  Utah,  273,  22  Pac.  156;  Preble  v. 
Bottom,  27  Vt.  249;  Rioux  r.  Rye- 
gate  Brick  Co.,  72  Vt.  148,  47  AU. 
406.  But  see  Campbell  v,  McLeod,  24 
N.  S.  66. 


^*  Phillips,  etc.,  Construction  Co.  v. 
Seymour,  91  U.  S.  646,  23  L.  Ed.  341; 
P.  J.  Carlin  Const.  Co.  v.  Guenni 
Stone  Co.,  241  Fed.  545,  154  C.  C.  A. 
321,  s.  c.  svb  nom.  Guerini  Stone 
Co.  V.  P.  J.  Carlin  Const.  Co.,  248 
U.  S.  334,  344,  39  S.  Ct.  102,  63  L.  Ed. 
(1919);  Cox  V,  McLaughlin,  54  Cal.  605; 
Fairchild-Gilmore-Wilton  Co.  v.  South- 
em  Refining  Co.,  158  Cal.  264,  110 
Pac.  951;  San  i>Vancisco  Bridge  Co. 
V,  Dumbarton  Land  Co.,  119  Cal.  272, 
51  Pac.  335;  Woodruff  Co.  v.  Ex- 
change Realty  Co.,  21  Cal.  App.  607, 
132  Pac.  598;  Dobbins  v,  Hj^ns,  78 
HI.  440;  Keder  v,  Qifford,  165  Bl. 
544,  46  N.  E.  248;  Geary  v.  Bangs,  37 
111.  App.  301;  Shulte  v.  Hennessy,  40 
Iowa,  352;  Finnigan  t;.  Worden- Allen 
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te  contractor  mi^t  refuse  to  perform  further  until  pay- 
ras  made  and  if  It  was  ddayed  for  a  long  and  unreason- 
ne,  might  refuse  to  go  on  with  the  work  altogether. 

Time  in  buHding  contracts. 

i  is  not  ordinarily  of  the  essence  of  a  building  contract — 
,  failure  of  the  builder  to  complete  his  work  at  the  time 
will  not  deprive  him  of  his  right  of  action  for  the  price.™ 
irt  performance  by  the  builder  requires  that  the  owner 
!ek  redress  for  t^e  delay  by  counterclaim  or  cross  action, 
etion  at  a  fixed  day,  however,  may  be  made  a  condition 
)vering  payment  either  by  express  language^  or  by 
stances  showli^  that  any  delay  deprives  the  work  of 
'  It  has  indeed  been  said  by  the  Supreme  Couri  of 
ited  States:" 


er  V.  Fletcher,  22  Idaho,  172, 
228;  Wiebener  r.  Peoplei,  44 
142  Pac.  1036;  Hunn  v.  Penn- 
Institution,  221  P&.  403,  70 
,  18  L.  R.  A.  (N.  S.)  1248; 
I  Brid^  Co.  0.  Conigan, 
667,  15S  8.  W.  39.  See  also 
Payne,  35  Scot.  L.  Rep.  112 

But  see  Allen  e.  Cooper,  22 

Pickering  v.  Greenwood,  114 
rS;  Palo  Pinto  Co.  v.  Beene 
V.  App.),  199  8.  W.  866.    In 

OUver,  126  Tenn.  fiftS,  147 
IS,  1140,  the  court  aaid: 
should  default  in  one  day,  or 
E,  or  one  month  of  the  time, 
lid  not  necessarily  jiistify  a 
I.  It  would  depend  upon  the 
the  delay  upon  the  esential 
to  be  accomplished  by  the 
nee.  A  case  can  be  conceived 
default  of  one  day  might  de- 
vhole  purpose  of  the  contract, 
rally  aueh  ie  not  true  of  work- 
iract*."  The  court  indeed 
.  that   "time  was  of  the  ea- 

this  contract,"  but,  as  the 
ihowB,  meant  by  those  words 
bat  oonsid^aUe  delay  would 
nial  breach,  not  that  perfonn- 
he  exact  day  stipulated  was  a 


condition  precedent.  The  same  use 
of  language  is  to  be  found  in  Wood 
f.  Joliet  GaaUght  Co.,  Ill  Fed.  403, 
49  C.  C.  A.  427.  The  oourii  said  time 
was  of  the  essence,  but  allowed  the 
builder  to  recover  subject  to  recoup- 
ment. Alt  it  intends  to  say  apparently 
was  that  the  builder  was  liable  for 
damages. 

"  See,  however,  supra,  {  793. 

"In  Slater  v.  Emerson,  19  How. 
224,  IS  L.  Ed.  626,  a  railroad  con- 
tractor was  denied  recovery  because 
of  his  failure  to  complete  the  contract 
work  on  time;  but  the  sum  promised 
by  a  third  party  was  a  bonus  as  ad- 
ditional compensation,  and  the  court 
oonstnied  the  contract  as  cont^ning 
an  express  condition  of  completion 
at  the  day.  Cases  similar  m  prin- 
ciple are — Cincinnati,  etc.,  R.  Co.  u. 
Bensley,  51  Fed.  Rep.  738,  2  C.  C.  A. 
480;  Ogden  v.  Kirby,  79  111.  556; 
Burlington  R.  Co.  v.  Boestler,  15  la. 
665;  Memphis,  etc.,  R.  Go.  v.  Thomp- 
Bon,  24  Kan.  170;  Morrison  «.  Wells, 
4S  Kan.  494,  29  Pac.  601;  Jonlut  o. 
Newton,  116  Mich.  674,  75  N.  W.  130; 
Adams  B.  Guyandott«  Valley  R.  Co., 
64W.Va.  181,61S.E.341. 

"  Phillips,  etc..  Const.  Co.  v.  Sey- 
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'^If  the  builder  has  done  a  lai^  and  valuable  part  of  the 
work,  but  yet  has  failed  to  complete  the  whole  or  any  qiecific 
part  of  the  building  or  structure  within  the  tiine  limited  by 
his  covenant,  the  other  party,  when  that  time  arrives,  has 
the  option  of  abandoning  the  contract  for  such  failure,  or  of 
permitting  the  party  in  default  to  go  on.  If  he  abandons  the 
contract,  and  notifies  the  other  party,  the  failing  contractor 
cannot  recover  on  the  covenant,  because  he  cannot  make  or 
prove  the  necessary  all^ation  of  performance  on  his  own 
part.  What  remedy  he  may  have  in  assumpsit  for  work  aad 
labor  done,  materials  furnished,  &c.,  we  need  not  inquire 
here;  but  if  the  other  party  says  to  him,  'I  prefer  you  should 
finish  yomr  work,'  or  should  impliedly  say  so  by  standing  by 
and  permitting  it  to  be  done,  then  he  so  far  waives  absolute 
performance  as  to  consent  to  be  Uable  on  his  covenant  for 
the  contract  price  of  the  work  when  completed.'*  This  puts 
the  matter  wholly  on  the  basis  of  waiver,  but  the  doctrine 
of  part  performance  is  not  wholly  based  on  waiv^sr,  but  in 
part  at  least  on  the  inequity  of  excusing  altogether  the  defend- 
ant from  performing  his  pronaise  (not  in  terms  expressly 
conditional  on  ^xact  performance  by  the  plaintiff)  because 
of  any  slight  default  whatever  by  the  plaintiff  in  his  duty. 
In  building  contract^  the  forfeiture  of  the  builder's  work  which 
would  result  if  the  rule  were  otherwise,  furnishes  a  good 
illustration  of  the  propriety  of  the  rule. 

§  860.  Time  is  not  of  the  essence  in  contracts  of  service. 

In  contracts  of  service  time  is  not  essential  in  the  sense 
that  any  deviation  by  an  employee  from  the  agreed  times  of 
service  is  fatal.  This  is  obviously  true  after  part  performance, 
since  otherwise  a  contract  of  service  could  be  abrogated  by 
absence  or  tardiness  for  a  single  day.^  Even  though  the 
breach  is  in  limine,  the  question  of  materiality  in  the  par- 
ticular case  must  be  considered,  xmless  the  employer's  ob- 
ligation is  in  terms  made  conditional  on  strict  performance 

mour,  91  U.  S.  646,  651,  23  L.  Ed.  for  two  days  longer  than  an  allotted 

341.  vacation  was  held  not  to  justify  his 

^  In  Fillieul  v.  Armstrong,  7  A.  &  E.  discharge. 
557,  unexcused  absence  of  a  teacher 
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the  employee."  The  kmd  of  service  to  be  performed, 
irever,  is  an.  important  element  to  consider  in  aniving  at 
oncliision.  If  the  service  relates  to  a  commercial  adventure, 
le  may  be  vary  important.  In  a  charter  party,  for  instance, 
!  time  agreed  for  loading  or  sailing  is  vital." 

<51.  When  time  is  essential  in  perfonnlng  collatenl  stipu- 
lations. 

Sometimes  by  the  terms  of  a  contract  some  perfoimance 
ter  than  the  main  performance  of  the  contract  is  to  be  made 
a  fixed  day  or  within  a  fixed  period.  If  this  provision  is 
:  by  the  express  terms  of  the  contract,  a  condition  stated 
be  of  the  essence,  the  materiality  of  the  provision  in  view 
the  nature  of  the  case  and  the  surrounding  circtamstances 
the  guide  for  the  court."'  Thias  where  a  contract  for  the 
3  of  wool  provided  that  the  namee  of  the  vessels  in  which 
was  shipped  should  be  declared  as  soon  as  the  wool  was 
pped,  the  court  said  of  this  stipulation  that  "looking  at  the 
;ure  of  the  contract,  and  the  great  in^mrtance  (rf  it  to  the 
ect  with  which  the  contract  was  entered  into  with  the 
>wledge  of  both  parties,  we  think  it  was  a  condition  pre- 

In  Betttni  v.  Gye,  1  Q.  B.  D.  183,  promiMd  to  arrive  on  Thund&y,  and 

the  contract  the  plaintiff  agreed  the  defendant  expressed  aatisfaotion 

be  in  London  vitbout  fail  at  least  with  that  date,  ndtber  used  any  word 

days  before  the  commencaneut  of  signifying  intent  to  make  the  contract 

engagement  for   the   purpose  of  depend  upon  that  fact  for  its  binding 

ajsalB."     Breach    of    this    agree-  force  or  validity.     On  the  contrary, 

,t  was  held  not  to  justify  the  plain-  the    defendant's    conduct    indicated 

1   dismissal.     In    Lewis  v.   West  allowance  of  reasonable  latitude  as  b> 

nia  Pulp  &  Paper  Co.,  76  W.  V&.  time.    It  fint  said.  Come  at  once,  and 

84  S.  E.  loes,  1064,   the  court  then  allowed  a  day  or  two  for  prepara- 

:  "The  time  within  which  an  act  tion." 

)  be  done  is  not  always  essential,  "  In  Barker  v.  Bonoue,  48  Md.  474, 

,  when  the  time  specified  for  per-  the  owner  of  a  ship  agreed  that  lay- 

lance  of  a  contract  is  relatively  days  for  loading  should  begin  "not 

oportant,  it  is  not  of  the  essence  later  than  Slat  January."     A  tender 

«of,    unless   made    so    in    ezpreBs  of  the  ship  a  single  day  too  late  was 

OS,  or  it  s{)peaiB  to  be  a  condition  held  to  justify  refusal  of  the  chartraer 

ler   than  a  covenant.     Adams  t.  to  load. 

tway  Co.,  64  W.  Va.  181,  61  S.  E.         ■*  Meier  Dental  Mfg.  Co.  v.  &mth. 

No  terms  uaed  by  the  parties  237  Fed.  563,   150  C.  C.  A.  446;  Jen- 

orted  intent  to  make  the  time  of  nings  d.  Bowman,  106  S.  Car.  4fi5,  Bl 

Though  the  plainti.7  8.  K  731. 
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cedent."  ^  On  the  other  hand,  if  moderate  delay  in  perform- 
ing a  subsidiary  stipulation  seen^  of  slight  importance  such 
delay  will  not  excuse  the  other  party  .•* 


§  862.  In  equity  time  is  not  generally  of  the  essence. 

In  contracts  for  the  sale  of  land  equity  has  established 
the  rule  that  imless  expressly  made  so  by  the  terms  of  the 
contract  or  by  gfpecial  circumstances,  time  is  not  essential. 
Accordingly  liie  vendor  may  enforce  the  contract  against 
the  purchaser  although  he  was  not  ready  himself  to  perform 
at  the  agreed  timCi*  and  similarly  the  purchaser,  though  not 
ready  at  the  law  day,  may  have  relief  against  the  vendor  on 
making  tender  subsequently.^    The  delay,  however,  may  be 

Trimmer,  24  N.  J.  ESq.  422;  Seymour 
V,  DeLancey,  3  Cow.  445,  reversing 
S.  C.  Hopk.  Ch.  436, 14  Am.  Dec.  552; 
Pierce  v,  Nichols,  1  Paige,  244;  Hun  o. 
Bourdon,  67  N.  Y.  App.  Div.  351,  68 
N.  Y.  S.112;  Baumeister  v,  Demuth, 
84  N.  Y.  App.  Div.  394,  82  N.  Y. 
S.  831,  aflfd.  178  N.  Y.  «30,  71  N.  R 
1128;  Amett  v.  Smith,  11  N.  Dak.  55, 
88  N.  W.  1037;  Wilson  v.  Tappan,  6 
Oh.  172;  Townsend  t;.  Lewis,  35  Pa. 
125;  Miller  v.  Cramer,  48  S.  C.  282,  26 
S.  £.  657;  Chadwell  v,  Winston,  3 
Tenn.  Ch.  110;  Mullens  v.  Big  Creek 
Co.  (Tenn.  Ch.),  35  S.  W.  439;  Daiuel 
V,  Leitch,  13  Gratt.  195;  Kats  v.  Hath- 
away, 66  Wash.  355,  119  P&c.  804. 

"^  Reynolds  v,  Ndson,  6  Madd.  18; 
Taylor  t;.  Longworth,  14  Pet.  172,  10 
L.  Ed.  405;  Ahl  v,  Johnson,  20  How. 
511,  15  L.  Ed.  1005;  Brown  v.  Guar- 
antee Co.,  128  U.  S.  403,  32  L.  Ed.  468, 
9  Sup.  Ct.  127;  McCabe  v.  Matthews, 
155  U.  S.  550,  39  L.  Ed.  256,  15  Sup. 
Ct.  190;  Mason  t;.  Wallace,  3  McL. 
148;  Dewey  v.  Whitney,  93  Fed.  533, 
547,  35  C.  C.  A.  414,  affirming  85  Fed. 
315;  Love  &.  Butler,  129  Ala.  531,  30 
So.  735,  737;  Vance  t;.  Newman,  72 
Ark.  359,  80  S.  W.  574,  105  Am.  St. 
Rep.  42;  Butler  v.  Colson,  99  Ark.  340, 
138  S.  W.  467;  Barsolou  v,  Newton,  63 
Cal.  223;  Byers  v.  Denver  Circle  R. 


**  Graves  v.  Legg,  9  Exch.  709. 

••Ady  V.  Jenkins,  133  Md.  36,  104 
Atl.  178. 

»  Langford  v.  Pitt,  2  P.  Wms.  629; 
Hertford  v,  Boore,  5  Yes.  719;  Seton  v, 
Slade,  7  Yes.  264;  Radcliffe  v.  JVarring- 
tx)n,  12  Yes.  326;  Taylor  v.  Brown,  2 
Beav.  180;  ^epheard  t;.  Walker,  20 
Eq.  659;  Hepburn  v.  Dunlop,  1  Wheat. 
179, 196, 4  L.  Ed.  65;  Watts  v.  Waddle, 

6  Pet.  389,  8  L.  Ed.  437;  Gunton  v. 
Carroll,  101  U.  S.  426,  25  L.  Ed.  985; 
Townsend  v.  Yanderwerker,  160  U.  S. 
171,  40  L.  Ed.  383,  16  Sup.  Ct.  258; 
Raymond  v,  San  Gabriel  Co.,  53  Fed. 
883,  10  U.  S.  App.  601,  4  C.  C.  A.  89; 
Bennie  v.  Becker-Franz  Co.,  14  Ariz. 
580, 134  Pac.  280;  Brumfield  v.  Pahner, 

7  Blackf.  227;  Burkhalter  v.  Roach, 
142  Ga.  344,  82  S.  E.  1059;  Monarch 
Portland  Cement  Co.  v.  Washburn, 
89  Kan.  874,  133  Pac.  156;  Knipe  v. 
Troika,  92  Kan.  549,  141  Pac.  557; 
Henderson  v.  Perkins,  94  Ky.  207,  21 
S.  W.  1035;  Scarlett  t;.  Stein,  40  Md. 
512;  Maryland  Const.  Co.  v.  Kuper,  90 
Md.  529,  45  Atl.  197;  Hammer  v, 
Westphal,  120  Md.  15,  87  Atl.  488; 
Dresel  v,  Jordan,  104  Mass.  407; 
Mansfield  v.  Wiles,  221  Mass.  75,  108 
N.  E.  901 ;  King  v.  Connors,  222  Mass. 
261,  110  N.  E.  289;  Seaver  v.  HaU,  50 
Neb.  878,  70  N.  W.  373;  Sharp  v. 
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great  or  its  circumstances  so  inexcusable  as  to  preclude 
ef.""    The  amount  of  delay  which  a  court  of  equity  will 


13  Colo.  SS2,  22  I^.  9S1;  Prit- 
d  0.  Todd,  38  Coim.  413;  Clows 
Ddwin,  140  G».  128,  78  8.  E.  714; 
chaltar  V.  Roach,  142  Ga.  344,  82 
I.  1059;  HamiA  v.  Ratekin,  43  lU. 
Linton  v.  Potbi,  5  Blackf.  396; 
lett ».  Welch,  25  Ind.  140,  87  Am. 
354;  Brown  c  Ward,  110  Iowa, 
81  N.  W.  247;  Tyler  v.  Onste,  93 
331,  20  S.  W.  266;  Watoon  d. 
el,  130  La.  375, 71  So.  585;  LiiucoU 
(uck,  33  Me.  530;  Diamond  o. 
m,  114  Md.  643,  80  Atl.  217; 
verse  ii.  Blumrich,  14  Mich.  100, 
ja.  Dec.  230;  Mudto  v.  Edwards, 
aich.  91,  48  N.  W.  689;  libby  ir. 
y,  96  Minn.  366,  108  N.  W.  299; 
a  «.  Lc^gins,  37  Mm  546;  langan 
hummet,  24  Neb.  265,  38  N.  W. 
IVnnock  c.  Ela,  41  N.  H.  180, 191; 
an  V.  McCitHoch,  46  N.  J.  Eq.  11, 
.U.  «n;  Leaird  v.  &nith,  44  N.  Y. 
Day  B.  Hunt,  112  N*.  Y.  191,  19 
:.  414;  Sc&rlett  v.  Hunter,  3  Jones, 
84;  Brock  v.  Hidy,  13  Oh.  St.  306; 
;ht>Blodgett  Co.  v.  Astoria  Co.,  45 
224,  77  Pac.  699;  Sylveater  v. 
1, 132  Pa.  487,  19  Atl.  337;  White 
ittersoD,  139  Pa.  429,  21  AU.  360; 
.  Case  Threehiiig  Mach.  Co.  v. 
swoith,  28  a  Dak.  432, 134  N.  W. 
Craig  V.  Leiper,  2  Yerg.  193,  24 
Dec.  479;  Farru  v.  Bennett,  26 
568;  Smith's  Ex'x  v.  Frofitt's 
'r.  82  Va.  832,  I  8.  E.  67;  Durond 
ge,  11  Wis.  151. 

rtuB  \raB  to  held  where  the  aeller 
bt  enforcement  of  the  contract  in 
d  V.  Collett,  4  Bro.  C.  C.  469; 
ington  V.  Wheder,  4  Vee.  686; 
it  V.  Homfiay,  5  Veo,  818;  Mac- 
le  ■>.  Weekea,  22  Beav.  633;  Bank 
ktlumbia  e.  Hagner,  1  Pet.  455,  7 
id.  219;  McKay  v.  Carrington,  1 
,.  SO;  Harding  v.  Olson,  177  Dl. 
52  N.  E.  482;  Johnson  v.  Burdett 
7  Kan.  App.  134,  53  Pac.  87; 


Smith  p.  Caosler,  83  Ky.  367;  Rich- 
mond V.  Gray,  3  Allen,  25;  Williams  v. 
Hart,  116  Mass.  513;  Strata-  c  Flynn 
(N.  J.  Eq),  91  AtL  591;  Bc«en  v. 
Pettua,  144  N.  Y.  App.  D.  476,  129 
N.  Y.  S.  218;  Blockwell  v.  Ryan,  21 
8.  C.  112;  Christian  v.  CabeU,  22 
Gmtt.  82;  Rison  n.  Newberry,  90  Va. 
513,  18  S.  E.  916;  Hogan  o.  Kyle,  7 
Wash.  595,  35  Pac.  399,  and  where  the 
buyer  was  plaintiff.  Spurrier  n.  Han- 
cock,  4  Ves.  667;  Carter  ».  Dean  of  EHy, 
7  Sim.  211;  Walker  t>.  Jeffreys,  I  Hare, 
341;  Levy  v.  Stogdon,  [1899]  1  Cb.  6; 
Wallace  v.  Heaalein,  29  Can.  s.  c.  171; 
Braahia-  v.  Gnti,  6  Wheat.  528,  5 
L.  Ed.  322;  Stewart  o.  AUen,  47  Fed. 
399;  Gentry  «.  Rogen,  40  Ala.  442; 
Henderson  p.  Hicks,  58  Cal.  364; 
Knox  V.  Spratt,  23  Fla.  64,  6  So.  924; 
Hawkins  V.  Studdard,  136  G».  727,  71 
S.  E.  1112;  Hoyt  v.  Tuxbury,  70  111. 
331;  Wolfe  V.  BMLdbeny,  140  III.  578, 
30  N.  E.  665;  Hatch  c.  Kiier,  140  lU. 
583,  30  N.  E.  605;  Morse  i>.  Seibold, 
147  HI.  318,  35  N.  E.  369;  Brown  o. 
Ward,  110  Iowa,  123,  81  N.  W.  247; 
Williams  i;.  Starke,  2  B.  Mon.  196; 
Logan  V.  BuU,  78  Ky.  607;  Rogers  v. 
Saundere,  16  Me.  92,  33  Am.  Dec  635; 
Ely  t>.  McKay,  12  Allen,  323;  Cook  v. 
Stafford,  86  Mich.  163,  48  N.  W.  785; 
Northrup  v.  Stevens,  39  Minn.  105,  38 
N.  W.  810;  Holingren  i;.  Piete,  50  Minn. 
27,  52  N.  W.  266;  Wolf  o.  Great  Falls 
Water,  etc.,  Co.,  15  Mont.  49,  38 
Pac.  115;  Eastman  v.  Plumer,  46  N.  H. 
464;  Johnson  v.  Somerville,  33  N.  J. 
Eq.  152;  Ilnch  v.  Parker,  49  N.  Y.  1; 
Ddevan  v.  Duncan,  49  N.  Y.  485; 
Huntington  v.  Titus,  50  N.  Y.  App. 
Div.  468,  «4  N.  Y.  8. 68;  Love  v.  Welch, 
97  N.  C.  200,  2  S.  E.  242;  Holdea  v. 
Purefoy,  108  N.  C.  153,  12  S.  E.  848; 
Kirby  d.  Harrison,  2  Ob.  St.  326,  59 
Am.  Dec.  677;  Campbell  v.  Soks,  19 
Oh.  St.  433;  DuBois  v.  Baum,  46  Pft. 
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permit  and  still  enforce  the  contract  at  suit  of  the  party  in 
fault  will  vary  according  to  the  equities  of  the  particular  case, 
both  extrinsic  to  the  contract,  and  involved  in  the  contract 
itself.  Thus  where  a  contract  by  its  terms  made  time  of  the 
essence  against  one  party,  the  other  party  will  not  be  allowed 
the  benefit  of  long  delay  in  performance  of  his  obligations.^ 
There  is  no  doubt,  moreover,  that  if  possession  has  not  been 
given  to  the  purchaser,  the  parties  may  by  their  agreement 
make  time  essential.  This  naay  be  done  in  express  terms,  or 
as  a  necessary  construction  of  the  conditions  of  the  contract. 
If  an  executory  contract  to  buy  and  sell  real  estate  created, 
as  is  sometimes  said,  a  relation  like  that  of  mortgagor  and 
mortgagee,  such  provisions  would  have  as  little  effect  as  pro- 
visions for  the  strict  enforcement  of  a  mortgage  according  to 
its  literal  language,  and  such  was  Lord  Thurlow's  opinion.*^ 
But  the  law  is  generally  settled  to  the  contrary,  and  if  time 
is  made  essential  by  the  agreement,  neither  the  vendor,'^  nor 
the  purchaser*^  can  enforce  the  contract  specifically  after 


637;  MiUer  v.  Henlan,  51  Pa.  265; 
Smith's  Heirs  v,  Christmas,  7  Yerg. 
565;  Eppinger  v.  McGreal,  31  Tex.  147; 
Anthony  v.  Lef twich's  Representatives, 
3  Rand.  238;  Williams  v.  Williams,  50 
Wis.  311,  6  N.  W.  814. 

»  Harding  v.  Olson,  177  Dl.  208,  52 
N.  E.  482;  Thomas  v.  Seaman,  275 
ni.  267,  114  N.  E.  40. 

"^Williams  v,  Thompson,  Newlands 
(Contracts  (Phila.  ed.),  238;  Gregson 
V,  Riddle,  id.  239. 

"  Seyton  v.  Slade,  7  Ves.  264,  269; 
Levy  V.  Lindo,  3  Mer.  81,  84;  Boehm 
V.  Wood,  1  J.  A  W.  419;  Withy  v. 
Cottle,  T.  &  R.  78;  Hipwell  v.  Knight, 
1  Y.  A  C.  Ex.  401;  Roberts  v.  Berry, 
3  De  G.  M.  &  G.  284  (affirming  s.  c. 
16  Beav.  31);  Cleary  v.  Folger,  84 
Cal.  316, 24  Pac.  280;  Woodruff  v.  Semi- 
Tropic  Co.,  87  Cal.  275,  25  Pac.  354; 
Westerman  v.  Means,  12  Pa.  97;  Rugg 
V.  Midland  Realty  Co.,  261  Pa.  4^, 
104  Atl.  685. 

wHeame  v.  Tenant,  13  Ves.  287; 
Honeyman  v.  Marryat,  21  Beav.  14; 


Barclay  v.  Messenger,  43  L.  J.  Ch.  449; 
Kentucky  Distilleries,  etc.,  Co.  v. 
Warwick  Co.,  109  Fed.  280,  48  C.  C.  A. 
363;  Grey  9.  Tubbs,  43  Cal.  359;  Ben- 
nett t;.  Hyde,  92  Cal.  131,  28  Pac.  104; 
Skookum  Oil  Co.  v.  Thomas,  162  Cal. 
539,  123  Pac.  363;  Smith  v.  Pdst,  167 
Cal.  69,  138  Pac.  705;  Coyle  v,  Kierski 
(Del.  Ch.),  89  Atl.  598;  Watkins  v. 
Hendricks,  137  Ga.  330,  73  S.  £.  581; 
ShortaU  t;.  MitcheU,  57  111.  161;  Turn 
Verein  Eiche  v,  Kionka,  255  111.  392, 
99  N.  E.  684,  43  L.  R.  A.  (N.  S.)  44; 
Carter  v.  Walters,  91  la.  727,  59  N.  W. 
201;  Auxier  v,  Taylor,  102  la.  673,  72 
N.  W.  291;  Missouri  River,  Fort 
Scott,  etc.,  R.  Co.  9.  Brickley,  21  Kan. 
275;  Garcin  t;.  Pennslyvania  Furnace 
Co.,  186  Mass.  405,  71  N.  E.  798; 
Smith  &  Rice  Co.  &.  Canady,  213 
Mass.  122,  99  N.  E.  968;  HoUmann  r. 
Conlon,  143  Mo.  369,  45  S.  W.  275; 
Glass  V,  Rowe,  103  Mo.  513,  15  S.  W. 
334;  Bradley  t;.  Union  Pac.  R.  Co.,  76 
Neb.  172,  107  N.  W.  238;  Collins  9. 
Delan^y  Co.,  71  N.  J.  Eq.  320,  64 
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the  agreed  day  if  it  is  then  still  wholly  executory  on  both 
sides;  and  even  though  the  contract  makes  no  such  provision, 
one  party  may  by  serving  notice  on  the  other  requiriixg  him 
to  perform  within  a  stated  reasonable  time,  make  such  per- 
fomiance  a  condition  of  his  own  further  liability.*'   The  effect 


AtL  107;  Wells  v.  Smith,  7  Buge,  22, 31 
Am.  Dec.  274;  Brewer  v.  State  of 
Coimecticut,  9  Oh.  180;  Reed  v. 
Breedea,  61  Pa.  460;  Axford  v.  Thomaa, 
160  F^  8^  28  AU.  443;  WilliaiDS  v. 
McManus,  00  S.  G.  400,  78  S.  E.  1038; 
Benham  v.  Columbia  Canal  Co.,  74 
Waah.  110,  132  Piac.  884.  The  fact 
that  the  contract  expressly  states  that 
time  IS  of  the  essence  is  not  conclusive. 
OUier  provisions  of  the  contract  may 
be  so  inconsistent  with  this  as  to  lead  to 
the  condusion  that  time  is  not  essen- 
tial Fhillis  V,  Gross,  32  S.  Dak.  438, 
143  N.  W.  373. 

**The  purchaser's  right  to  do  this 
was  recognised  in  Taylor  v.  Brown, 
2  Beav.  180,  183;  King  v.  Wilson,  6 
Beav.  124  (one  week  too  short);  Ben- 
son V.  Lamb,  0  Beav.  502  (10  days); 
Southoombe  v.  Bishop,  6  Hare,  213 
(2  months);  Nokes  v.  Kilmorey,  1 
De  G.  &  Sm.  444  (6  months);  Mac- 
faiyde  V.  Weekes,  22  Beav.  533  (1 
nxmth);  Nott  v.  Bicard,  22  Beav.  307; 
Wells  9.  Maxwell,  32  Beav.  408, 
affirmed  33  L.  J.  Ch.  44  (1  month  too 
short);  Lee  v.  Soames,  36  W.  R.  884, 
885  (1  week);  McMurray  v.  ^icer,  5 
Eq.  527  (1  week  too  short);  Harding 
p.  Olson,  177  lU.  208,  52  N.  E.  482; 
Mansfidd  o.  WUee,  221  Mass.  75,  83; 
Schmidt  9.  Reid,  132  N.  Y.  108,  30 
N.  E.  373  (3  da3rs);  Darrow  v,  Cornell, 
30  N.  Y.  App.  D.  115;  Clamo  v,  Gray- 
son, 30  Or.  Ill,  121,  46  Pac.  426. 
The  vendor's  similar  right  was  recog- 
nised in  Pegg  9.  Wisden,  16  Beav. 
230  (6  weeks  too  short);  Crawford  v. 
IVwgood,  13  Ch.  D.  153  (35  days  too 
diort);  Green  v,  Sevin,  13  Ch.  D.  580 
(3  wedcs  too  short);  Howe  v.  Smith,  27 
Qi.  D.  80;  Henderson  r.  Hicks,  58  Cal. 


364;  Asia  v.  Hiser,  38  fla.  71,  80,  20 
So.  706;  Chabot  v.  Winter  Park  Co., 
34  Ela.  258,  15  So.  756  (40  days); 
Burkhalter  9.  Roach,  142  Ga.  344,  82 
S.  £.  1050;  Lang  9.  Hedenburg,  277 
lU.  368,  115  N.  E.  566  (three  weeks 
sufficient,  but  time  was  of  the  essence) ; 
Presser  9.  Hildenbrand,  23  Iowa,  483; 
Fuller  9.  Hovey,  2  All.  324,  70  Am. 
Dec.  782;  Thaxter  v.  Sprague,  150 
Mass.  307,  308,  34  N.  E.  541;  Myers  v. 
DeMier,  52  N.  Y.  647;  Campbell  v. 
Hicks,  10  Oh.  St.  433;  Knott  9.  Ste- 
phens, 5  Oreg.  235,  241. 

In  Augusta  Factory  9.  Mente  &  Co., 
132  Ga.  503,  64  S.  E.  553,  557,  the 
court  said:  ''If  time  was  not  of  the 
essence  originally,  still  the  vendor  did 
not  have  the  right  indefinitely  to 
postpone  compliance,  and  when  the 
vendees,  after  a  considerable  delay, 
fixed  a  definite  time  in  advance 
within  which  delivery  would  have  to 
be  made,  and  notified  the  vendor  of 
that  fact,  if  the  time  set  was  reasonable, 
it  was  incumbent  on  the  vendor  to 
meet  such  reasonable  demand;  and,  if 
it  failed  to  do  so,  the  vendees  were 
authorised  to  treat  such  failure  as  a 
breach  of  the  contract.  In  Parkin  v, 
Thorold,  16  Beav.  50,  Sir  John  Romilly , 
Master  of  the  Rolls,  said  (on  page  71) : 
'It  is,  I  consider,  the  undoubted  law 
of  this  court,  that  although  time  was 
not  originally  an  essential  part  of  the 
contract,  still  that  either  party  may,  by 
a  proper  notice,  bind  the  other  party 
to  complete  within  a  reasonable  time 
to  be  specified  in  such  notice;  and  if  the 
party  receiving  such  notice  do  not  com- 
plete within  the  time  so  specified, 
equity  will  not  enforce  a  specific  per- 
formance of  the  contract,  but  leave  the 
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of  possession  and  part  performance  by  the  purchaser  of  a 
contract  for  the  sale  of  real  estate,  where  time  is  made  of  the 
essence,  has  been  considered  in  another  connection  with  r^er- 
ence  to  the  seller's  right  to  withhold  the  land  and  forfeit 
partial  payments  of  the  price.** 


§  863.  Time  is  of  the  essence  in  eqtuty  in  a  contract  of  option. 

In  a  contract  of  option  the  party  giving  the  option  protects 
himself  only  by  a  condition.  There  is  no  obligation  on  the 
other  side  to  perform.  The  question  here,  therefore,  is  not 
one  of  condition  implied  in  law  but  of  an  express  condition 
which  mxist  be  strictly  performed  in  order  to  hold  the  promisor 
liable.  Accordingly  the  party  entitled  to  the  option  must 
offer  performance  in  accordance  with  its  terms  within  the  time 
fixed  in  order  to  obtain  a  right  to  equitable  relief.*^ 


partieB  to  their  remedies  and  their  lia^ 
bilitieB  at  law/  See  also,  Ellis  v, 
Bryant,  120  Ga.  890,  894,  48  S.  E. 
352,  and  authorities  cited  in  note  to 
Johnson  v,  Evans,  8  Gill,  155,  50  Am. 
Dec.  069,  678,  679,  and  in  note  to 
Jones  V,  Bobbins,  50  Am.  Dec.  600." 

*^  See  tupra,  {  791. 

•»  Joy  V.  Birch,  4  Q.  &  F.  67,  89; 
Brooke  v,  Garrod,  2  De  G.  &  J.  62; 
Weston  t;.  Collins,  34  L.  J.  Ch.  353; 
Austin  V.  Tawney,  2  Ch.  App.  143; 
Nicholson  v.  Smith,  22  Ch.  D.  640; 
Waterman  v.  Banks,  144  U.  S.  394,  36 
L.  Ed.  479,  12  Sup.  Ct.  646;  Kelsey  v, 
Crowther,  162  U.  S.  404,  40  L.  Ed. 
1017,  16  Sup.  Ct.  808;  Martin  v, 
Morgan,  87  Cal.  203,  25  Pac.  350,  22 
Am.  St.  Rep.  240;  Byers  v,  Denver 
Circle  R.  Co.,  13  Colo.  552,  557,  22 
Poc.  951;  Roberts  v.  Norton,  66  Conn. 
1,  33  Atl.  532;  Durant  v.  Comegys,  3 
Idaho,  204,  28  Pac.  425,  35  Am.  St. 
Rep.  267  (see  also  Virginia  Min.  Co.  v. 
Hseder,  (Idaho,  1919),  181  Pto.  140); 
Longfellow  t;.  Moore,  102  111.  289; 
Crandall  v.  Willig,  166  lU.  233, 44  N.  E. 
755;  Dikeman  v.  Sunday  Creek  Coal 
Co.,  184  lU.  546,  56  N.  E.  864;  Jones 
V.  Noble,  3  Bush,  694;  Stembridge  v. 


Stembridge's  Adm'r  87  Ky.  91,  7 
S.  W.  611;  Smith  v,  Howard,  32  Ky. 
L.  Rep.  211,  105  S.  W.  411;  Coleman 
V,  Applegarth,  68  Md.  21,  11  Atl.  284; 
Carter  v,  Phillips,  144  Mass.  100,  10 
N.  E.  500;  Steele  v.  Bond,  32  Minn.  14, 
18  N.  W.  830;  Glass  o.  Rowe,  103  Mo. 
513,  15  S.  W.  334;  HoUmann  v.  Con- 
Ion,  143  Mo.  369,  45  S.  W.  275;  Potts 
V,  Whitehead,  20  N.  J.  Eq.  55;  Kerr  v. 
Purdy,  51  N.  Y.  629;  Willis  ».  Forney, 
Busbee  Eq.  256;  Longworth  v.  Mit- 
chell, 26  Oh.  St.  334;  MitcheU  v. 
Probst  (Okl.),  152  Pac.  597;  Clamo  p. 
Grayson,  30  Oreg.  Ill,  124,  46  Pac. 
426;  Patchin  t;.  Lambom,  31  Pa.  314; 
Barnes  v.  Rea,  219  Pa.  279,  285,  68 
Atl.  836;  Barnes  v.  Rea,  219  Pa.  287, 
9ub  nom,  Barnes  v.  Hustead,  68  Atl. 
839;  Killough  v,  Lee,  2  Tex.  Civ.  App. 
260,  21  S.  W.  970;  Sowles  v,  HaU,  62 
Vt.  247,  20  Atl.  810;  Olsen  v.  Northern 
8.  S.  Co.,  70  Wash.  493,  127  Pac.  112; 
<^.  Davis  V,  Godart,  131  Minn.  221, 
154  N.  W.  1091,  where  a  purchaser  was 
given  a  right  "to  relinquish  the  land  at 
the  end  of  one  year  "  and  to  receive 
back  the  price.  The  vendee  gave 
notice  that  he  desired  to  exercise  the 
privilege  twelve  days  after  the  lapse 


COTTNTER-PROMISE   AND   BREACH   OF   PROMISE 


1635 


H.  Time  is  of  tlie  essence  even  in  equi^  if  the  property 

is  of  speculative  or  flnctuating  value. 
Ime  may  becraue  of  the  essence  of  a  contract  in  equity 
only  by  the  express  terms  of  the  parties  but  from  the  very 
are  of  the  property.    Mineral  property  requires  the  parties 
rested  in  it  to  be  v^ilant  and  active  in  asserting  their 


ther  property  of  fluctuating  value  b  subject  to  the  same 
."    So  the  general  character  of  a  contract  may  indicate 


le  jeaz.  A  majority  of  the  court 
that  the  vendee  had  no  right  to 
ad  until  the  end  of  the  jreai  aod 
mtitled  to  a  reaaonable  time  thei«- 
and  that  twelve  daya'  delay  was 
imreasonable.  See  conunent  on  the 
ion  in  14  Mich.  L.  Rev.  420. 
luxham  p,  Uewellyn,  28  L.  T. 
577;  Watetman  v.  Banks,  144 
394,  36  L.  Ed.  47ft,  12  S.  C.  Rep. 
CHympia  Min.  &c.  Co.  v.  Kenw, 
bho,  481,  185  Pac.  265,  afi'd  238 
.  211,  3S  Sup.  Ct.  415,  59  L.  Ed. 
Skookum  Oil  Co.  v.  ThanuB,  162 
53S.  123  Pae.  363. 
Lewis  p.  Lechmere,  10  Mod.  503 
th  Se»  Stock);  Beaton  v.  Mapp, 
ill.  556  (public  house  ae  a  gpaig 
em);  Nokea  v.  Kilmorey,  1  De  Q. 
1.  444  (land  desired  for  immediat« 
ling);  Day  v.  Luhke,  5  Eq.  336 
lie  house);  Claydon  v.  Green, 
L  3  C.  P.  5U  (public  house); 
In  V.  Gale,  7  Ch.  12  (public 
e);  Doloret  v.  Rothschild,  I  S.  A 
M  (govOTunent  stock);  Coalake 
ill,  1  Rubs.  376  (public  house); 
le  p.  Banner,  16  L.  J.  Ch.  227 
snt — payment  required  to  protect 
Slasbrook  v.  Richardson,  23  W.  R. 
trade  property);  Patrick  v.  Mil- 
2  C.  P.  D.  342,  348  (reveraionary 
rest  in  stock);  Weston  p.  Savage, 
7h.  D.  736,  741  (public  house); 
TS  P.  League,  62  Fed.  R.  654, 
1.  C.  A.  671  (lands  fluctuating 
tiy  in  value);  Kentucky  Distiller- 
ete.,  Co.  E.  Warwick  Co.,  109  Fed. 


280,  48  C,  C.  A.  363  (property  fluctu- 
ating in  value);  Telegraphone  Corp.  v. 
Canadian  Telegraphone  Co.,  103  Me. 
444,  69  Atl.  767  (patent);  Goldsmith 
V.  Guild,  10  Allen,  239  (land  in  war 
time,  when  gold  fluctuated  greatly); 
Hawley  v.  Jelly,  25  Mich.  94  (prop- 
erty likely  to  advance  greatly  because 
of  expected  public  improvement); 
King  V.  Ruckman,  20  N.  J.  Eq.  316 
(fluctuating  property);  Howell's  Es- 
Ute,  224  Pa.  415,  420,  73  Atl.  445 
(bonds  of  fluctuating  value).  In  Ken- 
tucky Distilleries,  etc.,  Co.  v.  Warwick 
Co.,  109  Fed.  280,  48  C.  C.  A.  363, 
there  was  in  suit  a  contract  for  the 
sale  of  distillery  property  and  a  large 
quantity  of  whiskey,  the  tatter  con- 
stituting two-thirds  in  value  of  the 
entire  property  sold.  The  contract 
provided  that  a  conveyance  of  the 
realty  should  be  placed  in  the  hands  of 
a  trust  company,  to  be  delivered  to 
the  purchaser  on  payment  "of  the 
considraatifm  herein  set  forth  for  prop- 
erties to  be  delivered,  provided  the 
said  consideration  is  paid  to  said  trust 
company  on  or  before  March  10, 1899." 
It  was  held,  that  in  view  of  the  nature 
of  the  greater  part  of  the  property, 
which  was  a  marketable  commodity, 
and  at  the  time  fluctuating  in  value, 
such  provision  must  be  construed  as 
making  time  of  the  essence  of  the  con- 
tract, and  tha  seller  could  not  be 
compelled  to  perform  qwciflcally 
where  the  purchase  moikey  was  not 
paid  to  the  trust  company  until  April 
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§  867.  Hour  of  performance. 

The  early  rule  of  the  common  law  in  regard  to  Uie  hoii 
performance  was  thus  stated  by  Baron  Parke:'"  "A  ps 
who  is  by  contract  to  pay  money,  or  to  do  another  tl: 
transUory,  i.  e., — anywhere— on  a  certain  day,  or  on  one 
several  days,  has  the  whole  of  that  day,  or  of  all  of  the  di 
respectively,  for  performance.  He  must  find  the  other 
his  peril,"  and  within  the  time  limited,  if  the  other  be  wit 
the  four  seas,'*  and  must  do  all  that  without  the  concurre 
of  the  other  he  can  do,  and  at  a  convenient  time,  hat 
r^ard  to  the  nature  of  the  act,  b^ore  midnight.  'Therefi 
if  he  is  to  pf^  a  sum  of  money,  he  must  tender  it  a  suffici 
time  before  midn^^t  for  the  party  to  whom  the  tender  is  m 
to  receive  and  cotmt;  or  if  he  is  to  deliver  goods,  he  m 
tender  them  so  as  to  allow  sufficient  time  for  examinat 
and  rec^pt.  .  .  .  But  where  the  thing  to  be  done  is  to  be  | 
formed  at  a  certain  place  on  or  before  a  caim  day  to  anot 
party  to  a  contract,  there  the  tender  must  be  to  the  ot 
party  at  that  place; '  and  as  the  attendance  of  that  party  at  t 
place  is  necessary  to  complete  the  act,  the  law  fixes  a  partici 
part  of  the  day  for  his  presence,  and  '  it  is  enough  if  he  be 
the  place  at  such  a  convenient  time  h^ore  sunset  on  Uie  1 
day  as  that  the  act  may  be  completed  by  daylight.'  But  ( 
being  a  rule  made  only  for  the  convenience  of  both  part 
'  if  it  happen  that  both  parties  meet  at  the  place  at  any  ot 
time  of  the  last  day,  or  upon  any  other  day  within  the  ti 
limited,  and  a  tender  is  made,  the  tender  is  good.'  "  "  Tb 
rules  though  still  sometimes  quoted  "  must  be  accepted  \( 

w&ived  and  the  time  for  performanm  D.;  Co.  Litt.  202a,  211;  5  Co.  ] 

will  be  deemed  to  luve  been  extended  114;  Cro.  Elis.  14. 
for  a  reaeonable  time.   King  v.  Badeke,  "  In  Hall  v.  Whittier,  10  R.  I. 

175  III.  72,  51  N.  E.  698;  Moline  Mai-  634.    TTie  court  said:  "Where  a 

leable    Iron    Co.    v.     McDonald,    38  tract  ia  to  be  performed  on  a  cei 

III.     App.     689."      See    also     ir^nt,  day  and  at  a  certain  place,  the  I 

S  868.  time  of  performance  is  the  last 

>*  Startup  f.  Macdonald,  6  M.  A:  G.  venient  hour  of  the  day  for  tram 

593.  ing  the  buainess;  usually,  that  i 

"  Citing  Kidwelly  f.  Brand,  U651|  say,  such  convenient  time  before 

Plowden,  69,  7t.  set  aa  that  the  act  may  be  compl 

"CitingShep.  Touch.  136.  by  daylight,    lliis  rule  is  establi: 

"Citing7Bac.Abr. 529;  "Tender,"  for  the  oonv^ence  of  both  par 
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one  qualification.  One  who  is  subject  to  a  unilateral  obliga- 
on  maturing  on  a  certain  day  may  undoubtedly  discliarge 
tat  obligation  at  any  reasonable  hour  of  the  day.  What  is  a 
asonable  hour  of  the  day  is  a  question  of  fact  largely  depend- 
it  upon  business  custom;  but  generally  where  all  that  is 
quired  of  the  other  party  is  to  receive  a  payment  or  perform- 
ice  which  can  readily  be  accepted,  it  seems  probable  that 
ly  hour  when  the  debtor  could  find  Uie  creditor  would  be 
asonable  for  that  piupose.  In  case  of  goods  which  were 
ilky  or  needed  special  care,  an  hour  mi^t  be  unreasonable, 
)wever,  which  would  not  be  ao  for  an  ordinary  payment  of 
small  sum  of  mon^.'*  Where  the  question  is  not  merely 
te  of  toider  but  also  of  demand,  reasonableness  will  depend 
1  the  justifiable  e]q>ectation  that  the  hour  is  reasonable  for 
ving  as  well  as  receiving.  By  the  custom  of  merchants  in 
.8  case  of  ne^tiable  paper  it  is  the  oblation  of  the  party 
imarily  liable  to  pay  on  presentment  at  any  reasonable  hour 

the  day  of  maturity.  By  this  custom,  therefore,  if  a  note 
presented  to  the  maker  at  9  o'clock  in  the  morning  and  pay- 
ent  is  not  then  made,  it  is  dishonored.  This  custom  is  so 
r  recognized  by  the  law  that  after  such  a,  presentment  notice 

dishonor  may  be  ^ven  immediately  to  parties  secondarily 
bble."  For  the  purpose  of  brii^png  suit,  however,  the  custom 

it  neither  maj  be  compelled,  ud-  is  made  after  sunset,  inll  be  sufGoieDt 

cewftrily,  to  attend  during  the  whole  if  the  party  to  receive  is  present,  but 

y.     Eaiiier   in   the   day,   ther^ore,  after   minaet,    the   abeenoe    of    either 

ither  party  caa  discharge  hima^  in  party  is  not  a  default.     Startup  0. 

i  abeence  of  the  other  by  being  pre»-  Macdonald,  6  M.  A  Q.  G93;  Sweet  v. 

t  and  ready  to  perform;  though,  if  Hardtng,  19  Vt.  fiS7." 

th    partiee   are   easier   pieaent,   a  *'  Croninger  c   Croekw,  62  H.  Y. 

idv   and  refusal  then  will  be  as  ISl.  lite  American  Uniform  Sales  Act, 

actual  as  at  a  later  hour.    Wade's  Sec.  43  (4)  (see  j>(/rti,  {  9G6)  prondea 

ae,  5  Co.  114;  lAncaehire  e>.  Killing-  that  demand  or  tender  may  be  treated 

irth,  12  Mod.  530;  s.  c.  1  Ld.  Raym.  as  ineffectual  unlern  made  at  a  reason- 

S;   Hammond  ir.   Ouden,    12   Mod.  able  hour,  and  that  what  is  a  reason- 

I ;  Rutland  v.  Hodgson,  2  Str.  777;  able  hour  is  a  question  of  fact. 

Qckler  p.  Prentice,   4  Taunt.  649;  "£j  porte   MoUne,    19   Vea.   216; 

Mr.  Paul,  3  C.  AP.  613;  Acocks  r.  aoweeii.  Chaldecott,7L.  J.  K.B.  147; 

lillipa,   G   H.   A   N.    183,  and   note;  Busaard   n.   Levering,   B   Wheat.   102, 

vary  c.  Qoe,  3  Wash.  (C.  C.)  140;  6  L.  Ed.  215;    Lindenberger  v.  BeaU, 

arnan  v.  Napier,   5  Yerg.   410;  Al-  6  Wheat.  104,  6  L.  Ed.  216;  Curry  v. 

ieh  p.  Albee,  1  Qreenl.  120,  10  Am.  Bank  of  Mobile,  8  Fort.  360;  McFar- 

X.  45.     A  tender,  howeva,  which  landu.  Pico,  8Cal.626;Farmers' Bank 
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of  merchants  is  not  uniformly  followed.  In  some  States,  it 
is  true  that  it  is  held  a  suit  may  properly  be  brou^t  against 
the  maker  or  acceptor  after  demand  made  at  any  reasonable 
hour  on  the  day  of  the  maturity  and  refusal  of  payment^' 
A  contrary  view,  however,  has  been  accepted  in  England  and 
several  States.^  Though  this  rule  seems  opposed  to  the 
custom  of  merchants  in  r^ard  to  negotiable  paper,  it  un- 
doubtedly expresses  the  rule  of  the  common  law  as  to  other 
obligations.  Consequently,  where  a  demand  is  to  be  made 
under  such  an  obligation  by  a  creditor  upon  a  debtor,  as  in 
case  of  concurrent  conditions  where  a  conditional  tender  is 
made,  a  refusal  to  perform  at  the  beginning  of  the  day  does 
not  necessarily  involve  a  breach  of  duty,  or  serve  as  an  excuse 
for  a  further  conditional  tender  later  in  the  day.  It  is  true 
that  a  total  refusal  ever  to  perform  or  to  perform  at  any  later 
hour  of  that  day  would  excuse  a  further  tender,  but  so  would 
such  a  statem^t  if  made  on  a  previous  day;  and  in  either  case 
unless  the  refusal  had  been  acted  on,  it  might  be  withdrawn 
at  any  time  prior  to  the  last  convenient  hour  of  the  day  of 
maturity.^*  Until  then  there  is  no  default.  What  is  a  reason- 
able hour  and  what  is  the  last  reasonable  hour  of  the  day  are 
questions  of  fact,^  and  doubtless  vary  according  to  the  nature 
of  the  business.'^ 


( 

i 


V,  Duvall,  7  Gill  &  J.  78;  Widgoty  v. 
Munroe,  6  Mass.  449;  Shed  v.  Brett, 
1  Pick.  401,  11  Am.  Deo.  200;  Gilbert 
V.  Dennis,  3  Met.  495,  38  Am.  Deo. 
329;  Smith  t;.  Little,  10  N.  H.  628; 
Manchester  Bank  v.  Fellows,  28^.  H. 
302;  Corp  v.  M'Comb,  1  Johns.  Cas. 
328;  Etheridge  v.  Ladd,  44  Barb.  69; 
LawBon  v.  Fanners'  Bank,  1  Oh.  St. 
206;  Coleman  v.  Carpenter,  9  Barr, 
178,  49  Am.  Dec.  552;  Haslett  v. 
Ehrick,  1  N.  &  McC.  116;  Garland 
V.  West,  9  Baxto-,  315;  ThoriM  v. 
Peck,  28  Vt.  127. 

I'HoUand  v.  Clark,  32  Ark.  697; 
Heise  v,  Bumpass,  40  Ark.  545;  Veazie 
Bank  v.  Winn,  40  Me.  62;  Church  v, 
Clark,  21  Pick.  310;  Staples  v.  Frank- 
lin Bank,  1  Mete.  43,  35  Am.  Dec.  345; 
Fletcher  v.  Thompson,  55  N.  H.  308; 


McEenrie  v.  Durant,  9  Ridi.  61;  Cole- 
man V.  Ewing,  4  Humph.  241.  See 
also  infra,  { 1173. 

1*  Kennedy  v.  Thomas,  [1894],  2 
Q.  B.  759;  McFarland  o.  Pico,  8  Cal. 
626;  Davis  t;.  Eppinger,  18  CaL  378, 
79  Am.  Dec.  184;  Smith  v.  Aylesworth, 
40  Barb.  104;  Osbom  v,  Moncure,  3 
Wend.  170;  Coleman  v.  Carpenter,  9 
Barr,  178,  49  Am.  Dec.  552. 

"  See  extract  from  Hall  v,  Whittier, 
10  R.  I.  530,  534,  quoted  wpra, 

''This  is  so  provided  in  the  Uni- 
form Sales  Act,  Sec.  43  (4).  Thia  ib 
copied  from  Sec.  29  (4)  of  the  Eln^iBh 
Sale  of  Goods  Act. 

"Lancashire  o.  EjllingwQrth,  12 
Mod.  530;  a.  c.  1  Ld.  Raym.  686;  Rat- 
land  V,  Hodgson,  2  Str.  777;  Hall  v. 
Whittier,  10  R.  I.  530,  534. 
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S.  Pardy  bilateral  contracts. 

contract  which  consists  of  a  promise  on  cme  edde  which 
given  in  consideration  both  of  a  pionuse  and  of  aome 
irmance  on  the  other  side,  may  be  called  a  partly  bilateral 
met.  It  is  in  effect  like  a  wholly  bilateral  contract  which 
been  partly  performed  on  one  side.    It  has  been  urged 

in  a  partly  bilateral  contract  the  perfonnance  of  the 
[uses  on  one  ude  and  on  the  other  are  obviously  not  an 
valent  exchange  for  one  another,  and  that  therefore  the 
}  for  implying  conditicms  fails.''  It  is  of  course  true  that 
performance  of  the  promisee  6annot  be  r^arded  as  equiv- 
t  to  one  another,  but  the  perfonnance  of  one  promise  is 
klly  clearly  the  equivalent  ai  the  performance  of  the  oth^ 
aiae  plus  the  performance  rendered  when  tiie  contract 
entered  into.  Hiere  can  be,  no  difference  in  principle 
reen  a  case  where  part  of  the  exchange  of  equival^its 
emplated  by  the  parties  is  made  at  the  inception  of  the 
ract,  and  the  case  where  sinular  performance  b  made 
tly  after  its  inceptitm.  In  both  cases  a  party  to  a  proposed 
au^  of  equivalents  has  received  8omethii^;--much  or 
> — and  has  given  nothing.  It  is  as  true  in  cases  of  partly 
«ral  contracts  as  in  the  case  of  wholly  bilateral  contracts, 

Uie  parties  contemplate  an  exchange  of  equivalents, 
^  part  perfonnance  on  one  side  is  given  as  consid- 
on  at  the  outset.  Therefore,  there  would  be  the  same 
re  of  consideration  if  either  party  were  allowed  to  ob- 
the  performance  due  him  while  failing  to  ^ve  the  per- 
Lance  due  the  other  side.  It  cannot  be  doubted  that 
irican  courts  at  least  would  hold  an  essential  breach  by  the 
itiff  fatal  to  his  cause  of  action.'*  As  in  the  case  of  a 
[ly  bilateral  contract  partly  performed,  what  amounts 
\a  essential    breach  inevitably    becomes  a    question  of 


9.  Mutual  debts  do  not  cancel  one  another. 

L  the  Civil  Law  the  smaller  of  two  mutual  debts  eidiin- 

^mgddl,  Sunun.  Cont.,  {{ 109-      tracts  were  held  dependent  in  Alien 
V.  Sanders,  7  B.  Mon.  S93;  Jonea  v. 
*romiae8  in  partly  bilateral  con-       Mai^,  22  Vt.   144. 
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guishes  pro  binto  the  lai^er  without  judicial  action.** 
is  not  true  in  the  Conunon  Law." 

That  cross  debts  do  not  cancel  one  another  is  show 
instance,  by  the  fact  that  where  there  are  cross  debt 
lapse  of  time  may  bar  recovery  of  one  and  leave  the 
still  enforceable;  and  if  one  of  the  claims  thus  becomeB  bi 
it  cannot  be  asserted  as  a  set-off  in  an  action  on  the  unt: 
claim; "  though  a  claim  thus  barred  is  recognized  by  th 
as  still  an  edsting,  if  unenforceable  right.*'  In  order  t 
claim  shall  cancel  a  cross-claim  pro  tanto,  it  must  not  ox 
pleaded  by  way  of  set-off  or  counterclaim  or  recouf 
but  judgment  must  be  rendered  for  the  difference  bei 
the  two  claims.  From  this  it  follows  not  onfy  that  a  f; 
of  a  party  to  pay  one  debt  or  to  perform  one  contract 
no  r^t  to  the  injured  party  to  refuse  to  pay  another 
or  to  perform  a  separate  contract,  and  that,  tha«foD 
instance  a  conditional  sale  or  mortgage  is  broken  by 
payment  thoi^  the  creditor  owes  the  debtor  on  an 

"  It  waa  aa  aziiim  in  the  later  ttot.  To  this  the  defokdant  r 
Bom&n  law  that  set-off  took  place 
ipao  jure.  The  meaning  of  this  was 
duput«d;  one  school  maintauiing  that 
without  any  act  of  the  partiea  the  set-ofF 
took  place  at  the  instant  of  the  co- 
existence of  the  two  debts;  the  other 
school  contending  such  cancellation 
took  place  only  when  aMerted  by  one 
of  the  parties.  Demburg,  Compensa- 
tion (2d  ed.),  283.  Hie  former  view 
finds  expression  in  the  French  Civil 
Code,  Art.  1290.  Even  under  the 
latter  view,  the  assotion  of  a  party, 
not  a  decree  of  court,  is  all  that  it 
neoeaaary  for  cancellatian.  See  Swiss 
Code  of  Obligations,  Arte.  122-124. 
Under  the  German  Civ.  Code  it  is 
neceesary  that  the  claims  shall  have 
arisen  out  of  the  same  legal  relation. 
BQrg.  Graetzbuch,  \  273. 

*>In  Scarles  i>.  Sadgrave,  S  E3.  ± 
Bl.  63d,  to  an  action  for  money  had 
and  received,  the  defendant  pleaded  a 
tender  of  a  certain  sum,  and  the  de- 
fendant made  rqdication  that  a  larger 


that  the  plaintiff  n 
defendant  in  a  sum  equal  to  th< 
of  the  larger  sum  except  the  t 
which  had  been  tendered.  ( 
murrer  the  rejoinder  was  bd< 
See  also  Phillpotts  v.  Clifton,  IC 
135;  L'Hommedieu  v.  The  H.  I 
ton,  38  Fed.  926;  Cotton  v.  Sc 
Ala.  447,  12  So.  66;  Faylor  v. 

7  Ind.  App.  551,  34  N.  E.  833 
V.  Harris,  83  N.  C.  486;  Per^ 
Feinberg,  203  Fa.  144,  S2  A 
GreeihiU  v.  Hunton  (Tex.  Civ. 
69  S.  W.  440.  But  see  Smith  i 
tisa,  38  Mich.  393. 

"HarweU  v.  Stede,  17  Alt 
MoFaddin  v.  Bice,  E6  Odo.  i; 
Pao.  244;  Gilchrist  v.  WiUit 
A.  K.  Marsh.  236;  Nolin  t>.  BU 
31  N.  J.  L.  170;  Hinkley  v.  « 

8  Watts,  260;  Taylor  v.  Got 
Pa.  152;  Verrier  e.  GuiUou,  97  : 
TumbuU  c.  Strohecker,  4  M 
210;    Trimyer    «.    Pollard,    5 


entire  sum  was  due  from  the  defend- 


"See   infra,    j  2( 
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count  a  greftter  amount  t-han  tiiat  due  him,*'  but  also  that 
lere  under  a  contract  an  absolute  debt  has  arisen,  failure  to 
irfonn  an  independent  promise  even  in  the  same  contract 
Fords  no  excuse  for  non-payment  of  the  debt. 
A  bu^ees  man  doubtlees  assumes  that  when  he  has  a 
um  against  ooe  who  also  hft«  a  claim  against  him,  that  he 
ed  pay  only  the  difference  between  the  amounts  of  the 
o  ob^gations.  As  a  practical  matter  he  would  generally 
foolish  to  pay  in  full  the  debt  which  he  owes  and  to  trust 
his  ability  to  collect  later  his  own  clfum;  for  all  that  can 
ppen  to  him  is  tiiat  he  may  be  sued,  and  if  sued  for  the  full 
lount  of  his  debt  he  can  set  up  his  cross  claim  by  set-off 
unterclaim  or  recoupment,  at  any  rate  if  the  claims  are 
[uidated  or  arise  out  of  the  same  transaction.  Where,  bow- 
er, liie  existence  of  some  right  is  dependemt  on  the  payment 
a  debt,  such  a  coiuise  as  that  suggested  is  dangerous.  As 
e  debts  do  not  cancel  one  another,  even  pro  tanto,  the  full 
■ligation  must  be  satisfied  in  order  to  perform  the  condition 
.  which  tiie  existence  of  the  i^t  in  question  depends.  Thus 
seems  that  where  rent  is  due  tmder  a  lease,  the  tenant  must 
y  the  rent  even  though  he  has  been  obliged  to  spend  money 
.  r^>airs  which  the  landlord  had  covenanted  to  make.  It 
true  that  if  sued  for  the  rent  he  would  in  most  jurisdictions 
iw  be  allowed  to  recoup  or  coimterclaim  the  damages  due 
)m  the  landlord,  but  fie  landlord  may  not  merely  sue  for 
e  rent.  If  the  lease  or  a  statute,  as  is  usually  the  case,  allows 
laDdlord  to  eject  a  tenant  for  the  non-payment  of  his  rent 
e  landlord  may  pursue  this  remedy,  and  it  cannot  be  said 
at  the  toiant  has  paid  or  tendered  the  rent  due,  if  he  has 
ducted  even  a  valid  cross  claun.^  So  in  a  divisible  contract, 
a  debt  has  arisen  for  one  instalment  furnished  to  the  buyer, 

■Doodyo.  Pierce,  »  Allen,  141;  Ben-  55I,34N.£.833;  D'Anniind  v.  Pullen, 

m  t>.  Columbia  Canal  Co.,  74  Waah.  13  Ia.  Ann.  137;  McGloy  i> .  Ryan,  27 

].    So  a  t«ndef  of  his  own  overdue  Mich.  110;  Johnson  o.  Hoffman,  S3 

per  to  a  creditor  is  not  equivalent  Mo.  SOi;  Phillips  ir.  Port-Townaend 

a  tender  of  cash.    Hughes  v.  Dan-  Lodge,   S  Wash.   529,  36  Pac.   476; 

s,  87  Mich.  190,  49  N.  W.  542.  Carmack  v.  Drum,  27  Wash.  3S2,  67 

**aee   Morooey    v.    Hellings,    HO  Pac.  SOS.    But  see  Haxter  v.  Knox,  63 

i.    219,    42  Pao.    560;    77     Pac.  N.  Y.  661;  667;   New  YorkElev.  R. 

i;     Hunter    v.     Port«r,    10     Ida.  Co.  v.  Manhattan  R.  Co.,  63  How. 

;    Ftq-lor   V.  Brioe,    7    Ind.    App.  Pa.  14. 
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he  may  not  refuse  to  pay  this  because  of  a  later  default  by 
the  seller.  If  he  does  so,  his  failure  to  pay  may  operate  as  an 
excxise  to  the  seller  for  refusing  to  continue  performance.^ 
A  contraiy  conception  undoubtedly  is  popular  and  though 
it  cannot  be  justified  in  view  of  the  settled  principle  of  the 
Common  Law,  finds  some  slight  support  in  decisions.^ 

In  a  number  of  cases  against  beneficiary  associations  it 
has  appeared  that  by  charter  or  custom,  the  society  was 
entitled  to  apply  in  satisfaction  of  premiums  due  from  the  in- 
siu'ed,  a  debt  due  to  him  and  where  this  is  the  case  it  has  gen- 
erally been  held  that  the  society,  having  the  power  to  pay 
itself,  cannot  elect  not  to  do  it,  and  declare  the  insurance 
forfeited  for  breach  of  a  condition  requiring  payment  of  dues 
or  assessments.*^    There  is  no  conflict  in  such  decisions  with 


**In  Rodgers  v.  Wise,  106  Ark. 
310,  153  S.  W.  253,  254,  the  court 
stated  with  approval  the  earlier  de- 
cision of  Harris  Lumber  Co.  v.  Wheeler 
Lumber  Co.,  88  Ark.  491,  496,  115 
S.  W.  168,  171,  saying  that  there, 
"it  was  decided  that  where  H  con- 
tracted to  sell  to  W  11  can  of  lumber, 
and  to  ship  same  as  fast  as  lumber  ac- 
cumulated upon  vendor's  yard,  and 
that  each  car  should  be  billed  sepa* 
rately,  and  the  purchase  price  for  the 
lumber  contained  therein  should  be 
due  60  days  after  deliveiy,  but  W 
retained  $100,  which  was  past  due, 
to  force  H  to  ship  the  remainder,  if 
'H  had  not  performed  his  contract 
in  shipping  the  lumber  as  promptly 
as  the  contract  required,  and  refused 
to  ship  any  more  lumber  under  it,  W 
could  have  abandoned  same  and  sued 
for  damages  for  the  breach;  but  W 
could  not  stand  on  the  contract  and 
insist  on  further  shipments  of  lumber, 
where  he  was  in  default  in  making 
payments  that  were  past  due  under  it, 
at  least  without  tendering  those  pay- 
ments.'"  See  also  Freeth  v.  Buir, 
L.  R.  9  C.  P.  208;  Harber  Bros.  Co, 
V.  Moffat  Cyde  Co.,  151  HI.  84,  96, 
37  N.  E.  676,  679;  Chicago  Washed 
Coal  Co.  9.  Whitoett,  278  lU.  623,  116 


N.  E.  115  (cp.  Bradley  v.  King,  44 
ni.  339;  Hess  o.  Dawson,  149  IlL 
138,  36  N.  E.  557);  National  Contiadr 
ing  Co.  V.  Vulcanite  etc.,  Co.,  192  Mass. 
247,  255,  78  N.  E.  414;  J.  K.  Armsby 
Co.  V.  Gray's  Harbor  Comm.  Co.,  62 
Orog.  173,  123  Pac.  32,  36. 

**  This  was  so  ruled  in  Robertson  v, 
Davenport,  27  Ala.  574.  In  Speny, 
etc.,  Co.  0.  O'Neill-Adams  Co.,  185 
Fed.  231,  107  C.  C.  A.  337,  the 
plaintiff  was  held  not  to  have  waived 
its  right  to  sue  for  breach  of  a  trading 
stamp  contract  by  withholding  as 
security  for  damages  a  monthly  in- 
stalment due  the  defoidant  Uiere- 
under,  after  it  became  manifest  that 
the  defendant  had  broken  the  con- 
tract and  intended  to  continue  to  do 
so.  No  authority  is  cited  to  support 
this  conclusion.  In  Burgie  v.  Hicks, 
203  Fed.  340,  347,  Ray,  J.,  ruled 
that  a  buyer  under  an  instalment 
contract  had  a  right  to  retain  a  pay- 
ment due  for  an  instalment  already 
delivered  because  of  failure  to  make 
another  delivery.  See  also  Central 
Lumber  Co.  o.  Arkansas  Valley  Lumber 
Co.,  86  Eims.  131,  119  Pac  321; 
Hjorth  9.  Albert  Lea  Madi.  Co., 
(Minn.  1919),  172  N.  W.  488. 

"The    cases    are   collected  in    55 
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principle  stated  in  this  section.  Unless,  however,  the 
ety  has  the  right  by  contract  or  custom  to  make  the 
lication  there  seems  no  ground  for  excusii^  forfeiture, 
lore  genuine  exception  exists  in  the  law  of  bankruptcy, 
eems  to  be  true  in  Ei^;land  "  and  may  be  true  in  the 
ted  States  that  where  one  of  two  mutual  debtors  becomes 
iTU.pt  an  actual  cancellation  pro  tanto  is  effected  by  the 
uid  would  take  place  though  one  or  both  of  Ute  debts 
not  matured,  if  th^  were  provable  claims.  A  banker, 
,  by  virtue  of  his  lien  may  without  the  aid  of  a  coiut  set 
against  his  cuatoma's  deposit  account,  matured  debts 
from  him." 

0.  General  dependency  and  particular  dependent. 

bilateral  contract  may  consist  of  a  promise  on  each  side 
0  one  thing,  or  it  may  consist  of  several  promises  on  either 
D  both  ddes.  Whether  a  transaction  is  a  single  contract 
everal  contracts  depends  not  on  the  number  of  promises 
he  nimiber  of  thii^  promised,  but  on  whether  there  has 
L  a  single  expression  of  mutual  assent  to  all  the  promises 
unit  or  whetiier  the  parties  expressed  their  assent  separately 
he  various  promises.  It  may  be  assumed  that  if  the 
oises,  though  more  than  one  on  each  side,  constitute  but  , 
ngle  contract,  there  is  a  general  dependency  betwe^i 
he  pronuses  on  one  side  and  all  the  promises  on  the  oth^. 
t  is,  the  performance  of  all  the  promises  on  one  side  must 
egarded  as  the  agreed  equivalent  for  all  the  performances 
he  other  side.  Consequently  a  failure  as  to  a  material 
ion  on  cme  side  will  excuse  continued  performance  on 
other.  Besides  such  general  dependency  there  may  be 
t  may  be  called  a  particular  dependency  between  separate 
ormancee  on  one  side  and  on  the  other,  lliat  is,  the  per- 
tance  of  a  promise  on  one  side  may  by  the  terms  of  the 
ement  be  set  off  as  an  equivalent  to  a  corresponding  per- 
tance  on  the  other  ode,  thou^  these  performances  may 

A.  606,  note.    See  aloo  Jobnaon  ■■  Mnaey  Steel  &  lion  Co.  p.  Noj'lor, 

leHty,  etc.,  Co.,  184,  Mich.  406,      8  App.  Cos.  434,  438. 
K.  W.  6KI,   L.  R.  A.  leie,  A.  "  See  Moise  on  Banks  and  Bonking, 

S324. 
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not  be  all  the  p^cprmancea  which  the  coDtract  requiree.  Tl 
will  be  then  a  particular  dependency  between  theee  prom 
of  partial  performance.  A  contract  under  which  the  wl 
performance  is  divided  into  two  sets  of  partial  performai 
each  part  of  each  set  being  equivalent  to  a  correspont 
part  of  the  set  of  performances  to  be  rendered  by  the  01 
promisor,  is  called  a  divisible  contract.  It  is  poaable  f( 
contract  to  be  divisible  as  to  one  or  more  pairs  (rf  pai 
performances  and  yet  be  indivisible  as  to  the  reet. 

I  861.  Divisible  contracts — meaning  of  the  term. 

Some  confiision  has  arisen  from  the  inexact  use  of  tiie  te 
"divi^ble  contract"  and  "severable  contract"  on  the 
hand,  and  "entire  contract"  on  the  oth^.  In  an  ordii 
contract  for  the  pm<chase  and  sale  of  goods,  the  buyer  is 
bound  to  receive  delivay  of  the  goods  in  instahnente. 
is  entitled  to  delivery  of  all  the  goods  at  the  same  time,  i 
it  may  be  added,  is  bound  to  receive  delivery  of  all  at 
same  time.'*  and  the  same  principle  is  applicable  to  01 
promises  which  are  capable  of  instantaneous  performa 
Similarly,  a  buyer  has  no  right  to  pay  the  price  in  instalme 
By  agreement,  however,  either  goods  or  other  perform! 
may  be  deliverable  in  instalments  or  the  price  payabh 
instalments,  and  this  agreement  need  not  be  in  express  wore 

■•  Reuter  f.  SkIo,  4  C.  P.  D.  23ff.  pkiutifF    shipped    4,611    quarter 

This  rule  is  ft  neoesBary  coiuequeDce  answer    his    firat    coatroct   and 

of  the  fact  that  the  buyer  cannot  be  1,139  quarters  on  the  same  ate 

oonqielled  to  accept  a  smaller  quantity  to  ansver  in  part  his  aecond  cont 

than  the  contract  specifies,  for  a  buyer  and    subsequently    shipped     ea 

who  accepts  an  instalment  can  never  oats  to  fulfill  his  obligations.  Thi 

have  any  certainly  that  he  will  get  fendant  refused  to  accept  any  ol 

the  remainder  of  the  goods.     So  the  oats  ou  account  of  delay  in  shipi 

English  Sale  of  Goods  Act,  Sec.  31,  The  jury  found  that  the  fint  i 

and  the  American  Uniform  Sales  Act,  ment  was  seasonable,  but  the  si 

Sec,  45.  quent  one  too  late.     Tlie  court 

"  Brandt  v.  lAwrence,   1  Q.  B,  D.  the  defendant  liable,  not  only  to 

344.     The  plaintiff  had  agreed  to  adl  failure   to   accept   the  4,511   qua 

the  defendant  9,000  quarters  of  oats  in  satisfaction  of  the  first  cont 

by  two  contracts  eaoh  for  4,500  quar-  but  also  for  his  rrfusal  of  the   '. 

ten.     The    contracts    contained    the  quarters  in  part  satisfaction  oi 

words    "shipment    by    steamer,    or  second  contract.     Although  the  i 

steamers,    during    February."      The  afterwards   had    made   default    ■ 
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promise  for  contmiiiDg  services  or  work  neceesarily  must 
thus  performed.  But  this  does  not  create  a  divisible  or 
arable  contract.**  Hie  essential  feature  of  such  a  con- 
:t  is  that  a  portion  of  the  price  is  by  the  terms  of  the  ^ree- 
it  set  ofF  against  a  portion  of  the  pecformance  and  made 
'able  for  that  portion,  so  that  when  part  of  the  performance 

been  r^^I£d_ft~^bt  for  that  part  immediately  arises." 
lere  by  the  tenns  of  a  contract  the  p^ormance  is  to  be 
i  for  at  a  certain  rate  so  that  the  contract  price  for  a  portion  ' 
he  perfonnance  can  readily  be  calculated,  it  is  still  true  that 
the  absence  of  an  agreement  to  that  effect,  no  part  of 

price  is  payable  until  the  whole  performance  has  been  , 
aved."    It  is  essential  not  only  that  the  price  for  a  part 
.  be  calculated,  but  that  expressly  or  imphedly  there  shall 


second  oontract,  at  the  time  when 
1,139  qutut«rB  wwe  tendered,  there 
DO  evidence  that  the  buyer  would 
completely  perform  the  contract, 
the  t^ms  of  the  contract  were 
L  that  the  buyer  wae  bound  to  ao 
.  performance  in  instalments.  See 
Produoera'  Coke  Co.  v.  TTniman, 
Pa.  313,  90  AU.  144,  145. 
BuUard  tr.  Eunes,  219  Mass.  49, 
N.  E.  584;  Waite  o.  Stanley,  8S 
407,  92  Atl.  633.  In  Beriin  Ma- 
re Works  p.  Miller,  50  Wash.  572, 
Pac  422,  the  court  achieved  the 
ukable  result  of  holding  a  eon- 
t  for  two  machinee  diviaiUe  though 
price  was  a  lunq>  sum  for  the  two. 
court  might  perhtfM  have  allowed 
%0Ta7,  aa  it  did,  for  one  of  the 
hinea,  on  the  theory  of  a  quaai- 
^ractual  obligation  to  pay  for  a 
efit  received,  but  it  is  obvioua  that 
re  there  is  no  promise  to  pay  for  a 
ial  performance,  divisibility  is  out 
he  question. 

'"Hie  distinguishing  rntu'k  of  a 
aiUe  contract  ia  that  it  admits  of 
ortionment  of  the  cousideration 
ather  aide  so  as  to  correspond  to 
unascertained  consideration  on  the 
ir  side.  Where  such  a  purpose 
ears  in  tbe  contract,  or  ia  clearly 


deduoible  therefrom,  it  is  allowed 
great  significance  in  ascertaining  the 
intention  of  the  parties.  It  is  a 
mistake,  however,  to  suppose  that  in 
every  case  it  is  conclusive  in  itsdf. 
It  is  determining  only  when  there  are 
no  opposing  aigns  or  marks.  When 
these  latter  are  present  it  becomes  a 
question  of  preponderance."  Pro- 
ducers' Coke  Co.  V.  milman,  243  Pa. 
313,  90  Atl.  144, 145.  See  also  Button 
V.  Thompson,  L.  R.  4  C.  P.  330;  Marie 
t>.  Stuart-Howhuid  Co.,  226  Mass. 
36,  115  N.  E.  42,  2  A.  L.  R,  678;  Mc- 
Grath  e.  Cannon,  55  Minn.  457,  67 
N.  W.  150;  milis  v.  Jarratt  Const. 
Co.,  152  N.  C.  100,  67  8.  K  265,  and 
tf)/ra,  { 1028. 

"Waddingtou  v.  (Miver,  2  B.  ± 
P.  N.  R.  61;  Walti  i-.  Gaba,  160  Cal. 
324,  116  Pac.  963;  Central  Georgia 
Brick  Co.  t>.  Carolina  Portland  Ce- 
ment Co.,  136  Ga.  693,  71  S.  E.  1048; 
lAclede  Construction  Co.  v.  Tudor 
Iron  Works,  169  Mo.  137,  69  S.  W. 
3B4;  Kelly  Construction  Co.  v.  Hack- 
ensack  Brick  Co.,  91  N.  J.  L.  686,  103 
Atl.  417,  2  A.  L.  R.  685;  Seibert  p. 
Dunn,  216  N.  Y.  237,  110  N.  E.  447; 
Shinn  c.  Bodine,  00  Pa.  182,  100  Am. 
Dec.  560;  Kaungsbergo-  v.  Wuigat«, 
31  Tes.  42,  9S  Am.  Dec.  512. 
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be  a  promise  to  pay  for  a  part.  Frequently  a  contract  does 
not  state  the  intention  of  the  parties  in  this  respect,  and 
usage  may  be  of  importance  in  giving  the  contract  a  proper 
construction.  Moreover,  the  right  to  require  full  performance 
before  paymeit  may  be  waived.  **  If  the  contract  is  divisible 
it  must  not  be  supposed  for  that  reason  that  there  is  more 
than  one  contract.  ^'Providons  as  to  shipping  in  different 
months  and  as  to  paying  for  each  shipment  upon  its  delivery 
do  not  split  up  the  contract  into  as  many  contracts  as  there 
shall  be  shipments  or  deliveries  of  so  many  quantities."  ^ 
Similarly  a  contract  for  a  year's  service  is  not  split  up  into 
twelve  contracts  by  a  provision  that  the  employee  is  entitled 
to  his  pay  in  monthly  instahnents.  The  use  of  the  words 
"entire"  and  "indivisible"  and  "divisible"  has,  however, 
not  infrequently  been  confusing,  for  sometimes  the  words 
entire  or  indivisible  are  used  as  meaning  that  there  is  one 
contract  as  distinguished  from  several  contracts,  and  at  other 
times  the  words  are  used  as  meaning  more  than  this,  namely, 
that  there  is  a  contract  which  is  not  divisible.^^    A  divisible 


**  J.  K.  Aimsby  Co.  v.  Gmy's  Harbor 
Commercial  Co.,  62  Or.  173,  123  Pfto. 
32,36. 

"Plaintiff  further  oontends  that  it 
is  not  in  default  in  payment  for  ship- 
ments, insisting  that  payments  were 
not  due  until  the  whole  amount  of  the 
particular  shipping  order  was  filled. 
If  plaintiff  intended  to  require  the 
receipt  of  each  shipping  order  in  fuU 
before  paying  for  any  part  of  it,  it 
should  have  refused  to  receive  a  par- 
tifd  shipment;  but  it  accepted  and  used 
the  shipments  as  received,  without 
reference  to  the  shipping  order,  and 
therefore  was  under  obligations  to 
pay  for  such  as  were  so  received.  See 
Harber  Bros.  Co.  v.  Moffat  Cyde  Co., 
161  ni.  84,  89,  37  N.  E.  676." 

^Mers^  Steel  Co.  v.  Naylor,  9 
A.  C.  434,  439;  Norrington  v.  Wright, 
115  U.  S.  188,  203,  6  Sup.  Ct.  12,  29 
L.  Ed.  366;  Loudenback  Fertiliser 
Co.  V,  Tennessee  Phosphate  Co.,  121 
Fed.  298,  58  C.  C.  A.  220,  61  L.  R.  A. 


402;  Fullam  v.  Wright  A  Oolton  Co., 
196  Mass.  474,  82  N.  £.  711;  P^vi- 
dence  Coal  Co.  v.  Coxe,  19  R.  I.  380, 
582,  35  Atl.  210.  The  contrary  view 
expressed  in  Hersog  v.  Purdy,  119 
Cal.  99,  51  Pac.  27,  holding  that  fixing 
a  separate  price  for  different  artides 
made  independent  baigEuns  as  to 
each  is  unsound.  See  also  Wilcox 
V.  Badger  Motor  Car  Co.,  99  Neb.  189, 
155  N.  W.  891. 

^^  An  illustration  of  this  error  is  the 
case  of  Longfellow  v.  Huffman,  55 
Or.  481,  104  Pac.  961.  A  buyer  in 
default  for  failure  to  purchase  the 
first  instalment  of  a  contract  was  held, 
nevertheless,  entitled  to  recover  for 
the  seller's  refusal  to  deliver  the 
second  instalment.  The  court  admits 
that  there  ia  excellent  authority  op- 
posed to  its  conclusion,  but  says  the 
law  in  Oregon  is  settled  otherwise. 
In  support  of  the  supposed  difference, 
Oregon  cases  are  cited  to  show  that 
such  a  contract  had  been  held  "divis- 
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tract,  uong  that  term  properly,  is  always  one  contract 
[  not  several  contracts.  It  differs  in  one  respect  only  from 
er  contracts— namely,  that  on  performance  on  one  side 
^ach  of  its  successive  divisions,  the  other  party  becomes 
&bted  for  the  ^reed  price  of  the  divi^on.^' 


S2.  When  a  contract  will  be  constroed  as  divisible. 

In  case  of  a  contract  naturally  and  accm^tely  severable 
3h  as  a  contract  for  the  sale  of  a  bill  of  goods  at  certain 
!es  for  each  article),  courts  incline  to  hold  the  contract 
arable,  and  to  grant  a  recovery  for  that  portion  of  the  goods 
latly  delivered,  less  damages  for  the  non-delivery  of  my 
dcm  not  delivered.  Under  all  ordinary  circumstances 
I  course  will  result  in  exact  justice.   The  vendor  will  receive 


"  but  in  Umbb  ooms  tbe  plaintiff 
suing  tix  the  price  of  a  divisible 
trmanoe  which  the  defendant  had 
red.  The  tarn  "  divisible  con- 
■/''  seems  to  have  been  r^arded  by 
nurtin  the  Uter  case  as  neoeesarily 
[ling  serend  oontncts.     Perhaps 

contnct  to  serve  for  a  year  at 
I  a  month,  the  oourt  might  not 
■  thou^t  that  the  fact  that  the 
ukt  could  sue  for  the  price  of  a 
til's  service  which  had  been  ren- 
d  in  q)ite  of  drfault  in  the  ronain- 
of  the  ooDtnot,  proved  that  ii  the 
uit  failed  to  poform  serviceB  for 
Brst  month  or  for  seven  months, 
ould  sue  the  Mnployer  for  failure 
xept  his  services  for  the  remaining 
ths.  Ihis  BuppodtiDus  case  is, 
ant,  identical  in  principle  with 

which  the  cmut  had  before  it. 
numerous  decision  opposed  to  the 
jon  ease  an  ooIlect<Kl  ir^ra,  {  867. 
%  omtnet  is  called  "diviaiUe" 
rJotn  B.  Badger  Motor  Co.,  99 
.  189,  ISS  N.  W.  891,  thou^  the 
don  lequires  the  ooncluaion  that 
t  were  two  sqwmto  contmota. 
randy  in  Qan>n  n.  Credit  Fon- 
37  R.  I.  273,  92  Atl. 
court  qieaks  of  a  transaction 


as  an  "indivisible"  contract  when  it 
means  that  th«e  was  but  a  single  con- 
tract. In  this  case  the  terminolt^y 
induced  no  error,  but  in  fact  thou^ 
thve  was  but  a  sin^e  contract,  it 
was  divisible.  The  terminology  is 
the  same  in  Dunn  v.  T.  J.  Cannon  Co., 
61  Okla.  382,  151  Pao.  1167;  Jameson 
V.  Boud  of  Education,  78  W.  Va.  612, 
89  S.  E.  26S,  L.  R.  A.  1916  F.  926; 
EdileoQ  p.  Joyce,  [1917]  N.  Zealand 
L.  R.  648.  Still  another  meaning  is 
given  to  "entire"  in  Parkenburg  A 
Marietta  Sand  Co.  v.  Smith,  76  W. 
Va.  246,  85  S.  E.  616.  Where  a  con- 
tractor undertakes  the  completion  of  a 
whole  midert^dng  as  building  a  house 
or  a  canal,  as  in  Boyle  v.  Agawam 
Canal  Co.,  22  I^ck.  381,  33  Am.  Dec. 
740,  and  therefore  becomes  reHpousiUe 
for  the  whole  work,  there  is  a  "con- 
tract of  entirety."  Where,  however, 
as  in  the  West  Virginia  case  the  con- 
tractor merely  undertakes  certain 
performances  specified  in  the  contract, 
if  he  does  those  thin^p,  he  is  not  re- 
sponsible for  their  failure  to  achieve 
the  en^neenng  result  desired. 

"  See  Barrie  v.  Earie,  143  Mass.  1, 
8  N.  £.  639,  68  Am.  Rep.  126,  and 
infra,  S  871. 
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pay  for  his  goods  which  the  vendee  has  retained,  and  the  vendee 
will  receive  compensation  for  any  damage  which  he  has  ac- 
tually suffered."  *^  "If,  however,  it  appears  by  express  terms 
or  by  necessary  implication  from  the  terms  of  a  contract  that 
the  intention  of  the  parties  was  to  make  pajrment  of  the 
consideration  depend  upon  delivery  of  all  the  articles,  the 
contract  will  be  held  entire,  though  the  consideration  may  be 
measured  in  imits  and  be  actually  severable."  ^^  A  contract 
may  be  divisible  if  separate  payment  was  by  the  contract 
to  be  made  for  several  things,  even  though  they  were  to  be 
used  together  as  parts  of  a  completed  whole.^^   The  difficulty 

^  National  Knitting  Go.  0.  Bouton  &  and  only  used  the  unit  of  measuie- 
Germain  Co.,  141  Wis.  63,  64,  123  ment  of  the  consideration  for  oonven- 
N.  W.  624.    To  the  same  efiFect  see     ienoe  and  not  as  indicating  any  oon- 


Loe  Angeles  Gas  &  Elec.  Go.  v.  Amalr 
gamated  Oil  Go.,  156  Gal.  776,  106 
Fac.  65;  Spring  v.  Slayden-Eirksey 
Woolen  Mills,  106  HI.  App.  579; 
Anltman  A  Taylor  Go.  v.  Lawson,  100 
la.  569,  69  N.  W.  865;  Longfellow  v, 
Huffman,  55  Or.  481,  104  Pac.  961; 
Gill  V.  Johnstown  Lumber  Go.,  151 
Pa.  534,  25  Atl.  120;  McLaughlin  v. 
Hess,  164  P^.  570,  30  Atl.  491;  Brown 
V,  Exeter  Mach.  Works,  60  Pa.  Super. 
365,  and  cases  cited. 

^  National  Knitting  Go.  v.  Bouton  & 
Germain  Go.,  141  Wis.  63,  64,  123 
N.  W.  624,  citing  Goodwin  v.  Mer^ 
rill,  13  Wis.  658;  Shinn  v.  Bodine,  60 
Pa.  St.  182,  100  Am.  Dec.  560.  The 
court  added: — "Thus,  when  a  con- 
tract required  the  delivery  of  2,000 
yards  of  crushed  stone  for  the  purpose 
of  building  a  bridge,  it  was  held  to 
be  entire,  notwithstanding  the  pay- 
ment was  to  be  at  a  certain  rate  per 
yard.  Pftiutsch  v,  Rasmussen,  133 
Wis.  181, 113  N.  W.  416.  So  contracts 
to  tow  a  given  quantity  of  logs  at  so 
much  per  thousand  feet,  and  to  carry 
5,000  barrels  of  salt  at  so  much  per 
barrel,  have  been  hdd  entire,  upon  the 
idea  that  the  terms  of  the  contract, 
in  the  light  of  the  surrounding  facts, 
showed  that  the  parties  evidently  in- 
tended to  contract  for  one  entire  job, 


templation  of  severability.  Boutin 
9.  Lindsl^,  84  Wis.  644,  54  N.  W. 
1017;  Warehouse  &  B.  S.  Go.  v.  Galvin, 
96  Wis.  523,  71  N.  W.  804,  65  Am.  St. 
Rep.  57.  See  also  Widman  o.  Gay, 
104  Wis.  277,  80  N.  W.  460."  To 
these  cases  may  be  added:  Ftist  Nat. 
Bank  v,  Perris  Lrigation  Dist.,  107 
Gal.  55,  40  Pkko.  45;  Johnson  v.  Fehse- 
feldt,  106  Minn.  202,  118  N.  W.  797, 
20  L.  R.  A.  (N.  S.)  1069;  Haslack  p. 
Mayers,  26  N.  J.  L.  284;  Kelly  Gonst. 
Go.  V.  Hackensack  Brick  Go.,  91  N.  J. 
L.  585,  103  Atl.  417,  2  A.  L.  R.  685; 
Qaker  ti.  Biggins,  21 N.  Y.  397;  Gatlin  9. 
Tobias,  26  N.  Y.  217, 84  Am.  Dec.  183; 
Nightingale  v.  Biseman,  121  N.  Y. 
288,  24  N.  £.  475;  Hochberg  Gon- 
tracting  Go.  v,  F.  &  P.  Auto  Transp. 
Go.  (N.  Y.  Misc.),  158  N.  Y.  S.  879; 
^therow  v,  Witherow,  16  Ohio,  238; 
Easton  v.  Jones,  193  P&.  147,  44  Atl. 
264;  Producers  Goal  Go.  v,  Hillman, 
243  Pa.  313,  90  Atl.  144. 

^  In  Reeves  &  Go.  v.  Block,  31  S. 
Dak.  60,  139  N.  W.  780,  a  contract 
for  the  sale  of  a  threshing  machine 
outfit,  consisting  of  a  separator,  feeder, 
etc.,  was  divisible,  where  the  price  at 
which  each  separate  article  was  sold 
was  specified.   The  court  said  (p.  782) : 

"The  contract  was  divisble  because 
the  price  at  which  each  separate  ar- 
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eternuniog  whether  a  contract  is  divisible  or  not  arises 
ly  when  the  contract  specifies  a  rate  of  payment  as  so 
ii  a  pound  or  a  foot  or  a  month,  but  does  not  in  terms 
!  whethra  any  payment  shall  be  made  before  full  perform- 
bas  been  rendered.  The  govemii^  principle  is  the  mani- 
d  intention  of  the  parties  in  view  of  the  nature  of  the  con- 
L  Bjxd  the  usages  of  bumness  *" — that  is,  their  intention  to 
:  performance  of  the  contract  in  parts  and  have  the  per- 
lance  of  a  part  on  oue  side  the  price  or  exchange  of  a  cor- 
mding  part  on  the  other.  If  payment  of  a  lump  sum  is 
e  made  for  several  articlee,  the  contract  is  necessarily 
isible.* 

mtracts  of  service  for  a  specified  term  are  held  severable 
1  the  w^^  or  salary  can  be  construed  as  payable  at 
ified  shorter  periods,  and  generally  the  mere  fact  that  a 
for  the  shorter  period  is  stated  seems  enough  to  warrant 
a  construction.'    There  can  be  little  doubt  that  such  is 

684,  686.  The  court  said:  "The  pio- 
vision  for  the  manufEicture  of  1,000 
sets  for  S2,500  WEts  an  entire  contract. 
AltlKiugh  the  devices  w«e  to  be  de- 
livered Bt  the  rate  of  100  sets  a  week, 
with  a  provision  for  aa  advance  pfty- 
ment  of  9300  by  the  defeodante  to 
the  [daintiff  at  the  time  of  the  execu- 
tion of  the  contract,  and  certain  weekly 
payments  were  thereafter  to  be  made, 
yet  these  providona  do  not  in  any  way 
change  the  nature  of  the  contract  or 
tend  to  ahow  that  it  is  separable,  as 
where  different  and  distinct  articles 
are  sold  for  differoit  prices.  Barlow 
Mfg.  Co.  V.  Stone,  200  Mass.  168, 
86  N.  E.  306;  FuUam  v.  Wright,  etc., 
Co.,  196  Mass.  474,  82  N.  E.  711; 
Stewart  v.  Thayer,  168  Mass.  519, 
47  N.  E.  420,  60  Am.  St.  Rep.  407." 
"Taylor  v.  I^nl,  1  H.  A  N.  266; 
Button  «.  Thompson,  L.  R.  4  C.  P.  330; 
Davis  V.  Preston,  6  Ala.  83;  Hill  v. 
Balkoom,  79  Ga.  444,  5  S.  E.  200; 
Jones  P.  Dunton,  7  HI.  App.  680; 
White  V.  Atkins,  8  Cash.  367 ;  Chamblee 
V.  Baker,  96  N.  C.  08;  Markham  d. 
Markham,  110  N.  G.  356,  14  S.  E. 


ne  sold  waa  gpwiS&d.  Nortb- 
ThreBher  Co.  v.  Mehlhoff,  23 
k.  476,  122  N.  W.  428,  36  Cyc. 
fichols  A  Shepherd  Co.  p.  Wiede- 

72  Minn.  344,  76  N.  W.  208, 

W.  41;  Westbtook  d.  Reeves, 
wa,656,  lllN.  W.  11." 
OB  Angdea  Qaa  A  Eleo.  Co.  p. 
pmated  OU  Co.,  166  Cal.  776, 
"bc.  66;  Bambei%er  e.  Burrows, 
iwa,  441,  124  N.  W.  333;  Craw- 
.  Surety  lav.  Co.,  91  Kana.  748, 
^ac.  481;  Gihnore  v.  Samuels, 
:y.  706,  123  8.  W.  271,  21  Ann. 
Ml;  Barlow  Mfg.  Co.  ■>.  Stone, 
lass.  168,  86  N.  E.  306;  Mul- 
>.  Diendonne,  103  Minn.  362,  116 
.  636;  Clark  r.  West,  137  N.  Y. 
D.  23,  28,  122  N.  Y.  S.  380,  and 

cited;    Elliott    St^y  Co.   ». 
,  38  N.  Dak.  641, 160  N.  W.  1002; 
eras'  Coal  Co.  v.  HiitmnTi,  243 
3,  90  AU.  144. 
olman  e.  Updike,  208  Mass.  466, 

E.  680;  Petersburg  F^  Brick 
i  Co.  V.  American  Clay  M.  Co., 
io,  365,  106  N.  E.  33.  In  Bullard 
mee,  219  Mass.  49,  106  N.  E. 
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gmerally  the  intention  of  the  parties;  and  an  increasiBg 
tendency  is  observable  in  this  direction;  but  not  a  few  de- 
cisions assume  that  in  the  absence  of  more  indication  than  is 
furnished  by  the  statement  of  a  rate  for  the  shorter  period 
there  is  necessarily  an  indivisible  contract  for  the  full  term. 
This  seems  wrong,  but  no  doubt  the  nature  of  the  services 
(as  if  they  are  of  slight  or  much  diminished  value  if  the  whole 
of  a  task  contracted  for  is  not  completed)  or  business  usages 
may  properly  lead  in  particular  cases  to  a  holding  that  such  a 
contract  is  indivisible.^  Where  the  employee  under  a  sii^Ie 
contract  is  to  render  distinct  services  but  the  comi)eDsation 
is  not  stated,  the  contract  is  entire  entitling  the  employee 
to  payment  only  on  con4)letion  of  all  the  services.*^ 

§  868.  When  transactions  constitttte  several  contracts. 

The  essential  test  to  determine  whether  a  number  of  prawiaes 
constitute  one  contract  or  more  than  one  is  simple.  It  can 
be  nothing  else  than  the  answer  to  an  inquiry  whether  the 
parties  assented  to  all  the  promises  as  a  single  whole,  so  that 
there  would  have  been  no  bargain  whatever,  if  any  promise 


903;  Matthews  v.  Jenkins,  80  Va.  463; 
La  Couraier  v.  Russell,  82  Wis.  265,  62 
N.  W.  176. 

^  See  Boston,  etc.,  loe  Go.  v.  Ansell, 
39  Ch.  D.  339;  Noiris  v,  Moore,  3 
Ala.  676;  Turner  v.  Baker,  30  Ark. 
186;  Hofstetter  v.  Gash,  104  111.  App. 
455;  DeGamp  v,  Stevens,  4  Blaokf.  24; 
Davis  0.  Maxwell,  12  Met.  286;  Beach 
V.  Mullin,  34  N.  J.  L.  343;  Lantiy  v. 
Parks,  8  Gow.  63;  Monell  v.  Bums,  4 
Denio,  121 ;  Tipton  v.  Feitner,  20  N.  Y. 
423;  Larkin  v.  Buck,  11  Oh.  St.  561; 
Young  V.  Watson  (Tex.  Giv.  App.), 
140  S.  W.  840;  Brown  v.  Kimball,  12 
Vt.  617;  Diefenback  v.  Stark,  56  Wis. 
462,  14  N.  W.  621,  43  Am.  Rep.  719. 
In  Martin  v,  Massie,  127  Ala.  504,  29 
So.  31,  it  was  held  that  where  a  party 
entered  into  a  contract  with  the  com- 
mission appointed  to  codify  the  laws 
of  the  State,  by  which  he  agreed  to 
perform  such  parts  of  the  work  as 


mi^t  be  assigned  to  him  by  the  com- 
missioner, **  and  to  do  all  in  his  power 
to  make  the  work  of  the  Gode  a  suc- 
cess in  eveiy  particular,"  and  it  was 
stipulated  that  his  compensation  was 
to  be  $75  per  month,  but  should  not 
exceed  $1,000,  however  long  it  may  be 
necessary  for  him  to  continue  his  serv- 
ices, the  contract  was  hdd  an  entirety, 
having  no  specified  time  to  run  short 
of  the  completion  of  the  codification 
of  the  laws;  and  where  before  the  com- 
pletion of  the  Gode,  the  employee  de- 
clined to  perform  the  work  assigned 
to  him  by  the  commissions,  the  re- 
fusal constituted  an  abandonment  of 
the  contract,  which  prevented  his 
recovery  of  the  value  of  the  services 
which  had  already  been  performed  by 
him  and  accepted  by  the  commissioner. 
»  Shafer  v,  Pratt,  79  N.  Y.  App.  D. 
447,  80  N.  Y.  S.  109;  </.  Bartd  i>. 
Mathias,  19  Oreg.  482,  24  Fftc.  918. 


^^^^ 
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r  set  of  promises  were  sixuck  out.  What  makes  the  test 
imetimes  difficult  of  application  is  the  possibility  that  though 
le  set  of  prraoisefl  originally  constituted  a  contract  by  itself, 
was  adopted  as  part  of  another  ^reement  made  perhaps 
ve  minutes  later,  perimps  a  week  later,  when  a  new  set  of 
"omises  was  added."  As  has  been  seen,^'  in  cases  involving 
le  Statute  of  Frauds,  courts  have  gone  to  a  considerable 
Dgth  in  holding  bargmns  for  different  articles  a  sii^le  sale, 
he  question  essentially  is  one  of  fact:  Did  the  parties  give 
single  assrait  to  the  whole  transaction  or  did  they  assent 
parately  to  several  things?  It  is  sometimes  suggested,^* 
at  the  test  is  whether  the  nature  of  the  subjectr-matter  of 
le  several  thii^  to  be  performed  is  such  that  part  perfonn- 
tce  will  be  of  diminished  value  unless  the  rest  of  the  per- 
nnanoe  is  furnished.  An  inquiry  of  this  sort  is  an  aid  in  a 
lubtful  case  in  detemuning  whether  several  thii^  were 
mtracted  for  in  one  batgain,  or  whether  several  bargains 

■>  As  io  Franklyn  v.  lamaad,  4  C.  B.  67  Conn.  473,  3S  Atl.  521,  the  pkintiS 
Bent  defendant  fourteen  8epar»t«  orders 
for  BDodfl,  each  specifying  fully  the 
amount  and  kind  of  gooda  ordered  and 
the  tenoB  of  payment.  The  defendant 
on  receipt  of  the  last  order  sent  a  letter 
saying: "  We  are  in  receipt  of  the  follow- 
ing contracts,"  deacribing  the  several 
contracts.  This  letter  was  held  to  be 
aa  acceptance  of  all  the  orders,  creating 
a  giiigle  contract.  Compare  Peoria 
Mfg.  Co.  V.  Bain  Mfg.  Co.,  76  Mo.  App. 
76.  Hoe  an  order  was  given  for 
twine,  and  on  the  same  day  another 
order  for  rope.  Acceptance  of  both 
orders  was  made  in  one  letter.  Hub 
.  was  held  not  to  create  such  a  comieo- 
tion  between  the  two  orders  that  a 
countermand  of  the  order  for  the 
twine  released  the  seller  from  liabihty 
to  furnish  rope. 

"Supra,  S524. 

"Bee  Norris  v.  Harris,  16  Cal.  228; 
Loa  Angeles  Gaa  A  Elec.  Co.  v.  Amal- 
gamated Oil  Co.,  156  Cal.  776, 106  Pac. 
55,  57;  Wooten  v.  Walters,  110  N.  C. 
261,  266,  14  S.  E.  734,  736. 


See  on  the  question  of  ( 
let,  or  Beveial:  Spring  v.  8Iayden~ 
rksey  Woolen  Mills,  106  HI.  App. 
9;  Mulcal^  s.  IXeudonne,  103  Minn. 
Z,  116  N.  W.  636;  Mailhot  v.  Turner, 
r  Mich.  167, 121  N.  W.  804, 133  Am. 
.  333;  Mattison  e.  Connerly,  46 
ont.  103,  126  Pac.  861;  Eidd  o. 
■w    Hampshire    Traction    Co.,    74 

H.  100,  66  Atl.  127;  De  GraS  t>. 
ayp«,  119  N.  T.  S.  667,  66  N.  T. 
iso.  186.  In  Cumberland  Glass 
fg.  Co.  «.  Wheaton,  208  Mass.  426, 
N.  E.  803,  a  written  agreement  was 
Id  one  contract  though  the  parties 
pressijr  stipulated  that  each  instal- 
mt  was  a  separate  contract.  As 
ere  was  obviously  a  sin^e  anent  to 
e  whole  writing,  the  decision  is 
imd.    The  opinion  of  the  parties  sa 

how  many  oontraota  they  have 
ule,  or  whether  they  have  made  any 
immaterial.  Their  purpose  doubtless 
ts  to  permit  recovery  of  the  price  for 
einstaliaent,  and  this  result  could  be 
lebed  by  holding  the  qoiitract_j 
it  dhriaible.    In  Jndan  v 
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were  made,  but  no  more  than  this  can  be  said.  It  is  certainly 
possible  for  parties  to  make  a  single  contract  for  several  things 
which  have  no  relation  to  each  other,  and  the  value  of  which 
is  not  increased  by  being  associated  together  or  diminished 
by  separation.  It  is  equally  possible  to  moke  sev^*al  contracts 
for  goods  which  have  little  use  imless  associated  together.^'' 

§  864.  Conditions  implied  in  divisible  contracts. 

If  it  be  granted  that  upon  a  true  construction  a  contract  is 
\  divisible,  there  is  a  dependency  between  the  obligations  of 

the  buyer  and  seller  in  regard  to  each  instahnent.  Thus,  if 
no  time  is  fixed  showing  an  intention  mconsistent  with  con- 
current performance,  the  seller  will  not  be  bound  to  deliver 
the  instahnent  imtil  the  buyer  pays  the  price,  and,  conversely, 
the  buyer  will  not  be  boimd  to  pay  the  price  imless  the  seller 
deUvers  the  goods.  If  by  the  terms  of  the  contract,  delivery 
of  an  instalment  is  to  precede  payment  for  it,  or  if,  as  will  more 
rarely  happen,  pajrment  for  an  instalment  is  to  precede  delivery, 
the  performance  of  the  prior  act  is  a  condition  precedent  to 
any  obligation  to  perform  the  subsequent  act.  Furthermore, 
the  same  conditions  as  to  quantity  and  quality  exist  as  are 
applicable  in  contracts  and  sales  generally.  Accordingly  the 
buyer  need  not  receive  a  smaller  or  a  lai^er  instalment  than 
he  bargained  for;  nor  need  he  receive  goods  of  a  different 
kind,  or  of  defective  quality.^^  If  a  tender  defective  in  quality 
or  quantity  is  made,  the  right  to  correct  the  defect  and  sub- 
stitute a  proper  tender  depends  on  principles  hereafter  stated," 
as  do  the  rights  of  a  buyer  who  has  received  earlier  instal- 

'*"It  should  be  observed  that  a  the  Ck>urt  can  infer  that  the  two 
misrepresentation  may  vitiate  more  transactions  were  to  the  knowledge  of 
than  one  contract.  In  Holliday  v,  both  interdependent.  If,  however,  the 
Lockwood  (1917),  2  Ch.  47,  the  court  court  is  satisfied  that,  apart  from  the 
referred  to  such  a  case:  ''Where  a  pur*  misrepresentation,  the  particular  pur- 
chaser separately  acquires  two  lots  of  chaser  wotdd  not  have  bou^^t  either 
property  at  an  auction,  in  reliance  on  lot,  it  will  refuse  the  vendor  specific 
an  innocent  misrepresentation  of  the  performance  as  to  the  first  lot." 
vendor  as  to  the  second  lot,  entitling  *^  So  held  in  Jackson  v,  Rotax  Motor 
the  purchaser  to  rescission  as  to  that  Co.,  [1910]  2  K.  B.  937  (C.  A.),  though 
lot,  he  cannot  also  rescind  the  con-  a  prior  instalment  of  proper  quality 
tract  for  the  first  lot,  unless  from  the  had  been  previously  offered  and  ao- 
circumstances  known  and  understood  cepted. 
by  both  parties  at  the  time  of  the  sale  **  See  infra,  §  1295. 
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in  the  expectation  that  the  later  onee  will  be  delivered 
eed,  and  who  is  disappointed  in  that  expectation.^ 
rly  in  a  divisible  contract  of  employment,  performance 
li  division  of  the  8a*vice  will  be  impliedly  a  condition 
ent  to  the  recovery  of  a  corresponding  portion  of  the 

96  principles  though  not  all  of  them  undisputed,  have 
liefiy  eng^ed  attention.  The  question  that  has  been 
ively  litigated  is,  how  far  does  defective  performance 
or  more  instalments  justify  the  injured  party  in  refusing 
itinue  the  contract  as  to  further  instalments.  If  the 
te  instalments  of  the  contract  were  properly  to  be  con- 
1  as  so  many  separate  contracte,  the  answo*  woiUd  be 
for  a  breach  of  one  contract  does  not  permit  the  party 
red  to  refuse  to  perform  another."  But  as  has  already 
3en,  there  is  but  one  contract  in  the  case  under  considera- 
Accordingly,  the  general  rule  governing  bilateral  con- 
must  be  applied.  Olf  either  buyer  or  seller,  therefore, 
nnutted  a  material  breach  of  contract,  or  has^  repudia-  _ 
lanifested  an  intention  to  commit  such  a  breach,  the 
Mlrty  should  Be  excused  from  the  obligation  to  perform 
r.  K,  however,  the  injured  party  knowingly  accepts 
ve  performance  of  the  contract,  or  accepts  further 
nance  after  he  is  aware  that  a  breach  of  contract  has 
ommitted,  such  conduct  will  operate  as  an  election  to 
^th  the  contract  "  though  it  will  not  necessarily  destroy 

i^njra,  S  13S8.  obeerred,  however,  that  together  with 
irthnot  n.  Streokeiaen,  35  L.  J.  other  facts,  breach  of  one  contract  may 
'.  S.)  305;  Stephenson  e.  Cady,  aSord  some  evidence  either  of  intent 
as.  6;  Hanson  v.  WittenberE,  to  repudiate  another  or  of  prospectiva 
».  319,  91  N.  E.  383;  Frohlich  inabUity  to  perform  another.  See 
lendent  (Haas  Co.,  144  Mich.  Beattyr.  Guggenheim  Exploration  Co., 
7  N.  W.  889;  Hutchena  v.  226  N.  Y.  380, 122  N.  E.  378. 
Jid,  22  Nev.  363,  40  Pac.  409;  ■■  Such  a  statement,  therefore,  as 
Building  Supply  Co.  v.  Vul-  that  in  26  Halsbury's  Laws  of  England, 
Portland  C«nent  Co.,  203  p.  216,  "For  the  purpose  of  delivery 
33,  96  N.  E.  370,  36  L.  R.  A.  and  acceptance  each  instalment  is 
t22;  Wilfand  r.  Zwemer  (N.  Y.  denned  to  be  the  subject  of  a  eeparate 
168  N.  Y.  S.  564;  Bowers  contract"  must  be  r^arded  as  a  mis- 
Co.  V.  FairaU,  66  Vt.  314,  29  chievous  error. 
;  Linger  v.  Wilson,  73  W.  Va.  ••  See  rupra,  \  687. 
3.  E.  IIOS,  1109.    It  should  be 
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his  right  to  recover  damages  for  the  breach  committed  by  the 
other  party .•^ 

§  866.  English  test  of  intent  to  repudiate. 

These  principles  are  reasonably  well  settled  in  regard  to 
contracts  generally^  and  should  furnish  a  sufficient  guide  in 
regard  to  instahnent  contracts;  but,  unfortunately,  the  English 
courts,  though  at  first  seeming  to  accept  these  views,*^  in  later 
decisions  seem  to  deny  the  injured  party  the  ri^t  to  refuse 
to  continue  perf ormauce  irrespective  of  tixe  mat^iality  of  the 
breach,  unless  the  breach  or  some  acts  or  conduct  of  the  wrong- 
doer '^amount  to  an  intimation  of  an  intention  to  abandon 
and  altogether  to  refuse  performance  of  the  contract."  *^  This 


^Qeempra,  §§  700  H  9eq, 

•1  Hoare  v,  Rennie,  5  H.  A  N.  19. 
The  contract  was  to  sell  about  667 
tons  of  iron  to  be  shipped  in  June, 
July,  August,  and  September,  in  about 
equal  portions.  21  tons  only  were 
shipped  in  June,  but  when  tendered 
were  refused  because  June  had  then 
elapsed  and  no  further  shipments  had 
been  made  during  the  month.  The 
sellers  brought  action  but  the  de- 
fendants' plea  setting  up  that  the 
plaintiffs  were  never  willing  or  ready 
to  deliver  a  June  shipment  according 
to  the  contract  was  sustained.  As  time 
is  of  the  essence  of  mercantile  contracts 
the  decision  seems  soimd.  The  differ- 
ence between  21  tons  and  about 
167  tons  to  which  the  buyer  was 
entitled  as  a  June  shipment  was  ma- 
terial even  though  it  be  assumed  that 
the  seller  would  within  the  four  months 
have  delivered  the  correct  total  number 
of  tons;  and  if  it  be  supposed  that  the 
seller  would  only  have  shipped  about 
167  tons  during  each  of  the  remaining 
three  months  the  materiality  of  the 
breach  is  still  more  apparent. 

«>  Preeth  ».  Burr,  L.  R.  9  C.  P.  208. 
In  Simpson  v.  Crippin,  L.  R.  8  Q.  B. 
14,  the  buyer  had  contracted  to  take 
from  six  to  ei^^t  thousand  tons  of 
ooal  in  his  wagons  from  the  sdler's 


colliery  in  equal  monthly  quantities 
for  twelve  months.  During  the  first 
month  the  buyer  sent  wagons  for  only 
150  tons.  This  was  held  not  to  entitle 
the  sdler  to  refuse  to  delivar  any  more 
coal.  The  court  discredited  Hoare  v. 
Rennie,  5  H.  &  N.  19,  and  Blackburn, 
J.,  who  delivered  the  longest  opinion, 
said:  "I  prefer  to  follow  Pordage  v. 
Cole"  [1  Wms.  Saund.  319  (J)].  In 
view  of  the  fact  that  POrdage  v.  Cole  is 
regarded  as  the  leading  authority  for 
the  medieval  doctrine  that  the  prom- 
ises in  bilateral  contracts  are  inde- 
pendent unless  the  parties  have  ex- 
pressly stated  a  conditicm  (a  doctrine 
which  was  overthrown  by  Lord  Mans- 
field, and  of  which  Lord  Kenyon  said  in 
GoodisBon  v.  Nunn,  4  T.  R.  761,  that 
it  outraged  ccxnmon  sense,  and  whidi 
is  now  generally  regarded  as  wholly 
indefensible),  this  statement  seems 
extraordinary.  In  Freeth  v.  Buir, 
L.  R.  9  C.  P.  208,  there  was  a  con- 
tract to  ddiver  250  tons  of  iron,  half 
to  be  delivered  in  two  months,  the 
remainder  in  four  months.  Payment 
was  to  be  made  fourteen  days  after 
delivery  of  eacii  lot.  The  buyer 
under  a  mistaken  claim  of  a  right  to 
set  off  loss  for  delay  in  delivery  of  the 
first  instalment  refused  to  pay  for 
it  as  agreed,  and  was  sued  for  the 
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s  to  have  been  adopted  t^  the  most  rec^it  Fft^gMah  de- 
la  as  a  general  rule  in  bilateral  contracts,**  though  such 
A  is  inconsiBtent  with  earlier  Ei^^Lish  decisions  in  which 
oateriality  of  the  breach  was  made  the  vital  point.  Both 
uthority  and  on  principle,  the  later  deci^ons  are  apeo. 
iticism.    They  do  not  represent  the  law  of  the  United 


sad  only  then  paid  it.  Tlie 
becMue  of  the  boyv's  delay 
ring  tor  the  fifst  iuatahuent  re- 
to  deliw  the  seoond,  but  was 
iable  for  this  failure  to  ddiver 
le  the  non-payment  by  the  buyer 
t  "evince  an  intention  no  longer 
bound  by  the  contnot."  In 
:  V.  MuUer,  7  Q.  B.  D.  92,  Hoora 
Qnle  was  approved  and  otha 
distinguidted  on  the  ground 
n  Hoaie  v.  Rennie  and  in  the 
t  bar  no  p^onmtnoe  at  all  had 
(dace.  In  Mersey  Sted  Co.  c. 
r,  g  A.  C.  434,  the  ccnttsct  was 
9  delivay  of  5,000  tons  of  sted 
Qtbly  instabamte  of  1,000  tons 
payment  to  be  within  three 
ftemoeipt.  The  adler  deUveied 
;  of  the  steel,  but  before  pay- 
becnme  due  a  petition  was  {ve- 
to wind  up  the  company. 
erroneouB  legal  advioe  the 
Kfunl  to  p^  for  the  instal- 
unlesB  the  aanotion  of  the  court 
rat  obtained.  The  buyer  was 
led  titat  Budi  refusal  would  be 
cred  a  breach  of  contract  re- 
;  the  edler  from  furtiier  obUga- 
An  action  was  brought  for  the 
of  the  Bt«d  deUvoed  and  the 
oounterdfdmed  for  damagea 
wd  I^  the  sdler's  refusal  to 
r  the  lenuunder  of  the  steel, 
louoe  of  Lorda  held  the  sdler 
ustified  in  ita  refiisal — Lords 
ne  and  Bramwell  on  the  prin* 
itated  in  t^eeth  v.  Burr,  tupra, 
Uan  waa  no  renunraation  or  ab- 
rrfusaJ  by  the  buyer  to  perform 


the  oratnwt;  Lord  Bladkbum,  beoauae 
the  breach  did  not  appear  to  him  to 
go  to  the  root  of  the  contract.  See 
also  Millar's  Karri  &a.  Co.  v.  Weddd, 
100  L.  T.  128;  Berk  v.  Day,  13  T. 
L.  R.  475;  Payni  t>.  Saunders,  (191BI 
2  K.  B.  681 ;  <^.  Morns  v.  Baron,  [10181 
A.  C.I. 

*■  See  in  addition  to  the  oasea  dted 
in  the  previous  note,  Cornwall  v. 
Eenson,  [19001  L.  II-  2  Ch.  298;  New- 
sum  V.  Bradley,  [1918]  2  K.  B.  271; 
Rubel  Bronze  Jro.  Co.  p.  Voe,  [1918], 
1  K.  B.  31fi,  323;  Rhymney  Ry.  Co. 
V.  Breoon,  etc.,  Ry.  Co.,  83  L.  T.  Ill; 
In  re  Phoenix  Bessemer  Sted  Co.,  4 
Ch.  D.  108;  BkxHner  v.  Bernstein, 
L.  R.  9  C.  P.  688.  There  are  strong  ex- 
preesioQs  to  the  same  effect  in  Colonial 
deeisionfl.  In  Bradley  v.  Bertoumieux, 
17  Vict.  L.  R.  144,  147,  it  is  said: 
"A  contract  broken  is  not  a  contract 
reminded,  and  imlees  one  of  the  parties 
to  the  oontraet  cleariy  intioiates  his 
intention  not  to  perform  bis  ocmtract, 
or  his  inability  to  perform  it,  the  other 
party  is  not  at  liberty  to  rescind  the 
coDtnct."  See  to  similar  effect,  I^end- 
ergast  v.  Lee,  6  Vict.  L.  R.  (Law)  411; 
Hacker  o.  Austmlian,  etc.,  Co.,  17  Vict. 
L.  R.  376;  Oaten  v.  Stanley,  19  Vict. 
L.  R.  553,  555;  Moroney  v.  Roughan, 
29  Vict.  L.  R.  541;  Edilson  v.  Joyce, 
[1917]  N,  Zealand  L.  R.  018;  Midland 
Ry.  Co.  p.  Ontario  Rolling  MiUa,  10 
Ont.  App.  677;  Cromwell  v.  Morris, 
34  Dom.  L.  R.  306.  See,  however, 
Muston  V.  Blake,  11  S.  C.  New  South 
Wales,  92. 

••  See  infra.  S  867. 
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§  866.  Materiality  of  the  breach  is  the  true  test 

If  a  party  to  an  instalmeat  contract  fails  in  an  in^wr 
particular  to  keep  his  promise  as  to  one  instalment,  what ' 
it  matter  whether  he  plans  to  fulfill  the  remainii^  inatAlm 
or  not?  He  has  already  committed  a  material  breach.  ^ 
should  the  innocent  party  be  compelled  to  go  on  with 
bargain  ma«ly  because  the  performance  is  divided 
instahnents  when  he  could  not  be  compelled  to  put  up  - 
deficient  performance  if  the  contract  had  been  perform 
at  one  time?  Accordingly  the  correct  rule  upon  princip 
that  stated  in  the  Uniform  Sales  Act. 

"  (1)  Unless  otherwise  agreed,  the  bi^er  of  goods  is 
bound  to  accept  delivery  thereof  by  instahnents. 

"  (2)  Where  there  is  a  contract  to  sell  goods  to  be  deliv 
by  stated  instalments,  which  are  to  be  separately  paid 
and  the  seller  makes  defective  deliveries  in  respect  of  on 
more  instalments,  or  the  buyer  neglects  or  refuses  to 
delivery  of  or  pay  for  one  or  more  instahnents,  it  dep 
in  each  case  on  the  terms  of  the  contract  and  the  circumsta 
of  the  case,  whether~tlie  breach  of  contract  is  so  mat 
as  to  justify  the  injured  party  in  refusing  to  proceed  1\a 
and  suii^  for  damages  for  breach  of  the  entire  contract 
whether  the  ^feach  is  severable,  pving  rise  to  a  claim 
compensation,  but  not  to  a  right  to  treat  the  whole  cont 
as  broken."  *'    This  rule  makes  the  oblation  of  the  inno 


■■  Sec.  45.  This  sectioD  is  based  on 
section  31  of  the  Englifili  Sale  of  Goods 
Act,  but  in  subsection  (2)  a  slight 
change  has  been  made.  Instead  of 
the  words  in  the  Ammcan  act,  "It 
depends,"  etc.,  the  ti^e*'"**  >^  reade, 
"It  is  a  question  in  each  caae  dopoid- 
ing  on  the  terms  of  the  contract  and 
the  cireumstanoea  of  the  case,  whether 
the  breach  of  contract  is  a  repudiation 
of  the  whole  contract,  or  whether  it  is 
a  severable  breach  giving  rise  to  a 
claim  for  compensation,  but  not  to  a 
right  to  treat  the  whole  contract  aa 
repudiated."  The  reasons  for  chang- 
ing the  Ei^Iish  provision  will  appear 
in  the  criticisms  made,  fupra,  i  S65,  of 


the  l^g^iff^  law.  Decisions  i 
this  section  are  Roach  v.  I^ne 
Mass.  60S,  Ilfl  N.  E.  470;  Core] 
Minch,  82  N.  J.  L.  223,  S2  Aa 
E.  I.  Dupont  de  Nranours  C 
United  Zinc  Ac.  Co.,  85  N.  J.  L. 
89  Atl.  992;  Helgar  Corp.  «.  Wai 
Featurae,  222  N.  Y.  449, 119  N.  E. 
Hadfield  v.  Colter,  103  N.  Y.  Misc. 
170  N.  Y.  S.  643;  Alden  Coal 
Co.  p,  C.  L.  AmoB  Coal  Co.,  171  ^ 
S.  980;  De  Vivo  v.  GaUerani,  174 1 
S.  13;  Ambte  u.  Sinaiko  {VTib.,  . 
1919),  170  N.  W.  270. 

In  Helgar  Corp  r.  Wsracr'a  Feat 
«wpra,  the  court  said: 

"We  have  depaited  from  the 
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ity  depend  upon  the  materiality  of  the  breach  conunitted 
'  the  wrongdoer.  Wliether  a  given  breach  is  material  or 
iential,  or  not,  is  a  question  of  fact;  "*  but  the  question  in  a 
rticular  case  may  be  bo  clear  that  a  deciMon  can  properly 


the  En^iab  statute  (St.  66  &nd  £7 
t.  c.  71,  i  31,  flubd.  2),  irttich  keeps 

contract  olive  unices  the  breach 
equivalent  to  repudiation.  Note 
ComnuaeionerB  on  Uniform  Iaws, 
lerican  Unifonn  Commercial  Acts, 
3S;  WlUiston  on  Sales,  pp.  809,  SIO; 
Halabiuy,  Laws  of  En^and,  p.  220. 
!  have  established  a  new  t«st  which 
^ia  the  effect  of  the  default,  and 
uets  the  rigor  of  the  remedy  to  the 
vity  of  the  wrong.  'It  depotde  in 
h  case  on  the  t«nns  of  the  contract 
1  the  orcumatanoee  of  the  case' 
ether  the  breach  is  'so  material' 
to  aSect  the  contract  as  a  whole. 
'  The  answvr  to  that  question  must 
y  with  the  facta  (Williston  on 
ea,  p,  810).  Default  in  respect  of 
;  instalment,  though  falling  short 
repudiation,  may  under  some  con- 
ions,  be  so  mateiial  that  there 
luld  be  an  end  to  the  obli^titak  to 
ip  the  contiwrt  alive.  Under  other 
iditions,  the  default  may  be  nothing 
t  a  technical  omission  to  observe 
:  letter  of  a  promise.  Wlliafon  on 
i^  p.  S23;  National  Machine  Co. 
Standaid  Co.,  181  Maes.  27S,  27», 
N.  E.  900;  Wharton  &  Co.  p.  Winch, 
)  N.  Y.  287,  36  N.  E.  58fl.  General 
it«ments  abound  that,  at  law,  time 
always  of  the  essence.  Williston, 
ira;  Norringt«n  «.  Wright,  115 
S.  188,  6  Sup.  Ct.  12,  29  L.  Ed.  366; 
oth  B.  S.  D.  Rolling  Mills  Co.,  60 

Y.  487;  Schmidt  t>.  Reed,  132  N.  Y. 
■I,  30  N.  E.  373.  For  some  purposes 
1  is  still  true.  The  vendor  who  fails 
receive  payment  of  an  mstalment 
>  mry  di^  that  it  is  due  may  sue  at 
Be  for  tl»  price.  But  it  does  not 
low  that  he  may  be  equally  precipi- 
e  in  his  dection  to  declare  the  con- 


tract at  an  end.  Williston,  p.  823; 
Beatty  tr.  Howe  Lumber  Co.,  77  Minn. 
272,  79  N.  W.  1013,  and  cases  there 
cited;  Gmv«i  o.  White,  87  N.  Y.  463, 
466.  That  depends  upon  the  question 
whether  the  default  is  so  substantial 
and  important  as  in  truth  and  in  fair- 
nees  to  defeat  the  essential  purpose  of 
the  parties.  Whatever  the  rule  m^ 
once  have  been,  this  is  the  test  that 
is  now  prescribed  by  statute.  The 
failure  to  make  punctual  payment  may 
be  matmal  or  trivial  according  to  the 
circumstances.  We  must  know  the 
cause  of  the  default,  the  length  of  the 
delay,  the  needs  of  the  vendor,  and 
the  expectations  of  the  vendee.  If 
the  default  is  the  result  of  accident  or 
misfortune,  if  there  is  a  reasonable 
assurance  that  it  will  be  promptly 
repaired,  and  if  immediate  payment  is 
not  necessary  to  enable  the  vendor  to 
proceed  with  performance,  there  may 
be  one  conclusion.  If  the  breach  is 
willful,  if  there  is  no  just  ground  to 
look  for  prompt  reparation,  if  the 
delay  has  been  substantial,  or  if  the 
needs  of  the  vendor  are  urgent  so 
that  continued  performance  is  im- 
periled, in  these  and  in  other  circum- 
stantxs,  thoe  may  be  another  con- 
clusion. Sometimee  the  conclusion 
will  fallow  from  all  the  circumstances 
as  an  inference  of  law  to  be  drawn  by 
the  judge;  sometimes,  as  an  inferenoe 
of  fact  to  be  drawn  by  the  Jury."  A 
similar  test  was  applied  as  matter  of 
common  law  in  Collina-Plass-Thayer 
Co.  p.  Hewlett  (S.  Car.,  1918),  95  S.  R 
£10. 

"COTCy  Co.  V.  Mineh,  82  N.  J.  L. 
223,  82  AU.  304,  and  see  owes  in  the 
following  section. 
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be  given  only  one  way^  and  in  such  a  case  the  court  may 
properly  decide  the  matter  as  if  it  were  a  question  of  law.  The 
view  here  e3q>res8ed  is  in  general  that  of  the  American  cases. 
These  may  be  classified  according  to  the  nature  of  the  breach 
conunitted.  A  breach  of  one  instalment  of  an  instalment 
contract  which  causes  a  refusal  to  go  on  with  subsequent 
instalments  may  be  of  several  sorts:  (1)  The  seller  may  have 
failed  to  deliver  the  quantity  of  goods  he  was  bound  to  deliver 
as  an  instalment.  (2)  The  buyer  may  have  refused  to  take 
or  accept  delivery  of  the  quantity  of  goods  he  was  bound  to 
take  as  an  instalment.  (3)  The  buyer  may  have  failed  to  pay 
an  instalment  of  the  price.  (4)  Part  or  all  of  the  goods  de- 
livered by  the  seller  may  have  been  defective  in  quality.  These 
breaches  may  have  happened  in  r^ard  to  one  instalment  or 
in  r^ard  to  more  than  one.  Under  any  of  these  circumstances 
the  innocent  party  should  be  allowed  to  refuse  further  per- 
formance if  the  breach  is  material. 


§  867.  American  dedsioos. 

The  American  cases  clearly  supp(»t  the  doctrine  of  the 
preceding  secticm  at  least  as  to  the  first  three  of  the  classes 
of  cases  just  referred  to.  Failure  to  deliver  one  instahnent 
is  generally  held  to  excuse  the  buyer  from  taking  the  rest.^ 

"Norrington  r.  Wright,  115  U.  S. 
188,  6  S.  Ct.  12,  20  L.  Ed.  366.  In 
this  caae  the  plaintiff  agreed  to  sell 
and  the  defendants  to  buy  5,000  tons 
of  rails,  shipment  to  be  at  the  rate 
of  about  1,000  tons  per  month.  Price 
to  be  paid  on  presentation  of  the  bills. 
The  plaintiff  shipped  400  tons  towards 
the  end  of  the  first  month,  885  tons  in 
the  seoond  month,  1,571  tons  in  the 
third,  860  tons  in  the  fourth,  1,000 
tons  in  the  fifths  and  300  tons  in  the 
sixth.  The  defendants  reoeiyed  and 
paid  for  the  first  month's  shipment,  but 
then  learning  the  amounts  of  the  later 
shipments,  notified  the  plaintiff  that 
they  should  decline  to  accept  them. 
The  trial  court  instructed  the  jury  that 
on  these  facts  the  defendants  had  a 
right  to  rescind  the  contract.     This 


instruction  was  sustained.  In  Cleve- 
land RoUing  MiU  v.  Rhodes,  121  U.  S. 
255,  7  S.  Ct.  882,  30  L.  Ed.  920,  the 
contract  involved  was  for  all  the  pig 
iron  made  from  1,400  tons  of  ore,  to 
be  shipped  in  instalments.  About 
seven-eighths  was  seasonably  shipped, 
the  remaining  one-eighth  was  ddayed 
two  months.  The  buyer  was  hdd 
justified  in  refusing  to  take  any  iron 
after  it  appeared  that  the  seller  could 
not  deliver  all  of  it  in  substantially 
the  time  agreed  upon.  To  similar 
effect  are  California  Ac.  Agency  0. 
Penoyar,  167  Cal.  274,  139  P^.  671, 
674;  BoUman  v,  Burt,  61  Md.  415; 
Pope  V.  Porter,  102  N.  Y.  366,  7  N.  E. 
304;  Wolfert  v.  Caledonia  Springs  Ice 
Co.,  195  N.  Y.  118,  88  N.  E.  24,  21 
L.  R.  A.  864;  King  Phillip  liiills  p. 
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eaaea,  however,  hold  the  contrary  in  the  absence  of  an 
ion  on  the  part  of  the  seller  to  repudiate  or  abandon 
tntract  altogether.**  In  accordance  with  the  prevailing 
can  view,  also,  default  in  accepting  One  instalment  is 
3  excuse  the  seller  from  delivering  the  remaindo*.** 


12  a  I.  Si,  34  Am.  Rep.  003. 
»M  last  cited  the  court  diup- 
of  Simpson  v.  Crippem,  L.  R. 
14,  and  [at  page  86],  sharply 
d  Pordage  v.  Cole,  1  Wms. 
319  [q.  See  aleo  Hamilton  v. 
r  Neb.  210.  lliere  the  defend- 
ed to  rmkt  to  the  plaintifF,  hoUA 
e  for  a  year  for  S6,000  in  twelve 
'  payments.  By  the  same  ooo- 
vas  agreed  that  certain  pmab- 
miahinga  were  to  be  bought 
,  the  buyer  to  pay  for  thnn  on  a 
y.  Rent  was  paid  lor  eleven 
and  then  the  tenant  refused 
tor  the  tweUth  month,  and 
action  on  the  ground  that  the 
e  had  not  cost  aa  much  as  it 
'eed  that  it  had.  IIib  court 
t  the  oovenant  to  purchaae  the 
de  goods  by  the  defendant 
lot  be  enfbroed  without  the 
tJie  furniture  and,  puw  vena, 
orconcnt  of  one  stipulation 
og  on  a  compliance  with  the 

Noiris  V.  Harris,  IS  Cal.  226 
ract  made  at  the  same  time 
rent  articles  at  different  prices 
>  an  entire  contract  unless  the 
i  the  irtiole  was  eeaential  from 
«ct«  of  the  property,  or  was 
0  by  the  agreement  of  the 
and  a  failure  to  obtain  part 
articles,  unless  such  failure 
materially  effect  the  object  of 
tract  and  thua  influence  the 
d  audi  a  failure  been  antic- 
did  not  justify  a  refusal  to 
;  rest);  Henog  t>.  Purdy,  119 
61  Pae.  27  (the  oontract  was 
ale  of  certain  salt  hides,  skins, 
id  tallow  of  animals  [wevioualy 


■tau^tered  and  thereafter  during  the 
curreat  month  to  be  slaughtered;  to  be 
ddivered  on  or  about  the  1st  of  the 
following  month.  It  was  hdd  that 
a  lefusal  to  take  the  salt  hides  did 
not  justify  a  refusal  to  ddiver  the 
other  artiolee,  as  a  separata  prioe  was 
fixed  by  the  contract  for  each).  Ttieee 
cases  should  be  regarded  as  perii^M 
improperly  htdding  the  contracts  be- 
fore the  court  several  separate  con- 
tncte  than  as  laying  down  an  erroneous 
proposition  aa  to  divisible  oontiaota. 
Cf.  California  &c.  Agency  e.  Penoyar, 
167  Cal.  274,  139  Pac.  671,  674. 

■*  In  Creeswell  Co.  v.  Martindale,  63 
Fed.  84,  II  C.  C.  A.  33,  the  oon- 
tract was  for  the  sale  of  about  6,000 
■teem,  each  to  weigh  over  900  pounds, 
to  be  dehvered  in  instalments.  Aftor 
nearly  half  the  cattle  had  been  de- 
livered, the  seller  offered  an  instalment 
of  080  steers.  Of  these  the  buyog 
refused  to  accept  or  pay  for  282  on  the 
ground  that  they  did  not  weigh  900 
pounds.  Before  the  time  for  anoths 
ddivery  arrived,  the  seller  notified  the 
buyers  that  since  they  had  violated  the 
contract  by  rejecting  the  282  head, 
that  no  more  cattle  would  be  delivered. 
The  buyeis  sued  for  damages  for  tJie 
failure  of  the  seller  to  deUver  the  re- 
mainder. The  jury  found  that  the 
rejected  cattle  fulfilled  the  require- 
ments of  the  contract.  The  court  said: 
"The  right  of  a  party  to  a  continuing 
contract  to  refuse  to  make  subeequent 
performance  on  his  part,  after  the 
other  contracting  party  had  refused, 
upon  full  notice  and  d«nand,  to  per- 
form a  substantial  part  of  the  contract 
on  bis  part,  is  not  dependent  on  the 
good  faith  of  the  latter,  nor  on  hie 
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So  failure  to  pay  for  one  mstalmeat  by  the  buyer  excuses 
the  seller  from  delivering  the  rest;  and  this  is  generally  so 
held  without  regard  to  the  reason  for  the  buyer's  failure.^''   A 


belief  that  he  is  not  violating  the  con- 
tract." In  Loudenback  Fertilizer 
Co.  V.  Tennessee  Phosphate  Co.,  121 
Fed.  298,  68  C.  C.  A.  220,  61  L.  R. 
A.  402,  the  plaintiff  agreed  to  buy 
from  the  defendant  the  plaintiff's 
consumption  of  phosphate  rock  for 
five  years,  and  the  defendant  agreed  to 
sell  the  same.  After  about  seven 
months'  performance  the  buyer  for 
nearly  a  year  and  a  half  wrongfully 
failed  to  order  any  phosphate  rock. 
Upon  receiving  an  order  after  that 
time  the  seller  refused  to  fill  it  or  de- 
liver any  more  rock,  and  was  held  not 
liable  for  so  refusing.  In  Smith  v. 
Keith  Coal  Co.,  36  Mo.  App.  567, 
under  a  contract  for  the  sale  of  120 
tons  of  hay  to  be  delivered  before 
May  Ist,  fifty-two  tons  were  delivered 
and  the  defendant  then  rejected  several 
loads  of  merchantable  hay.  The  court 
held  that  on  notice  of  the  rejection  of 
merchantable  hay  the  seller  was 
justified  in  refusing  further  to  perform 
and  disapproved  the  case  of  Simpson  v. 
Crippen,  L.  R.  8  Q.  B.  14.  In  Provi- 
dence Coal  Co.  V.  Coxe,  19  R.  1. 380,  35 
Atl.  210,  under  a  contract  to  sell  10,000 
tons  of  coal,  "cash  thirty  days." 
''Barge  loaded  immediately,  balance 
in  equal  monthly  proportions  before 
February  1,  1893,"  the  buyer  failed 
to  take  shipment  for  July  and  four 
following  months.  This  was  held  to 
warrant  the  seller  in  rescinding  the 
contract.  See  also  Alpena  Cement  Co. 
V.  Backus,  156  Fed.  944,  84  C.  C. 
A.  444;  Alwart  Bros.  Coal  Co.  v.  Royal 
Colliery  Co.,  234  Fed.  20,  148  C.  C.  A. 
36;  Los  Angeles  Gas  &  Elec.  Co.  v. 
Amalgamated  Oil  Co.,  156  Cal.  776, 
106  Pac.  55;  Califomia  &c.  Agency  v. 
Penoyar,  167  Cal.  274,  139  Pac.  671; 
Robson  V.  Hale,  139  Ga.  753,  78  S.  £. 
177;  Koch  v.  Wimbrow,  111  Md.  21,  73 


Atl.  896.  But  see  Worthington  i;. 
Gwin,  119  Ala.  44,  24  So.  379,  43  L.  R. 
A.  382.  The  plaintiff  in  this  ease 
agreed  to  mine  all  the  ore  within  a 
given  territory,  the  defendant  pay< 
ing  monthly  a  specified  sum  for  each 
ton  ddivered.  The  plaintiff  mined 
several  thousand  tons  and  a  small 
part  of  this  was  mined  and  delivered 
in  a  way  not  authorized  by  the  con- 
tract. This  was  held  not  to  give  the 
defendant  a  right  to  forbid  the  plain- 
tiff to  continue  mining.  The  court 
cites  with  approval  the  doctrine  of 
the  English  and  New  Jersey  cases. 

» Youghiogheny  &  O.  Coal  Co.  p. 
Verstine,  176  Fed.  972;  Savannah  River 
Sales  Co.  v.  McFarland,  242  Fed.  587; 
Ackerman  v.  Santa  RosarVallejo  Tan- 
ning Co.,  257  Fed.  369,  (C.  C.  A. 
1919);  Farmers',  etc..  Trading  Co.  i;. 
Ward,  170  Ala.  491,  54  So.  513;  Stokes 
V.  Baars,  18  Fla.  656;  Branch  v.  Palmer, 
65  Ga.  210;  Savannah  Ice  Co.  v.  Amer- 
ican Refrigerator  Co.,  110  Ga.  142,  35 
S.  £.  280;  Armuchee  Pants  Mfg.  Co.  v. 
Juilliard,  14  Ga.  App.  141,  80  S.  £. 
525;  Chicago  Washed  Coal  Co.  v. 
Whitsett,  278  HI.  623,  116  N.  E.  115; 
Patten  o.  Iroquois  Furnace  Co.,  124 
HI.  App.  1;  Ohio  Valley  Buggy  Co.  v. 
Anderson  Forging  Co.,  168  Ind.  593, 
81  N.  E.  574;  Cullen-Friestedt  Co.  v, 
Turley,  50  Ind.  App.  468,  97  N.  E. 
946;  Capper  v.  Manufacturers'  Paper 
Co.,  86  Kans.  355,  121  Pac.  519; 
Central  Lumber  Co.  v.  Arkansas,  etc., 
Liunber  Co.,  86  Kan.  131,  119  F^ 
321;  Godchaux  v,  Chicago  Lumber, 
etc.,  Co.,  131  La.  112,  50  So.  33; 
Curtis  V.  Gibney,  59  Md.  131;  Mc- 
Grath  v.  Gegner,  77  Md.  331,  26  Atl. 
502,  39  Am.  St.  Rep.  415;  Baltimore 
0.  Schaub,  96  Md.  534,  54  Atl.  106; 
SuUivan  v.  Boswell,  122  Md.  539,  89 
Atl.  940;  Eastern  Forge  Co.  v.  Corbin, 
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ew  decisions  in  this  matter  also  adopt  the  English  test, 
rhether  there  was  an  inteot  to  repudiate,  d^iying  the  seller 
right  otherwise  to  refuse  to  continue  performance.^'  Under 
ny  view  a  refusal  to  pay  unless  some  condition  is  performed 
'hich  the  buyer  is  not  justified  in  imposing  will  excuse  the 
slier  from  his  obligation  to  deliver.^'  Nor  it  seems  does  the 
ict  that  the  buyer's  refusal  to  pay  for  an  instalment  is  due 
:>  the  assertion  of  a  right  to  set  off  a  well-founded  claim  for 
amagee  because  of  a  breach  of  duty  by  the  seller  prevent 
le  non-paynaent  from  operating  in  favor  of  the  seller  as  at 
iast  a  dilatory  d^ence.'* 


868.  Defect  in  quality  of  an  instalment. 

Where  the  seller  sends  one  or  more  instalments  of  goods 
iferior  in  quality  to  what  the  contract  calls  for,  there  seems 


S  Mam.  500,  66  N.  E.  419;  Robsoa 
Bohn,  27  Minn.  333,  7  N.  W.  357; 
ilmer  v.  Breen,  34  Minn.  3B,  24  N.  W. 
S;  Berthold  v.  St.  Louis  Construc- 
jQ  Co.,  165  Mo.  280,  65  8.  W.  784; 
udnv  V.  Oftrk,  21  N.  Y.  399; 
okomo  Co.  K.  Inman,  134  N.  Y.  92, 

N.  E.  24S;  Amoican  Broom  Co.  v. 
idickee,  19  N.  Y.  Miac.  30,  42  N.  Y. 

S7I;  Edward  Thompeon  Co.  v. 
icheron,  126  N.  Y.  S.  939,  69  N. 
.  Mi6c.  83;  Reybold  c.  Voorheee, 
)  Pa.  8t.  116;  Rugg  u.  Moore,  110 
i.  St.  236,  1  Atl.  320;  Easton  d. 
ines,  193  Fa.  St.  147,  44  Atl.  264; 
Ipha  Portland  Cement  Co.  v.  Oliver, 
!5  Tenn.  135,  140  S.  W.  595,  38 
R,  A-  CN.  S,)  416. 

"  Monarch  Cyde  Co,  v.  Royer 
iMwl  Co.,  105  Fed.  324,  44  C.  C.  A. 
!3;  Johneon  Forge  Co.  v.  Leonard,  3 
smew.  342,  SI  Atl.  305,  57  L.  R.  A. 
•5,  M  Am.  St.  Rep.  86;  Myer  c 
Tieeler,  65  lows,  390,  21  N.  W.  692; 
uttle-Chapman  Coal  Co.  v.  Coaldale 
jel  Co.,  136  la.  382,  113  N.  W.  827; 
itarton  v.  Amoioan  Iaw  Book  Co., 
B  la.  517,  121  N.  W.  1009,  32  L.  R. 
.  (N.  8.)  1;  CoUina  n.  Swan-Dny 
limber  Co.,  158  Ky.  231,  164  S.  W 


813;  Winch«ter  v.  Newton,  2  Allen, 
492  (<^.  Eastern  Forge  Co.  v.  Corbin, 
182  Maaa.  590,  66  N.  E.  419);  West  u. 
Bechtel,  125  Mich.  144,  84  N.  W.  69, 
51  L.  R.  A.  791;  Beatty  v.  Howe  Lum- 
ber Co.,  77  Minn.  272,  79  N.  W.  1013; 
Blackburn  v.  ReiUy,  47  N.  J.  L.  290, 
1  AU.  27,  54  Am.  Rep.  159;  Otis  v. 
Adams,  56  N.  J.  L.  38,  27  Atl.  1092; 
Empire  Rubber  Mfg.  Co.  v.  Morris, 
77  N.  J.  L.  498,  72  Atl.  1009;  Trotter 
t>.  Heckscher,  40  N.  J.  Eq.  612,  4  Atl. 
S3.  (The  passage  of  the  Uniform 
Sales  Act  has  now  changed  the  New 
Jeraey  law.  Materiality  of  the  breach 
is  now  the  test.  E.  1.  Dupont  de 
Nemours  Powder  Co.  f.  United  Zinc 
&c.  Co.,  85  N.  J.  L.  416,  89  Atl.  992.) 
Tucker  u.  BilUng,  3  Utah,  82,  5  Fao. 
554;  Campbell  &  Cameron  Co.  v. 
Weiase,  121  Wis.  491,  99  N.  W. 
340. 

"  Withers  v.  Reynolds,  2  B.  &  Ad. 
43;  Munroe  v.  Trenton,  etc.,  Co.,  206 
Fed.  456,  124  C.  C.  A.  362;  Sturdevant 
V.  Mittelatffidt,  166  N.  Y.  App.  Div. 
943,  151  N.  Y.  S.  298.  But  see 
Ejoith  n.  Albert  Lea  Mach.  Co., 
(Minn.  1919)  172  N.  W.  488. 

"  See  »upra,  (  859. 
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no  reason  to  distinguish  the  case  from  the  kinds  of  breach 
of  contract  abeady  considered.  Even  if  the  seUer  does  not 
manifest. an  intent  to  persist  in  sending  inferior  goods,  if  he 
has  abeady  sent  a  great  quantity  of  inferior  goods,  the  in- 
evitable consequence  is  that  he  will  not  substantially  per- 
form the  contract  even  though  all  the  remaining  instal- 
ments are  what  the  contract  calls  for.  The  buyer  should, 
therefore,  be  allowed  to  refuse  to  go  on  with  the  contract 
unless  he  has  manifested  an  election  to  do  so  by  knowingly 
and  voluntarily  accepting  inferior  goods,^^  or  otherwise.^' 
The  decisions  perhaps  show  less  readiness  to  allow  a  refusal 
to  go  on  with  the  contract  on  account  of  a  defect  inequality 
than  because  of  the  other  breaches  of  contract  referred  to 
above.  Many  cases  certainly  seem  to  regard  it  as  no  defence 
to  the  buyer  that  a  considerable  quantity  of  inferiw  goods 
has  been  fmnished.^    But  the  view  here  advocated  is  sup- 


'^  As  in  Acme  Brewing  Go.  v.  Wm. 
Rahr  Sons  Co.,  10  Ga.  App.  564,  73 
S.  E.  965;  Bomette  Sawmill  Co.  9. 
Fort  Harrison  Lumber  Co.,  126  La. 
75,  52  So.  222. 

'*  As  by  asldng  that  the  remaining 
goods  be  kept  for  him.  Dolby  v, 
Laramore,  121  Md.  618,  89  Ati.  442. 

"  Jonassohn  v.  Young,  4  B.  &  S.  296; 
Wayne's  Coal  Co.  v,  Morewood,  46 
L.  J.  Q.  B.  (N.  S.)  746;  Guernsey  r. 
West  Coast  Lumber  Co.,  87  Gal.  249, 
25  Pac.  414;  Vallens  v.  Tplman,  103 
Gal.  187,  37  Pac.  213;  Habicht  9. 
Gallagher,  172  Mich.  328,  137  N.  W. 
686;  Blackburn  v.  Reilly,  47  N.  J.  L. 
290,  1  Atl.  27,  54  Amer.  Rep.  159; 
Cahen  v,  Flatt,  69  N.  Y.  348,  25  Am. 
Rep.  203;  Scott  v,  Kittanning  Goal  Co., 
89  P^.  St.  231, 33  Am.  Rep.  753;  Reeves 
i;.  Block,  31  S.  Dak.  60, 139  N.  W.  780; 
Ellison  V,  Flat  Top  Grocery  Co.,  69 
W.  Va.  380,  71  S.  E.  391,  38  L.  R.  A. 
(N.  S.)  539.  In  Blackburn  v.  Reilly, 
45  N.  J.  L.  290,  1  Atl.  27,  54  Am.  Rep. 
159,  the  plaintijff  agreed  to  sell  fifty- 
two  carloads  of  bark  to  be  delivered 
one  carload  a  week  until  the  whole 
should    have    been    delivered.      Five 


carloads  were  delivered  and  paid  for. 
It  was  not  used  for  some  time  after 
delivery  and  the  buyer  then  claiming 
it  was  unfit  for  the  purpose  for  which 
it  had  been  bought  notified  the  seller 
not  to  send  any  more.  The  sdler 
brought  action,  but  the  parties  settled 
their  differences  by  a  further  agree- 
ment for  the  delivery  of  the  remainder 
of  the  bark  weekly,  shipments  to  begin 
on  April  1st  or  within  ten  days.  No 
bark  was  delivered  within  the  time 
stipulated,  and  on  Aiml  2l8t  the  buyer 
gave  notice  that  he  wotdd  not  receive 
any  bark  under  the  contract.  On  an 
action  by  the  seller  for  damages  the 
court  held  that  the  plaintiff  could  not 
recover  because  the  circumstances  were 
not  such  as  to  warrant  an  inference 
that  the  plaintiff  purposed  to  abandon  % 
the  contract.  Cahen  v,  Piatt,  69  N.  Y. 
348,  25  Am.  Rep.  203,  and  Scott  v. 
Kittanning  Goal  Co.,  80  Pa.  St.  231, 
33  Am.  Rep.  753,  were  approved  and 
followed.  See  also  Baer  Grocer  Co.  v. 
Barber  Milling  Co.,  223  Fed.  969,  139 
G.  C.  A.  449;  New  Blue  Grass  Canning 
Go.  V.  Dougan,  151  Ky.  522,  162  S.  W. 
566  {qf.  Newton  v.  Ba^ess  Fruit  Co., 
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trted  by  receut  decisions  of  courts  of  the  highest  standing," 
td  no  doubt  many  of  the  decisions,  apparently  adverse, 
n  be  explaJned  on  the  ground  of  election  or  waiver. 

B69.  Right  temporarily  to  withhold  performance  distin- 
guished from  right  to  refuse  absolutely. 

So  far  as  concema  the  right  to  refuse  performance  of  later 
stalments  because  the  contract  has  been  essentially  broken 
n^ard  to  the  earlier  instalments,  the  results  reached  by 
e  majority  of  -the  American  decisions,  it  is  submitted,  are 
und.  In  the  discussion  of  the  principles  involved  there  is 
le  matter,  however,  that  is  perhaps  insufficiently  brought 
it.  When  one  party  to  an  instalment  contract  violates  in 
y  respect  his  obligations,  it  is  conceivable  that  the  injured 
rty  may  take  one  of  two  portions.  He  may  assert  that 
■■  will  pOTform  no  further  until  the  wrongdoer  h^^  made  good 
i  omission;  or  conceivably  he  may  make  a  more  vigorous 
aertion  of  right  by  refumng  to  go  on  with  the  contract  in 
e  future,  irrespective  of  reparation  for  the  injury.  The 
rtjnction  is  between  sf^ing,  "I  will  not  further  perform 
.til  you  do"  and,  "I  will  never  perform  further  because 
u  have  not  performed  on  time  what  you  agreed  to  do." 
is  submitted  that  situations  often  occur  where  the  injured 
rty  is  justified  in  taking  the  former  stand  when  he  mi^t 

i  Ky.  440, 169  8.  W.  968);  Corey  Co.  Odton  Co.,  196  Man.  474,  82  N.  E. 

htinch,  82  N.  J.  L.  223,  82  Atl.  304.  711,  where  the  oontract  wu  for  900 

'McDoni^  c.   KaoflM  City  Bcdt  cords    of   wood    "largely    chestnut," 

.,  149  Fed.  360,  79  C.  C.  A.  298,  to  be  shipped  and  paid  for  ia  instol- 

L  R.  A.  (N.  S.)   1110.    The  de-  ments,  the  shipment  of  five  cars  of 

ay  of   defective   instalments  wm  wood  which  was  largely  aoft  wood  was 

d  to  justify  the  buyer  in  refusing  to  held  to  justify  a  refusal  to  go  on  with 

on  with  the  oontract  if  prompt  the  contract  altogether,   though   the 

lioe  of  his  election  was  given  to  the  seller  intended  to  moke  up  the  proper 

ex.     But  in  the  instant  ease,  the  proportion  of  chestnut  and  hard  wood 

irt  held  that  in  view  of  the  buyer's  in  later  shipments.    See  also  Botwick 

dpt    of    several    inatalmemts    and  Chemical  Co.  v.  Freeb.O-Lite  Co.,  160 

nrent    satisfaction    with    an    ai^  Cal.  20B,    116  Pac.  747;  Newton  p. 

^ian^it  by  which  the  seller  wa«  to  Baylees  Fruit  Co.,  155  Ky.  440,  159 

laoe   defective  goods,   in   reliance  S.  W.  063;  Enterprise  Mfg.  Co.  v. 

m  which  the  seller  had  made  and  Oppenheim,    114    Md.    368,    79   Atl. 

pped  a  further  sup^dy,  the  notice  1007;  Ungerer  ■>.  Louis  Maull  &e.  Co., 

B  too  late.    In  FuUam  v.  Wright  4  155  Mo.  App.  95,  134  S.  W.  66. 
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not  be  justified  in  taking  the  latter.  Thus  if  the  seller  i 
to  deliver  goods  on  time,  the  buyer  may  say,  "I  will  not  ] 
until  you  deliver"  and,  he  may  say  also,  "I  will  not  take 
second  instalment  until  you  have  deUvered  the  first,  for, 
the  terms  of  the  contract,  that  was  to  precede  the  other. 
The  mere  fact  that  by  the  terms  of  the  contract  one  p^o 
uice  is  to  precede  the  other  makes  the  later  oblation  c 
ditional  on  the  performance  of  the  earlier  obligation.  I 
quite  another  proportion,  however,  to  assert  that  beca 
i^e  earlier  obligation  was  not  performed  on  time,  the  L 
obligation  is  excused  altogether.  This  is  to  assert  that 
simply  performance  but  the  exact  time  of  perfonnanoe  of 
earlier  obligation  is  a  condition  precedent.  Whether  timi 
a  ffyesx  case  is  so  vital  that  a  breach  of  the  contract  in  p< 
of  time  is  a  sufficiently  substantial  or  material  d^ault  to 
to  the  essence  of  the  contract  is  a  question  of  fact.  As 
been  seen,"  time  is  generally  said  to  be  of  the  essence 
mratiantile  contracts.  The  decisions,  however,  do  not  wan 
the  conclusion  that  in  an  instabnent  contract  tiie  sligh 
default  in  time  in  regard  to  any  instalment  is  fatal,  but ; 
considraable  delay  in  delivering  or  accepting  goods  gener 
would  be.  It  is  in  the  case  where  the  first  breach  consisti 
a  failure  to  pay  for  one  instalment  at  Hxe  time  agreed  i 
the  distinction  here  BU{^;ested  finds  its  most  frequent  ap 
cation.  Where  the  contract  provides  that  one  instalm 
shaU  be  p^d  for  before  the  next  instalment  of  goods  is  delivei 
it  is  a  most  unjust  decision  if  the  seller  is  required  to  deli 
more  goods  until  he  has  been  pud  for  what  he  has  aire; 
.delivered."*    It  by  no  means  follows,  however,  that  as  s 

"  See  Pope  v.  Porter,  102  M.  Y.  366,  of  any  more  cement.    Eaatem  F 

7  N.  E.  304,  stated  in  note  42,  supra.  Co.  v.  Cbrbin,  182  Mbos.  500,  SK 

"  See  mpra,  i  845.  N.  E.  419;  National  Machine  & 

"In   Natitmal  Contracting  Co.  v.  Co.  v.  Standard  Shoe  Machineiy 

Vulcanite,  etc.,  Co.,  192  Maaa.  247,  181  Mass.  275,  279,  83  N.  E. 

255,  78  N.  E.  414,  the  court  said:  "The  StephenBcn  o.    Cady,    117  Max 

plaintiff's  failure  to  pay  for  the  cement  Wilkinson  i>.   Blount  Mfg.  Co., 

when  the  bilk  were  due  left  the  defend-  Maaa.  374,  47  N.  E.  1020." 
ant  with  a  rif^t  to  insist  at  any  time  In  Savannah  Ice  Co.  n.  Amei 

that  these  payments  should  be  made.  Refrigerator   Co.,    110   Ga.    142, 

Such  payments  might  be  demanded  as  S.  £.  280,  the  court  rightly  held  tl 

a  oondition  precedent  to  the  delivery  stipulation  making  all  bills   paj 
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'ault  is  made  in  payment  for  an  instalment  of  goods  the 
is  entitled  to  rescind  the  contract  or  totally  refuse  further 
mance,  even  though  the  default  in  payment  continues 
the  time  for  the  next  delivay  of  goods  is  due.  It  might 
e  tiiat  the  seller,  though  entitled  to  delay  further  dehvery 
paid  for  what  he  had  already  delivered,  would  not  be 
id  to  continue  to  refuse  to  deliver  after  paymait  was 
,  The  seller's  right  to  take  the  latter  course  must  depend 
the  materiahty  of  the  breach.^^  It  is  probable  that  time 
lard  to  the  payment  of  money  on  the  day  when  it  has 
promised  is  not  so  vital  as  a  failure  to  accept  or  deliver 
on  the  day  promised.'*  It  is  obvious,  however,  that  this 
rely  a  question  of  de^^e;  delay  in  the  performance  of 
ontractual  oblation  sooner  or  later  must  become  so 
ial  as  to  justify  a  refusal  ever  to  continue  performance.'* 


f  meant  '^that  credit  should 
oded  only  ae  to  such  quiuitities 
18  it  might  require  Id  a  ffyai 
during  that  period,  prompt 
ent  for  which  should  be  made 
•ad  of  the  month  as  a  condition 
nt  to  the  ertenajon  of  further 

I  Raabe  t>.  Squier,  148  N.  Y. 
N.  E.  616,  it  was  held  that  the 
of  goods  under  an  instalment 
t  may  refuoe  to  delivw  the 
Eist^ment  until  the  first  and 
instalntentfl  have  been  paid  for, 
itraet  providing  for  paymeut  of 


I  de- 

x  parte  ChahneiB,  L.  R.  8  Ch. 
le  boyer  under  an  instalment 
t  had  become  insolvent.  The 
t  provided  for  credit,  and  at  the 
f  the  insolvency  the  price  for 
italment  was  due  and  unpaid, 
ustee  in  bankruptcy  claimed 
7  of  the  next  instalment.  The 
eld  that  he  was  not  entitled  to 
lut  tender  of  the  jwioe  not  only 
instalmsit  demanded  but  for  the 
B  d^t.  lliat  is  that  the  seller 
at  pfooeed  with  a  subsequent 


instahnent  until  the  prior  debt  was 
pfud.  See  also  Ackerman  ii.  Santa 
Rosa-Vallejo  Tanning  Co.,  257  Fed. 
389,  (C.  C.  A.  1919);  De  Vivo  v. 
Gallerani,  105  N.  Y.  Misc.  606,  174 
N.  Y.  S.  13;  CoUina-Plass  Thayer 
Co.  p.  Hewlett,  109  S,  Car.  24fi,  95 
a.  E.  510,  and  see  «upra,  J  829. 

"  So  held  under  Sales  Act  in  Ambler 
0.  Sinaiko,  168  Wis.  286,  170  N.  W. 
270. 

**  See  mpra,  i  844,  also  Atlantic 
Lumber  Co.  v.  Bucki,  92  Fed.  864,  35 
C.  C.  A.  69, 109  Fed.  1061,  47  C.  C.  A. 
686;  Ackley  v.  Hunter,  166  Ala.  296,  61 
So.  964;  Beatty  t>.  Howe  Lumber  Co., 
77  Minn.  272,  79  N.  W.  1013;  Bamett 
V.  Elwood  Grain  Co.,  153  Mo.  App.  45S, 
133  S.  W.  866.  In  the  Minnesota  case 
the  plaintifi  asBerted  the  right  totally 
to  rescind  the  contract  on  the  very  day 
on  which  the  defendant  made  a 
breach  of  its  agreement  to  pay  for  on 
instalment  of  logs.  It  was  rightly  held 
that  this  was  not  permissible.  It  is  by 
no  means  clear,  however,  that  failure 
to  ddiver  on  the  day  one  instalment 
of  goods  already  paid  for  would  be 
fatal  to  a  whole  instalment  contract. 

"See    the   discussion    in    National 
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§  870.  Effect  of  part  performance  of  a  divisible  contract 

A  question  that  has  been  somewhat  discussed  is  whether 
it  makes  a  difference  if  the  breach  of  contract  occurs  in  the 
first  instahnent.  Such  was  the  nature  of  the  breach  in  one 
of  the  earliest  Engliflh  cases,^  and  the  later  English  cases 
have  been  disposed  to  distinguish  the  earlier  decision  on  this 
ground.**  The  American  cases  ••  have  not  generally  been 
disposed  to  lay  much  stress  upon  such  a  distinction,  and  it 
seems  rightly.  Though  it  is  generally  true  that  a  breach  at 
the  outset  of  a  contract  need  not  be  so  noaterial  as  a  breach 
after  part  performance  in  order  to  justify  rescission  or  refusal 
to  continue  performance  by  the  injured  party,  the  reason  upon 
which  this  general  rule  is  based  has  little  application  to  the 
class  of  cases  here  under  consideration.  The  reason  for  the 
rule  is  this — ^that  after  a  contract  has  been  partly  performed 
it  is  unjust  to  make  even  a  wrongdoer  lose  the  benefit  of  the 
performance  already  rendered  by  not  allowing  him  to  become 
entitled  to  receive  the  coimter-performance.*'  In  a  divisible 
contract,  however,  such  performance  as  has  been  rendered 
must  ordinarily  be  paid  for  at  the  contract  price,  irrespective 
of  whether  the  rest  of  the  contract  is  performed  or  not.  There 
is,  therefore,  not  the  same  equitable  reason  for  allowing  a 
wrongdoer  to  continue.*  A  question  of  interpretation  which 
sometimes  arises  where  there  has  been  a  smaller  amoimt  of 

in  speaking  of  a  divisible  contract  of 
employment.  Lord  Collins  said:  ''The 
reason  for  the  rule  itself  [of  part  per- 
formance] is  said  by  Serjeant  Williams 
to  be  that  'where  a  person  has  received 
a  part  of  the  consideration  for  which  he 
entered  into  the  agreement  it  would  be 
unjusti  that  because  he  has  not  had 
the  whole,  he  should  be  pomitted  to 
enjoy  that  part  without  either  paying 
or  doing  anything  for  it.'  But  in  this 
case,  as  pointed  out  by  Mr.  Manisty, 
the  respondent  has  given  an  equivalent 
in  service  for  the  remuneration  he  has 
received  in  salary.  He  standsy  there- 
fore, outside  the  reason  of  the  rule." 
See  also  Rosenthal  Paper  Co.  v.  Na- 
tional &c.  Paper  Co.,  226  N.  Y.  313, 
123  N.  £.  766. 


Machine  &  Tool  Co.  v.  Standard  Shoe 
Machinery  Co.,  181  Mass.  275,  63 
N.  E.  900;  Dudley  t;.  Wye,  230  Mass. 
350, 119  N.  E.  790,  and  the  cases  cited, 
supray  §  867,  n.  67,  69,  70. 

*^Hoare  v.  Rennie,  5  H.  d;  N. 
19. 

•*  See  supra,  §  865,  n.  000.  But  in 
Jackson  v.  Rotax  Motor  Co.,  [1910]  2 
K.  B.  937  (C.  A.),  a  buyer  was  held 
entitled  to  refuse  an  instalment  of 
inferior  quality,  though  there  had  been 
part  performance  by  the  previous 
delivery  and  acceptance  of  an  instal- 
ment of  proper  quality. 

»  See  supra,  §  867. 

"  See  supra,  §  841. 

"In  General  Billposting  Company, 
Ltd.,  t;.  Atkinson,  [1900]  A.  C.  118,  122, 
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goods  delivered  or  accepted  in  one  or  more  instalments  than 
the  contract  calls  for  also  deserves  attention.  If  an  offer  of 
further  instahnents  according  to  the  contract  is  thereafter 
madei  the  question  arises,  Is  the  offer  to  be  interpreted  as 
ao  offer  to  fulfill  the  obligation  to  perform  the  remaining  instal- 
ments according  to  the  original  tenns  of  the  contract,  or  is  the 
proper  interpretation  rather  that  the  whole  amount  of  the 
goods  is  to  be  delivered  making  the  default  only  a  delay  in 
deliveiy  or  accepting  some  of  the  goods?  This  is  a  question 
of  fact,  and  each  case  must  be  considered  upon  its  own  cir- 
cumstances.^ 


*In  Hun  Coal  Co.  v.  Empire  Coal 
Co.,  113  Fed.  266,  61  C.  C.  A.  213, 
the  seller  agreed  to  sell  the  pro- 
duction of  its  coke  ovens  and  the 
buyer  to  take  his  production  of  not 
ksB  than  20,000  tons  during  the  year 
that  the  contract  was  to  run.  Orders 
and  ddlTeries  of  coke  were  to  be 
made  in  as  nearly  as  possible  equal 
weekly  instalments,  the  price  to  be 
paid  on  the  20th  of  each  month,  "the 
usual  strike,  accident,  and  transporta- 
tion clauses  to  mutually  govern."  The 
usual  clause  referred  to  provided  that 
in  case  of  contracts  deliveries  might  be 
WMpended,  or,  at  the  option  of  the 
party  not  in  default,  mi^^t  be  imme- 
diately canceled  during  the  oontinu- 
anoe  of  the  intennption.  A  strike 
occurred  and  deliveries  were  sus- 
pended. It  was  held  that  the  pur- 
chaser could  not  demand  delivery  of 
coke  sufficient  to  make  up  a  total  of 
20,000  after  the  expiration  of  the 
period  originally  fixed  in  the  contract. 
In  Honck  v.  Muller,  7  Q.  B.  D.  92,  the 
court  seemed  to  regard  a  failure  of  the 
hayer  to  take  delivery  of  the  first 
instalments  of  a  contract  extending 
over  three  months  as  amounting  to 
a  refusal  to  take  the  total  amount  of 
iron  for  which  the  contract  called. 
The  materiality  of  the  breach  may 
wefl  dqwnd  upon  which  construction 
is  proper.     Ordinarily   a   failure   to 


deliver  or  take  the  amount  called  for 
by  the  contract  will  be  a  more  ma- 
terial breach  than  a  delay  in  perform- 
ance as  to  some  instalments. 

In  Craig  v.  Lane,  212  Mass.  196,  98' 
N.  E.  685,  the  court  said:  "The  de- 
fendant's contract  was  an  entire  one 
for  the  purchase  of  three  cars  of  pota- 
toes; and  it  was  not  severed  by  the 
fact  that  the  plaintiff  shipped  them  at 
different  times  and  drew  a  separate 
draft  for  the  alleged  contents  of  each 
car  at  the  agreed  price.  We  aasimie 
without  deciding  that  upon  discovering 
the  shortage  which  he  claimed  in  the 
load  of  the  first  oar  he  might  have 
declined  to  accept  it  and  rescinded  his 
contract.  But  he  chose  not  to  do  this. 
Instead  of  doing  so  he  accepted  that 
car  load  and  sold  it  to  a  customer  of 
his  own,  thus  putting  it  beyond  his 
power  to  return  it  to  the  plaintiff.  He 
could  not  then  rescind  the  contract  by 
reason  of  the  shortage.  He  must  seek 
his  remedy  under  the  contract  by  way 
of  set-off  or  recoupment,  or  by  an 
independent  action.  Morse  v.  Brackett, 
98  Mass.  205;  Mansfield  v.  Trigg, 
113  Mass.  350;  Barrie  v.  Earle,  143 
Mass.  1,  8  N.  £.  639,  58  Am.  Rep. 
126;  Obery  v.  Lander,  179  Mass.  125, 
130,  60  N.  E.  378;  Fullam  v,  Wright  & 
Colton  Co.,  196  Mass.  474,  476,  82 
N.  E.  711." 
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§  871.  Whetiier  the  party  first  in  default  con  ever  recove 

The  statement  is  frequently  made  th&t  the  party  firs 
default  under  a  bilateral  contract  cannot  recover  for 
subsequent  failure  of  the  other  party  to  perfonn.**  Freque 
a  party  first  in  default  may  recover  the  value  of  what  he 
done  or  given."  But  so  far  as  concerns  an  action  on  the  i 
tract  the  statement  is  true  where  the  first  default  is  matt 
and  there  is  dependency  between  the  performances  in  quest 
It  is  obviously  not  true  of  independent  promises,  and  eve 
contracts  where  there  is  a  general  dependency  a  partic 
promise  may  be  so  far  independent  of  a  counter  promise  < 
breach  of  one  will  not  excuse  liability  on  the  other.  1 
in  divisible  contracts  a  situation  may  arise  where  a  debt 
became  due  for  an  instalment  furnished  and  must  be  ] 
though  the  creditor  was  the  first  party  to  break  a  provi 
of  the  contract.  It  may  be  supposed  that  payment  for  < 
instalment  furnished  under  such  a  contract  is  not  to  be  n 
until  the  expiration  of  a  certain  period  of  credit.  Before 
period  of  credit  for  one  instalment  has  elapsed  and,  theref 
before  t^e  buy^  is  in  default,  the  seller  may  fail  to  perf 
the  second  instalment  when  due,  thereby  committij^ 
first  breach  of  the  contract.  He  will  not,  on  that  acco] 
be  deprived  of  his  right  to  sue  for  the  price  of  the  first  Lnf 
ment.    A  debt  arose  for  that  price  when  the  instalment 

«>  In  Rice  p.  Hdelity  &  Deposit  Co.,  82, 34  Am.  Rep.  603 ;  Smith  t>.  Lew 

103  Fed.  427,  433,  43  C.  C.  A.  270,  the  Ind.  98;  Hoare  v.  Hennie,  5  Huri, 

court  B&id:  "He  who  commits  the  first  19;  Pope  u.  Porter,  102  N.  Y.  366, 

subfltantial  breach  of  a  oontract  caimot  7  N.  E.  304;  Dwinel  v.  Howan 

maintftin  an  action  against  the  other  Me.  2S8;  Robaon  v.  Bohn,  27  i 

contractiiig   party   for  a   subsequent  333,  334,  7  N.  W.  357;  Reybo 

faUure    to    perfonn.     Creas well,  etc.,  VooTheee.SO  P&.  St.  116, 121;3tei 

Cattle  Co.  u.  Martindale,  63  Fed.  84,  son  v.  Cady,  117  Mass.  6,  9;  Bran 

89,  11  C.  C.  A.  33,  38,  27  U.  8.  App.  Pahner,  65  Ga.  210;  Hetcher  o.  ' 

277,  284,  285;  Norrington  u.  Wri^t,  23  Vt.  114,   119."     See  also  Nat 

115  U.  8.  188,  204,  20fi,  6  Sup.  Ct.  12,  Surety  Co.  v.  Long,  125  Fed.  887, 

29  L.  Ed.  366;  FiUey  v.  Pope,  115  U.  8.  60  C.  C.  A.  823;  Forreat  City  Bo: 

213,  6  Sup.  Ct.  19.  29  L.  Ed,  372;  v.  Sims,  208  Fed.  109,  125  C.  ( 

Cleveland  Rolling  Mill  d.  Rhodes,  121  337;  White  Oak  Fuel  Co.  p.  O 

U.  a  255,  261,  284,  7  Sup.  Ct.  $82,  30  257  Fed.  54,  56;  California  Ac  A| 

L.  Ed.  020;  Beck  &  Fauli  Lith.  Co.  v.  v.  Penoyar,  167  Col.  274,  130  P&c. 

Colorado  M.  A  E.  Co.,  52  Fed.  700,  3  674. 

C.  C.  A.  248,  10  U.  S.  App.  486,  470;  "See  tupm,    (881,   infra,    SS 

King  PhUip  Mills  v.  Slater,  12  R.  I.  et  aeq. 
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Furnished,  aad  a  subsequent  breach  of  another  iustabnent 
of  the  contract  can  have  no  effect  on  this  liability.'^  So  in  a 
divisible  contract  of  service  a  breach  of  contract  by  the  em- 
ployee will  not  deprive  him  of  a  right  to  recover  a  divisible 
poirtion  of  his  compensation  for  a  corresponding  portion  of  the 
agreed  service,  which  has  been  completely  perfonoed.** 


I  872.  Effect  of  stating  a  price  for  part  of  the  performance 
in  a  contract  not  whoOy  divisible. 

In  a  completely  divisible  contract  the  whole  perfonnance 
an  each  side  is  divided  into  parts  corresponding  with  parts 
if  the  couater  promise.  Not  infrequently,  however,  a  con- 
tract may  contain  a  promise  the  performance  of  which  is 
stated  as  the  price  or  exchange  for  certain  counter  performance; 
md  the  contract  may  also  contain  other  promises  for  which 
lo  special  price  is  fixed.    A  common  illustration  is  a  sale  of 


"  This  waa  so  held  in  J.  K.  Aimsby 
^.  D.  Gi&y'B  Harbor  ConuDerciBl  Co., 
J2  Or.  173,  123  Pac.  32,  36,  and  the 
xnirt  supported  its  conclusion  by 
laying:  "The  case  of  Harber  Broe. 
Do.  p.  Moffat  Cycle  Co.,  151  HI.  84, 
«,  37  N.  E.  676,  679,  is  very  much  in 
Mint  upon  this  question.  He  action 
ma  upon  a,  contract  for  the  sole  of 
Mcycles,  deliTeriee  to  be  made  in  in- 
italments,  and  payment  for  each  ship- 
nent  within  30  days.  Both  parties 
wen  in  default.  The  court  said:  'The 
luestion  here  distinctly  presented  aa 
be  controlling  one  is  whether  a  vendee 
vho  has  accepted  goods  delivered  un- 
ler  an  express  contract,  but  not  at  the 
.ime  or  in  the  quantity  required  by  it, 
vith  knowledge  of  the  default  of  the 
vendor  in  those  lespecta,  but  has 
limsdf  failed,  witiiout  legal  excuse, 
a  pay  for  them  according  to  it,  can 
naintain  an  action  on  the  contnct  for 
uch  a  default  of  the  roidor.  We 
Lhink  the  general  rule  everyirtieTe 
recognised  is  against  it.  .  .  .  Fenn- 
jylvania  Coal  Co.  v.  Ryan,  107  HI. 
226;  Bradley  v.  King,  44  Dl.  339; 
Stewart  v.   Many,   7  III.   App.   508. 


For  appellant,  the  attempt  is  made  to 
evade  the  force  of  these  decisions  by 
the  claim  that  appellee  was  first  in 
default,  whereby  appellant  waa  dam* 
aged  in  the  amount  exceeding  the 
price  of  the  goods  received,  for  which 
he  failed  to  pay,  and  from  that  time 
until  the  suit  was  brought  always  had  a 
juat  claim  for  damages  by  appellee's 
default  exceeding  the  amount  for  which 
appellant  waa  in  arrears.  .  .  .  But 
the  question  is  not  whether,  upon  a 
fair  settlement,  offsetting  damages 
against  price,  appellant  really  owed 
anything,  but  whether,  accepting  the 
machines  imder  contract,  it  performed 
that  contract  on  its  part  as  to  pay- 
ment." Cf.  California  Ac.  Agency  v. 
Penoyar,  167  Cal.  274,  139  Pac.  671. 
He  contrary  statement  of  Ray,  J.,  in 
Burgie  o.  Hicks,  203  Fed.  340,  347, 
cannot  be  supported.  See  supra,  {  844. 
•<  Button  V.  Thompson,  L,  R.  4  C.  P. 
330;  Martin  u.  Everett,  11  Ala.  375; 
Tipton  V.  Feitner,  20  N.  Y.  423,  429; 
Walsh  V.  New  York  &c.  Co.,  88  N.  Y. 
App.  D.  477,  85  N.  Y.  S.  83;  Penis- 
ton  D.  John  Y.  Huber  Co.,  196  Pa.  580, 
46  Atl.  934. 
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chattels  with  a  collateral  warranty.  The  price  is  In  terms 
promised  for  the  specific  article  purchased  and  if  title  is 
transferred  an  action  for  that  price  may  be  maintained  with- 
out allying  or  proving  the  fulfilment  of  the  warranty.^  For 
the  same  reason  after  a  sale  of  real  estate  ''Even  a  defective 
title  is  no  defence  to  the  foreclosure  of  a  purchase  money 
mortgage  or  ground  of  abatement  of  price  in  the  absence  of 
fraud  or  eviction/'  •*  So,  as  part  of  a  contract  for  the  pur- 
chase of  goods  there  may  be  a  promise  for  an  agency  or  an 
exclusive  market  or  for  freedom  from  competition.  Breach 
of  such  a  promise  will  not  excuse  the  buyer  from  paying  the 
contract  price  for  property  which  he  has  received,^  or  as  part 
of  a  licensing  contract  there  may  be  a  promise  to  pay  a  royalty 
for  each  article  sold.  This  royalty  must  be  paid,  thou^ 
collateral  tenns  of  the  contract  are  broken  by  the  licensor, 
unless  the  royalty  was  promised  to  a  material  degree  as 
payment  for  the  performance  of  these  terms.^  Other  cases 
similar  in  principle  occasionally  occur.^    In  such  a  case  a 


•«  Farkssr  v,  PtOmer,  4  B.  ft  Aid.  387; 
Rogers  &.  Brown,  103  Me.  478,  70  Atl. 
206.  Tlie  buyer  must  recoup,  oounter- 
olaim  or  take  affirmative  steps  to 
rescind. 

**  Ratkewics  v  .  Kara,  (N.  J.  L. 
1918),  103  Atl.  912.  See  also  Patton  v, 
Taylor,  7  How,  132,  159,  12  L.  Ed. 
637;  Peters  v.  Bowman,  98  U.  S.  56,  25 
L.  Ed.  91;  Byrd  v,  Turpin,  62  Ga.  591; 
Douglass  V,  Tliomas,  103  Ind.  187,  2 
N.  E.  562;  McLelland  v,  A.  P.  Cook 
Co.,  94  Mich.  528,  64  N.  W.  298; 
Peabody  v,  Kent,  213  N.  Y.  154,  107 
N.  E.  51;  Hill  v,  Butler,  6  Ohio  St.  207; 
Lessly  v.  Bowie,  27  S.  Car.  193,  3 
S.  E.  199;  Darling  v,  Osborne,  51  Vt. 
148. 

**  Mark  v.  Stuart-Howland  Co.,  226 
Mass.  35,  115  N.  E.  42;  Springfield 
Seed  Co.  t;.  Walt,  94  Mo.  App.  76,  67 
S.  W.  938;  Tichnor  v,  Evans,  (Vt. 
1918),  102  Atl.  1031,  L.  R.  A.  1918  C. 
1025.  Cf.  Rosenthal  Paper  Co.  v. 
National  Ac.  Paper  Co.,  226  N.  Y. 
313, 123  N.  E.  766.    See  also  Moorman 


V.  Pftrkerson,  131  La.  204,  59  So.  122, 
Ann.  Cas.  1914  A.  1150,  and  cases 
cited  supraf  §  841. 

"  See  Wilfley  v.  New  Standard  Con- 
centrator Co.,  163  Fed.  421,  90  C.  C. 
A.  543;  Rosenthal  Pap&r  Co.  v.  Na- 
tional Ac.  Paper  Co.,  226  N.  Y.  313, 
123  N.  E.  766. 

••Tlius  in  Cadwell  p.  Blake,  6  Gray, 
402  the  defendant  purchased  certain 
machinery  and  a  right  to  manufacture 
paper  by  a  special  process.  The  i^ain- 
tiff  sold  the  machinery  and  the  right  to 
manufacture  and  agreed  to  instruct 
the  buyers  in  the  art  of  making  paper 
by  the  process  in  question.  The  de- 
fendant promised  to  pay  "for  said  ma- 
chinery," a  fixed  sum  and  for  the  ri^t 
to  manufacture,  a  share  of  the  profits. 
No  price  was  fixed  for  the  instruction. 
In  an  action  for  the  price  of  the  ma- 
chinery the  defendant  was  held  not 
liable  unless  the  instruction  had  been 
given.  In  view  of  the  fact  that  the 
price  of  the  machinery  was  payable  in 
paper    manufactured    by    the    secret 
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ebt  arises  for  the  price  stated  in  the  contract  for  a  por- 
on  of  the  performance  as  soon  as  that  porticm  is  rendered, 
□d  this  debt  is  recoverable  in  epite  of  default  in  the  rest  of 
le  contract.    It  may  be  urged  that  frequently  the  defendant 


:ooees,  the  deoiBiDn  seems  right — 
leie  was  &  ooodition  implied  in  fact. 
ut  had  the  price  been  payable  in 
lah,  it  seems  that  the  defmdant  while 
.  poaBeesion  of  the  machineiy  oould 
it  itivae  to  pft)'  the  contntct  pax  tor 

In  FoUak  v.  Brush  Electrio  Assoc., 
S  U.  S.  44^  32  L.  EkI.  474, 9  Sup.  a. 
[9,  the  plaintiff  sued  on  a  contract 
hioh  included  a  proTiaion  for  the  aale 
'  certain  maohinery  to  the  defendant 
,  B  fixed  |»ii»  and  also  for  the  pay- 
ent  by  him  of  a  sum  of  money  in 
,tisfaction  of  pre-existing  claims  and 
le  tnmsf  w  to  him  td  certain  BharcB  of 
ock  ia  the  Brush  Electric  Light  and 
awBt  Co.  of  Montgomery.  Tlie 
Hirt  said:  "It  ia  also  contended  that 
le  plaintiff  was  Qot  oititled  to  re- 
iver, except  upcm  averment  or  proof 
lat  it  had  transferred  or  offered  to 
ansfer  to  the  defendant  the  aharea  of 
ock  held  by  it  and  by  the  Brush 
lectric  Company  of  Cleveland,  Ohio, 

the  Brush  Electric  Light  and  Power 
ompeny  of  Mont^mery-  This  can- 
it  be  unless,  as  insisted,  his  promise 
I  pay,  in  the  contingency  named  in  the 
lird  article  of  the  agreement  of 
ovember  13, 1883,  the  sum  of  $6,180, 
as  in  CMioideration  of  the  pl&intiS'a 
romise  to  transfer,  or  have  tlanaf  erred 
I  him,  the  above  eharea.  .  .  . 

"  It  is  manifest  that  the  oovenant  of 
le  plaintiff  in  relation  to  the  transfer 
:  stock  in  the  Brush  Electric  Light  and 
Dwer  Ctnnpany  b  wholly  independent 
'  the  agreement  in  relation  to  the 
lachine,  dial  and  lamps  in  question. 
he  consideration  for  such  truister, 
id  tor  the  settlement  and  satisfaction 
^  all  flaimn  due  by  Follak  &  Co.  and 
f  the  Brush  Electric  I^ght  and 
the  pluntiS,  was 


the  payment  l^  Pollak  of  a  certain 
amount,  part  in  caah  on  the  execution 
of  the  agreement  of  Novembv  13, 
1SS3,  and  the  balanoa  on  the  lat  of 
January,  1884.  On  the  other  band,  the 
consideration  Im  Follak's  agreement  to 
pay,  in  a  certaift  contingency,  a  speci- 
fied sum  for  the  machine,  dial  and 
lamps,  was  his  beoraning  the  abeolut« 
owner  of  those  articles,  upon  the 
happening  of  that  contingency.  Hie 
cost  of  the  articles  was  fixed  by  the 
agreement  at  a  cotoin  aggre^te  sum, 
without  raference  to  the  transfer  of  the 
above-mentioned  atock. ' ' 

See  also  Loveland  o.  Epstein  Drug 
Co.,  227  Mass.  311,  116  N.  E.  670. 
Cf.  Holbart  P.  Lauritson,  34  So.  Dak. 
267,  148  N.  W.  19,  30,  where  the  court 
said;  "It  is  contended  by  the  appellant 
that,  the  defendants  having  received 
the  horse  and  signed  the  note,  they 
became  bound  to  pay  the  money,  and 
it  was  ^olly  inunaterial  to  them 
whether  they  paid  it  to  the  bank  or  to 
Gieen  or  to  some  subsequent  pur- 
diaser.  Hug  contention  is  ikot  sup- 
ported by  the  facts  in  this  case.  At  the 
time  the  note  was  executed.  Green  bad 
not  completed  his  port  of  the  transac- 
tion. He  had  not  furnished  the  cer- 
tificate of  r^istration  of  the  horse 
which  was  a  part  of  the  consideration 
for  the  note.  It  is  clear,  from  the 
facts  appearing  from  the  record,  that 
the  d^endants  purchased  the  horse 
only  because  they  thought  th^  were 
getting  a  registered  animal;  that, 
without  the  certificate  of  registration, 
they  did  not  wont  the  horse  at  all; 
that,  until  such  certificate  was  fui^ 
nished,  defendants  were  not  liable  on 
the  note  and  had  a  good  defence  to  the 
collection  thereof." 
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would  not  have  agreed  to  pay  this  price  except  on  ihe  assi 
tioB  that  the  other  promisee  m  the  contract  were  to  be  1 
This  is  true  and  because  it  is  true  the  injured  party  ah 
be  aUowed  to  refuse  to  go  on  with  the  baif;ain  if  it  is 
wholly  executory  "  and  should  be  allowed  to  rescind  it 
thou^  executed,  if  he  can  restore  to  ihe  other  party  the 
fonnance  which  has  been  received.'  Thus  for  breacl 
warranty  he  should  be  allowed  to  rescind  an  executed  e 
But  so  long  as  the  defendant  has  received  and  retains 
performance  for  which  he  promised  to  pay  a  fixed  sum, 
going  in  the  teeth  of  the  express  terms  of  the  contrac 
excuse  him  from  liability.  Under  such  circumstance! 
must  se^  redress  for  non-parformance  of  other  promise 
a  cross-action  or  counts  claim,  and  this  is  true  even  the 
without  fault  on  his  part,  he  is  unable  to  put  the  other  p 


••  Keith  V.  Hoachbecg  Optical  Co., 
48  Ark,  138,  2  S.  W.  777. 

'  Freet  v.  American  Eleotrioal  Sup- 
ply Co.,  267  HJ.  248,  100  N.  E.  933; 
Rackematm  v.  Riverbank  Imp.  Co., 
167  MoBB.  1,  44  N.  E.  990,  67  Am.  St. 
427;  Bride  i-.  Riffe,  93  Neb.  355,  140 
N.  W.  639;  Koemer  u.  Heutt,  8  N.  A- 
App.  D.  602,  40  N.  Y.  8.  1021. 

'  See  infra,  {{  1461  ei  uq. 

In  Freet  v.  American  Eleotrioal 
Supply  Co.,  257  Dl.  248,  100  N.  E. 
933,  937,  the  court  said:  "Appellant 
contends  that  the  proviaian  of  the  con- 
tract requiring  him  to  aell,  and  ap- 
pellee to  purchase,  800  fire  extinguish- 
ers at  $1.25  each,  a  severable  from  the 
Other  provieionB  of  the  contract;  that 
the  relation  of  vendor  and  vendee  was 
thereby  created;  and  that  under  the 
contract  appellee  became  liable  to 
pay  the  contract  price  for  the  goods 
upon  delivery,  even  though  there  may 
have  been  a  breach  by  appellant  of  all 
the  other  provisionB  of  the  contract.  .  . 

"In  our  judgment  the  provision  of 
the  contract  requiring  appellee  to  pur- 
chase from  appellant  800  fire  extin- 
guishers is  BO  connected  with  and 
dependent  upon  the  provision  allotting 


to  appellee  the  State  of  lUinc 
tmitory  over  which  its  agency  s 
extend,  that  a  breach  of  the 
provision  by  appellant  would  ji 
appellee  in  rescinding  the  contrac 
refusing  to  perform  the  former  | 
sion.  The  principal  object  of  the 
tract  was  the  appointment  of  ap 
as  appellant's  agent  for  the  Sta 
Illinois,  lliat,  together  with  the  e 
and  oommiBsiona  attached  thi 
was  the  sole  inducement  for  the 
chase  of  800  fire  extinguisher 
appellee.  The  fire  extinguiaheta 
chased  by  appellee  were  not  f( 
own  use,  nor  was  appellee  to  as 
the  risk  of  reselling  them.  It  ws 
plain  intention  of  the  parties  tba 
800  fire  extinguishers  should 
stitute  appellee's  stock  as  agent 
of  which  orders  taken  in  its  ten 
could  be  filled,  and  that  the  Boh 
sale  was,  in  fact,  merely  a  depo 
S1,000  by  appellee  as  security  fo 
payment  of  that  portion  of  the  n 
derived  from  the  sales  of  such  sto 
appellee  as  agent  which,  unde: 
contract,    appeUant   was   mtitle 
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1  statu  quo  by  returning  the  perfotmance  which  he  has  re- 
iived.  It  should  be  observed  that  the  difficulties  presented 
y  contracts  of  the  kind  in  question  are  not  entirely  absent 
am  wholly  divisible  contracts.  The  price  for  one  instal- 
ent  is  fised  on  the  assumption  that  all  the  instalna^ts  are 
>  be  carried  out.  The  price  for  a  month's  service  is  fixed 
»  the  assumpti(m  that  the  contract  will  be  carried  out  for 
le  full  term,  and  if  it  were  not  for  these  assumptions,  the 
ice  m^t  well  have  been  different.'  The  necessary  adjust- 
ent  of  the  rights  of  the  parties,  however,  can  be  made  with 
ore  justice  and  less  violence  to  the  terms  of  the  contract 
r  leavh^  the  defendant  to  his  remedy  by  cross  action  or 
lunterclaim,  raUier  than  by  excusing  him  from  performing 
s  own  promise.  But  though  the  injured  party  is  thus  bound 
perform  the  portions  of  the  contract  for  which  he  has 
ceived  the  full  agreed  exchange,  his  obUgation  to  perform 
her  executory  portions  of  the  contract  ^rill  depend  on  the 
ateriality  of  the  breach.* 

B73.  A  bilateral  contract  to  form  a  future  contract  or  sale. 

A  bilateral  contract  may  bind  the  parties  thereto  to  enter 
to  another  contract  in  the  future.     If  tiie  parties  both  fulfil 

'  Thus  in  Simpsoa  f.  Crippin,  L.  R.  tion^,  etc.,  Paper  Co.,  175  N.  Y.  App. 

^  B.  14,  the  contract  was  to  take  Div.    606,    162   N.    Y.    S.   814,    the 

inthly  for  a  year  a  certain  quantity  owners  of  letters  patent  granted  the 

coal  at  a  certain  price  per  ton;  the  defendant  an  exclusive  license  in  con- 

lue  of  the  coal  is  lesB  in  mid-aunuuer  sideration  of  royalties  at  a  specified 

m  in  mid-winter,  yet  a  debt  for  the  rate  for  each  article  sold,  whidt  the 

itract    price   would    arise    for   coal  seller  agreed  should  not  be  lees  than 

Tiished  under  the  oontract  at  any  S500  for  each  year  of   the  five-year 

laon.  contract.      The    licensor    agreed    to 

When  a  young  graduate  of  a  law  protect  the  patent  from  infringement. 

K>ol   enters   into   a   contract   for   a  It  waa  held  that  this  agreement  was 

ii'a  employment  in  an  office  at  a  not  an  independent  covenant  and  that 

tain  saloiy  for  each  month,  he  ob-  though  the  Ucensee  was  bound  to  pay 

na  a  right  to  his  moathly  salary  by  the  agreed  royalty  for  each   article 

ving  the  first  week  or  month,   ir-  sold,  he  was  not  bound,  in  view  of  the 

pective  of  bis  future  failure  to  per-  licenaor's  breach  of  promise,  to  pay  the 

m  the  remainder  of  the  contract,  yet  agreed  minimum  of  S600.     The  Court 

ia  obvious  that  his  services  at  the  of  Appeals  allowed  full  recovery,  on  the 

pfining  of  the  term  are  of  sli^t  ground  that  the  defmdant  hod  cOQ- 

lue.  tinned  to  enjoy  the  benefit  of  the  con- 

•  In   Rosenthal  Paper  Co.   v.   Na>  tract.    226  N.  Y.  313,  123  N.  E.  766. 
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their  obligations  two  sucoeemve  contracts  will  be  fon 
The  second  contract  may  be  ^ther  bilateral  or  tmilati 
A  bilateral  contract  to  issue  and  to  take  insurance  is  not 
common.  When  a  policy  of  insurance  is  actually  issuei 
second  contract  is  entered  into.  A  contract  to  enter  ini 
charter  party,  or  to  enter  mto  a  lease,  or  to  make  a  canveyi 
are  other  illustratdons.  There  can  be  no  d^randency  betv 
the  obligations  of  a  preliminary  contract  and  those  of 
second  contract.  The  perfoimances  of  the  mutual  pran 
in  the  preliminary  contract  are  the  exchai^  for  tme  anot 
Neith^  of  these  performances  is  the  exchange  for  a  paf( 
ance  under  the  subsequent  contract.  Therefore  one 
C(mtracts  for  insurance,  though  entitled  to  such  a  pollc; 
is  customary,  and  justified  in  refusing  any  other,  is  liable 
the  premium  if  he  actually  accepts  a  policy  of  a  kind  w' 
does  not  fulfil  the  obligation  of  the  insurer  in  the  prelimii 
contract. 

One  who  agrees  to  charter  a  vessel,  may  refuse  to  take 
vessel  if  it  does  not  comply  with  the  express  and  im[ 
undertakings  of  the  contract.  But  if  the  vessel  is  once  ta 
it  is  no  defence  to  the  oblation  to  pay  the  freight,  that 
vessel  did  not  fulfill  the  terms  of  the  preliminary  conti 
The  promise  to  give  such  a  vessel  is  in  exchange  for  the  proi 
to. take  such  a  vessel,  not  for  the  promise  to  pay  frei{ 
Similarly,  one  who  contracts  to  take  a  lease,  need  nol 
so  if  the  promises  of  the  lessor  in  regard  to  the  leased  prop 
are  not  kept.'  But  having  once  taken  the  lease,  he  is  bo 
to  pay  rent  for  the  leased  premises  whatever  breach  of 
preliminary  conb-act  the  lessor  may  have  committed, 
same  is  true  in  the  case  of  a  contract  to  buy  real  or  persi 
property.  If  such  a  sale  is  fully  executed  on  both  sides,  tl 
is  no  (^portunity  for  the  question  to  arise,  but  if  the  sal 
on  credit,  or  if  the  seller  makes  warranties  eitiier  by  deei 
otha*wise,  the  second  transaction  is  at  least  in  part  an  ex 
tory  contract.  It  is  no  defence  to  tiie  liabiUty  on  such 
executory  obligation,  that  there  has  been  a  breach  of 

'  The  contrary  decision  of  Thompson      criticised   in    Laagdell,    Summar 
V.  Gilleepy,  6  El.  A  Bl.  20B,  is  justly      Gontracta,  S  119. 

•  See  it^ra,  i  890. 
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ninary  contracts  What  has  been  said  does  not  neo- 
ily  affect  the  right  wholly  to  reaciud  the  second  trana- 
Q  on  account  of  a  breach  of  the  prior  one.  In  case  of 
[,  or  such  mistake  as  justifies  rescisdoo,  and  even  in  case 
material  breach  of  the  promise  in  the  proliminary  con- 
,  the  second  transaction  should  be  set  aside  and  rescission 
ed,  if  the  parties  can  be  put  in  atafu  quo,  but  not  oth^- 


u  Distinction  between  performance  and  preparation  for 
performance. 

[>ari7y  to  a  contract  frequently  will  not  be  able  to  perform 
Jess  he  noakes  ceri^in  preliminary  prepantions,  but  he 
not  on  that  accoimt  bind  himself  contractually  to  make 
preparaUoQ.  One  who  contracts  to  sell  goods  of  certain 
iption  cannot  do  so  imless  he  first  procures  the  goods,  and 
y  be  supposed  if  he  procured  them  it  would  be  necessary 
re  an  order  long  in  advance;  yet  the  mere  failure  to  give 
an  order  has  never  been  held  a  breach  of  contract.  It 
question  of  construction  where  the  line  is  to  be  drawn 
een  the  performance  to  ^^^ch  a  party  binds  himself, 
the  preparation  which,  as  matter  of  fact,  is  necessary 
preliminary  to  such  performance.  The  failure  to  per- 
a  necessary  preliminary  witiiin  the  time  when  it  must 
stormed  thoi^  in  itself  not  a  breach  of  contract,  may, 
iiieless,  justify  the  other  party  in  refusing  to  perform 
continue  performance  on  his  side.  It  is  at  least  an  in- 
ion  justifying  the  belief  that  even  should  the  promise 
le  other  side  be  performed,  the  equivalent  for  the  per- 
mce  would  not  be  given.' 

i.  Prospective  breach  of  promise  excuses  performance  of 
the  counter  promise. 

e  same  principle  of  justice  which  forbids  the  enforcement 
promise  when  the  counter  promise  has  been  broken,  also 
ds  enforcement  when  it  is  evident  that  the  counter  promise 
»  broken.    Prospective  fwlure  of  consideration  is  as  good 

!   caflGB  in    the   preceding  seo-         'Ibid. 

*  See  the  fcdloirius 
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an  excuse  as  actual  fulure.  The  only  difficulty  is  to  d 
mine  when  it  is  sufficiently  certain  Uiat  there  will  be 
performance  of  a  counter  prmnise  due  in  tiie  future,  to  ju 
non-perfonuance  of  a  promise  due  in  the  present.  Cert 
it  can  make  no  difference  in  the  justice  of  the  eixcuBe, 
the  reason  for  the  i^parent  future  non-performance  ma; 
The  effect  of  prospective  inability  and  of  prospective  ui 
illness  of  the  party  whose  fsomise  is  not  yet  due  must  b 
Bame,  and  the  cases  may  be  divided  under  those  two  head 
It  is  importfuit  to  bear  in  mind  in  considering  the  m 
that  the  question  Is  not  whether  there  has  been  an  anticipi 
breach  of  the  contract.  Prospective  failure  of  considers 
wheth^  involving  such  a  breach  or  not  may  be  an  e: 
to  one  who  refuses  because  of  it  to  perform  his  own  pre 
or  condition ; "  but  the  prospective  failure  must  not  on) 


"See  the  following  seeticHis,  also 
infra,  Si  1316,  1331.  In  Freeth  b. 
Burr,  L.  R.  9  C.  P.  208,  and  in  General 
Billpoflting  Co.  v.  Atkinson,  [1906)  A.  C. 
118,  it  waa  loid  that  the  teet  of  whether 
a  breach  waa  eufficient  to  justify  the 
other  party  in  abandoning  the  con- 
tract  was  whether  tha«  was  an  intima- 
tion of  im  intention  to  abandon  and 
altogether  refuse  performance  of  the 
contract,  and  though  this  statonent  is 
open  to  critioisin,  see  tupra,  {806, 
it  is  at  least  true,  as  sud  by  Lord 
Blackburn  in  Ma«ey  Steel  &  Iron  Co. 
t>.  N^lor,  9  A.  C.  434,  that  such  an 
intimation  is,  if  not  "the  only  ground 
of  ddence  ...  a  sufficient  ground  of 
defence." 

In  WUkie  A  Tumbull  t>.  SchulU,  35 
1a.  Ann.  491,  the  ivindple  waa  ap- 
plied to  a  charter  party,  "Hie  refusal 
of  the  charterer  to  comply  with  his 
contract,  except  on  condition  of  en- 
forcement of  a  verbal  iteration  of  the 
terms  thneof,  alleged  to  have  been 
assented  to  by  the  master,  dispenaes 
with  default.  Under  such  state  of 
facts,  the  master  is  not  bound  to  hold 
the  vessel  until  the  last  day  stipulated 
for  demurrage,  but  may  seek  his  load 


dsewhere^  without  forfeiting  hii 
to  damages  under  the  oontract." 
In  Moffat  u.  Davitt,  200  Mas 
457,  86  N.  E.  929,  the  court 
"Hie  defoidant  became  the  on 
the  foundry  under  an  agreooi 
assume  and  pay  the  outstandini 
diandise  indebtedness  of  the  v 
which  included  bills  due  or  to  b 
due  to  the  plaintiffs  for  iron  a 
delivered  or  to  be  fumiBhed  i 
future.  The  plaintifFa  do  not  ec 
that  evidence  of  the  defendant's : 
to  pay  this  indebtedness  accord 
the  terms  of  the  sale  had  any  o 
tion  with  the  contrHct,  tor  the  1 
of  which  the  preaent  action 
brought,  but  they  contend  that 
admissible  on  the  issue  of  repud 
Upon  this  question  much  evi 
including  numerous  letters  betwe 
parties,  was  introduced.  Ifiepud 
of  the  contract  by  oae  of  thi 
trading  parties  may  be  ahoi 
proof  of  an  imqualified  refui 
performance  directly  made  to  the 
party,  it  also  may  be  shown  by 
of  such  conduct  on  his  part  as  tc 
no  other  reasonable  inference, 
the  defendant  purchased  and  r 
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ently  certain,  but  sufficiently  material  in  character, 
tially  after  part  performance  the  prospect  of  a  slight 
h,  no  mOTe  than  the  actual  occurr^ice  of  such  a  breach 
justify  refusal  to  proceed  with  the  contract."  Any 
ict  of  a  party  to  a  contract  whether  such  conduct  is 


foundi7,  proof  of  her  delay  in 
!  pttymttnta  of  debts  conoected 
le  buHinew,  as  well  as  the  letters 
manager,  from  which  it  oould 
9en  inferred  that  the  enterprise 
med  out  to  be  unprofitable  and 
le  was  contemplating  an  early 
the  plant,  while  constantly 
g  if  not  refusing  ta  accept 
r  of  any  part  of  the  five  hundred 
iron,  the  market  price  of  which 
ecreaaed,  fumislied  evidence 
'hich  the  jury  would  be  war- 
in  finding  that  she  finally  had 
[  not  to  perform,  and  was  seek- 
^t  out  of  a  bad  bargain." 
decisions  regarding  repudiation 
re  fully  considered  irifra,  i  1296 


Brady  b.  OKver,  125  Tenn.  695, 
Vf.  1135,  1140,  41  L.  R.  A.  (N. 
1913  C.  Ann.  Cas.  376,  in  speak- 
a  partly  performed  building 
t  which  the  builder  obvioualy 
t  going  to  be  able  to  finish  at 
;reed  time,  the  court  aud: 
it  is  clear  that  time  is  of  the 
of  this  contract,  and  a  a 
I  part  of  it,  we>do  not  hold 
e  comi^ainant  can  anticipate  a 
M  perform  within  the  time  at  so 
a  period  from  the  time  of  the 
lauoe  as  in  this  case,  and  annul 
ttiact,  charging  the  defendant 
disability  to  perform  it.  Coa- 
for  the  purpose  of  the  point, 
was  impossible  for  the  defend- 
do  the  work  within  the  time, 
onot  be  said  to  be  a  total  dis- 
to  perfonn  the  contract,  nor 
disability  as  that,  if  the  con- 
paform«d  under  it,  it  would  be 
ing  oQier  and  different  from 


the  thing  contemplated  by  the  parties. 
Certainly  the  defendant  waa  able  to 
perform  the  contract  by  an  extension 
of  the  time  limit.  There  was  no  de- 
falcation in  the  grade  and  quality  of 
the  work.  The  defendant  was  en- 
titled to  a  pro  lanlo  performance  for 
the  full  time  limit,  as  long  as  he  eon^ 
plied  with  the  specifications  of  the 
contract  in  the  perfonnance,  in  order 
to  reduce  hia  liability  for  the  breach. 
Had  he  failed  to  complete  the  contract 
within  the  time,  he  would  be  liable  for 
such  damages  as  complainant  would 
have  sustained  because  of  the  drfault, 
and  likewise  he  was  entitled  to  the 
benefit  of  all  the  money  be  could  earn 
under  it  within  the  time.  The  com- 
plainant was  not  justified  in  doing 
anything  that  would  increase  the 
liability  of  the  defendant,  notwitb* 
standing  an  immaterial  breach.  In 
all  of  the  cases  which  we  have  seen, 
where  the  injured  party  has  anticipated 
a  breach  and  claimed  a  default  justi- 
fying an  abandonment  of  the  contract, 
the  disability  to  perform  has  been 
total,  or  the  ddendant  has  renounced 
the  contract  aikd  refused  to  proceed 
tmder  it.  But  those  are  quite  di£Ferent 
cases  to  this.  The  defendant  not  only 
had  not  renounced  the  contract  and 
had  not  refused  to  proceed  under  it, 
but  was  actively  engaged  in  its  pei^ 
formance.  But  merely  because  com- 
plainant had  reason  to  believe  that 
defendant  would  bre&ch  his  coutiact, 
he  was  not  justified  in  rescinding  it  in 
antidpation  of  the  breach.  In  order  to 
justify  rescission  there  must  be  actual 
default,  unequivocal  renunciation,  or 
legal  disability  to  perfonn." 
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directly  connected  or  not  with  the  contract  in  question^  that 
shows  that  he  does  not  intend  to  abide  by  the  terms  of  the 
contract;  in  a  material  particular,  wUI  excuse  the  other  party 
from  his  obligation  to  perform.^* 

§  876.  Prospective  failure  of  consideration  where  conditions 
are  concurrent 

Where  the  performances  under  a  contract  are  due  con- 
currently,  it  may  seem  that  no  substantial  risk  is  incurred 
if  in  spite  of  prospective  failure  of  consideration  a  party  to 
the  contract  awaits  the  time  of  performance  and  then  makes 
a  conditional  tender;  since  if  there  is  then  actual  inability 
or  unwillingness  of  the  other  party  to  perform,  the  tendar 
cannot  be  accepted,  and  the  contract  wUI  remain  whoUy 
imperformed  on  both  sides.  ^'  It  is  true  that  the  risk  is  far  less 
than  where  the  contract  requires  some  precedent  performance 
from  a  party  who  fears  with  reason  that  he  will  not  subse- 
quently have  the  return  for  which  he  bargained.  Even  wh^:e 
the  conditions  are  concmrent,  however,  the  delay  itself  in- 
volves a  risk,  and  sometimes  a  serious  risk.  At  the  time  of 
performance  it  may  be  too  late  for  the  injured  party  to  pro- 
tect hinaself  adequately  by  another  contract.  All  the  cir- 
cumstances of  the  case  should  be  taken  into  consideration 
in  a  particular  case  before  a  decision  is  reached. 

§  877.  Prospective  inability. 

Where  the  contract  requires  for  its  performance  specific 
property  or  means  of  performance,  prospective  inability 
naay  arise  from  the  non-existence,  destruction  or  injiuy  of  that 
property, ^^  from  the  destruction  of  the  means  of  performance,^^ 


"  Trowbridge  v.  Jefferson  Auto  Co., 
g2  Conn.  509,  103  Ail.  Si3. 

^'This  argument  is  advanced  in 
Ziehen  v.  Smith,  148  N.  Y.  568,  42 
N.  £.  1080.  See  also  Smuts  p.  HoUi- 
day,  (Iowa,  1919),  172  N.  W.  948. 

HWilliams  v.  MiUer,  68  Cal.  290, 
9  Pao.  166. 

^*  Kronpriniessin  Ceoilie,  244  U.  S. 
12,  8.    c.   9ub  nam.;   North   German 


lioyd  0.  Guaranty  TVust  Co.,  37 
S.  C.  Rep.  490,  61  L.  Ed.  960,  stated 
infra,  §  1092,  n.  C/.  Mitsui  &  Co., 
Ltd.,  V.  Watts,  Watts  k,  Co.,  Ltd., 
11916]  2  K.  B.  826.  In  that  oase  ship- 
owners agreed  to  provide  a  vessel  to 
receive  a  cargo  at  Marioupol  on  the 
Sea  of  Aioff,  and  to  proceed  with  it  to 
Japan.  Loading  at  Marioupol  was 
not  to  begin  before  Sqitember  1,  and 
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from  the  inability  of  the  contracting  party  to  secure  the 
}ject-matter  of  t^  contract  because  the  title  is  in  anotiier. 
jepective  future  of  consideration  may  also  arise  because 
the  insolvency  or  bankruptcy  of  a  contxacldng  party; " 
1  (in  case  of  a  contract  ctmtunii^  a  promise  po^onal  in 
iracter)  by  an  illness  of  the  promisor  which  seems  likely 
be  of  loi^  contdnuance  or  to  terminate  fata%. 
rius  last  stuation  generally  arises  in  contracts  of  employ- 

oontraot  M  >tiU  open  dovn  to  Septetn- 


be  flhip  wu  not  ready  to  reoeiTe 
jfi  them  by  Sepl«nd>w  20  the 
rtensB  tni^t  cancel  the  contract. 

Septonber  1  the  ddendantA  de- 
led  to  aand  a  TGBBel,  allegiiig  th&t  llie 
tiah  Government  had  prohibited 
Qg  to  the  Black  Sea.  This  was  not 
case,  but  the  Turldsh  Ooreniment 
led  the  Daxd&n^m  on  September 
and  if  the  ship  had  begun  to  load 
S^tember  20  it  could  not  have 
i^eted  loading  and  passed  throu^ 

Dardandles  before  the  oloeure. 
Ibache,  J.,  said  (p.  831):  ""Hie 
eodantB  admit  that  they  did  not 
d  a  vessel  to  load  at  Marioupol 
la  the  said  charterparty,  but  say 
t,  owing  to  piratical  seiiuree  of 
goes  by  the  Turkish  Gorermnent 
I  leasonable  apprehension  of  IHirkey 
mniog  involved  in  the  European 
:  and  of  the  DardeneDee  being 
retqton  dosed,  th^  ware  justified 
reascm  of  the  exception  of  aireets 
!  restraints  of  princes,  in  not  send- 
a  vessel  to  load.'  Nosuthori^waa 
d  to  me  in  support  of  the  defend- 
B*  pn^Mution  that  a  breach  of 
bact  is  excused  by  reaaonaUe 
idpation  of  the  hajqiesung  of  an 
at  which,  if  it  happems,  will  exouse 
performance  of  the  contract,  and 
ny  opinion  such  a  prapomtitn  wiU 

bear  emnunation.  The  closing 
he  Dardandles  was  too  lat«  for  the 
aidants  whether  one  treats  their 
isal  to  send  t^e  Henley  as  a  repudiai- 
I  of  this  contosot  accepted  by  the 
ntiSs,  or  whether  one  regards  the 


bet  21 

Swinfen-Eady,  L.  J.,  said  (p.  816): 
"This  case  is  clearly  distinguishable 
from  Geipd  v.  Smith,  L.  R.  7  Q.  B. 
404.  Where  it  is  certain,  or  so  nearly 
certain  that  in  oonunercial  mattera  it 
can  be  considered  as  certain,  that  the 
adventure  cannot  be  succeesfully  cont- 
pleted,  the  shipowner  or  charterer  may 
be  excused  from  taking  preliminary 
steps  which  wiU  obviously  be  futile. 
If  the  port  to  which  the  ship  is  to  go  is 
blockaded  under  an  operation  of  war, 
the  rule  being  that  the  terminatitm  of 
war  is  so  uncertain  that  Uie  state  of 
war  is  to  be  regarded  as  indefinitely 
prolonged,  there  is  no  duty  to  prepare  a 
cargo  or  to  bring  a  oargo  to  the  port 
which  the  ship  wiD  not  be  able  to 
enter.  But  in  this  case  there  was  at 
the  moment  no  reason  to  Bui4)0se 
that  the  adventure  mi^t  not  be  car- 
ried through,  though  at  greater  cost 
because  there  would  be  an  obvious 
prudence  in  insuring  against  war  ri^. 
It  was  therefore  the  duty  of  both 
parties  to  perform  the  contract  so  long 
as  they  could  up  to  the  point  when  its 
performance  wmild  be  excused." 

Hie  decision  was  affirmed  in  Watts, 
Watts  A  Co.,  Ltd.,  v.  Mitsui,  (1917] 
A.  C.  227.  See  also  Pi^gio  v.  Som- 
merville.  Miss.  80  So.  3C 

"  But  a  mere  suggestion  of  possible 
inability  to  pay  wiU  not  avoid  the 
necessity  of  tender  by  the  buyer  as  a 
prerequisite  to  an  action.  Smuts  c 
Holliday,  (Iowa,  IBIO),  172  N.  W.  94S. 
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meat  and  if  an  employee  is  in  euch  condition  as  to  n 
tn*obable  that  he  will  be  incapacitated  pomanently, 
a  long  time,  a  contract  of  employment  may  be  teim 
though  there  has  as  yet  been  no  material  failure  to  p 
on  the  part  of  the  employee." 

§  878.  The  seller's  lack  of  tide  to  specific  property  e: 
the  buyer. 

If  one  who  contracts  to  sell  specific  property  is  n 
owner  of  it,  the  buyer  evidently  incurs  some  risk  tb 
contract  will  not  be  carried  out  when  the  time  for  peri'oi 
comes,  even  thot^  the  seller  desires  to  carry  it  out.  W 
the  buyer  should  be  required  to  incur  the  risk  dependi 
whether  it  was  one  which  should  have  been  within  hi 
templation  at  the  time  he  entered  into  the  contract, 
is  always  some  risk  that  a  contract  cannot  be  perf< 
It  may  be  supposed  that  the  seller's  lack  of  title  exists 
when  the  contract  was  entered  into;  or  (2),  subseqi 
If  the  buyer  was  aware  that  the  sell»  had  no  title  wl 
entered  into  the  contract,  that  fact  can  afford  him  no  ' 
for  refusing  to  [ovceed  with  the  contract,  until  the  time 
for  the  seller  to  perform,  or  at  least  until  it  is  evident  tl 
will  be  imable  to  acquire  the  title  which  he  has  promi 
convey."  On  the  other  hand,  if  the  seller's  lack  of  tit 
unknown  to  the  buy^  when  he  entered  into  the  contrac 
question  must  be  asked  whether  a  risk  is  beii^  thrown 
hun  greater  than  he  should  have  anticipated.  This  qv 
must  be  ansv/eKid.  in  the  afErmative  unless  the  seller,  t 
not  owning  the  property,  was  in  a  position  by  contra 
oth^^se,  to  obtain  or  perfect  a  title  irrespective  c 
consent  of  any  other  party.'*    If  the  sell^  owned  the  pn 

"  Cuckson  V.  Stones,  1  E.  &  E.  248,      McGuin,  361  111.  588,  104  M. 
per     Lord     Campbell;     PouBSBrd     v.      aad  see  nipra,  { 834. 
8piera,IQ.B.D.  410;  Lyon  w.  Pollard,  "Gray  p.   Smith,  83   Fed. 

20  Wall.  403,  22  L.  Ed.  361;  qf.  Storey  C.  C.  A.  168.  The  court  quot 
t>.  Fulbam  Steel  Works  Co.,  23  T.  L.  approval  from  Burks  v.  Dai 
lUp.  306,  afFd.  24  T.  L.  Rep.  89,  Cal.  110,  24  Fac.  613,  20  Am.  i 

"  Wylson  V,  Dumi,  34  Ch.  D.  569;  213,  where  the  court,  citing  T 
Blanton  n.  Kentucky  &c.  Warehouse  v.  London,  2  Eq.  Cas.  Abr.  68 
Co.,  120  Fed.  318,  affd.  a.  c.  tub  nom.,  "Where  a  penton  takfs  upon  hij 
149  Fed.  31,  80  C.  C.  A.  343;  Heller  v.      contract  for  the  gale  of  an  est* 
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question  at  the  time  when  the  contract  was  made,  but 
)sequently  di^x}sed  of  it,  his  conduct  has  a  double  aspect. 
the  one  hand  he  is  d'Tnin'whing  his  abiUty  to  carry  out 
!  contract  even  if  he  so  dedres  and,  on  the  other  hand,  his 
iduct  gives  scone  evidence  that  he  does  not  intend  to  carry 
3ut.  Regarded  in  either  aspect,  the  transfer  should  excuse 
;  buyer  frona  continuing  the  contract.  *° 
[t  has  been  suggested  in  some  cases,  especially  in  California, 
\,t  since  it  is  perfectly  l^al  to  make  a  contract  to  sell  property 
ich  one  does  not  own,  £md  smce  the  seller  may  regain  the 
»perty  which  he  has  disposed  of  before  the  tune  for  per- 
Diii^  his  conlaract  arrives,  the  buyer  should  not  be  excused.^' 
t  it  is  obvious  that  a  conveyance  subsequent  to  the  con- 
ct  imposes  a  risk  of  inability  which  the  buyer  did  not  assume, 
1  it  is  also  clear  that  such  a  conveyance  justifies  an  inference 
intent  not  to  perform  which  would  not  be  warranted  by  a 
k  of  title  at  the  time  the  contract  was  originally  entered 
d;  and  tibis  distincti<m  is  now  recognized  by  the  California 
areme  Court." 


at  absfdute  owner  of  it,  nor  la  it 
lift  power,  by  the  ordinary  course 
iw  or  equity,  to  make  himself  so, 
1^  the  owner  i^er  to  make  the 
r  e,  title,  yet  equity  will  not  force 
biQrer  to  take;  for  any  seller  ought 
>e  a  bona  fide  contractor,  and  it 
Id  lead  to  infinite  misdiid  if  an 
er  were  permitted  to  speculate 
1  the  sale  of  another's  eetate." 
r  similar  import  are  Weeton  v. 
tee,  10  Ch.  D.  736;  Brewer  p. 
idwood,  22  Ch.  D.  106;  Bellamy 
•ebenbam,  {ISBl]  I  Ch.  412;  Cai^- 
«r  D.  Holoomb,  105  Mass.  280, 2S5; 
rence  t>.  MiUer,  86  N.  Y.  131; 
on  B.  Elevating  Co.,  55  N.  Y.  480. 
also  Rurer  v.  Nash,  35  Beav.  167. 
New  Iberia  Sugar  Co.  v.  la^rde, 
La.  387,  58  So.  16;  Fort  Payne 
I  &  Iron  Co.  D.  Webster,  163  Mass. 
39  N.  E.  786;  Meyers  v.  Markham, 
lainn.  230,  96  N.  W.  335,  787; 
sn  0.  Ohl,  81  H.  J.  L.  ^6,  80  Atl. 
Jama  o.  Burcbell,  82  N.  Y.  108; 


Brodhead  v.  Reinbold,  200  Fa.  St.  618, 
625,  SO  Atl.  229,  1119,  86  Am.  St.  Bep. 
735.  See  e^so  Leonard  v.  Bates,  1 
Blackf.  172;  Rusa  Lumber  Co.  v. 
MuBcupiabe  Co.,  120  Cal.  521,  52 
Pac.  996,  65  Am.  St.  Rep.  186. 

"Garberino  v.  Roberts,  109  Cal. 
125,  41  Pac.  867;  Parkaidc  Realty  Co. 
t>.  MacDtHudd,  166  Cal.  428,  137  Pac. 
21;  Webb  p.  Stephenson,  11  Wash. 
342,  39  Pac.  952.  See  also  Joyce  », 
Shafer,  97  Cal.  335,  32  Pac.  320; 
Shively  d.  Semi-Tropic  Co.,  99  Cal.  259, 
33  Pac.  S4S.  These  casee  like  those  m 
the  preceding  note,  relate  to  real  estate. 

"  In  Brimmer  v.  Salisbury,  167  Gal. 
522,  140  Pac.  30,  34,  the  court  swd: 
"Where  a  vendee  contiscts  with  one 
having  none  or  an  imp^ect  title,  he 
contracts  in  the  hope  or  expectation 
that  the  vendor  may  be  able  to  perfect 
the  title.  Such  is  not  the  case  where 
the  vendor  has  title  and  thereafter 
parts  with  it.  Of  the  eaeeaix  of  the 
contract  is  the  Betjurity  to  tl^e  vendee, 
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§  879.  Encumbered  or  incomplete 

Where  the  seller  is  not  wholly  without  title  to  the  property 
which  he  has  agreed  to  convey  but  his  title  is  encumbered  or 
defective  in  such  a  way  that  the  buyer  need  not  accept  it 
unless  the  encumbrance  is  removed,  the  principle  goveming 
the  situation  is  the  same  as  where  the  seller  is  wholly  without 
title,  but  the  application  of  the  principle  is  not  so  easy.  If 
the  defect  cannot  be  removed  it  is  clear  that  the  buyer  need 
not  await  the  time  of  performance  but  has  a  present  excuse,^ 
at  least  if  he  asserts  it  promptly  on  discovering  the  facts. 
But  where  the  encumbrance  can  be  removed,  the  question 
must  resolve  itself  into  one  of  degree  and  of  probability.  If 
encumbrances  existed  at  the  time  when  the  contract  was 
entered  into  and  were  such  as  could  be  removed  before  the 
time  of  performance  without  the  assent  of  a  third  person, 
no  such  prospective  inability  exists  as  would  excuse  perform- 
ance.^^ Subsequent  encumbrances  put  upon  the  property 
by  the  seller  must  be  judged  by  the  same  principle.   Do  they 


in  his  payments,  of  the  title  which  the 
vendor  has;  and,  if  the  vendor  parts 
with  that  title  to  the  impairment  or 
destruction  of  that  security,  the  vendee 
may  be  heard  justly  to  complain,  and 
it  is,  of  course,  no  answer  to  say  that 
the  vendor  thereafter  may  be  able  to 
00  into  the  open  market  and  repui^ 
chase  the  property.  Common  expe- 
rience tells  us  that  such  an  escpectation 
is  in  its  naure  but  a  remote  possibility, 
and  that  Uich  a  vendor  has  not  the 
slightest  iSsention  of  so  doing." 

*s  Pl^tioet  V,  Erskina,  164  Cal.  446 
129  Fac.  585  (the  existence  of  a  high- 
wav). 

X  In  Ziehen  v.  Smith,  148  N.  Y.  558, 
42  N.  £.  1080,  at  the  time  of  perform- 
ance there  was  an  outstanding  lien 
on  the  property,  of  which  neither 
buyer  nor  seller  knew  at  the  time  of 
entering  into  the  contract.  The  buyer, 
without  demanding  fulfilment  of  the 
contract,  at  once  brought  suit  to 
recover  part  of  the  price  which  he  had 
paid.     The  court  held  he  could  not 


recover,  as  the  encumbrance  was  one 
which  was  in  the  power  of  the  vendor 
to  remove,  and  he  mie^t  have  done  so 
if  requested.  This  decision  was  fol- 
lowed in  Higgins  v,  Eagleton,  155  N.  Y. 
466,  50  N.  £.  287.  In  the  absence  of 
any  fraudulent  concealment  the  deter- 
mining question  should  be, — ^Would  a 
reasonable  man  be  warranted  in  in- 
ferring that  the  contract  would  not  be 
carried  out?  See  Forrer  v.  Naah,  35 
Beav.  167;  Brewer  v.  ^oadwood,  22 
Gh.  D.  105;  Blanton  v.  K^itucky  &c. 
Warehouse  Co.,  120  Fed.  318,  affd. 
149  Fed.  31,  80  C.  C.  A.  343;  SUerle  v. 
Bayner,  02  Conn.  180,  102  AtL  581; 
Payne  v.  Pomeroy,  21  D.  C.  243; 
Lytle  V,  Breckenridge,  3  J.  J.  Maisk 
663;  Caplan  v.  Buckner,  123  Md.  590, 
91  Atl.  481;  Sleeper  v.  Nicholson,  201 
Mass.  110, 113, 87  N.  E.  473;  HampUm 
V.  Speckena^e,  9  S.  &  R.  212,  11  Am. 
Dec.  704;  Espy  v.  Anderaon,  14  Pel 
308;  <^.  Easton  v.  Jones,  193  Pla.  147, 
44  Atl.  264. 
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tdicate  an  intent  not  to  perform?  Do  they  impose  a  greater 
sk  upon  the  h\iyee  than  he  should  have  anticipated  as  a  natural 
sssibility  whai  he  entered  into  the  contract? 

The  purchaser  may,  however,  elect  to  take  the  risk  of 
ailing  until  peif  onnance  is  due  in  the  hope  that  the  vendor 
ill  be  able  then  to  complete  his  title;  and  if  the  vendor 
tquires  title  before  tlie  pmx;baser  takes  objection,  the  diffi- 
ilty  is  cured.  *'  Indeed,  it  is  said  that  the  vendor  when  suing 
>r  specific  performance  may  perfect  his  title  until  the  time 
r  decree."  This,  however,  can  be  so  in  only  three  cases: 
)  Where  the  defect  in  title  is  of  so  slight  a  character  that 
[uity  would  enforce  tJie  contract  specifically  (with  compen- 
,tioD  if  necessary)  at  the  suit  of  the  v^idor,*'  or  (2)  where 
le  defect  in  title  though  it  would  be  fatal  to  the  enforcement 

the  contract  if  not  cured,  does  not  impose  so  great  a  risk 
1  the  purchaser  as  to  make  it  unnecessary  for  him  to  await 
e  possibility  of  the  vendor's  curing  it;  and  time  is  not  of 
B  essence  of  the  contract;  or  (3)  where  the  purchaser  has  by 
.enc;e  or  otherwise,  manifested  an  election  to  continue  the 
ntract  or  to  take  the  risk  of  the  vendor's  seasonably  curing 
e  defect  in  his  title.  Such  a  defect  as  might  justify  the  pur- 
laser  in  repudiating  the  contract  if  he  manifested  an  imme- 
ate  election  to  do  so,  may  not  give  him  the  ri^t  to  do  so 

he  unreasonably  delays  to  repudiate  the  contract  after 
iming  the  facts.**  It  has  been  suggested  that  the  pur- 
laser's  right  of  repudiation  "must  be  distinguished  from 
e  common-law  right  of  rescission,  and  arises  out  of  that 
int  of  mutuality  which,  unless  waived,  is  generally  fatal 

relief  by  way  of  specific  performance."  ^  But  a  suggestion 
at  any  ^fferrait  result  would  be  reached  in  an  action  at  law 
nnot  be  accepted.  The  purchaser's  right  or  excuse  is  ob- 
ousty  based  on  the  principle  of  prospective  failure  of  con- 
icration  which  is  applicable  in  actions  of  law  as  well  as  in 
its  for  specific  performance.  It  cannot  be  admitted  that 
vendor  whose  title  is  so  defective  as  to  justify  a  purchaser  in 

u  Abbott  V.  FeUowa,  116  Me.  173,          -  Halkett  e.  Dudley,  [1907)  1  Ch. 

)  Atl.  667.  690. 

■  See  «upra,  {  831.  **  Ibid.  596.     As  to  mutiutlitj',  aee 

"  See  fapm,  {  844.  ityfra,  H  1433  el  aeq. 
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inferring  that  the  defect  is  not  likely  to  be  cured  can  compel 
the  purchaser  to  wait  until  the  day  fixed  for  performance  in 
order  to  see  whether  by  any  chance  the  vendor  may  be  able 
to  cure  the  defect,  on  penalty  of  being  subject  to  an  action 
for  damages. 


§  880.  Insolvency  or  bankruptcy. 

If  one  party  to  a  contract  is  insolvent  or  bankrupt,  he 
probably  will  not  be  able  to  carry  it  out  even  if  he  so  desires, 
imless  his  contract  relates  to  specific  property,  and  the  solvent 
party  has  acquired  a  legal  or  equitable  property  right  in  the 
subject-matter  of  the  contract  which  will  be  valid  against 
seiziu^  by  creditors  or  by  a  trustee  in  bankruptcy  of  the 
insolvent  contractor,'®  or  unless  the  contract  requires  of  the 
bankrupt  only  personal  services  which  insolvency  will  not 
prevent  him  from  rendering.  Accordingly,  the  rule  is  general 
that  a  contractor  need  not  trust  to  the  credit  of  a  co-contractor 
whom  he  finds  to  be  insolvent,  even  though  he  has  agreed  to 
do  so.  As  it  is  possible,  however,  that  the  insolvent  or  the 
representative  of  his  creditors  may  find  it  advantageous  to 
carry  out  the  contract,  and  as  they  may  be  able  to  do  so  (since 
insolvency  does  not  necessarily  mean  total  lack  of  assets), 
the  solvent  party  is  not  excused  from  the  obligation  of  his 
contract  altogether,  but  only  from  any  obligation  to  give 
credit,'^  imless  the  contract  is  of  such  a  personal  character 


*>A  contract  to  subscribe  to  the 
stock  of  a  corporation  is  not  excused 
by  the  insolvency  of  the  corporation. 
Busch  V.  Stromberg-Carlson  Telephone 
Mfg.  Co.,  217  Fed.  328,  133  C.  C.  A. 
244. 

*^Ex  parte  Chahners,  L.  R.  8  Ch. 
289;  Blooms  v.  Bernstein,  L.  R.  9 
C.  P.  588;  Morgan  t;.  Bain,  L.  R.  10 
C.  P.  15;  Mess  v,  Duffus,  6  Comm. 
Cas.  165;  Re  Phcenix  Bessemer  Steel 
Co.,  4  Ch.  D.  108;  Watson  v.  Merrill, 
136  Fed.  359,  69  C.  C.  A.  185;  Robert- 
son V,  Daveni)ort,  27  Ala.  574;  Brassel 
V.  Troxel,  68  111.  App.  131;  Rappleye  v. 
Racine  Seeder  Co.,  79  Iowa,  220,  44 
N.  W.  363,  7  L.  R.  A.  139;  Hobbs  v. 


Columbia  Falls  Co.,  157  Mass.  109, 
31  N.  £.  756;  Lennox  v.  Murphy,  171 
Mass.  370,  373,  50  N.  E.  644;  Pardee 
V.  Eanady,  100  N.  Y.  121,  2  N.  E. 
885;  Vandegrift  tr.  Cowles  Engineer- 
ing Co.,  161  N.  Y.  435,  55  N.  E.  941, 
48  L.  R.  A.  685;  Diem  o.  Koblit^,  49 
Ohio  St.  41,  29  N.  E.  1124,  34  Am. 
St.  Rep.  531;  Dougherty  Bros.  v.  Cen- 
tral Bank,  93  Pa.  St.  227,  39  Am. 
Rep.  750;  Lancaster  Bank  v.  Huv^, 
114  Pa.  St.  216,  6  Atl.  141;  Lincoln  9. 
Charles  Ashuler  Mfg.  Co.,  142  Wis. 
475, 125  N.  W.  908,  28  L.  R.  A.  (N.  S.) 
780.  See  also  Sale  of  Goods  Act,  §S  18^ 
41.  Compare  Ex  parte  Pollaid,  2  Low. 
411;  Stokes  v.   Baars,    18   Fla.   656; 
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,t  an  assignee  could  not  carry  It  out.'*  Mere  doubts  of  the 
rency  of  the  other  party,  even  thoi^  reasonable,  afford 
defence." 

t  has  even  beeji  held  that  the  solvent  party  must  perform 
''  precedent  act  which  the  contract  requires  of  him  (such  as 
3ping  the  goods  to  tiie  point  wha«  a  sale  was  to  be  made) 
:>e  liable  if  it  turns  out  that  the  insolvent  or  his  representar- 
!8  desire  to  perform  the  contract,  and  are  able  to  do  so.'* 
;  the  contracts  of  insolvents  and  of  bankrupts  are  not 
ally  carried  out,  and  the  solvent  contractor  should  be 
^ified  in  assuming  that  they  will  not  be  carried  out  imless 
te  indication  is  made  to  him  that  they  will  be.  To  require 
I  to  make  expaisive  prepiffations  or  part  performance 
ch  will  be  futile  if  the  contract  is  not  carried  out,  is  an  un- 
tenable hardship.  The  Supreme  Court  of  the  United 
tea  has  held  that  bankruptcy  is  an  immediate  anticipatory 
ich  of  contract "  and  though  this  mode  of  statement 
ns  to  go  too  far  *"  Eonce,  if  the  contract  is  not  one  of  a  per- 
il ch^acter,  the  trustee  in  bankruptcy  may  assume  it 
cany  it  on,  the  decision  at  least  shows  an  indisposition 
require  a  tender  by  the  solvent  party.*'    If  the  contract 

oical  Nat.  Bank  v.  World's  Colum-  reaaonable  belief,  Jefferson  v.  Paskell, 

EzpoBition,  170  lU.  82,  48  N.  E.  [1910]  1  K.  B.  57. 

Jewett  Pub.  Co.  v.  BuUer,  159  "Gibeon  v.  Camitbers,  8  M.  4  W. 

t.  617,  34  N.  E.  1087;  Bank  Com-  321 ;  (^.  Ex  parte  ToDdeur,  L.  R.  5  Eq. 

onexs  P.  New  Hampehini  Trust  160;  Ex  parte  Agra  Bank,  L.  R.  9  Eq. 

69  N.  H.  621,  44  Atl.  130.    In  all  725;  New  England  Iron  Co.  v.  Gilbert 

:    cases   the   seller's   performance  R.Co.,91N. Y.  153;Pardeei>.Kanady, 

firet  due,  but  there  can  be  no  100  N.  Y.  121,  2  N.  E.  SS6;  Vand^ft 

'ence  in  result  when  the  buyer's  r.  Cowlee  Engineerinf;  Co.,  161  N.  Y. 

nnanoe  is  first  due.  435,  55  N.  E.  941,  48  L.  R.  A.  685; 

Me«   v.  DuSus,   6  Comm.  Cas.  Diem  v.  KobUtz,  49  Oh.  St.  41,  29  N.  E. 

Ex  parte  PoUaid,  2  Low.  411;  1124,  34  Am.  St.  Rep.  531. 

aical  Nat.  Bank  v.  World's  Rur  "Central    Trust    Co.    v.    Chicago 

aition,  170  Ei.  82,  48  N.  E.  331;  Auditorium,  240  U.  8.  581,  60  L.  Ed. 

:  Comm.  v.  New  Hampshire  Trust  811,  36  Sup.  Ct.  Rep.  412.    See  also 

69  N.  H.  621,  44  Atl.  130.  Eampa  &o.  Drug.  Co.  v.  United  Drug 

3.   F.  Jewett  Publishing  Co.  v.  Co.,  164  Wis.  412,  160  N.  W.  271. 

!r,  159  Mass.  517,  34  N.  E.  1087,  »  See  infra,  i  1327. 

.  R.  A.  253.    See  also  on  the  point  "  So  in  Hanna  v.  Floi^ice  Iron  Co., 

gaiwaUy  the  teat  of  the  right  to  222  N.  Y.  290,  118  N.  E.  629,  630,  the 

e  to  go  on  with  a  contract  is  Qourt  said;  "It  is  undoubtedly  the  law 

^ve  and  not  the  subjective  one  of  as   claimed   by   plaintiffs   that   mere 
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requircB  personal  service  by  the  insolvent  which  cannot  be 
adequately  rendered  by  such  a  person,  the  co-contractor  may 
refuse  to  continue  perfonnancci'*  but  with  this  qualification 
it  seems  that  insolvency  or  bankruptcy  of  the  employee  would 
not  excuse  the  employer  from  continuing  to  perform  a  con- 
tract of  employment. 

§  881.  Inability  to  perfonn  unless  the  other  'party  performs. 

It  must  generally  be  true  that  if  one  party  to  a  contract 
is  unable  to  perform  unless  he  first  receives  performance  from 
the  other  party  which,  by  the  terms  of  the  contract,  is  not 
due  imtil  the  same  time  that  his  own  perf onnance  is  due,  he 
cannot  recover,  and  if  he  has  indicated  his  inability  to  the 
other  side  will  be  liable  himself  without  the  necessity  of  a 
tender.  Thus  one  who  has  contracted  to  sell  goods,  cannot 
rely  on  obtaining  the  promised  price  as  a  means  of  purchasing 
the  goods  with  which  to  fulfil  his  concurrent  obligation.  This 
principle  has  been  appfied  in  the  case  of  contracts  to  sell  real 
estate  where  the  buyer's  means  of  paying  were  insufficient 
unless  he  could  raise  money  on  the  land  to  be  conveyed  to 
him.  The  rule  has  been  broadly  laid  down  that,  under  such 
circumstances,  the  buyer  caonot  recover  if  the  seller  repu- 


iosolyenoy  of  one  of  the  parties  to  a 
contract  does  not  rdieve  the  other 
party  from  performance  thereof,  and 
would  not  excuse  the  refusal  of  defend- 
ant to  cany  out  its  contract.  It  is 
equally  true,  however,  in  this  case  that 
the  steel  company  had  become  disabled 
from  carrying  on  its  contract,  and  that 
the  same  with  all  obligations  of  per- 
formance on  the  part  of  the  defendant 
fell,  unless  the  receivers  were  au- 
thorised by  the  court  to  approve  and 
adopt  the  contract  with  defendant  and 
insist  upon  its  performance.  It  would 
not  have  been  enough  that  after  their 
appointments  they  did  not  repudiate 
and  refuse  to  carry  out  said  contract. 
It  was  necessary  for  them  to  do  more 
than  this  and  under  authority  of  the 
court  afBrmatively  indicate  their  elec- 
tion to  proceed  with  the  same  and  hold 


the  other  party  to  the  obligation 
thereof.  Stokes  v.  Ho£Fman  House  of 
N.  Y.,  46  N.  Y.  App.  Div.  120,  61  N. 
Y.  S.  821,  affd.  167  N.  Y.  554,  60 
N.  E.  667,  53  L.  R.  A.  870;  Breed  r. 
Glasgow  Co.,  92  Fed.  760;  Kansas  City 
South  Ry.  Co.  v.  Lusk,  224  Fed.  704, 
140  C.  C.  A.  244;  Chicago  Dep.  Vault 
Co.  V.  McNulta,  153  U.  S.  554,  14 
Sup.  Ct.  915,  38  L.  Ed.  819;  Peabody 
Coal  Co.  V.  Nixon,  226  Fed.  20,  140 
C.  C.  A.  446;  United  States  Trust  Co. 
V.  Wabash  Western  Ry.  Co.,  150  U.  S. 
287,  299,  14  Sup.  Ct.  86,  37  L.  Ed. 
1085." 

"  In  Kampe  &c.  Drug  Co.  v.  United 
Drug  Co.,  164  Wis.  412, 160  N.  W.  271, 
the  defendant  was  held  justified  by  the 
plaintiff's  bankruptcy  in  refusing  to 
continue  its  agency  for  the  defendant's 
preparations. 
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itea  the  contract.**  And  a  similar  rule  has  been  applied 
ere  tbe  seller  of  land  requires  the  buyer's  monqr  as  a  means 
perfecting  the  title  which  he  was  to  convey." 
[t  may  be  questioned  whether  these  etatemeats  are  not  too 
>ad.  All  that  should  be  necessary  for  the  plaintiff's  case 
X)  prove  that  he  would  have  been  able  to  carry  through  the 
nsaction  concurrently  with  the  defendant.  If  one  who 
J  contracted  to  buy  land  has  but  half  the  agreed  price,  but 
1  nmke  arrangements  to  borrow  the  remainder  on  the 
urity  of  the  land  to  be  conveyed,  there  is  no  practical 
Acuity  in  carryii^  out  the  transaction  at  one  instant.  The 
trtgage  can  be  drawn  from  the  buyer  to  the  lender  before 
•  land  is  conv^ed;  then  if  the  buyer  and  seller  and  borrower 
et  at  tJbe  same  place,  the  seller  can  be  paid  his  money  while 
lultaneously  he  deUvers  a  deed  to  the  bi^rer,  and  the  buyer 
ivers  a  mortgage  to  the  lender.  In  the  same  way  if  the 
^er's  money  is  needed  to  free  the  title  which  the  seller  must 
ii,  a  simultaneous  execution  of  tiie  transaction  is  possible 
the  person  holding  the  title  or  encumbrance  is  willii^  to 
t^e  seller  in  carrying  out  the  bargain.**     The  question 

would  obtain  the  title  from  the  Bai«- 
fields.   Brown  hEtd  not  contracted  to  do 

i.  App.  SSI.    See  also  cases  in  the  this.   By  bis  contract  he  was  to  pay  the 

■wing  note.  purchase  money  concurrently  with  his 

In  Brown  n.  Lee,  192  Fed.  817,  113  recaipt  of  the  title  from  Lee. 

:?.  A.  141,  the  court  said,  at  page  Id   Gray  e.   Smith,   76    Fed.    fi2S, 

:  "Lee,  the  vendor,  contends  that  S3  Fed.  824,  28  C.  C.  A.  168,  when 

proof  shows  that  the  Barcfields  had  that   case  was  tried  in   the  Circuit 

iuted  to  him  a  deed  conveying  a  Court  before  Mr.  Justice  McKenna, 

],    unincumbered   title,    and  that  then  Circuit  Judge  (76  Fed.  525,  634), 

deed  waa  so  deposited  that  if  Brown  the  plaintiff  to  show  that  he  was  able  to 

complied  with  his  agreement  he  perform  his  contract  to  convey,  relied 

d  and  would  have  used  the  cash  on  proof  of  what  he  was  to  receive  from 

ired  from  Brown  to  have  paid  the  the  other  party  to  the  contract.    But 

efidds,  and  that  be  would  have  the  court  held  that  sufficient  abUi^  to 

1  been  able  to  make  a  proper  deed  to  perform  the  obligations  of  the  contract 

im.     We  waive  the  consideration  must  actually  exist  independent    of 

Irown's  contention  that  the  title  to  the  other  party  to  the  contract.     But 

from  the  Barefields  would  have  qualification  of  this  broad  statement  is 

t    defective   if    deUvered    to    him.  made  in  Thomas  J.  Baird  Inv.  Co.  ». 

ceding   that   it   would   have   been  Harris,  209  Fed.  291,  297,  126  C.  G.  A. 

1,    Lee's   right   to    recover   would  217. 

end  on  his  right  to  require  Brown  "  See    Brickies    v.    Snell,    [1916]    2 

idvonce  the  money  with  which  he  A.  C.  S99;  Thomas  J.  Baird  Inv.  Co. 


1d90  wiluston  on  contracts 

should  be  dealt  with  purely  as  one  of  fact.  Could  the 
tiff  have  planned  contnurently  with  the  defendant? 
mere  fact  that  the  plaintiff  needed  the  assistance  of  a 
person  to  enable  him  to  do  this  is  not  pioot  that  he  cou 
do  it.  If  the  defendant  was  not  aware  of  the  facts  i 
time  he  entered  into  the  bargain  and  finding  them  out 
quentty,  before  the  time  for  perfonuanoe,  repudiat< 
^reement,  a  further  question  must  be  asked;  namel> 
the  risk  of  non-performance  which  the  other  party  Is  end 
ing  to  impose  upon  him  greater  than  he  should  reasc 
have  anticipated  as  possible  when  he  altered  into  tht 
tract? 

§  882.  Both  parties  unable  or  unwilUng  to  perform. 

If  both  parties  to  a  contract  are  actually  or  proepec 
unable  to  perform,  and  the  perfonnances  of  the  pn 
were  the  price  or  exchange  for  one  anothw,  neither 
can  recover  from  the  other;  and  the  order  in  which  thei 
formances  were  due  by  the  terms  of  the  contract  is  imma 
For  even  though  the  party  whose  performance  was  fin 
broke  his  promise  witliout  excuse,  the  subsequent  im 
of  the  other  party  to  perform  indicates  that  had  th< 
performance  been  rendwed,  there  would  have  been  s  i 
of  consideration  justifying  the  recovery  back  of  thai 
formance.  And  repudiation  or  other  manifestation  by 
party  of  imwillingness  has  the  same  effect  as  inabi 
Therefore,  a  vendor  of  real  property  desirii^  to  claim  a  1 
deposited  by  the  other  party  to  a  contract  for  the  sale  ol 
property,  is  not  exciised  from  showii^  that  he  was  pre 
(or  would  have  been)  to  perform  on  his  side  by  the  fac 

V.  Hania,  200  Fed.  291,  297,  126  C.  G.  tendering  an  instalm^t  on  tb 

A.  217.  and  gAve  them  an  immediate  : 

"  In  Ckrli  v.  Poidebard  Silk  Mfg.  action  at^inst  the  defendant 

Co.,  57  N.  J.  L.  432,  31  Atl.  401,  30  breach  of  oontract,  neverthelea 

L.  R.  A.  61,  51  Am.  St.  Rep.  612,  the  it  appeared,  as  it  did  on  the  tri 

plaintiff  sued  the  defendant  for  breach  by  no  poesibility  could  the  sellc 

of  a  contract  to  buy  eilk  on  Auguat  made  tender  of  the  eilk  due 

15th.     llie   eourt   said:    "  Conceding  15th,  because  the  silk  did  tu>t  a 

that  the  defendant's  repudiation  of  the  New  York  until  a  later  day,  it 

whole   contract   before    August    15th  evident  that  as  to  that  instalm 

absolved  the  seUers  from  the  duty  of  sellers  suffered  no  loss  by  the  b 


6  COUNTER-PROMISE   AND   BREACH   OP   PROMISE  1691 

purchaser  repudiated  his  oblation  before  the  time  for 
pletii^;  the  traosfer.*' 

3.  Rules  of  damages  provide  for  cancellatioii  of  mutual 

obligations  to  exchange  perfonnances. 

hat  performances  in  a  bilateral  contract  are  generally 
aded  as  an  eschar^  for  one  another  involves  consequences 
les  those  ordinarily  classed  imder  the  rules  of  implied 
litioDS.  The  law  of  dam^es  takes  the  same  principle 
account.  Where  performances  und^  a  bilateral  agree- 
t  are  not  intended  as  an  exchai^e  of  one  another  as  in 
case  of  a  promissory  note  ^ven  in  exchange  for  an  insur- 
i  poUcy,  on  default  in  the  performance  of  one  promise  the 
oisee  will  recover  full  amoxmt  which  was  promised,  and 
defendant  in  his  turn  either  by  aross  action,  or  counter- 
□  will  recover  the  full  amount  promised  to  hlm.^*  Under 
common  law  mutual  debts  or  oblations  do  not  cancel 
another  pro  tanlo.*^  Where,  however,  not  only  the  two 
Rations  in  question,  but  the  performances  of  them  are  in 
lange  for  one  another  and  the  parties  litigate,  the  court 
ugh  the  law  of  damages  gives  this  effect.  ** 

4.  An  accrued  right  of  action  for  breach  of  contract  may 

be  discharged  by  the  plaintifF's  subsequent  inability 
to  perform. 

tiough  a  plaintiff  whose  performance  is  due  subsequently 
ttat  of  the  defendant  need  not  all^e  or  prove  either  par- 
lance or  tender  on  his  part,*^  the  same  fundamental  prin- 

EVella  0.  Page,  4S  Or.  74,  82  Pac.  Mclaughlin,  57  lU.  53;  Peck  v.  BriglH 

I  L.  R,  A.  (N.  S.)  103.    The  court  ton  Co.,  89  HI.  200;  Biitje  v.  Bock,  24 

at  page  80:  "A  vendor  of  real  Mo.   App,  330."     See  also  E!ddy  v. 

!    cannot   enforce    the    contract  Dame,  116  N.  Y.  247,  251,  22  N.  E. 

3t  a.  vendee  ^o  U  in  default  or  362;  Catlin  o.  Jonee,  52  Or.  337,  97 

^udiated  it,  unless  he  himsdf  is  Pac.  546;    rf.  Braithwaite  v.  Foreign 

condition  to  perform:  Sievera  v  Hardwood  Co.,  [1905]  2  K.  B.  643. 
Q,   34  Or.  454,   56  Pac.   170,   45  "  See  infra,  i  888. 

A.  642;  Hampton  c.  Speckenagle,  «  See  supra,  §859. 

g.  4  R.  212,   11  Am.  Dec,  704;  "  See  tT^ra,  {J  1350,  1351. 

r  V.  Morgan,  77  N.  Y.  312;  Gray  "  Heard  v.  Ephrata  Orchard  Homeb 

ith,  83  Fed.  824,  28  C.  C.  A,  168;  Co.,  78  Wash.  180,  138  Pac.  678,  and 

p.  B«cb,  46  HI.  311;  Wallace  v.  see  supra,  £829. 
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ciple  is  applicable  that  he  ought  not  to  be  allowed  to  recover 
if  the  defendant  will  not  get  in  retum  for  his  performance 
what  he  bargained  for.  Here,  however,  the  burden  is  thrown 
upon  the  defendant  to  allege  the  failure  of  consideration  which 
will  excuse  him  from  liability.  To  prevent  a  cause  of  action 
from  arising  originally  on  the  defendant's  promise  at  the  time 
wh^i  performance  is  due,  the  only  question  can  be  of  pro- 
spective failure  of  consideration  rather  than  a  failure  which 
has  already  occurred;  for  by  hypothesis  the  time  for  the 
plaintiff's  perfonnance  has  not  yet  arrived.  But  wherever 
subsequent  events  show  that  the  plaintiff  could  not  have 
given  or  would  not  have  given  the  perfonnance  due  from 
him,  even  though  the  plaintiff  had  performed  on  his  part, 
the  defendant  is  excused  and  it  makes  no  difference  that 
the  reason  why  the  defendant  failed  to  perform  his  prior 
obligation  had  no  connection  with  the  subsequent  inability 
or  unwillingness  of  the  plaintiff.^  Even  though  the  plain- 
tiff had  acquired  a  complete  right  of  action  on  the  failure  of 
the  defendant  to  perfonn  as  agreed,  the  right  will  be  lost  if 
subsequent  events  prove  that  the  plaintiff  could  not  or  would 
not  have  performed  even  if  the  defendant  had  performed.^ 

§  886*  Actual  or  threatened  failure  of  consideration  will  dis- 
charge liability  already  accrued. 
It  may  seem  that  where  performance  on  one  side  of  a  con- 
tract is  precedent  to  that  on  the  other,  and  the  time  for  the 
prior  perfonnance  has  anived  and,  no  defence  then  existing, 
a  right  of  action  has  arisen,  this  right  of  action  cannot  after- 
wards be  destroyed  except  by  payment,  or  release,  or  accord 
and  satisfaction.  Such,  however,  is  not  the  case.  Circum- 
stances may  arise    subsequently    which    would   justify   the 


«  Gray  v.  Sims,  3  Wash.  C.  C.  276, 
280;  Gray  v.  Smith,  83  Fed.  824,  28 
C.  C.  A.  168;  Dosch  v.  Andrus,  111 
Mimi.  287,  126  N.  W.  1071;  Gerli  v. 
Poidebard  Silk  Mfg.  Co.,  67  N.  J.  L. 
432,  31  Ail.  401,  30  L.  R.  A.  61,  51 
Am.  St.  Rep.  612.  See  also  Winston  v. 
Brown,  247  Fed.  948,  160  C.  C.  A.  138. 
Cp.  Braithwaite  t^.  Foreign  Hard  Wood 


Co.,  [1905]  2  K.  B.  543;  Mitsui  &  Co., 
Ltd.,  V.  Watts,  Watts  &  Co.,  Ltd., 
[1916]  2  K.  B.  826;  Watts,  Watts  & 
Co.,  Ltd.,  V.  Mitsui  &  Co.,  [1917]  A.  C. 
227  (stated  supra,  §  877). 

« See  Gerli  v.  Pbidebard  Silk  Mfg. 
Co.,  57  N.  J.  L.  432,  31  AtL  401,  30 
L.  R.  A.  61,  51  Am.  St.  Rep.  612, 
stated  supiu,  n.  42. 


COUNTER-PROMISE   AND   BREACH   OF   PROMISE  1693 

-ery  back  of  the  prior  performance,  if  it  had  been  given, 
therefore,  if  it  had  not  been  given  but  a  cause  of  action 
t  arisen,  to  avoid  circuity  of  action  the  court  will  deny 
'ery.  Failure  of  consideration  gives  rise  to  such  a  situa- 
If  B  agrees  to  pay  on  January  1st  the  price  of  a  horse, 
to  wtiich  A  agrees  to  transfer  on  January  15th,  a  right 
tion  will  arise  on  January  2d  for  the  price.  B's  obligation 
conditional;  yet  if  the  horse  dies  on  January  10th,  A  can 
nger  sue  for  the  price.  A  right  of  action  which  was  un- 
tionalfy  his  on  January  1st,  is  lost. 
)adly,  it  may  be  stated,  that  if  goods  contracted  to  be 
are  destroyed  or  injured  before  the  tJme  when  it  was 
d  that  title  should  pass,  the  buyer  cannot  be  held  to  pay 
rice.***  And  if  he  has  paid  the  price  in  advance  it  may 
covered.''  The  same  principles  are  applicable  to  con- 
)  for  the  sale  of  land,  except  so  far  as  rules  of  equity 
ng  a  contracting  buyer  as  owner  from  the  time  of  the 
act  require  a  different  result.''  It  is  true  that  land  is 
>ften  totally  destroyed,  and  therefore  a  total  failwe  of 
leration  is  not  probable,  but  destruction  of  buildings 
frequent  occurrence,  and  in  a  wholly  executory  conla^ct 
onsiderable  partial  failure  of  consideration  is  as  effective 
:cuse  as  a  total  failure.  Where  a  building  in  course  of 
on  is  destroyed  by  fire,  the  builder  is  bound  to  rebuild,'* 


Icutta  Go.  p.   De  Mattoa,   32 
!.  B.  322,  335;  Tillsoo  t>.  United 

129  U.  8.  101,  32  L.  Ed. 
[ays  V.  PittabutK  Co.,  33  Fed. 
*au;e  River  Phosphate  Co.  if. 
I,  58  Fed.  560;  Jones  v.  Fearce, 
■k.     545;    J.    S.     Potta    Drug 

Benedict,  156  C&l.  322,  104 
32,  25  L.  R.  A.  {N.  8.) 
ird  V.  Smith,  7  Dana, 
B.  Childs,  2  D(iv.  314;  Fhillipa 
ir,  71  Me.  78,  80;  T.inghani 
U>n,  27  Mich.  324;  Huhn 
icka,  30  Mich.  223,  18  Am.  Rep. 
Filkinaon  v.  Holiday,  33  Mich, 
ade  f.  Lee,  M  Mich.  127,  53  N. 
i;  Drews  v.  Ann  River  Log^i^ 
3  Minn,  199,  54  N.  W,  UIO; 


Fairbanks  v.  Richardson  Drug  Co.,  42 
Mo.  App.  262;  Towne  e.  Davis,  86  N. 
H.  396,  22  Atl.  450;  Terry  v.  Wheeler, 
26  N.  Y.  520;  Kein  v.  Tupper,  52  N.  Y. 
660. 

*'  Logan  t>.  Le  Meeiuiw,  6  Moo. 
P.  C.  116;  Stone  t>.  Waite,  88  Ala. 
699,  7  So.  117;  J.  8.  Potts  Drug  Co.  o. 
Benedict,  166  CbI.  322,  334,  104  Pac. 
432,  25  L.  R.  A.  (N.  S.)  609;  Joyce  v. 
Adams,  8  N.  Y.  291;  Williams  v. 
Allen,  10  Humph.  337,  61  Am.  Dec. 
709;  Kelly  v.  Blisa,  54  Wis.  187,  II  N. 
W.  488;  Wong  Eo  v.  Hawaiian  Govem- 
ment,  7  Hawaii,  690. 

"  See  wfra,  ii«ndttq. 

"SeeW»>  il9M. 
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and  if  the  price  ''is  payable  in  installments  during  the  prog- 
ress of  the  work;  he  cannot  recover  an  installment  earned 
but  not  paid  at  the  time  of  the  fire  imtil  the  recon- 
struction has  proceeded  to  the  stage  necessary  to  make  it 
due."  " 

The  English  law  in  some  cases  certainly  seems  to  deny  the 
principles  of  this  and  the  preceding  section,  at  least  where  the 
failure  of  consideration  is  due  to  impossibility.  Thus,  where 
freight  is  payable  in  advance,  the  failure  to  carry  the  goods 
does  not  justify  the  recovery  of  freight  money  paid  in  advance, 
and  if  freight  money  has  been  pronaised  as  an  advance,  fail- 
ure of  the  carrier  owing  to  excusable  impossibility  to  complete 
the  carri^e  of  the  goods  would  not  excuse  the  shipper  from 
liability."  Sunilarly  in  the  so-called  "coronation"  cases, 
the  English  court  held  that  money  paid  for  seats  to  view  the 
coronation  procession  before  its  postponement  had  been 
decided  upon  could  not  be  recovered;  ^  and  that  if  a  payment 
had  become  due  before  postponement  of  the  procession,  it 
must  be  paid  in  spite  of  the  postponement.^^  Inconsistently 
with  these  cases  it  is  held  that  if  goods  are  destroyed  before 
the  title  has  passed  to  a  buyer,  he  is  not  only  not  liable  for 
the  price,  but  if  he  has  paid  it  or  any  part  of  it,  he  may  recover 
the  paym^it.^  There  is  no  more  reason  to  suppose  that 
when  money  is  promised  before  the  performance  on  the  other 
side  is  due  that  the  promisor  intends  to  pay  for  a  mere  risk 
in  one  case  than  the  others.  The  assumption  seems  imfoimded 
in  all  the  cases  alluded  to. 


§  886.  Reviving  of  seller's  lien  upon  actual  or  threatened 
failure  of  consideration. 

A  seller  in  possession  who  has  sold  goods  on  credit  has  no 
lien  upon  them  and  is  boimd  to  deliver  them  inunediately 
and  imconditionally.    The  very  meaning  of  these  words  is  that 

M  Ahlgren  v.  Walsh,  173  Cal.  27,  31,  the  king.    Griffith  v.  Btymer,  19  T.  L. 

158  Pac.  748,  Ann.  Cas.  1918  £.  751.  Rep.  434. 

>< See  infra,  §1101.  "Chandler    v.    Webster,    [1904]    1 

"  Blakeley  v.  Muller,  19  T.  L.  Rep.  K.  B.  493. 

186;   Chandler  v.   Webster,    [1904]   1  "  Logan  v.  Le  Mesmier,  6  Moo.  P.  C. 

K.  B.  493,  otherwise  if  pa3rment  had  116,  and  see  American  cases,  supra, 

been  made  the  decision  to  operate  upon  note. 


g  886  COUNTER-PROMIBE   AND   BREACH   OF   PROMISE  1695 

the  seller  binds  himself  to  give  the  goods  over  to  the  buyer 
without  receivii^  at  that  time  pay  for  them."  But  ev&i 
where  the  partiee  ^ree  upon  a  sale  on  credit,  the  seller's  Ken 
[nay  revive.  By  the  nature  of  such  a  sale,  the  buyer  may  take 
possession  of  the  goods  without  paying  the  price;  but  if  he 
fails  to  do  so  until  the  term  of  the  credit  has  expired  and  the 
price  becomes  due,  he  loses  the  right  which  he  thCTetofore  had." 
[t  may  be  ui^ed  that  the  oi^inal  agreement  shows  that  the 
ieller  did  not  rely  upon  his  lien  in  such  a  case;  but  the  existence 
if  a  hen  does  not  depend  upon  the  construction  of  the  contract, 
but  upon  a  rule  of  law  which  is  imposed  by  reason  of  its  in- 
herent justice.  After  the  term  of  credit  has  e:q>ired,  the  buyer 
s  by  the  terms  of  the  contract  bound  immediately  to  pay 
he  price  and  the  seller  to  deliver  the  goods;  and  in  conformity 
vith  the  graieral  principle  of  contracts  that  wherever  the 
>artle8  to  a  bilat^^  ^reement  are  each  under  an  immediate 
>bUgation  to  perform,  the  performances  are  conciurently 
wnditional,  the  obUgations  become  mutually  dependent. 
The  insolvency  of  the  buyer  also  revives  the  lien  of  the  sel- 
er,  even  though  the  time  for  payment  of  the  price  has  not  yet 
trrived."  This  doctrine  is  only  an  apphcation  of  the  general 
irinciple  that  when  one  party  to  a  bilateral  contract  is  in- 

"Spartali    o.    Benecke,    10    C.    B.  Thompson  v.  Railroad  Co.,  28  Md. 

:12,   223;   Abraham   v.    Karger,    100  396;  Arnold  v.  Delano,  4  Giuh.  33,  ' 

Via,  387,  76  N.  W.  330.  fiO  Am.  Dec.  754;  Keeler  v.  Goodwin, 

•nBunney  v.   Pojmti,  4  B.  &  Ad.  Ill    Mass.    490,    492;    Ware    Rivw 

■68;  New  B.  Swain,  1  Dans.  &  L.  193;  R.  R.  Co.  v.  Vibbard,  114  Maes.  447, 

ric£3wee  t>.  Metropolitan  Lumber  Co.,  454;   Lennox   v.    Murphy,    171    Mass. 

19    Fed.    302,    37    U.    8.  App.    266,  370,  373,  50  N.  E.  644;  Cnmuney  v. 

.6  C.  C.  A.  232;  Leahy  v.  LobdeU,  80  Raudenbush,  55  Minn.  426,  56  N.  W. 

^ed..   665,   667,  54  U.  S.    App.    35,  1113;    Benedict  v.    Meld,    16   N.   Y. 

»C.  C.  A.  75;  Robinson  t>.  Morgan,  65  595;  Pardee  v.  Kanady,   100  N.  Y. 

n.  37,  25  Atl.  899.  131,   2  N.  E.  886;  TuthiU  v.  Skid- 

"Bloxam  v.  Sandera,   4   B.  4   C.  more,  124  N.  Y.  148,  28  N.  E.  348; 

41;  Bloxam  v.  Morley,  4  B.  ft  C.  Diem  s.  Eoblitz,  49  Ohio  St.  41,  29 

k51;  Griffiths  v.   Peny,    1   E.  A  E,  N.  E.   1124,  34  Am.  St.  Rep.  531; 

ISO;   Bx   parte    Chalm^    L.    R.    8  White  o.  Wdah,  38  Pa.  St.  396;  Wana- 

:h.  A[q>.  289;  McEIwee  v.   Lumber  maker  v.  Yakee,  70  Pa.  St.  443;  Arnokl 

Do.,  09   Fed.    302,    37    U.   S.    App.  v.  Carpenter,   16  R.  L  560,   18  Atl. 

!66,  281,  16  C.  C.  A.  232;  Owens  i;.  174,   5  L.   R.   A.   357;   Robinson  i 


82  m.  409,  417,  418;  Rap-  Morgan,  65  Vt.  37,  25  Atl.  899;  Bohn 
ileye  ■>.  Racine  Seeder  Co.,  79  Iowa,  Mfg.  Co.  v.  Hynee,  83  Wis.  388,  53 
aO,  44  N.  W.  363,  7  L.  R.  A.  139;      N.  W,  684. 
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capacitated  from  performii^  his  part  of  the  agreement,  the 
other  party  also  is  excused  from  performing. 

The  same  principle  is  illustrated  by  the  doctrine  of  stoppage 
in  transUu.  Where  that  principle  is  applicable  the  seUer  has 
parted  with  both  title  and  possession,  yet  if  the  buyer  becomes 
insolvent  showing  prospective  failure  of  consideration  of  the 
seller's  performance,  the  seller  is  allowed  to  reclaim  the  goods 
while  still  in  transit." 


§  887.  Beecher  v.  Conradt 

In  a  leading  New  York  decision"  the  plaintiff  had  con- 
tracted to  sell  land,  and  to  convey  it  on  the  payment  of  the 
fuU  price  which  was  payable  in  five  annual  instalments.  None 
of  the  instalments  were  paid,  and  after  all  had  become  due 
the  seller  brought  suit  for  them.  It  was  held  that  he  could 
not  recover  any  without  tender  of  a  deed  of  the  promises. 
Though  he  nai^t  have  brought  suit  for  each  instalment  as  it 
fell  due,**  a  rule  of  procedure  would  require  the  seller  to  join 
in  his  action  a  claim  for  all  instalments  of  the  price  due  at  the 
time  when  the  action  was  begun;  since  to  bring  separate 
actions  for  each  would  be  unnecessarily  vexatious  to  the 
defendant  without  giving  the  plaintiff  any  advantage.*^  The 
only  penalty,  however,  to  which  a  plaintiff  is  subjected  for 
not  including  in  his  action  an  instabnent  which  has  already 
become  due,  is  that  the  right  to  that  instabnent  is  lost.  Thus 
if  when  three  instalments  were  due  the  plaintiff  sued  and 
recovered  two,  he  could  not  thereafter  recover  the  third,  but 


'*As  to  the  limits  of  this  doctrine, 
which  though  based  on  the  same 
equitable  principles  as  the  dependency 
of  mutual  promises,  is  subject  to 
somewhat  technical  limitations,  see 
Williston  on  Sales,  §§  517  et  aeq. 

•«  Beecher  v.  Conradt,  13  N.  Y.  108, 
64  Am.  Dec.  535. 

•*  Gray  v.  Booth,  64  N.  Y.  App.  Div. 
231,  71  N.  Y.  S.  1015. 

'*  Manton  v.  Gammon,  7  111.  App. 
201;  Bandemagle  v.  Cocks,  19  Wend. 
207;  Wilson  v.  Mechanical  Orguinette 
Co.,  170  N.  Y.  542,  63  N.  E.  550. 


In  Seed  v,  Johnston,  63  N.  Y.  App. 
Div.  340,  343,  71  N.  Y.  S.  579, 
the  court  said:  ''It  is  a  well-established 
proposition  of  law  that  if  a  contract 
provides  for  payment  by  instalments, 
due  at  different  times,  the  instalments 
may,  of  course,  be  successively  sued 
on  as  they  become  payable  (Wells, 
Bes  Adj.  203),  but  each  action  should 
include  every  instalment  due  when 
it  is  oonmienced,  unless  a  suit  is,  at  the 
time,  pending  for  the  recovery  thereof 
or  other  special  circumstances  eidst. 
Lorillard  t;.  Clyde,  122  N.  Y.  41." 
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be  nu^t  recover  the  fourth  when  that  fell  due.  It  might  aeem 
therefore  that  in  the  case  stated  at  the  b^inning  of  the  section, 
the  seUer  should  recover  for  four  instahnents  of  the  price.  He 
would  be  barred  from  recovering  the  final  instahnent  by  his 
failure  to  tender  a  deed.**  But  this  failure,  it  might  be  thoi^t, 
ihould  not  affect  his  right  of  action  for  the  previous  instal- 
nents  whi<^  have  become  absolutely  due.  Such  indeed  is 
the  result  iwwh*)<j  by  a  pmnhftT  nf  HftffJBifins."  The  New  York 
ZTourt  of  Appeals,  however,  decided  otherwise,"  and  the 
iveight  of  modem  American  authority  supports  the  decision.'* 
rhis  result  seems  conformable  with  justice.  If  so  great  a 
l^izne  has  elapsed  dnce  the  buyer  was  in  default  as  to  justify 
he  seller  in  refiidng  to  go  on  with  the  contract,  it  is  true  that 
le  ought  to  have  not  only  the  right  of  rescission,  but  a  right 
>f  action  without  tender  on  his  part,  but  not  a  right  of  action 
'oT  the  price.  He  ought  to  be  entitled  to  say :  "I  would  have 
accepted  your  performance  if  it  had  been  made  when  it  should 
lave  been,  and  I  should  have  been  ready  and  witling  to  pei^ 
'orm  on  my  own  part,  but  I  am  not  now  ready  and  willing 
)wii^  to  yoiu"  fault.    I  claim  such  damages  from  you  as  I 


"8ee»uprtt,i887. 

•'We&ver  e.  ChildreeB,  3  Stew.  361; 
Hays  t.  Hal],  4  Port.  374,  387,  30  Ain. 
Dec.  630;  White  p.  Beard,  5  Port.  94, 
[00,  30  Am.  Dec.  652;  DuncaLii  v. 
::hules,  5  lU.  601 ;  Sheerea  t>.  Mosea,  S4 
IL  448;  Gray  v.  Meek,  190  Ul.  136, 
[39,  64  N.  E.  1020;  Alien  n.  Sanden,  7 
3.  Mod.  693;  Coleman  v.  Rowe,  fi 
Aise.  400,  37  Am.  Dec.  164;  Oopton  v. 
itMon,  23  Miss.  78;  McMath  v.  John- 
ion,  41  MisB.  439;  Bowen  v.  Baiky, 
L2  MisB.  405,  2  Am.  Rep.  601;  Biddle 
-.  Coiyell,  3  Har.  (N.  J.  L.)  377,  38 
Im.  Dec.  621.  See  aba  Loud  o. 
!>oinona  I^nd  Co.,  163  U.  S.  664,  680, 
tS  L.  Ed.  822, 14  Sup.  Ct.  928;  Eastern 
>regDn  Land  Co.  r.  Moody,  198  Fed. 
',  119  C.  C.  A.  136;  Bean  v.  Atwater,  4 
jOdd.  3, 10  Am.  Dec.  91 ;  Brenard  Mfg. 
yt.  B.  Etng^Um  Supply  Co.,  22  Ga. 
\pp.  280,  95  B.  E.  1028;  White  v. 
Ltldns,  8  Cush.  367;  Uveel^  u.  Kreba 


Hop  Co.,  57  Or.  352,  107  Pac  460,  113 
Pac.  1;  Kettle  o.  Harvey,  21  Vt,  301. 

••  Beecher  v.  Coniadt,  13  N.  Y.  108, 
04  Am.  Dec.  536,  and  see  New  York 
casee  in  the  following  note. 

••HiU  t>.  Grigsby,  35  Cal.  666; 
McCroekey  o.  I^dd,  96  Cal.  465,  31 
Pac.  668;  Irwin  b.  Lee,  34  Ind.  319; 
Soper  V.  Gabe,  56  Kan.  646,  41  Pac. 
969;  Brentnall  t>.  MarehaU,  10  Ean. 
App.  488,  63  Pac.  93;  Eddy  i>.  Davis, 
118  N.  Y.  247,  22  N.  E.  362;  Booth  v. 
Miiliken,  127  N.  Y.  App.  D,  522,  111 
N.  Y.  S.  791,  194  N.  Y.  663,  601,  87 
N,  E.  1115,  88  N.  E.  1115;  Security 
Title  &  Trust  Co.  v.  Stewart,  154 
N.  Y.  App.  D.  434,  437,  139  N.  Y. 
S.  74;  Shelley  d.  MikkdsoD,  5  N. 
Dak.  22,  63  N.  W.  210;  Hogan  o.  Kyle, 
7  Wash.  696,  36  Pac.  399,  38  Am.  St. 
Rep.  910.  See  also  McEhree  K.Bridge- 
port Land  Co.,  54  Fed.  627,  4  C.  C.  A. 


1698 


WILLISTON  ON  CONTRACTS 


§888 


have  suffered  from  your  failure  to  cyry  out  the  bargain.    It 
is  your  fault  that  it  has  not  been  carried  out." 

But  the  seller's  claim  for  instalments  of  the  price  can  only 
be  justified  on  the  assumption  that  he  does  not  propose  to 
take  advanta^  of  ms  right  to  refuse  to  go  on  with  the  con- 
tract. If  the  seller  recovers  the  price^  the  buyer  must  be 
entitled  to  the  land.^°  There  is  no  use  in  allowing  the  seller 
to  recover  even  a  single  instahnent  of  the  price  when  all  have 
become  due  unless  the  contract  is  to  be  fully  performed,  for 
recovering  even  one  instahnent  will  operate  as  an  election  by 
the  vendor  to  proceed  with  the  contract  despite  any  default 
which  has  thus  far  occurred.^^  If  then  the  contract  is  to  be 
fully  performed,  the  time  has  come  for  performance,  and  it 
should  be  full  performance.  All  the  price  ought  to  be  paid, 
and  the  land  ought  to  be  conveyed.  This  rule  is  recognized 
in  equity  where  a  decree  for  specific  performance  is  made 
after  the  several  performances  under  a  contract  have  become 
due,  though  originally  performable  at  different  times,^'  and 
the  rule  at  law  should  be  the  same;  except  that  since  it  is 
impossible  to  protect  the  defendant  by  making  the  decree 
against  him  conditional  on  the  plaintiff's  simultaneous  per- 
formance, the  plaintiff  must  tender  perfonnanoe  before  action. 

§  888.  Aleatory  contracts. 

Since  the  basis  of  excusing  one  party  to  a  bilateral  contract 
from  liability  because  of  default  in  the  perfonnance  of  the 
coimter  pronaise,  is  the  assiunption  that  not  only  are  the  two 
promises  in  exchange  for  one  another,  but  that  each  perform- 
ance is  intended  as  the  price  or  equivalent  of  the  other,  a 
type  of  contract  where  this  assumption  does  not  hold  good 


^  See  suprOf  §  791,  ad  fin. 

^^  See  Manning  v.  Brown,  10  Me.  49. 
The  statement  in  regard  to  even  a 
payment  of  interest  made  in  Eastern 
Oregon  Land  Co.  v.  Moody,  198  Fed. 
7,  27,  119  C.  C.  A.  136,  by  GUbert,  J., 
diss,  seems  accurate.  "  The  acceptance 
of  a  payment  on  account  of  interest 
was  wholly  inconsistent  with  an  inten- 
tion to  rescind  the  contract  under  the 


notice  of  August  11th.  It  was  an  ac- 
knowledgment of  the  continued  exist- 
ence of  the  contract.  It  was  the  ac- 
ceptance of  a  benefit  thereunder — the 
acceptance  of  an  instalment,  in  dis- 
affirmance of  a  prior  notice  that  had 
called  for  the  payment  of  the  whole 
sum  due''  [by  a  certain  time  which 
had  elapsed]. 
"  Hunter  v,  Daniel,  4  Hare,  420. 
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iiKt  be  dealt  with  in  a  different  way.  ' '  Whatever  the  perf orm- 
ice  of  mutual  covenants  or  promises  are  unequal  in  certainty, 
ley  will  also  be  unequal  in  amount,"  ^'  and  must  have  been 

>  r^arded  by  the  parties.    In  an  aleatory  contract,  therefore,  \ 
ilees  each  promise  is  subject  to  the  same  risk,  it  is  obviousi  v^ ; 
lat  the  perfoimances  were  not  contracted  for  as  equivalent         / 

>  one  another.  The  premium  of  insurance  is  not  assumed 
I  be  equivalent  to  the  face  of  the  pohcy.  The  premium  is 
lid  for  the  risk,  and  risk  is  but  another  name  for  a  binding 
^ligation  to  pay  upon  a  contingency.  That  is,  the  premium 
the  exchange  for  the  promise,  not  for  the  performance  of  it.'* 
Lsurance  policies  are  not  usually  bilateral,  but  not  infre- 
lently  a  prcnuissory  note  is  accepted  for  the  premium.  In 
Lch  a  case  each  party  is  under  an  executory  obligation,  but 
■each  of  the  obligation  by  the  insured  will  not  excuse  subse- 
lent  non-performance  by  the  insurer.'*  The  propriety  of 
ch  deciaons  is  obvious  upon  reflection.  If  the  insured  made 
•fault  in  payment  of  the  note  for  the  premiimi,  it  is  clear 
at  the  insurer  might,  and  would,  if  the  premises  were  not 
uned  durii^  the  term  of  the  insurance,  sue  and  recover  the 
aount  of  the  note.     It  cannot  be  permitted  for  the  insurer 

have  the  option  of  refusing  to  pay  the  insurance  if  the 
emises  are  destroyed,  asserting  as  an  excsum  the  non-[}ay- 
ent  of  the  premium  (unless  indeed  the  payment  of  the  note 
made  an  express  condition  precedent  of  the  insurer's  lia- 
lity)  and,  at  the  same  time,  be  entitled  to  demand  payment 
the  premium  note  if  the  contingency  of  fire  does  not  occur, 
contract  to  guarantee  is  similar  in  principle.  A  bilateral 
ntract  may  be  aleatory  on  one  side  only,  as  in  the  case  of 
jurance  in  return  for  a  promised  premium;  or,  it  may  be 
jatoiy  on  both  sides,  as  where  one  promisor  guarantees 

■  Langd.  Sunuo.  Cont.,  1 107.  Ins.  Co.,  128  Fed.  388, 63  C.  C.  A.  130, 

*  In  Perlee  p.  JeScott,  30  N.  J.  L.  34,  68  L.  R.  A.  87;  Mutual  Life  Ids.  Co.  v. 
Atl.  789,  epeaking  of  a  payment       French,  30  Ob.  St.  240,  27  Am.  St. 

de  for  an  option,  the  court  said:  Rep.    443;    Alexander   v.    Continental 

he  consideration  in  a  leesl  sense  was  Ins.  Co.,  67  Wis.  422,  30  N.  W.  727. 

:Ws  promise  to  keep  tbe  offa'  to  See  also  Big  Run  Coal  Co.  v.  Em- 

.  open  for  a  yeftr.    It  was  the  ptom'  players'  iBdemnity  Co.,  163  Ky.  S96, 

not  the  performance."  174  S.  W.  26. 

*  McMahon   v.   Unit«d   States  Life 
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tinuing  pennission  to  occupy  the  preniises.  Ttus  is  the  way 
m  which  a  lease  is  regarded  in  the  Civil  Law*^  If  it  were  thus 
regarded  there  would  seem  no  reason  why  the  principles  of 
dependency  applicable  to  ordinary  bilateral  contracts  should 
not  likewise  be  applicable  to  leases.  In  fact  they  are  not  thus 
applicable  in  English  and  American  law*  Partly  because 
a  lease  is  regarded  prinaarily  as  a  conveyance  by  the  common 
law,  partly  because  the  law  governing  leases  has  been  dealt 
with  ux  connection  with  the  law  of  real  estate,  and  became 
settled  before  the  law  of  mutually  dependent  promises  was 
established,  and  partly  no  doubt  because  leases  have  ordinarily 
been  elaborately  written  documents  in  which  the  parties 
might  be  supposed  to  have  expressed  their  intent  with  con- 
siderable fullness,  covenants  in  leases  have  been  held  mutually 
independent  unless  in  terms  expressly  conditional."^  Thus 
the  breach  on  the  part  of  a  landlord  of  a  covenant  to  repsur, 
does  not  excuse  the  tenant  from  liability  on  his  covenant 
to  pay  rent.^^     Nor  does  destruction  of  the  leased  prem- 


^See  Viterbo  v.  Friedlander,  120 
U.  S.  707,  30  L.  ed.  776,  7  S.  Ct.  962. 

» PoweU  V,  MerriU,  (Vt.  1918),  103 
Atl.  259,  261,  and  see  cases  in  the 
following  note.  OooasionaUy  a  deci- 
sion is  found  where  a  lease  is  treated 
like  an  ordinary  bilateral  contract,  and 
as  an  original  question  this  method  of 
treatment  has  much  to  commend  it. 
Berman  v.  Shelby,  93  Ark.  472,  125 
8.  W.  124.  In  University  Club  v. 
Deakin,  265  m.  257,  106  N.  E.  790, 
791,  1915  C.  854,  the  court  said  that  it 
was  rightly  ruled  "at  the  request  ot 
plaintiff  in  error,  that  the  lease  sued 
upon  was  a  bilateral  contract,  and 
upon  a  breach  of  an  essential  covenant 
thereof  by  the  lessor  the  lessee  had  a 
right  to  refuse  further  to  be  bound  by 
its  terms  and  to  surrender  possession 
of  the  premises,  and  that  a  breach  of 
the  twelfth  clause  of  the  lease  [in  which 
the  landlord  agreed  not  to  lease  other 
shops  in  his  building  to  any  one  con- 
ducting the  same  business  as  the 
lessee]  would  be  a  good  defence  to  an 


action  for  rent  if  the  tenant  sur- 
rendered possession  of  the  premises 
within  a  reasonable  time  after  discov- 
ery of  the  breach.''  Cf.  Rubens  v.  Hill, 
213  ni.  523,  72  N.  E.  1127.  In  /n  r» 
MullingB  Clothing  Co.,  238  Fed.  58»  151 
C.  C.  A.  134,  L.  R.  A.  1918  A.  539,  252 
Fed.  667,  the  discussion  by  the  court 
seems  to  indicate  the  assumption  that  a 
lease  is  an  ordinary  bilateral  contract. 
"Belfour  v.  Weston,  1  T.  R.  310; 
Dawson  v.  Dyer,  5  B.  &  Ad.  584;  Su- 
plice  V,  Famsworth,  7  M.  &  G.  576; 
Edge  V.  Boileau,  16  Q.  B.  D.  117,  120; 
Tedstrom  v,  Puddephat,  99  Ark.  193, 
137  S.  W.  816;  Arnold  v,  Krigbaum, 
169  Cal.  143,  146  Pac.  423;  Lewis  r. 
Chishohn,  68  Ga.  40;  FaJmer  v,  Mei^ 
iden  Britannia  Co.,  188  111.  508,  59 
N.  E.  247;  Rubens  v.  Hill,  213  Bl.  523, 
72  N.  E.  1127;  Harthill  v,  Cooke's  Ex., 
19  Ky.  L.  Rep.  1624,  43  S.  W.  705; 
Leavitt  v,  Fletcher,  10  Allen,  119; 
Taylor  v.  Ftnnegan,  189  Mass.  568, 
575,  76  N.  E.  203,  2  L.  R.  A.  (N.  S.) 
973;  Meredith  Mech.  Assoc,  t^.  Amer- 
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ses.*^  Though  an  executoiy  contract  to  take  a  lease  of 
iremisea  which  the  owner  agrees  to  put  in  repair  need  not 
le  performed  if  the  premises  are  not  repaired." 

So  apart  from  statute  or  e^^ress  providon  in  a  lease,  the 
enant's  non-payment  of  rent  or  other  breach  of  covenant 
rill  not  justify  his  eviction  by  the  landlord."*  Statutes  in 
oajiy  States,  allow  the  landlord  this  remedy  for  non-payment 
f  rent.  The  independency  of  the  parties'  covenants  is  also 
hown  by  the  fact  that  destruction  of  part  of  the  leased  premises 
<y  fire  or  other  casualty  in  the  absence  of  statutory  or  con- 
ractual  exemption  will  not  excuse  the  tenant  from  liability 
n  a  covenant  to  p^  rent." 

891.  Eviction. 

It  serves  as  a  partial  equivalent  for  the  independency  of 
ovenants  in  leases,  that  there  has  been  a  tendency  in  the 
iw  to  establish  special  rules  relievii^  the  landlord  and  the 
aaant  req>ectively  in  the  most  troublesome  situations  which 
rise  from  non-performance  by  one  or  the  other  of  them  of 
is  covenants.  The  most  important  of  these  rules  is  that 
xcu^g  the  tenant  from  the  obligations  of  his  covenants 
'  the  landlord  evicts  him. 

The  eviction  does  not  terminate  the  teoiancy  but  during 
a  continuance  the  tenant's  obligation  to  pay  rent  is  sus- 
ended.** 

an  Twist  DriH  Co.,  67  N.  H.  450,  SB  Hydeville  Ac  Co.  p.  Eagle  R.  Co.,  44 

tL   330;    McCurdy  e.   WyckoS,   73  Vt.  SQfi.    See  also  Tildeeiey  v.  Clark- 

.  J.  L.  368,  63  Atl.  992;  Stewart  v.  eon,  30  Beav.  419. 

hilda  Co.,  86  N.  J.  L.  648,  92  AtL  *<SIiaw  v.  Co£Bn,  14  C.  B.  (N.  S.) 

12;  Lut>  V.  Goldfine,  129  N.  Y.  S.  63,  372;    Re   Penneirdl,    119    Fed.    13ft; 

2  N.  Y.  Misc.  25;  Kaufman  v.  Tonilli,  Chapman    t>.    Emeric,    3    Cal.    273; 

»   N.   Y.  S.  36;  Thomson-Houston  Brown's  Adm.  v.  Bragg,  22  Ind.  123; 

k>.  r.  Durant  I«nd  Co.,   144  N.   Y.  DemuBon  r.  Read,  3  Dana,  5S6;  Joha- 

(,  39  N.  E.  7;  Smithfield  Imp.  Co.  v.  eon  v.  Gurley,  B2  Tex.  222. 

bley-Baidin,  156  N.  C.  256,  72  S.  E.  ••  See  ir>ifra,  i  944. 

12;  Fnscott  t>.  Ott«tstatter,  85  Pa.  '■Salmon  v.  Smith,   1  Saund.  204; 

S4;  Arbens  v.  Exley,  Watkina  &  Co.,  Morrison  v.  Chadwidc,  7  C.  B.  286; 

2  W.  Va.  476,  44  S.  E.  149, 61  L.  R.  A.  Montanye  v.  Wallahan,  84  111.  355; 

57;  <f.  Tedatrom  v.  Puddephat,  99  Leishman  v.  White,  1  Allen,  489;  Smith 

Ilk.  193,  137  8.  W.  816.  n.  MoEnany,  170  Mass.  26,  48  N.  E. 

*>8eetupro,  (945.  781,  04  Am.  St.  Rep.  272;  Holmes  t>. 

n  Hickman  c.  Royl,   56  Ind.   561;  Guion,   44  Mo.    164;  Christopher  v. 
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An  eviction  occurs  whenever  a  landlord  wrongfully  deprives 
a  tenant  of  any  part  of  the  leased  premises;  and  if  the  rent  is 
entire,  the  tenant  is  excused  from  his  obligation  to  pay  during 
the  continuance  of  the  eviction  though  he  continue  to  occupy 
the  remainder  of  the  premises.  It  is  said  that  the  landlord 
cannot  by  his  own  wrong  apportion  the  rent.^  And  '' outside 
the  rule  de  minirrm,^^  ''no  inquiry  is  open  as  to  the  greater 
or  less  importance  of  the  parcel  from  which  the  tenant  is 
deforced."  ^  Nor  can  the  landlord  recover  on  principles  of 
quasi-contract  on  a  common  count  for  the  use  and  occupation 
of  the  occupied  part  of  the  premises  if  the  lease  was  in  writing.® 
Rent,  however,  which  has  abeady  become  due  must  be  paid 
in  spite  of  eviction.^  This  principle  has  been  applied  though 
the  rent  in  question  was  payable  in  advance  for  a  period  before 
the  lapse  of  which  eviction  took  place.'^  If  the  fimdamental 
basis  of  the  doctrine  of  eviction,  namely,  failure  of  considers 
tion,  were  logically  applied,  rent  payable  for  a  period  during 
which  the  tenant  owing  to  the  landlord's  fault  had  not  had 
the  enjoyment  of  the  premises,  could  not  be  collected  even 
though  in  terms  payable  in  advance  at  a  date  prior  to  the 
eviction.'^  If  the  eviction  is  from  the  whole  of  the  leased 
premises  the  tenant  is  excused  from  the  performance  of  all 


Austin,   11   N.   Y.   216;   McGlurg  v. 
Price,  69  Pa.  420,  96  Am.  Dec.  356. 

■'Hodgkins  v,  Robson,  1  Vent.. 276, 
277;  Page  v.  Parr,  Style,  432;  Neale  v. 
Mackenzie,  1  M.  &  W.  747;  New  York 
Dry  Goods  Store  v,  P&bst  Brewing 
Co.,  112  Fed.  381,  60  C.  C.  A.  295; 
SkaggB  V,  Emerson,  50  Cal.  3;  Okie  v. 
Person,  23  D.  C.  App.  170;  Smith  v. 
Wise  k  Co.,  68  111.  141;  Sherman  v. 
Williams,  113  Mass.  481,  18  Am.  Rep. 
522;  Mirick  v,  Hoppin,  118  Mass.  682; 
Kuschinsky  v.  Flanigan,  170  Mich. 
246, 136  N.  W.  362,  41  L.  R.  A.  (N.  S.) 
430,  Ann.  Cas.  1914  A.  1228;  Dolton 
V,  Sickel,  66  N.  J.  L.  492,  49  Atl.  679; 
Christopher  9.  Austin,  11  N.  Y.  216; 
Duhain  v.  Mermod,  etc.,  Co.,  211  N.  Y. 
364,  106  N.  E.  667;  Fifth  Ave.  Bg.  Co. 
V.  Kemochan,  221  N.  Y.  370, 117  N.  E. 
579;  PbweU  v.  MerriU,  (Vt,  1918),  103 


Atl.  259.  But  see  Warren  v.  Wagner, 
76  Ala.  188,  61  Am.  Rep.  446;  Ander- 
son 0.  Winton,  136  Ala.  422,  34  So.  962, 
and  qf.  Arafe  v,  Howe,  228  Mass.  46, 
116  N.  E.  971. 

"Smith  V.  McEnany,  170  Mass. 
26,  48  N.  E.  781,  64  Am.  St  Rep.  272. 

**Grundin  v.  Carter,  99  Mass.  15; 
Smith  p.  McEnany,  170  Maas.  26,  48 
N.  E.  781,  64  Am.  St.  Rep.  272; 
Etheridge  v.  Osbom,  12  Wend.  529. 

"Selby  V.  Browne,  7  Q.  B.  620; 
Pepper  v.  Rowley,  73  BL  262;  Ed^erton 
V,  Page,  20  N.  Y.  281. 

»  Hunter  9.  ReUey,  43  N.  J.  L.  480; 
Gfles  V,  Comstock,  4  N.  Y.  270;  Gugd 
V.  Isaacs,  21  N.  Y.  App.  D.  603,  48 
N.  Y.  S.  694,  affd.  in  162  N.  Y.  636^ 
67  N.  E.  1111;  Manning  v.  Fenier, 
27  N.  Y.  Misc.  622, 68  N.  Y.  a  332. 

^  In  accord  with  this  view  aie  Sk» 
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is  cwvenants  durii^  the  period  of  eviction.**  If,  however, 
le  eviction  is  partial  only,  the  tenant  though  excused  from 
ijonent  of  rent  altogether,  is  not  excused  from  the  oblation 
f  his  other  covenants.**  Eviction  involves  a  breach  of  duty 
a  the  part  of  the  landlord,  therefore  the  loss  of  the  leased 
remises  does  not  amount  to  an  eviction  if, — 
1.  The  tenant's  diapossesaon  was  by  the  tortious  act  of 
third  person;*'  or,  2,  althou^  by  or  under  the  authority 
!  the  landlord  was  justifiable."  As  the  landlord  impUedly, 
not  expressly,  warrants  the  quiet  eujoymrait  of  the  demised 
rennses,*^  eviction  by  title  pwamount  is  an  excuse  to  the 
nant;  but  in  such  a  case  if  the  eviction  rdates  to  part  only 
'  the  demised  premises,  and  the  tenant  remains  in  possesion 
'  the  r^ufunder,  he  is  entitled  only  to  abate  the  nut  propor- 
onally." 

The  tenant  is  evicted  by  paramount  title  thoi^  he  sur- 
nders  possesion  without  diluting  a  valid  claim,**  or  attorns 
I  the  holder  of  the  paramotmt  title  as  his  tenant.'  The 
ssee,  however,  acts  at  his  peril  in  surrendering  possession 
ithout  judgment  in  favor  of  the  paramoimt  title,  since  if 
le  alleged  paramotmt  title  is  invalid,  the  tenant  will  remain 
ible  under  his  lease;  and  even  thoi^  a  valid  adverse  i^t 

Brockman,  171  111.  App.  465;  Noyes  Tomlinson  v.  Day,  2  B.  A  B.  680; 

Anderson,  I  Duer,  342.     See  also  Buffum  v.  Deone,  4  Gray,  385;  Duhain 

irter  V.  TuU,  6  Wneh.  408,  33  Pac.  v.  Mermod,  etc.,  Co.,  211  N.  Y.  364, 

5.  106  N.  E.  857;  Kfth  Ave.  Bg.  Co.  v. 

•>  AitdrewB  t>.  Needhom,  Cro.  Elii.  Kemochan,  221  N.  Y.  370,  117  N.  E. 

6  (ooviaiAnt  to  repair  excused).  579.    In  Gribbie  v.  Toms,  70  N.  J.  L. 

•«  Newton  v.   Allin,    1   Q.    B.  618;  622,  57  Atl.  144,  the  landlord  during 

omaon  v.  Chadwick,  7  C.  B.  266.  the   tenancy  sold   a  portion    of  the 

**  Simons  v.  Fairen,  1  Bing.  N.  C.  pmnises  in  consequence  of  which  the 

S;  Chestnut  v.  Tyson,  105  Ala.  149,  tenant  was  phyaiaally  expelled  from 

So.  723;  Barry  r.  Guild,  126  HI.  439,  that  part  of  the  premises.    Hie  land- 

N.  E.  769,  2  L.  R.  A.  334.  lord  was  allowed  to  recover  rent  for  the 


*■  As  where  the  landlord  enters  under 

thoiity  of  the  lease;  or  where  the  "Moree  n.  Goddard,  13  Mete.  177, 

ise  provided  that  the  acts  of  third  46  Am.  Deo.  728;  Lambert  v.  Estes,  99 

raoDS  might  be  done  which  inter-  Mo.   604,    13  S.   W.   284.     See  also 

'ed   with   the    tenant's   enjoyment.  Kramer  v.  Cart«r,  136  Mass.  604,  609; 


Carroll,  147  N.  Y.  App.  Div.  WOson  v.  Cochran,  46  Pa.  229. 
B,  132  N.  Y.  S.  4.  4  '  Hinckley  u.  Guyon,  172  Maaa.  412, 

"  'nSany,  Real  Property,  {43.  62  N.  E.  623. 
*  Smith  V.  Malings,  Cni.  Jae.  160; 


1706  WILLI8T0N  ON  CONHUCTS 

to  the  property  exists,  a  yielding  of  posseedon  befo 
right  is  in  some  way  actually  assoted  cannot  be  relied 
as  an  eviction.' 

It  has,  however,  been  held  that  where  part  of  the 
premises  have  been  taken  by  eminent  domain  there 
even  partial  eviction,  and  the  tenant  is  not  released  ev 
tanto  from  his  obligation  to  pay  rent;  the  tenant  rec 
sufficient  compensation  from  the  State  to  indemnify  h 
the  jooperty  of  which  he  has  been  d^nived.*  And  ii 
jurisdictions  restrictions  imposed  by  the  police  power 
State  not  induced  or  incited  by  the  landlord  will  not  a 
to  a  construction  eviction.^ 

In  several  States,  however,  the  condemnation  is  h 
dissolve  the  tenancy  to  the  extent  of  the  portion  of  the  pr 
condemned.^  If  fdl  the  property  is  taken  it  seems  adj 
that  the  tenancy  is  dissolved.'  "It  is  difficult  to  pt 
how  the  quantity  of  the  estate  taken  can  vary  the  rel 
of  the  parties  since  in  the  one  case  as  in  the  other,  the 
the  act  of  the  state."  ^ 

It  has  been  often  stated  that  no  act  of  the  landloi 
constitute  an  eviction  unless  so  intended.'    It  is  dot 


*  niere  can  be  no  doubt  that  the  rule 
as  between  luuUotd  and  tenant  is  the 
same  in  thia  reepeot  as  it  is  between  the 
grantor  and  grantee  under  a  deed  of 
conveyance  with  warranty  of  quiet 
enjoyment.  Hester  v.  Hunnicutt,  104 
Ala.  282,  16  8o.  162;  Axld  d.  Chase,  83 
Ind.  548,  558;  Green  v.  Irving,  54  Miss. 
450,  28  Am.  Rep.  360;  Drew  v.  Towie, 
30  N.  H.  &3I,  64  Am.  Dec.  309;  KeUog 
u.  Piatt,  33  N.  J.  L.  328;  McGrew  v. 
Hannon,  164  Pa.  St.  US,  30  AU.  266, 
26S;  Morgan  v.  Henderson,  2  Wash.  T. 
367,  8  Pac.  491. 

■Stubbings  v.  Evanston,  136  HI.  37, 
26  N.  E.  577,  11  L.  R.  A.  839,  29  Am. 
St.  R^.  300;  Gluok  v.  Baltimore,  81 
Md.  316,  32  Atl.  515,  48  Am.  St.  Rep. 
516;  Parks  e.  Boston,  IS  Pick.  198; 
Goodyear  Shoe  Machinery  Co.  t. 
Boston  Terminal  Co.,  176  Mbob.  115, 
117,  57  N.  E.  214;  Folts  f.  Huntley,  7 


Wend.  210;  Foot«  c  Cindni 
Ohio,  408,  38  Am,  Dec.  737;  W 
V.  Mifflin,  30  Pa.  St.  362. 

•Taylor  v.  Finnigan,  189  Mi 
673,  76  N.  E.  203. 

>  Hinrichs  v.  New  Orleans, 
Ami.  1214,  24  So.  224;  Board  t 


.    John 


248,  6  So.  199;  Bjddle  v.  Hues 
Mo.  597;  Uhler  v.  Cowen,  192 
443,  44  Atl.  42. 

'Corri^n  v.  Chicago,  144 
33  N.  E.  746,  21  L.  R.  A.  212; 
e.  Ball,  119  Moss.  28;  Gooc 
Boston  T^minal  Co.,  17S  Ma 
116,  57  N.  E.  214;  Lodge  v.  Mf 
N.  Y.  App.  Div.  13,  52  N. 
385;  Dyer  v.  WiKhtman,  66  1 

'  Board  of  Levee  Commisai< 
Johnson,  66  Miss.  248  266,  6  i 

•  Upton  0.  Townsend,  17  C.  B 
Warren  v.  Wagner,  75  Ala. 
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rue  that  a  mere  trespass  by  the  landlord  will  not  amount  to 
ta  eviction.*  And  in  some  cases  wheth^  an  act  is  a  trespass 
>r  an  eviction  will  depend  upon  the  landlord's  intention;  thus 
,  wrongful  entiy  upon  tiie  premises  may  be  an  eviction  if 
aade  for  the  purpose  of  permanently  ejecting  the  tenant 
rom  the  irfiole  or  part  of  the  premises,  but  may  not  be  such 
n  eviction  if  made  for  a  temporary  object.  On  the  other 
land,  if  the  landlord's  acts  necessarily  deprive  the  tenant 
■ermauently  or  for  a  long  time  of  the  enjoyment  of  the  property 
t  can  hardly  be  material  with  what  intention  the  landlord 
cts." 


802.  ConstructlTe  eviction. 

Not  only  actual  expulsion  may  amount  to  an  eviction,  but 
here  may  be  constructive  eviction  by  wrongful  acts,  or 
iilures  to  act  on  the  part  of  the  landlord  which  essentially 
eprive  l^e  tenant  of  ben^cial  enjoyment  of  the  premises. 
Tnlike  the  rule  governing  actual  eviction  by  expulsion,  it 


m.  Rep.  446;  Potts-Thompeon  Idqaat 

0.  V.  Capitol  City  Tobacco  Co.,  137 
la.  64S,  74  S.  E.  279;  Hayner  0.  Smith, 
i  II.  430, 14  Am.  Rep.  124;  Rubens  v. 
[iU,  213  Dl.  623,  539,  72  N.  E.  1127; 
loyce  p.  Guggenheim,  106  Maaa.  201, 

Am.  Rep.  322. 

•  Upton  V.  Townsend,  17  C.  B.  30, 64; 
fanea  v.  Wagner,  75  Ala.  188,  51 
m.  Rep.  448;  Lynoh  v.  Baldwin,  W 

1.  210;  Skally  v.  Shute,  132  Mass. 
07;  McFadin  e.  Rippey,  8  Mo.  738; 
ourabwy  v.  Snyder,  31  N.  Y.  614. 

"  Tliis  is  ordinarily  expreaaed  by 
lying  the  intent  to  evict  ie  ia  some 
iTcumat&iicee  coaclueively  presumed. 
ee,  e.  g.,  PoweU  v.  MerriU,  (Vt.  1918), 
93  Ati.  259.  It  might  better  be  Stud 
lat  in  Buch  a  case  the  intent  is  im- 
■aterial.  In  Skally  v.  Shute,  132 
laas.  367,  370,  the  court  said:  "Hie 
uestioD  of  actual  ioteat  arises  only 
h^i  tiie  acta  are  such  as  do  not 
F  themselves  afford  a  presumptioa 
F  intuit.  Generally  the  question 
hether  acts  of  the  landlord  in  conse- 


quenra  of  which  the  tenant  abandons 
the  premises  amount  to  an  eviction,  is  a 
question  of  law,  and  includes  the  qued- 
tion  whether  they  constitute  proof  of 
the  intent.  A  person  is  presumed  to 
intend  the  natural  and  probable 
oonsequencee  of  his  acte;  and  when  the 
acts  of  a  landlord  upon  the  demised 
premises  are  such  as  naturally  and 
probably  exclude  the  tenant  from  the 
poesessioQ  and  enjoyment  of  the 
premises,  and  assert  a  title  in  the  land- 
lord himself,  the  law  presumes  an 
intent  to  do  so;  and,  if  the  natural 
consequence  follows,  the  acta  are  said 
to  amount  to  an  eviction.  FrcHn  the 
physical  exdusion  of  the  tenant  from 
the  premises,  the  law  presumes  an 
int«nt  to  evict;  and  wrongful  acts  of 
the  landlord  upon  the  premises,  irtiich 
render  them  permanently  uoaafe  and 
unfit  for  occupancy,  so  that  the  tenant 
loses  the  enjoyment  of  them,  carry 
with  than  the  presumption  of  the 
intent  to  deprive  the  tenant  of  that 
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is  here  necessary  in  order  to  take  advantage  of  acts  as  a  con- 
structive eviction  for  the  tenant  altogether  to  abandon  the 
premises.  His  action  must  have  been  caused  by  the  acts  which 
he  asserts  operated  as  an  eviction,"  and  the  right  to  abandon 
for  constructive  eviction  must  be  exercised  promptly.  But 
abandonment  of  the  premises  is  not  essential  to  seeking 
equitable  relief.^'  In  the  absence  of  a  covenant  to  that  effect, 
a  landlord  is  under  no  obligation  that  the  premises  shall  be 
tenantable  at  the  time  they  are  leased,  or  that  they  shall  be 
made  tenantable  by  repairs  or  abatement  of  supervening 
nuisances  during  the  tenancy;^'  and,  as  has  been  seen,^^  even 
if  the  landlord  covenants  to  repair,  a  breach  of  the  covenant 
will  not  excuse  the  tenant  from  the  performance  of  his  cove- 
nants; but  if  the  landlord  in  violation  of  such  a  covenant  permits 
the  premises  to  become  actually  imtenantable  it  is  a  construc- 
tive eviction,  justifying  the  tenant  in  abandoning  the  premises, 
thereby  tenninating  his  liability  for  rent.^' 


11  Taylor  v,  Finnigan,  189  Mass.  668, 
76  N.  E.  203,  2  L.  R.  A.  (N.  S.)  973; 
Metropole  Const.  Co.  v.  Hartigan,  83 
N.  J.  L.  409,  85  Atl.  313;  Bowder  v. 
GUlis,  132  Minn.  189,  166  N.  W.  2; 
Edgerton  v.  Page,  26  N.  Y.  281;  Tliain 
V,  CaiTon,  147  N.  Y.  App.  Div.  229. 
As  to  the  necessity  of  the  abandon- 
ment being  caused  by  the  acts  claimed 
to  amount  to  an  eviction,  see  Edwards 
V.  Candy,  14  Hun,  696;  Tham  v.  CanoU, 
147  N.  Y.  App.  Div.  229,  238. 

^>  Epstein  v,  Dunbar,  221  Mass.  679, 
109  N.  E.  730. 

»  Hart  V.  WmdaoT,  12  M.  ft  W.  68; 
Keates  v.  Cadogan,  10  C.  B.  691; 
Qott  V.  Gandy,  2  £.  &  B.  846;  Little 
Rock  Ice  Co.  v.  Consumers'  Ice  Co., 
114  Ark.  632,  170  S.  W.  241;  Gately  v. 
CampbeU,  124  Cal.  620,  67  Pac.  667; 
Roehrs  v.  Timmons,  28  Ind.  App.  678, 
63  N.  E.  481;  Lewis  v.  Clark,  86  Md. 
327,  37  Atl.  1036;  Royce  v.  Guggen- 
heim, 106  Mass.  201,  8  Am.  Rep.  322; 
Taylor  v,  Finnigan,  189  Mass.  668, 
673,  76  N.  E.  203,  2  L.  R.  A.  (N.  S.) 
973;  Mills  v,  Swanton,  222  Mass.  667, 
111  N.  E.  384;  Peti  v.  Voigt  Brewery 


Co.,  116  Mich.  418,  74  N.  W.  661,  72 
Am.  St.  Rep.  631;  Griffin  9.  Freeborn, 
181  Mo.  App.  203,  168  S.  W.  219; 
Rheims  v.  Doliey,  93  N.  Y.  Misc.  600, 
167  N.  Y.  S.  213;  Wood  o.  Carson,  257 
Pa.  622,  101  Atl.  811.  See  also  Pratt 
V.  Grafton  Etec.  Co.,  182  Mass.  180, 
66  N.  E.  63.  The  law  is  otherwise  in 
Louisiana,  C.  C.  Art.  2692-2694;  and 
in  New  York,  though  the  landlcxd  does 
not  warrant  tenantable  condition,  by 
statute  the  tenant  may  surrender  the 
premises  without  liability  if  they  be- 
come untenantable  by  phsrsical  destruo- 
tion  or  deterioration.  May  v.  Gillls, 
169  N.  Y.  330,  62  N.  E.  386;  rf.  Floyd- 
Jones  V.  Schaan,  129  N.  Y.  App.  Div. 
82,  113  N.  Y.  S.  472.  The  question 
of  a  landlord's  liability  in  tort  for 
knowin^y  or  nei^igently  leasing  dan- 
gerous property  is  not  here  under 
discussion. 

^* Supra,  iSaO. 

"Lewis  0.  Chishohn,  68  Ga.  40; 
Bissell  V.  Lloyd,  100  HI.  214;  Dolph  v. 
Barry,  166  Mo.  App.  669,  148  S.  W. 
196;  Sheary  v.  Adams,  18  Hun,  181 
(statutory);    McCarddl   v.    WiDiams. 
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iimilarly  it  is  a  constructive  eviction  to  fwl  to  furnish  heat, " 
water,"  in  accordance  with  an  obli^tiou  imposed  by  the 
Be.  Peimitting  adjoinii^  property  of  the  laDtllord  to  be 
d  for  purposes  incoiuistent  with  the  purpose  for  which 
I  property  in  questitm  was  rented,''  or  permittii^  such 
oining  property  to  be  used  for  immoral  purposes,"  or 
tering  any  continuing  nuisance,***  refusing  to  allow  a  new 
r  to  be  made  to  replace  one  lost  by  the  tenant,*'  or  in  any 
Y  substantial)^  depriving  the  tenant  of  the  enjoyment  of 
leased  premises  in  violation  of  a  duty  assumed  l^  the 
dlord,  mnounts  to  an  eviction.**  But  buildii^  on  adjoining 
d  of  the  landlord  an  ordinary  structure  with  no  purpose 
evict  the  tenant  does  not  amount  to  eviction  though  it 
ders  unfit  for  use  part  of  the  leased  premises.**  In  all  the 
es  thus  far  supposed,  wherever  there  has  been  held  con- 
jctive  eviction  there  has  been  a  violation  of  duty  on  the 
-t  of  the  landlord  which  would  justify  the  tenant  not  only 
abandonu^  the  premises  but  in  suing  for  breach  of  the 
dlord's  covenant  of  quiet  enjoyment;  but  there  seems  a 
podtion  to  r^ard  the  lease  of  an  apartment  or  flat  as 
CKising  liabilities  upon  the  parties  scunewhat  different  from 
lee  imposed  by  a  lease  of  a  whole  building.  Where  "an 
olerable  condition  which  the  taiant  neither  causes  nor  can 
ledy"  arises,  there  has  been  held  in  New  York  to  be  con- 

SS  Pac.  29,  43  L.  R.  A.  125;  Baniard 
Realty  Co.  v.  Bonwit,  155  N.  Y.  App. 

n.  Rep.  322.  Div.  182,  139  N.  Y.  S.  1050. 

Morse  If,  Tochterman,  21  Cal.  App.  "  Smith  u.  Tennyson,  219  Mass.  608, 

132  Pac.  1055;  Baas  v.  RolUiui,  03  107  N.  E.  423. 

a.   228,   65  N.  W,   34S;   Berlinger  "  Grftbenhorat    v.     Nioodemus,    42 

MaodonaU,    133    N.    Y.   8.   522,  Md.  238;  Alger  v.  Kennedy,  49  Vt. 

N.  Y.  App.  Div.  5;  RusseU  t>.  109,  24  Am.  Rep.  117. 

ID,  22  N.  Dak.  410, 133  N.  W.  1030,  ■>  Royoe  ■>.  Ouggenheim,  100  Mass. 

:<.  R.  A.  (N.  S.)  1217;  MoSorley  t>.  201,  8  Am.  Rep.  322.    For  the  same 

D,  38  Fa.  Super.  271.  reason,  where  the  tenant  knows  that 

Boston    Veterinary    Hospital    v.  the  leased  land  is  subject  to  the  serri- 

y,  219  Mass.  533,  107  N.  E.  426.  tude  of  a.  roiboad  viaduct,  the  fact 

Wade  0.  Hemdl,  127  Wis.  544, 107  that  he  la  deprived  for  part  of  the  torn 

ff'.  4,  5  L.  R.  A.  (N.  S.)  S55.  of  the  use  of  part  of  the  premises  by 

Weiler  v.  Panooast,  71  N.  J.  L.  414,  repairs  on  the  viaduct,  cannot  be  re- 

\tl.  1084;  Wolf  e.  Eppenstein,  71  gfuded  as  an  eviction.    Fliend  v.  Oil 

1,  140  Pao.  761.  Well  Supply  Co.,  179  Pa,  290,  35  Atl. 

York  V.  Steward,  21  Mont.  516,  210. 
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stnictive  eviction  from  an  apartment  irrespective  of  the 
landlord's  causation  of  the  condition  or  liability  in  damages 
for  it,  ^^  But  this  would  not  be  universally  admitted.  ^* 

In  the  lease  of  a  furnished  house  for  a  short  period  of  time 
also,  it  is  held  in  England  and  Massachusetts  that  a  warranty 
is  implied  that  the  premises  shall  be  tenantable  at  the  time 
the  tenancy  is  to  begin. ^  There  is  no  implied  warranty,  how- 
ever, even  in  the  case  of  a  furnished  house  that  the  premises 
will  continue  fit  for  habitation  during  the  tenancy.^  As  has 
been  seen  ^  in  an  executory  contract  to  take  a  lease  the  obliga- 
tion is  dependent  on  the  landlord's  promise  to  repau*.  So 
the  obligation  of  one  who  has  agreed  to  purchase  is  conditional 
on  the  performance  of  a  promise  to  put  the  premises  in  repair;  ^ 
since  in  the  nature  of  the  case  the  promised  repairs  were  to 

'*  In  Barnard  Realty  Co.  v,  Bonwit,  after  two  years  of  the  lease  had  run. 
165  N.  Y.  App.  Div.  182,  139  N.  Y.  8. 
1060,  a  plague  of  rats  was  held  to 
justify  the  tenant  in  leaving  without 
liability  for  rent.  See  also  Madden  t;. 
BuUock,  116  N.  Y.  S.  723;  Streep  v. 
Simpson,  80  N.  Y.  Misc.  666, 141  N.  Y. 
S.  863.  In  the  case  first  stated,  the 
court  said:  "Very  large  numbers  of 
people  live  in  tenement  houses,  apart- 
ment houses  and  apartment  hotek  in 
this  city.  Such  tenants  have,  and  can 
have,  control  only  of  the  inside  of  their 
own  limited  demised  premises.  Condi- 
tions unknown  to  the  ancient  common 
law  are  thus  created.  This  requires 
elasticity  in  the  appUcation  of  the 
principles  thereof."  But  see  Pomeroy 
V,  Tyler,  9  N.  Y.  St.  Rep.  614;  Jacobs 
V.  Morand,  69  N.  Y.  Misc.  200,  110 
N.  Y.  S.  208.  It  is  doubtless  essen- 
tial for  the  application  of  the  suggested 
rule  that  the  nuisance  shall  be  one 
which  the  tenant  cannot  remedy. 
The  landlord  is  not  liable  in  damages 
for  the  consequences  of  supervening 
circumstances  making  even  a  furnished 
apartment  untenantable.  Saison  v, 
Roberts,  [1896]  2  Q.  B.  396. 

"In  Hopkins  v.  Murphy  (Mass., 
1919),  124  N.  E.  262,  an  apartment 
became    infested     with     cockroaches 


The  landlord  on  request  endeavored  to 
abate  the  trouble,  but  failed  to  do  so. 
Whereupon  the  tenants  left  the  prem- 
ises. It  was  held  that  they  were  liable 
for  rent,  the  court  saying:  "There  is 
nothing  to  indicate  [the  landlord],  was 
responsible  for  the  preseaoe  of  the 
insects  or  that  he  failed  in  any  duty 
which  he  owed  to  the  defendant." 

»  Smith  V.  Marrable,  11  M.  <&  W.  5; 
Wilson  V,  Finch  Hatton,  2  Exch.  Div. 
336;  IngaUs  v.  Hobbs,  166  Mass.  348, 
31  N.  £.  286,  16  L.  R.  A.  61.  But  see 
Edwards  v.  McLean,  122  N.  Y.  302, 
26  N.  E.  483,  where  a  lessor  was  held 
not  responsible  for  infection  arising  in  a 
furnished  house  after  the  execution  of  a 
lease  for  four  months,  though  before 
the  beginning  of  the  term;  and  Fisher 
V.  Lighthall,  4  Mackey,  82,  64  Am.  Rep. 
258;  Murray  v,  Albertson,  60  N.  J.  L. 
167,  13  Atl.  394,  7  Am.  St.  Rep.  787, 
where  it  was  held  broadly  that  there 
was  no  implied  obligation  that  a  fur- 
nished house  would  be  habitable. 

'Saraon  v.  Roberts,  [1896]  2  Q.  B. 
396. 

» iStipm,  §  890. 

»  Tripp  V.  Smith,  180  Mass.  122,  61 
N.  E.  804.  Cf.  Shenners  v.  Pritchard, 
Wis.  287,  80  N.  W.  468. 
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icede  the  lease  or  purchase,  and  the  mutual  performances 
leasing  or  selling  a  repaired  house  were  intended  as  an  ex- 
m^  of  one  for  the  other. 

193.  Conditioiis  implied  in  fact 

Frequently  a  covenant  or  promise  cannot  be  perfonned 
the  natiire  of  thii^  except  upon  or  aftpr  the  happening 
a  certain  event.  Conceivably  the  meaning  of  such  an 
ligation  may  be  (1)  that  the  promisor  undertakee  that  the 
;essary  event  shall  happen;  (2)  that  the  promisee  under- 
sea that  it  shall  happen;  or,  (3),  that  though  neither  party 
mder  an  obhgation  that  the  event  shall  happen,  the  promisor 
ill  be  excused  if  it  does  not  happen.  It  is  a  question  of 
istruction  which  of  these  three  meanings  is  to  be  given  to 
particular  contract.  The  necessaiy  starting  point  of  the 
r  is  that  the  promisor  must  fulfil  hb  promise  according  to 
tenos  unless  some  legal  SECuse  can  be  found.  When  A 
itracts  to  sell  Blackacre,  if  his  wife's  signature  is  necessaiy 
order  to  enable  him  to  convey  a  good  title  he  binds  himself 
procure  that  s^nature.  The  nature  of  the  case  may  be 
!h,  however,  in  view  of  mercantile  custom,  that  a  reasonable 
'son  would  not  understand  tiiat  the  promisor  imdertook 
it  the  necessary  event  should  happen.  Thus  where  A 
>mises  to  sell  goods  at  a  valuation  fixed  by  a  third  person, 
does  not  tmdertake  the  obhgation  of  making  the  valuer 
a  price.*"  A  promise  to  perform  building  or  construction 
rk  requiring  plans  is  qualified  by  a  condition  that  the 
ner  shall  furnish  the  necessary  plans.'* 
niiere  the  necessary  event  is  peciiliarly  within  the  power 
the  promisee,  the  obligation  of  the  promisor  is  conditional 
the  promisee's  bringing  the  event  to  pass;  and  if  the  con- 
kct  is  bilateral  tiiere  is  an  impUed  ob%ation  on  the  part 
the  [nromisee  that  he  will  bring  the  event  to  pass.  Thus 
lerever  the  cooperation  of  the  promisee  is  necessary  for 

>See«upra,  SS800,  801.  within  the  time  Bet,  the  contrMtor 

'  In  Baraum  v.  WilliamB,  115  N.  Y.  was  juBtified  in  abandoning  the  con- 

p.    Div.   694,    102   N.    Y.   8.    874,  tract  and  might  recover  on  a  guontum 

court  held  that  when  the  owner  meruil  for  the  work  done  up  to  that 

ed  to  fumieh  plana  of  the  work,  so  time, 
to  oiable  the  contractor  to  perform 
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the  perfonnance  of  the  promise,  there  is  a  condition  implied 
in  fact  that  the  co5peration  will  be  given,  and  if  the  contract 
is  bilateral  there  is  an  obligation  to  give  it.  Where,  for  instance, 
a  seller  contracts  to  deliver  goods  to  a  buyer  he  cannot  do  so 
miless  the  buyer  will  receive  them,  and  he  is  not  only  freed 
from  his  own  obligation,  but  acquires  a  right  of  action  if 
the  buyer  refuses,  to  receive  them.  So  an  employee's  promise 
is  impliedly  conditional  on  the  cooperation  of  the  employer 
in  the  discharge  of  the  work  contracted  for.  A  promise  to 
ship  a  cargo  of  coal  at  a  certain  port  is  qualified  by  a  condition 
that  the  promisee  shall  fiumish  the  ship.'^  A  promise  to  lay 
out  £100  under  the  direction  of  a  competent  surveyor  named 
by  the  plaintiff,  requires  the  appointment  of  such  a  surveyor 
as  a  condition  of  the  promisor's  liability.''  A  promise  to  pay 
$4,000  in  paper  to  be  manufactured  by  a  secret  process  which 
the  promisee  had  agreed  to  teach  the  promisor,  contains  the 
necessary  condition  that  the  instruction  shall  first  be  given.'^ 
It  is  not  essential  that  perfonnance  of  a  promise  shall  other- 
wise be  actually  impossible  in  order  to  justify  the  implication 
in  fact  of  conditions.  Such  conditions  are  similar  in  their 
nature  to  express  conditions,  except  that  the  parties  have 
expressed  their  intentions  not  in  words  but  in  the  nature  of 
their  undertakings.  Wherever,  therefore,  there  is  a  necessary 
inference  that  an  act  must  be  done  by  the  promisee  before 
the  promisor's  performance  is  due,  a  condition  will  be  implied. 
Sometimes  the  implication  is  both  that  the  thing  shall  be 
done  by  the  promisee  and  also  that  it  shall  be  done  before  the 
promisor  shall  be  liable;  sometimes  the  promisee's  obligation 
to  do  the  thing  in  question  is  expressed,  and  the  only  thing 


"  Aimitage  v.  Inflole,  14  Q.  B.  728, 
cited  and  followed  in  Davis  v,  Colum- 
bia Coal  Mining  Co.,  170  Mass.  391, 
49  N.  E.  629;  Hughes  v.  Knott,  138 
N.  C.  105,  50  S.  E.  686.  See  also 
Sutherland  v,  Allhusen,  14  L.  T.  666; 
Stanton  v.  Austin,  L.  R.  7  C.  P.  651; 
Stuart  V.  Lumber  Co.,  66  Or.  546,  132 
Pac.  1;  Dwight  v.  Eckert,  117  Pa.  St. 
490, 12Atl.32.  In  Pinkham  v.  Haynes, 
103  Me.  112,  68  Atl.  642,  the  sellers 
agreed  to  deliver  potatoes  on  board 


cars  to  be  furnished  by  the  buyer  "on 
or  before  "  a  certain  date.  It  was  held 
that  the  sellers  were  entitled  to  such 
notice  of  the  arrival  of  the  cars  as 
would  enable  them  with  reasonable 
diligenoe  to  load  the  potatoes,  and  not 
having  received  such  notice  were  freed 
from  their  obligation  to  deliver  any 
potatoes. 

••Coombe  v.  Greene,  11  M.  db  W. 
480. 

**  Cadwell  v.  Blake,  6  Gray,  402. 
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ng  in  implication  is  that  performance  of  the  promisee's 
Ration  must  precede  the  pronusor's  liability.  Where  a 
ract  for  the  sale  of  land  reqxiires  the  seller  to  furnish  an 
ract  of  title,  perfonnance  of  this  {nxmoise  must  precede 
obligation  to  pay  the  price,  since  otherwise  the  abstract 
Id  have  little  value.'*  So  where  parties  to  a  contract 
ed  that  each  should  give  a  bond  to  the  other  as  security 
[lis  perfonnance,  the  implication  is  necessary  that  each 
to  ^ve  his  bond  before  liability  of  the  other  arose  on  his 
nple  promise,  since  otherwise  the  bonds  could  not  fulfil 
'  purpose  of  givii^  security." 

failure  on  the  part  of  the  giver  of  the 
option  to  fumieh  the  abstract  wad  made 
the  excuse  for  not  payiaB  or  tendering 
the  price  of  the  land  within  the  time 
fixed  by  the  option.  But  the  court  held 
that  the  duty  to  tender  the  price  of 
the  land  under  the  option  and  accord- 
ing to  il«  ternu  existed  regardless  of 
the  failure  on  the  part  of  the  giver  of 
the  option  to  furnish  the  abstract  if  the 
would-be  purohaaer  desired  to  lay  the 
ground  for  the  suit  for  specific  perform- 
ance. Said  the  court,  q>eaking  by 
Mr.  Justice  Shiras  (page  408  of  162 
U.  8.,  page  810  of  16  Sup.  Ct.  [40  L.  Ed. 
1017]}.  'If  the  contract  is  oonstmed 
as  mulring  it  the  duty  of  Crowther  to 
tender  the  abstract,  yet  his  failure  to 
do  so  did  not  dispense  with  perform* 
ance  or  the  offer  to  perform  on  the 
part  of  the  complainante.  Kb  failure 
to  fumiBh  the  abstract  might  have 
justified  the  comidainants  in  declaring 
themselves  off  from  the  contract  and 


I  Martin  v.  Roberta,  127  Iowa, 
102  N.  W.  1126,  the  court  nid: 
ike  terms  of  the  contract,  Hk  de- 
it  was  to  furnish  the  vendee  an 
ict  showing  good  and  sutBcient 

and,  while  no  particular  t-iirwa 
or  was  fixed,  the  law  requires 
t  be  furnished  in  reaaonable  time 
camination  before  the  contract 
>e  performed.  It  was  a  condition 
lent,  and  the  def^idant  was  not 
id  to  the  balance  of  the  money 
nder  the  contract  until  he  had 
led  thravwith.  Wilhelm  v.  Fim- 
1  Iowa,  131,  7  Am,  Rep.  117; 
iMt  B.  Clay,  62  Iowa,  462, 17  N.  W. 
lartle  v.  Curtis,  6S  Iowa,  202,  26 
73;  Leesenich  v.  SeUers,  119  Iowa, 
3  N.  W.  348;  Webb  v.  Hanch», 
wa,  269, 102  N- W,  1127. 
b  a  case  must  be  diatinguiehed 
)ne  where  the  purchaaer  seeks  to 
«  an  option  which  will  expire  at  a 
day.  In  FoUock  o.  Riddick,  161 
280,  282,  88  O.  C.  A.  326,  the 
said:  "We  think  this  case  is  fully 
d  by  the  decisions  in  Kelsey  o. 
har,  162  U.  S.  404,  408,  16  Sup. 
6,  40  L.  Ed.  1017,  and  Kentucky 
eriee,  etc.,  Co.  v.  Warwick  Co., 
^.  280,  283,  48  C.  C.  A.  363.  In 
}f  these  cases  an  option  to  aell 
ite.,  was  involved,  and  a  prooeed- 

enforce  the  option.  In  eadi  an 
ct  of  the  land  covered  by  the 
I  was  to  be  fumiahed,  and  the 


might  have  formed  a  successful  defenoe 
to  an  action  for  damages  brought  by 
Crowther.  But,  if  they  wished  to 
specifically  enforoe  the  contract,  it  was 
neceesaiy  for  the  complainants  them- 
selves  to  tender  performance.  To 
entitle  themsdvee  to  a  decree  for  a 
specific  perfonnance  of  a  oontraet  to 
seU  land,  it  has  always  been  hdd  neoee- 
Bary  that  the  purchasers  should  tender 
the  purchase  money.'  " 

»  Roberts  v.  Bwtt,  H  H.  L.  C.  337. 
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§  894.  Promises  impliedly  conditional  upon  notice. 

One  of  the  commonest  necessary  conditions  is  that  of  notice 
of  some  fact.    ''The  rule  to  be  collected  from  the  cases  seems 


See  also  Kehlor  Flour  MiUa  Co.  v. 
Linden,  230  Mass.  119,  119  N.  E.  698. 
Other  illustrations  may  be  found: 
Where  a  railroad  company,  having 
agreed  to  deliv^  to  a  contractor  (who 
had  undertaken  to  fiumish  baUast  for 
the  railroad)  a  crushing  plant  of  a 
specified  capacity  and  water  and  coal 
to  operate  it,  delivered  a  plant  of  less 
capacity  and  failed  to  deliver  suitable 
coal  and  water,  the  contractor  could 
abandon  the  contract,  performance  of 
the  railroad  company's  obligation 
being  a  condition  precedent.  El  Paso 
&  S.  W.  R.  Co.  V,  Eichel  &  Weikel 
(Tex.  Civ.  App.),  130  S.  W.  922. 
Where  a  contract  to  sell  an  automobile 
provided  that  the  seller  should  find  a 
source  of  credit  to  enable  the  buyer  to 
borrow  the  price,  the  buyer  was  not 
liable  until  this  had  been  done.  Sand- 
ruck  V,  WTilson,  117  Md.  624,  84  AU.  54. 
In  National  Cable,  etc.,  Co.  v.  Filbert, 
31  So.  Dak.  244, 140  N.  W.  741,  743,  a 
hardware  and  implement  dealer  bought 
a  quantity  of  lightning  rod  cable, 
material,  and  fixtures,  under  a  con- 
tract giving  him  an  exclusive  agency, 
and  providing  that  the  seller  should 
furnish  a  salesman  to  assist  in  starting 
the  business,  who  should  be  paid  a 
share  of  the  profits  for  his  services. 
The  contract  further  provided  that  the 
dealer  should  not  attempt  to  put  up 
any  rods  until  the  seller's  agent  was 
present,  and  it  clearly  appeared  that 
the  stipulation  with  reference  to  the 
salesman  was  inserted  because  of  the 
dealer's  inexperience,  both  in  selling 
and  putting  up  lightning  rods,  and  for 
the  mutual  benefit  and  protection  of 
both  parties.  It  was  held  that  the 
furnishing  of  a  salesman  by  the  seller 
was  a  condition  to  be  performed  by  it 
before  it  could  be  entitled  to  the  pur- 
chase price. 


In  Davis  v.  Jeffris,  5  S.  D.  352,  58 
N.  W.  815,  the  court  said:  "Whether 
or  not  a  covenant  is  dependent  or  in- 
dependent must  be  ascertained  from 
the  contract  and  attending  circum- 
stances; the  rule  being  that  such 
covenants  will  be  construed  as  de- 
pendent, unless  a  contrary  intention 
i^pears  from  the  terms  of  the  con- 
tract." This  was  an  action  to  recover 
on  a  contract  for  the  construction  of  a 
creamery  and  cold  storage  plant,  ac- 
cording to  the  plans  and  specifications 
contained  in  the  contract,  llie  con- 
tract i»ovided  that  the  cold  storage 
department  should  be  constructed 
under  the  McCray  Cold  Storage  and 
Refrigerator  patents,  and  contained 
the  following  covenant:  "We  agree  to 
furnish  with  said  contract  a  patent 
deed  from  the  McCray  Refrigerator 
Company,  conveying  all  the  zi^^ts 
under  said  patents."  The  provisions 
of  the  contract,  so  far  as  the  erection 
and  equipment  of  the  plant  is  con- 
cerned, were  carried  out  by  the  plain- 
tiff, but  the  patent  deed  for  the  McCray 
Cold  Storage  and  Refrigerator  patents 
was  not  furnished;  plaintiffs  contend- 
ing that  the  stipulation  to  furnish  the 
said  patent  deed  was  an  independent 
stipulation  or  covenant,  and  that  the 
plaintiffs  were  not  required  to  prove 
that  they  had  furnished  or  tendered 
such  deed  to  entitle  them  to  recover 
on  the  contract.  The  contract  pro- 
vided that  the  defendants  should  pay 
for  the  creamery  and  cold  storage 
when  "completed."  The  court  held 
that  the  completion  of  the  idant  with- 
out the  patent  deed  was  not  a  comple- 
tion of  the  contract,  and  that  proof 
that  the  patent  deed  had  been  fur- 
nished was  essential  to  plaintiff's  right 
of  recovery,  holding  that,  although  the 
contract,  so  far  as  the  compl^on  of 
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ids,  that  where  a  party  stipulates  to  do  a  certain  thing 
irtahi  specific  event  which  may  become  known  to  him, 
h  which  he  can  make  himself  acqiuunted,  he  is  not 
i  to  any  notice,  tmless  he  stipulates  for  it;  but  when 
)  do  a  Qan^  which  lies  within  the  pecidiar  knowle(^ 
opposite  party,  then  notice  ought  to  be  given  him."  " 
principle  has  been  applied  in  the  law  of  landlord  and 
Where  a  landlord  covenants  to  repair  and  reserves 
it  of  entry  in  the  lease,  his  promise  is  impliedly  ccm- 
1  on  notice  from  the  tenant  that  the  premises  are  out 


le  landlord  has  the  r^t  to  enter  to  view  and  make 
ements,  no  condition  will  be  impUed."  And  still  more 
is  this  true  where  the  landlord  retains  under  his  control 
tion  of  the  premises  in  which  the  defect  occurs." 
re  an  option  is  given  in  a  contract  to  one  party  or 
ler,  he  must  pve  notice  of  the  exercise  of  the  option, 
tion  frequently  given  relates  to  the  time  or  place  of 


it  ma  conoCTned,  had  been 
aplied  with  by  the  j^AintifF, 
luld  be  of  oo  v&Iue,  and  could 
of  no  use  to  the  defendants, 
e  patent  deed  coDf^ring  upon 
ts  the  ri^t  to  use  the  MoCray 
>rage  and  R^rigoator  process 
isbed;  that  they  contracted  for 
ig  Hat  tbey  knew  would  be 
.  to  them  when  they  got  it,  or 
mrenant  to  furnish  the  patent 
)  one  of  the  essential  danente 

iger,  C.  B.,  in  Vyse  v.  Wak»- 

I. AW. 442.   Earlj'authoritiea 

idiseUBsed. 

dn  o.  Watkinson,  L.  R.  (  Ebcoh. 

Ion  A  S.  W.  Ry.  Co.  v.  Plower, 

D.  77;  Manchester  Warehouse 

UT,  5  C.  P.  D.  SOT;  Tredway  v. 

91  L.  T.  310;  Oiambers  o. 

171  Ala.  158,  S5  So.  150; 
son  V.  Cummin^,  156  Mass. 
),  31  N.  E.  127;  Genebek'  f. 
3  N.  J.  L.  240;  Thomas  v. 
id,    12   Daly,  31S;  Sinton  v. 


Butler,  40  Ohio  St.  158,  The  principle 
seems  to  have  been  grotesqudy  mis- 
applied in  Hugall  if.  H'Lean,  63  L.  T. 
Rep.  04.  In  that  case  the  jury  found 
that  the  tenant  did  not  know  and  had 
not  the  means  of  knowing  that  the 
premises  were  out  of  repair  and  that 
the  landlord  though  he  did  not  know 
of  the  fact  had  the  meana  of  knowing, 
nevertheless  the  court  held  the  land- 
lord's pronuse  to  keep  the  drains  in 
repair  was  impliedly  conditional  on 
notice  from  the  tenant.  Brett,  M.  R., 
added:  "I  doubt  whether,  if  the  land- 
lord had  notice  aliunde  he  would  be 
liable,  but  it  is  not  neceaaary  to  decide 
this."  But  see  Mellea  v.  Holme, 
IlftlSI  2  K.  B.  100.  In  Thomas  e. 
Kingsland,  12  Daly,  315,  there  is  an 
implication  that  knowledge  by  the 
lukdlord,  however  secured,  would  be 
enough  to  render  him  liable. 

■•  Hayden  t>.  Bradley,  6  Gray,  426, 
66  Am.  Dec.  ^1. 

•>  MeUes  v.  HoUne,  [1918]  2  K.  B. 
100. 


1716 


WILLI8T0N  ON  CONTRACTS 


§894 


performaQoe.  Sometimes  this  is  given  to  the  seller;  *^  some- 
times to  the  buyer.  *^  Similarly  where  a  buyer  is  bound  to 
take  goods  when  completed  by  the  seller,  his  obUgation  is 
qualified  by  the  condition  that  notice  be  given  of  the  comple- 
tion of  the  goods;  ^'  and  where  there  is  no  definite  time  fixed 
in  a  contract  for  its  performance  or  where  the  time  originally 
fixed  has  been  waived,  there  will  often  be  implied  a  condition 
of  reasonable  notice  before  performance  can  be  demanded.^^ 
Not  only  is  a  condition  of  notice  implied  in  fact  but,  under 
a  bilateial  agreement,  where  there  is  such  a  condition  implied 
on  one  side  only,  there  is  also  an  obligation  implied  to  give 
notice/^  Breach  of  this  obligation  will  give  rise  to  an  action 
for  such  damages  as  may  be  caused  thereby.^ 


«i  Dingley  v.  Oler,  117  U.  S.  490,  6 
Sup.  Ct.  850,  29  L.  Ed.  984;  Hinch  9. 
Georgia  I.  &  C.  Co.,  160  Fed.  578,  05 
C.  C.  A.  76;  Majestic  Milling  Co.  v, 
Copeland,  93  Ark.  195,  124  S.  W.  521; 
Colvin  V,  Weedman,  50  lU.  311;  Posey 
V.  Scales,  55  Ind.  282;  BeU  v.  Hatfield, 
121  Ky.  560,  89  8.  W.  544,  2  L.  R.  A. 
(N.  S.)  529;  Harrow  Spring  Co.  v. 
Whipple  Harrow  Co.,  90  Mich.  147,  51 
N.  W.  197;  Hunter  v.  Wetsell,  84  N.  Y. 
549,  38  Am.  Rep.  544;  Drake  v.  White 
Sewing  Mach.  Co.,  118  N.  Y.  S. 
178,  133  N.  Y.  App.  Div.  446;  Pease 
Oil  Co.  V.  Monroe  County  Oil  Co.,  138 
N.  Y.  S.  177,  78  Misc.  Rep.  285; 
Krebs  Hop  Co.  v.  Livesley,  55  Or.  227, 
104  Pac.  3;  Lockhart  v.  Bonsall,  77 
Pa.  St.  53;  Hocking  v.  Hamilton,  158 
Pft.  107,  27  Atl.  836.  See  also  Lincoln 
V.  Gallagher,  79  Me.  189,  8  Atl.  883. 

^  Kawin  v.  American  Colortsrpe  Co., 
243  Fed.  317, 156  C.  C.  A.  97;  Veitch  v. 
Atkins  Co.,  5  Ala.  App.  444,  59  So. 
746;  Dinmiick  v.  Hendley,  117  Md. 
458,  84  Atl.  171;  Gourd  v.  Healy,  206 
N.  Y.  423,  99  N.  E.  1099;  Levant 
American  Commercial  Co.  v.  Wells, 
186  N.  Y.  App.  D.  497,  174  N.  Y.  S. 
303.  See  also  State's  Prison  v.  Hoff- 
man, 159  N.  C.  564,  76  8.  E.  3.  Cf. 
British  Aluminium  Co.  v,  Trefts,  163 
N.  Y.  App.  Div.  184,  148  N.  Y.  S.  144. 


The  contract  there  in  suit  provided  for 
shipment  at  times  ''specified  by  the 
buyers  between  October  10th  and 
Dec.  31,  1911."  The  court  held  that  if 
the  buyer  failed  to  specify  the  times  for 
shipment  of  all  the  goods,  the  contract 
became  absolute  on  Dec.  31,  1911,  and 
tender  was  necessary  on  that  day  in 
order  to  put  the  buyer  in  default.  It 
was  hdd  like  a  contract  to  sell  all  the 
goods  on  Dec.  31st  with  an  option  to 
take  any  part  earlier. 

«•  Bliss  V.  United  States  Gaslight  Co., 
149  N.  Y.  300,  43  N.  E.  850;  CoUum 
V,  Wa^staff,  48  Pa.  St.  300. 

««See«upra,  $741. 

^  Where  either  party  may  by  giving 
notice  fix  the  time  for  porfonnanoe, 
this  affords  each  sufficient  i»otectioii 
without  the  implication  of  any  obliga- 
tion. 

^  Kingman  p,  Hanna  Wagon  Co., 
176  Bl.  545,  52  N.  E.  328.  The  seUer 
agreed  to  sell  a  large  number  of  wagons 
to  be  delivered  monthly  "as  ordered  " 
by  the  buyer.  The  failure  by  the  buyer 
to  order  the  number  specified  La  the 
contract  was  held  to  give  the  bdl&  a 
ri|^t  of  action  without  the  necessity  of 
making  tender.  So  in  WeiU  v.  Amer- 
ican Metal  Co.,  182  lU.  128,  54  N.  E. 
1050,  when  goods  were  to  be  shipped  as 
directed  by  the  buyer,  and  the  seller 
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for  ditcctiotie,  the  hilure  of  the 
r  to  said  such  directions  wbb  held  a 
•h  of  oontract. 

under  &  ctntract  whereby  the 
tiS  was  to  tnuisfer  all  pusetigen 
baffiage  frotn  the  station  of  de- 
tut  road  to  anotha  station  in  the 

it  was  held  that  there  vu  an 


implied  obligation  on  the  part  of  the 
defendant  to  present  paasengen  for 
tranqwrtation,  for  breach  of  which 
the  plaintiff  might  recover.  Chicago, 
R.  I.  A  G.  Ry.  Co.  e.  Martin  (Tex.  CHv. 
App.),  163  8.  W.  313.  See  also  Krebe 
Hop  Co.  V.  Uvwiey,  66  Or.  227,  104 
Pao.3. 


CHAPTER  XXVII 

DEPENDENCY  OF  MUTUAL  PROMISES  IN  THE 

CIVIL  LAW 

Mutual  promises  were  independeiit  in  the  early  Roman  Law 895 

Passages  in  Digest  and  Code 896 

Inconsistency  of  dependency  and  rule  governing  risk  of  loss 897 

Right  of  rescission  in  the  Roman  Law 896 

General  provisions  of  the  French  Law 899 

Application  for  dissolution  must  be  made  to  the  court 900 

Discretion  of  the  court  in  granting  dissolution 901 

Delayed  or  imperfect  performance 902 

Part  performance  and  immaterial  breach 903 

Waiver,  and  right  to  damages 904 

Prospective  non-performance 905 

Dissolution  takes  effect  by  relation 906 

Influence  of  the  French  Law  in  other  countries 907 

German  Common  Law 908 

Provisions  of  the  Commercial  Codes 909 

Provisions  of  the  German  CivU  Code 910 

ESed  of  the  statutory  provisions 911 

Exc^tio  non  adimpleti  contractus 912 

Exceptio  non  rite  adimpleti  contractus 913 

How  far  the  defence  is  merely  dilatory 914 

Whether  the  plaintiff  must  have  performed  completely 915 

Whether  the  defence  is  applicable  in  case  of  impossibility 916 

Defence  excluded  by  tender  or  prevention 917 

Acceptance  of  defective  performance 918 

Prospective  breach 919 

Diminution  of  the  price 920 

Austrian  Law 921 

§  896.  Mutual  promises   were   independent  in   the   early 
Roman  Law. 

The  universality  of  the  problems  presented  by  the  breach 
by  one  party  of  his  undertaking  m  a  bilateral  contract,  and 
the  still  somewhat  uncertain  gropmg  for  fundamental  prin- 
ciples in  the' matter  by  English  and  American  courts  seem  to 
justify  some  examination  of  the  Civil  Law  in  this  connection. 
In  the  early  Roman  law,  as  in  the  early  English  law,  the 
promises  in  a  bilateral  agreement  seem  to  have  been  regarded 
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i  independeDt  of  each  other  so  far  as  performance  was  cod- 
•med.  If  the  ^p<eem^t  was  by  stipulation,  two  stipulations 
ere  neceesary,  and  there  were  formed  two  independent  uni- 
teral  contracts.  If  the  agreement  was  consensual,  but  could 
)t  be  classed  with  the  nominate  contracts  of  sale,  hiring, 
ulna^p,  or  ag^ey,  no  obligation  arose  from  it  mitil  one 
irty  had  performed.'  Such  obligations,  also,  were  therefore 
•cessarily  unilateral  when  they  aroae.  So  that  the  question 
fairly  presented  in  r^;ard  only  to  the  nominate  contracts 
1st  mentioned,  which,  however,  came  to  include  the  great 
ilk  of  contractual  dealings.  The  proof  that  in  these  con- 
acts  the  promises  were  at  first  r^arded  as  independent  is 
intained  in  a  passage  from  Varro's  treatise,  De  Re  Rustica, 
ritten  about  36  B.  C.  After  dealing  with  the  delivery  of 
ifds  which  have  been  sold  the  author  continues,  "And  the 
lyer  can  obtain  judgment  against  him  in  an  action  on  the 
ie,  if  he  does  not  deliver,  although  he  himself  has  not  paid 
le  money,  as  in  like  manner  the  seller  may  gainst  the  buyer 
the  latter  does  not  pay  the  price."  ' 

The  nract  c«t^  historical  evidence  is  contained  in  a  passage 
Dm  the  Institutes  of  Gains,  which  were  published  161  A.  D. 
"Or  suppose  an  auctioneer  sues  for  the  price  of  a  thing  he 
IS  sold  by  auction,  and  that  the  exception  is  taken  that  the 
tfendant  oi^t  not  to  be  condemned  unless  the  thing  he  has 
irchased  has  been  delivered  to  him,  the  exception  is  good; 
it  if  it  was  one  of  the  conditions  of  sale  that  there  should 
s  no  delivery  until  payment  of  the  price,  the  auctioneer  may 
ive  this  replication:  'or  if  it  was  annoimced  previous  to  the 
le  that  the  thii^  would  not  be  dehvered  to  the  purchaser 
itil  he  had  paid  the  price. '  "  * 

'  Hie  law  as  to   Htipulationa  and  judioio  einon  reddet  pretium. — Varra, 

lominate  contracts  Temained  fixed  De  Re  Rustica,  II.  2,  i  6. 

the  RoDum  law,  as  stated. — Wind-  *  Item    si    argentarius   pretium    ret 

KJd,  Lehrbuch  dee  Pandektenrechte,  quie  in  uictionem  venierit  persequatur, 

.  i  321,  not«  9.  obicitur    ei    exceptio    ut   ita   demum 

'  Quum  id  hctum  non  est,  tamen  emptor  domnetur  si  ei  res  quam  emerit 

!x  dominium  non  mutant  nisi  est  tiadita  eat;  et  eet  justa  exoeptio:  aed  si 

numeratum.    Neo  non  emptor  pole  in  auctione  pctedictum  eet   ne  ante 

empto  vendito  ilium  damnare,  si  emptori  traderetur  quam  si  pnetium 

n    tradet,    quamvis    non    solverit  aolverit,  refdicatione  tali  aisentariua 

mmos,     ut    ille    eroptorem    simili  adjuvatur:  ''Aut  si  pnedictum  eet  ne 


^^ 
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There  has  been  some  conflict  of  opinion  as  to  wheth^  this 
passage  was  based  on  a  special  law  aimed  against  auctioneers 
or  whether  the  case  of  an  auctioneer  was  taken  merely  as  an 
illustration  of  a  universal  principle/  Assuming  the  latter 
view  to  be  correct  (and  subsequent  quotations  will  show  that 
if  the  principle  had  not  become  general  by  the  time  of  Gaius 
it  soon  became  so),  the  passage  indicates  both  that  there  was 
ground  for  an  exception  if  the  seller  sought  to  recover  the 
price  without  delivering  the  subject-naatter  of  the  sale,  and 
further  that  by  special  agreement  as  to  the  respective  times 
of  performance  of  the  parties,  such  an  exception  could  be  met. 
Presiunably  in  case  of  an  action  by  the  buyer,  the  seller  would 
have  been  given  relief  on  like  principles. 

§  896.  Passages  in  Digest  and  Code. 

There  are  several  passages  in  the  Digest  and  Code,  t2ux>wing 
light  on  the  topic.  The  jurists  to  whom  the  passages  are 
attributed  all  flourished  about  200  A.  D;  so  that  by  that  time 
the  general  theory  at  least  of  the  mutual  dependency  of  the 
obligations  arising  from  one  of  the  nonunate  consensual  bi- 
lateral contracts  must  have  been  recc^nizedL  The  most  im- 
portant passages  are  as  follows: 

''If,  of  the  farms  which  you  have  bou^t,  any  have  been 
mortg£^^  and  have  not  been  delivered,  you  shall  have  an 
action  ex  empto  in  order  that  they  may  be  released  from  the 
creditor.  Likewise,  if  the  buyer  sues  for  the  price  in  an  action 
ex  vendito  you  will  set  up  the  exception  of  fraud."  * 

"If  one  who  has  bought  a  harvest  of  growing  grapes  is 
forbidden  by  the  seller  to  gather  them  he  can  make  use  of 
this  exception  against  the  seller,  if  the  latter  sues  for  the 
price:  'if  this  money  for  which  the  suit  is  brought  was  promised 
for  the  harvest  which  has  arrived  at  maturity  and  has  not  been 


deUvered.  .  ."'« 

aliter  emptori  res  traderetur  quam  si 
prsetium  emptor  solvent." — Gaius,  IV. 
126a. 

*  Demburg,  Pandekten,  II.  { 20, 
supports  the  former  view;  Bechmann, 
Der  Kauf,  I.  570,  the  latter. 

*  C.  8.  44.  5.  Ex  prssdiis,  quse  mercata 
es,  si  aliqua  a  venditore  obligata  et 


necdum  tradita  sunt,  ex  empto  actione 
oonsequeris,  ut  ea  a  creditore  liberen- 
tur.  Idem  etiam  fiet,  si  adveisus 
venditorem,  ex  vendito  actione  pn&- 
tium  petentem,  doli  exoeptionon  op- 
posueris. — ^Antoninus. 

*  D.  19.  1.  25.    Qui  pendentem  vin- 
demiam  emit  si  uvam  legere  prohibea- 
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.  .  One  may  likewise  defeat  a  suit  for  the  price  brought 
e  who  has  sold  goods  belonging  to  another  by  setting 
e  exception  of  goods  not  delivered,  although  he  who 
ed  to  sell  them  has  already  paid  the  price  to  the  owner. 
8  in  this  case  recourse  gainst  the  owner.  It  is  the  same, 
lii^  to  Pedius,  in  the  case  of  one  who  has  sold  goods 
assumiz^  to  act  in  oxir  affairs."  ^ 

hen  the  buyer  brings  an  action  ^^nst  the  seller,  the 
>ught  to  be  offered  by  the  buyer,  and  although  he  offers 
of  the  price,  not  yet  does  he  have  an  action  against  the 
for  the  seller  can  retain  the  thing  which  he  sold,  as  if 
e  a  ple(^e."  *  A  few  other  passages  *  are  refored  to  in 
)nnection,  but  their  bearing  on  the  subject  seems  some- 
remote;  and  it  must  be  admitted  that  the  materials 
0  meagre  to  make  it  profitable  to  discuss  in  much  detail 
teories  of  Roman  jurists  on  the  reciprocal  rights  and 
in  the  performance  of  bilateral  contracts  of  sale,  hiring, 
Tship  and  agency."'  It  seems  evident  enough,  however, 
lon-perfonnance  by  the  plaintiff  of  his  promise  in  such 
teral  contract  afforded  generally  a  defence.  The  par- 
'  cases  stated  relate  to  sales  exclusively,  but  the  assump- 
lade  by  the  writers,  that  the  principle  was  a  general  one 
lat  sales  furnished  the  readiest  illustration,  seems  fair. 
.  probable  supposition  too,  that  the  defendant's  defaice 
ken  by  exception,  rather  than  by  denial  of  any  allegations 

ulitoTe,adTeT8Ufleumpet«ntem  'D.  19. 1. 13. 1 8    Offerr  ipretiuiaab 

exceptions  uli  poterit  "si  eti  emptore  debet  cum  ex  empto  agttur,  et 

qua  de  Hgitur,  non  pro  ea,  re  ideo  etsi  pretii  partem  oSfTrat,  lum- 

qute     veuit     neque     trodita  dum  est  ex  empto  actio:  venditor  enim 
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expressed  or  implied  in  the  plaintiiff's  pleading.  That  is,  the 
plaintiff's  performance  was  not  strictly  a  condition  precedent 
to  his  right  of  action,  but  his  obligation  to  perform  was  the 
basis  of  a  counter-right  on  the  part  of  the  defendant,  and  if 
this  obligation  was  not  fulfilled,  it  effected  the  destruction 
of  the  plaintiff's  claim. ^^  Whether  there  was  a  special  excep- 
tion recognized  as  exceptio  mercis  rum  tradUoSf — ^the  words 
used  in  the  extract  quoted  above  from  Paulus — or  whether 
it  was  regarded  as  a  kind  of  exceptio  doli,  as  might  be  inferred 
from  the  passage  quoted  from  the  Code,  is  not  so  clear;  thou^ 
both  assumptions  are  often  made.^^ 

§  897.  Inconsistency  of  dependency  and  rule  governing  risk 
of  loss. 

Besides  the  negative  difficulty  due  to  the  slightness  of  the 
materials  which  the  Corpus  Jiuis  affords,  there  is  a  positive 
difficulty  in  working  out  a  complete  theory.  In  a  contract 
of  sale  the  buyer  was  bound  by  the  Roman  law  to  pay  the 
price  though  the  subject-matter  of  the  sale  were  destroyed 
by  accident  before  the  transfer  of  title."  From  this  rule  it 
might  be  supposed  that  the  theory  of  the  Roman  jurists  was 
that  in  order  to  make  out  an  excuse  for  non-performance  by 
one  party  to  a  bilateral  contract,  not  merely  failure  but  un- 
excused  failure  to  perform  by  the  other  side  was  essential— 
that  it  was  the  wrongful  breach  of  contract,  not  the  mere 
non-receipt  of  what  was  promised,  that  afforded  ground  for 
an  exceptio.^^    But  this  supposition  does  not  square  with  the 


"  This  proposition,  though  now 
generally  admitted,  was  fonnerly  much 
doubted  in  Germany  and  stress  was 
laid  on  the  words  in  the  last  passage 
cited  from  the  Digest,  ''nondum  est  ex 
empto  actio"  as  showing  that  perform- 
ance by  the  plaintiff  was  a  condition 
precedent  to  his  right  of  action.  But 
it  was  shown  by  Heerwart,  Archiv  f tbr 
die  Civil.  Praxis,  vii.  344,  345,  that 
analogous  expressions  are  used  in  many 
other  places  in  the  Digest  where  an 
exception  was  unquestionably  neces- 
sary to  protect  the  defendant.  See  also 
Dernburg,  Pandekten,  ii.  $  20,  note  4. 


"  The  exertion  is  classed  by  mod- 
em writers  as  a  kind  of  exeepHo  doLXj 
though  frequently  with  recognition 
that  the  classification  is  not  wholly 
fortunate.  Andr6,  122.  Larombilire, 
Tli^orie  des  Obligations  (ed.  1885), 
in.  266;  Giorgi,  Teoria  deDe  Obbliga- 
zioni  (4th  ed.),  IV,  207.  See  also  an 
article  on  the  excepHo  doU  by  Burner  in 
Zeitschrift  fOr  Handelsrecht,  XX.  48. 

"Inst,  of  Justinian,  lib.  III.  tit 
XXm.  3.  The  subject  of  risk  of  loes 
after  a  contract  of  sale  in  the  Roman 
Law  is  discussed,  infrtij  §  947. 

^*  And  so  the  rule  is  often  stated,  e.  g.^ 
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in  regard  to  risk  in  contracts  of  leasing  and  hirii^  whether 
ropeity  or  of  personal  services.  In  these  cases  non-per- 
tance,  though  excused  by  impossibility,  was  a  defence 
Q  action  for  the  stipxilated  price."  There  is  here  an  in- 
istency  from  which  no  amoxmt  of  juridical  learning  has 
able  to  efifect  an  escape." 

3.  Sight  of  rescission  in  the  Roman  Law. 

)QneGted  with  the  ri^ht  to  refuse  performance  of  a  contract 
use  the  other  party  has  not  performed,  is  the  ^ht  to  have 
contract  rescinded  or  dissolved  for  that  reason  and  any 
>rmance  already  given  restored  if  the  natiu%  of  the  case 
f.  If  no  performance  by  either  party  lias  been  made, 
performance  by  the  party  iu  default  no  longer  can  be 
i,  either  because  the  proper  time  has  elapsed  or  for  any 
r  reason,  it  makes  little  practical  difference  whether  it 
id  that  the  other  party  has  the  ri^t  to  rescind  the  con- 
.  or  merely  that  he  need  not  perform  tmtil  he  receives 
irmance.  The  result  is  the  same.  But  where  performance 
been  partly  rendered,  or  is  still  possible,  the  difference 
iportant.  The  right  to  rescmd  the  transaction  does,  it 
le,  imply  the  right  to  refuse  to  perform  unless  counter 
irmance  is  rendra^d,  but  the  converse  statement  does  not 
good. 

)man  law  did  not  authorize  dissolution  of  a  sale  because 
)n-payment  of  the  price,  and  the  same  principle  is  appU- 
!  to  the  other  consensual  contracts  tmder  discussion."  If 
leller  trusted  to  the  credit  of  the  buyer  he  had  no  other 

■thier,  Contrat  de  Vait«,  {  307;  in  regard  to  risk  of  kws  after  a  contract 

urg,  PBndektea,  iL  {  20.     llie  of  sale  is  of  great  antiquity  (see  Hof- 

TJew  is  well  stated  by  Andr^,  monn,  pp.  160-lSS),  and  perh^M  the 

aeg.    See  also  itrfra,  S  960.  roost  satisfactoiy  way  of  dealing  with 

rig.    19.   1.  50,  Hunter,  Roman  that  rule  is  to  re^rd  it  aa  a  survival  in  a 

3d  od.),  508,  612.  particular  cIbbs  of  caam  of  tlie  early 

ee    Hofmann,    Periculum    bdm  doctrine  of  the  independence  of  mutual 

I  C^eona  1870)  pp.  1S-2I.  fEeter-  promises,  indicated  by  the  quotation 

IJehrfachra'  Vo'kauf .   (Stuttgart,  from  Varro,  supra,  in  spite  of  the  later 

p,   66;  Todter,  Die  Allgemein  devdopment  of  a  general  doctrine  of 

omungen     dea     BOrg.      Geaetx-  inconaiatent  nature. 
B   aber   den    gegenaeitigen    Ver-  "  Windachdd,   Lehibuch,  D.  f  321, 

1800),  p.  31.    The  rule  note  9. 
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remedy  than  a  persoixal  action  for  the  price.^  In  order  to  give 
the  seller  the  right  of  reecission  if  the  buyer  failed  to  fulfil  his 
obligations  it  was  necessary  to  insert  a  special  clause  which 
was  called  lex  commisaoria^^  In  later  Roman  law  the  buyer 
was  allowed  to  rescind  a  sale  without  this  special  agreement 
in  case  the  article  sold  had  latent  defects,  but  not  simply  be- 
cause the  seller  had  brok^x  his  contract.^ 


§  899.  General  providons  of  the  French  Law. 

Modem  civil  law  has  developed  and  in  some  respects  changed 
the  doctrines  of  the  Roman  law. 

In  France  it  is  well  recognized  that  one  party  to  a  bilateral 
contract  has  the  right  to  refuse  performance  until  the  other 
party  has  performed  or  offered  to  do  so.  This  is  called  the 
right  of  retention,  being  considered  analogoxis  to  the  right 
of  a  pledgee  or  lien  holder.**  The  CJode  Civil  expressly  gives 
the  right  only  in  the  case  of  sales  and  in  favor  of  the  seller 
only,**  but  it  is  not  questioned  that  it  exists  in  all  bilateral 
contracts.** 

This  right,  however,  has  been  very  little  considered  in 
French  law,  and  has  never  received  elaborate  treatment  by 
French  writers.  The  reason  for  this  is  not  far  to  seek.  The 
right  of  one  party  to  a  bargain  to  rescind  it  for  non-perform- 
ance or  imperfect  performance  by  the  other  party, — a  right 
which,  as  previously  stated,  did  not  generally  exist  in  the 
Roman  law, — had  ah'eady  by  legal  usage  been  greatly  extended 
at  the  time  when  Pothier  wrote,  *^  and  Article  1184  of  the 
Code  Napoleon  made  the  principle  universal.    That  article 


"Actio  tibi  pretii,  non  eonim  qvm 
dedisti  r^ietitio  oompetit.  G.  4.  38.  8. 
See  also  C.  4.  44.  14. 

» Larombidre,  III.  84;  Moyle,  Sale 
in  Civil  Law,  109;  Hunter,  Roman 
Law,  591. 

» Larombidre,  III.  85;  Moyle,  Sale 
in  Civil  Law,  201;  Hunter,  Roman 
Law,  498^^502. 

*'SaleiUes,  Annates  de  Droit  Com- 
mercial,   VII.    25;    Larombi^,    III. 

OAA 
iCOO. 

*^  Art.  1612.    Le  vendeur  n'est  pas 


tenu  de  d^vrer  la  chose,  si  Paoheteur 
n'en  paie  pas  le  prix,  et  que  le  vendeur 
ne  lui  ait  pas  accords  un  ddlai  pour  le 
payement.  See  also  Arts.  1651,  1653, 
1749,  2102-2104. 

"Larombidre,  HI.  266;  SaieiUes, 
Ann.  de  Droit  Comm.  VII.  25.  Indeed 
the  language  and  illustrations  of 
Larombi^  indicate  that  it  exists  in  all 
reciprocal  obligations,  whether  arising 
from  contract  or  not. 

»*Contrat  de  Vente,  5476.  This 
was  published  in  1762. 
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ade  it  an  implied  condition  subsequent  in  every  bilateral 
tntract  that  each  party  satisfy  his  oblation  to  the  oth^. 
he  provision  is  unchanged  in  the  Code  Civil  at  the  presrait 
ly.**  It  is  true  the  r^t  of  retention  givee  a  technically 
fTerent  remedy  and  one  which  might  possibfy  be  more  desii^ 
)Ie  in  a  particular  case.^  But  practical^  the  remedy  of 
lecific  performance  or  that  of  resctssioii  with  damages  seems 
'  have  been  found  sufficient.  As  a  general  rule  these  remedies 
rord  more  effective  redress  for  the  injured  party  than  those 
the  Roman  or  of  the  English  law.  He  may  have  the  ccm- 
act  dissolved  with  the  result  that  he  no  longer  is  bound  to 
irform,  or,  if  he  has  already  performed,  that  he  gets  back 
iiat  he  has  given,  in  either  case  with  damages,  or  he  may  have 
e  other  party  compelled  to  p^orm,  if  that  is  possible." 
36  ri^t  to  have  the  contract  dissolved,  like  the  ri^t  of 
tention,  applies  to  all  bilateral  contracts,  thou^  not  absol- 
ely  without  exception." 

And  there  ore  omtlogouB  proTiaions 
in  regard  to  exchangee  in  Arts.  1704, 
1705. 

"For  instancy  if  one  party  after 
partly  performing  makes  default,  the 
most  profitable  course  open  to  the 
other  party  may  be  simply  to  do  noth- 
ing. Dissolution  under  Art.  1184  in- 
Tolvee  return  of  whatever  has  been 
received.  The  negative  right  of  reten- 
tion does  not. 

'  In  France,  as  well  as  in  Germany, 
the  right  to  specific  performance  of 
obligattoos  is  limited  only  by  actual 
impossibilities.  Tho^  are  not  t«chni- 
cal  difficulties  ia  addition,  as  in  English 
law.    Injra,  {  B54. 

"  In  sales  of  movable  property,  if 
the  buyer  becomes  bankrupt  after 
acquiring  possession  of  and  belore 
paying  for  the  goods,  the  seller  cannot 
have  the  sale  dissolved  and  ther^y  re* 
gain  the  goods.  Cour  de  Cassation, 
13  Mar.  1888,  Journal  du  Pal^  1890, 
1,  393.  This  doctrine  applies  to  in- 
corporeal movables.  Cass.  3  Mar. 
1890,  Jl.  du  lU.  1891,  1,  140.  But  in 
general,  bankruptcy  leaves  unchanged 


**  Art.  1IS4.  La  condition  rdsolu' 
re  est  toujours  sous-entendue  dans 

oontrate  synallagmatiquee,  pour  1e 
I  o6  I'une  des  deux  parties  ne  satia- 
&  point  t,  son  aigagement. 
Dana  ce  caa,  le  contrat  n'est  point 
lolu  de  plein  droit.  Ia  partie  envers 
iudle  I'engtgement  n'a  point  6t£ 
icut^  a  le  choix  ou  de  forcer  I'autre 
i'eiteution  de  la  convention  lotsqu'- 
e  est  possible,  ou  d'en  damander  la 
olution  aveo  donunagee  et  int&rftts. 
La  r&olutioQ  doit  fitre  demand£e  en 
itice,  et  il  peut  dtre  acoord^  au 
Fendeur  un  d^lai  eelon  les  drcon- 
inces. 

In  this  oonnection  too  should  be 
ted: 

Art.  1610.  Si  le  vendeur  manque  a 
re  la  dSUvrance  dans  le  temps  con- 
QU  entre  les  parties,  I'acquereur 
urra,  A  son  choix,  demander  la 
lolution  de  la  vente,  ou  sa  mioe  en 
SBCflsion,  si  le  retard  ne  vient  que 

fait  du  vendeur. 

Art.  1654.  Si  I'acheteur  ne  paie  pas 
prix,  le  vendeur  peut  demander  la 
lolution  de  la  vente. 
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Non-perf  oimance  of  one  contract  may  even  afford  gi 
for  dissolution  of  another,  but  only  in  case  the  two  agreei 
are  related  to  each  other,  as,  if  the  making  <A  <aie  wa 
consideration  of  the  other." 


§  900.  Application  for  dissolution  must  be  made  to  the  c 

The  provisions  of  the  French  law  have  some  peculia 
of  detail.  In  the  first  place,  the  dissolution  is  not  effecte 
the  mere  non-performance  of  one  party.  An  applicatic 
the  court  is  necessary.'"  This  may  be  madff  by  a  d^er 
as  a  means  of  defendii^  himself  from  a  suit; ''  but  tiie  ex 
proviaon  of  tiie  statute  is  for  a  direct  application  by  the  i 
claiming  dissolution.  He  would  therefore  normally 
plaintiff  rather  than  a  defendant.  Nor  is  the  mere  noc 
fonuance  of  the  defendant  sufficient  foundation  for  a 
for  dissolution.  The  party  claiming  dissolution  mxist 
put  him  in  default  by  legal  summons  to  perform  or  by  ; 
equivalent  act."    The  very  nature  of  some  contracts, 


the  righto  given  by  Art.  1184;  one  who 
has  made  a  lease  or  exchange  of  prop- 
erty or  a  BsJe  of  immovable  property 
may  have  the  tranaoction  diasolved  for 
non-^Kifonnance  by  the  other  party 
due  to  bankruptcy,  «vea  aft«r  transfer 
of  posseaaion  and  title.  See  note  to 
case  last  cited.  In  case  of  bankruptty 
b^ore  delivery  of  the  goods,  the  syndic 
may  take  them  on  paying  the  contract 
price.  If  he  refuses  to  do  this,  the 
seller  may  have  the  contract  dissolved. 
Whether  he  is  also  entitled  to  a  claim 
for  damages,  provable  against  the 
bankrupt's  estate,  baa  been  somewhat 
disputed.  Id  Belgium  this  right  is 
allowed.  Cass.  Belgique,  7  Feb.  1880; 
Jl.  du  Pal.  1890,  2,  1,  and  a  similar 
decision  is  Paris,  4  Mar.  1886,  Jl.  du 
Pal.  1887,  1,  194.  But  the  rule  in  the 
French  Cour  de  Cassation  is  other- 
wise, Cass.  16  Feb.  1887,  Jl.  du  Pal. 
1SS7,  1,  353  (reveraing  the  decision  of 
the  Cour  de  Paris  just  cited) ;  Cass.  8, 
Apr.  ISdS,  Jl.  du  Pal.  18D5,  1,  26S. 
This  general  question  is  elaborately 


considered,  including  references 
legislation  of  other  countries  i 
Droits  du  Vendeur  &  livrer  d 
Faillite  de  I'Acheteur,  by  C.  Ap 
(Paris,  1887). 

Then  are  some  minor  cixceptioi 
to  the  general  rule  of  Art. 
Larombidre,  in.  106;  Code  Civ 
1978. 

■•  Urombi^,  UI.  101. 

"Thus  a  master  cannot  d 
summarily  a  servant  or  cm; 
whose  conduct  is  unsatisfactory 
the  expiration  of  the  time  fixed  I 
contract  of  employment.  The  i 
must  aipfiy  to  the  comi  to  ba^ 
contract  dissolved.  Cour  de 
1  Feb.  1873,  Jl.  du  Pal.,  1873,  44 

"  Saleilles,  Annales  de  Droit  C 
VII.  25. 

"Art.  1139.  Lo  d^biteur  est 
stituS  en  demeure,  soit  par  une 
mation  ou  par  autre  acte  £quii 
soit  par  I'effet  de  la  conve 
lOTsqu'elle  porte  que,  sans  qu'i 
boHOin   d'acte  et  par  la  aeule 
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',  13  such  that  mere  non-perfoixoauce  necessarily  involves 
.ult.  If  performance  to  be  effectual  must  be  before  a 
ain  day  or  fixed  time,  for  instance  if  the  contract  was  for 
ishing  provisions  to  a  ship  which  was  to  sail  on  a  fixed 
,  the  mere  lapse  of  time  without  performance  puts  the 
ior  in  default.**  The  same  result  follows  if  performance 
remised  at  the  creditor's  domicile  or  some  specified  place 
T  than  the  debtor's  domicile,  and  at  the  time  when  the 
nr  should  perfonn  he  is  not  at  the  agreed  place  prepared 

0  so.*^  Ag;ain,  if  the  debtor  by  his  words  or  conduct  has 
Q  the  creditor  cause  to  believe  performance  would  not 
lade,  this  will  serve  instead  of  a  formal  putting  in  default. 

debtor  cannot  take  the  objection  that  his  adversary  has 
done  what  his  own  conduct  had  authorized  him  not  to  do.^' 

1.  Discretion  of  the  court  in  granting  dissolution. 

nally,  it  may  be  expressly  stipulated  in  the  contract  that 
tse  of  non-periormance  there  shall  be  dissolution  de  pldn 
:.**    The  effect  of  this  provision  is  more  than  to  nmke  it 

du   terme,   le  dSbiteur  aera  en  386.    See  also  Reonea,  10  Dec.  1875, 

ire.  Jl.  du  Pel.   1876,  1014.     But  if  the 

commerciaJ  matters  a  letter  or  contract  merely  specifies  that  wheat  is 

am  has  been  held  to  serve  to  put  a  to  be  delivered  in  a  certain  month,  the 

in  default.    Rouen,  23  Dec.  1880,  seller  muat  be  put  in  default  formally 

1  Pal.  1882,  1095;  Paris,  6  Nov.  before  the  buyer  can  have  the  sale 
JI.  du  Pal.  1877,  1026,  and  note;  dissolved.  Rouen,  23  Dec.  1880,  Jl. 
he  coatrory  was  held  in  Paris,  1  du  Pal.  1882,  1095. 

1874,  Jl.  du  Pal.  1877,  1026.    See  "Larombi^,  lU.  150. 

:sen,  13  March,  1876,  Jl.  du  Pal.  "  Ibid.,  152. 

1027.     It  must  be  subsequent  "  This  clause  is  legal,  but  it  must  be 

:  expiration  of  the  time  fixed  by  expressly  stated.    If  the  contract  pro- 

intract  for  perfoimance,  and  must  vides  merely  that  there  shall  be  dissolu- 

demand  for  performance  and  not  tion  for  non-perfonnance  this  is  taken 

primarily  to  a  dissolution  of  the  to  be  but  an  expression  of  what  the  law 

act.     Rouen,   23   Dec.   1880,   JI.  implies.      lArombi^,    III.    1*52.      In 

J.  1882,  1095.  r^ard  to  immovable  property,  further, 

arombi^  in.  149.     Similarly  by  Art.  1656  of  the  Code  Civil,  even 

■■  the  performance  of  a  contract  though  it  is  stipulated  in  the  contract 

larily  requires  time,  as  to  cut  that  there  ahaU  be  dissolution  de  plem 

ing  timbo',  failure  to  b^in  the  droit  it  is  still  necessary  to  put  the 

until  it  has  became  impossible  to  delinquait  formally  in  default,  unless 

lete  it  in  a  reasonable  time  makes  it  is  also  stipulated  that  dissolution 

1  putting  in  default  unnecessary,  shall  be  "sans  sommation  ou  miae  en 

17  Feb.  1869,  Jl.  du  Pal.  1SG3,  demeure."     In  contracts  relating  to 


1728 


WILUSTON  ON  CONTRACTS 


§901 


unnecessary  to  put  the  debtor  in  default,  though  that  ^ect 
it  has.  It  deprives  the  court  of  any  discretion  in  decre^ng 
dissolution  or  granting  the  defendant  delay.  The  only  ques- 
tion the  court  can  consider  is  whether  the  contract  has  been 
broken.*^ 

Except  in  the  case  of  contracts  which  are  expressly  made 
subject  to  dissolution  de  plein  droit,  the  plaintiff  has  no  absolute 
right  to  have  the  contract  dissolved.  If  the  failure  to  perform 
is  merely  delay,  and  the  contract  still  admits  of  substantial 
performance,  "^  the  defendant,  if  he  sees  fit,  may  perform, 
pending  the  action,  at  any  time  before  judgment  of  dissolution 
is  pronounced.  Indeed,  by  taking  an  appeal,  he  may  perform 
after  that  time,  that  is,  until  judgment  on  appeal.^    By  the 


movable  property  the  better  view  is 
that  these  last  words  are  unneoessaiy: 
Cass.  29  Nov.  1886,  Jl.  du  Pal.  1887, 
If  137  and  note. 

The  contracting  parties  may  also 
agree  that  the  contract  shall  not  be 
dissolved  for  nonrperf ormance,  or  only 
for  non-performance  of  a  certain  kind. 
Larombidre,  III.  113. 

^  Larombi^,  III.  155;  Aubry-Rau, 
Gouts  de  Droit  Civil  Franpus  (4th  ed.), 
IV.  S  302,  b;  Cass.  2  July,  1860,  JI.  du 
Pal.  1860,  1101.  But  it  does  not  make 
application  to  the  court  imneccssary  to 
secure  dissolution,  Aubry-Rau,  IV. 
S  302,  b;  Larombi^,  III.  149,  though 
this  view  was  maintained  by  the 
oldo*  writers.  See  authorities  cited 
above 

Besides  the  case  where  it  is  part  of 
the  contract  that  the  dissolution  shall 
take  place  de  plein  droit,  in  sales  of 
chattel  property  the  seller  has,  by  a 
particular  provision  of  the  Code  (Art. 
1657),  an  absolute  right  to  have  the 
contract  dissolved  without  delay.  This 
provision  is  only  in  favor  of  the  seller. 
A  buyer  has  not  a  corresponding  right 
in  case  of  the  seller's  default.  In 
such  sales,  if  goods  ought  to  be  taken 
by  the  buyer  in  instalments,  faUure  to 
take  one  instalment  gives  rise  to  a 
right  to  have  the  whole  contract  dis- 


Bolved,  as  it  is  held  to  be  indivisible 
for  this  purpose.  Larombi^re,  III. 
147,  148. 

«In  Cass.  13  Feb.  1872,  Jl.  du  FaL 
1872,  133,  there  was  involved  a  con- 
tract for  the  manufacture  of  dolL 
The  manufacturer  was  prevented  by 
war  from  furnishing  the  goods  at  the 
stipulated  time.  The  buyer  sued  for 
dissolution  of  the  contract  with  dam- 
ages while  the  manufacturer  claimed  to 
be  wholly  released  from  the  contract  by 
impossibility.  It  was  held  that  the 
parties  not  having  made  it  appear  that 
the  tune  was  essential,  it  could  be 
performed  after  the  interruption  caused 
by  the  war  had  ceased,  and  specific 
performance  was  ordered. 

M  Larombidre,  III.  144;  Demolombe, 
Traits  des  Contrats,  II.,  §{  515  et  aeq. 
In  Holland,  however,  it  is  held  that 
by  putting  a  delinquent  party  to  a 
contract  formally  in  default,  the  other 
party  acquires  a  right  to  have  the 
contract  dissolved,  which  cannot  be 
destroyed  by  subsequent  perform- 
ance. See  a  decision  of  the  High  Court 
of  the  Netherlands,  14  Dec.  1893,  JL 
du  Pal.  1894,  4,  29. 

So  in  Louisiana  it  is  held  that  after  a 
party  has  been  put  in  mora  by  written 
demand  followed  by  the  filing  of  a  suit 
to  rescind,   an  offer  of  performance 
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ss  providon  too  of  the  article  of  the  code  under  considera- 
;i  184),  the  court  may  grant  such  delay  as  it  sees  fit,  within 
li  the  defendant  may  perform.*  This  may  be  done  by 
ring  to  {pve  judgment,  or  judgment  may  be  ^ven  with  a 
ISO  that  it  shall  not  take  effect  for  a  certain  time,  or  sub- 
k>  the  condition  that  the  defendant  fful  to  perform  within 
t^  time.*'  But  one  delay  is  allowable,  however.  The 
,  cannot  extend  t^e  praiod  originally  granted.** 

E.  Delayed  or  imperfect  performance. 

e  nature  of  some  contracts  is  such  that,  thou^  Qi&re  is 
qtKBS  provision  for  the  case  in  the  Code  Civil,  delayed 
nnance  or  offer  of  it  need  not  be  accepted  and  will  not 
fB  avert  the  dissolution  of  the  contract.  If  the  contract 
»  to  a  mercantile  matter,**  especially  if  it  is  for  the  pur^ 
!  and  sale  of  commodities  which  fluctuate  in  price  from 
to  day,**  or  if  for  any  reason  the  exact  time  specified  in 
jontract  is  of  importance,  a  stricter  rule  prevails.  In 
cases  the  normal  and  proper  coxirse  to  be  taken  by  a 
'  to  a  contract  who  wishes  to  avoid  it  because  of  the 
■e  of  his  co-contractor  to  perform  at  the  time  specified 
e  contract,  b  immediately  to  make  formal  demand  for 
rmance,  and,  not  receiving  it,  to  give  notice  that  if  pa^ 
mce  is  not  rendered  within  a  stated  short  time,  the  dis- 
ion  of  the  contract  will  be  claimed.  The  time  thus  fixed 
t  necessarily  concludve;  the  court  may  grant  such  delay 
ems  to  it  prop^  under  the  circimistances,*^  and  although 
me  is  fixed  in  the  formal  demand  for  performance,  subse- 
t  offers  to  perform  not  made  within  a  time  reasonable 
r  all  the  circumstances  of  the  case  may  be  refused  and 
iution   of  the  contract  insisted  upon.**     Nevertheless 

too  late.    Clover  B.  Gottlieb,  so  "Paris,  30  Jan.  1873,  smmnwised in 

in.  668,  23  So.  4m.  Sirey    A    Gilbert's    annotated    Code 

lere  is  a,  special  provieioa  to  tbe  Civil,    ^  33  of   note   to   Arte.  lOOO- 

effect  in  regard  to  sales  of  im-  1611. 

lie  property,  contuned  in  Art.  **  Bordeaux,    8    Aug.    1820,    sum- 

f  the  Code  Civil.  marized  in   H  17  of  the  note  above 

ttombiSre,  HI.  146, 146.  referred  to;  Caes.  15  Apr.  1845,  Jl.  du 

■id.  Pal.  1845,  I,  691. 

wis,  12  Aug.  1870,  Jl.  du  Pal.  "  Paris,  12  Aug.  1870,  Jl.  du  Pal. 

756.  1872, 756. 
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it  is  well  to  specify  in  the  demand  Uie  extreme  period  of 
within  which  perfonoance  will  be  accepted.  ^^  Id  contrac 
l^e  delivery  of  merchandise  twenty-four  hours  is  fixe 
custom  as  a  reasonable  time.^ 

Anal(^us  to  the  case  of  performance  delayed  beyoni 
stipulated  time  is  the  case  of  an  offer  of  perfonnance,  imp 
or  incomplete,  from  other  causes  than  delay.  It  is  laid 
that  where  the  agreement  consists  of  a  positive  engage 
to  do  or  give  a  particular  thing,  the  performance  being  i 
and  indivisible,  the  E^reement  may  be  dissolved  if  the  eo 
ment  is  not  exactly  fulfilled."  But  a  slight  deficiency  or  c 
ia  the  amount  of  a  quantity  of  goods  forming  the  sul 
matter  of  a  contract  is  held  not  to  wsirant  its  dissoluti 

If  the  defendant  faUs  to  perfonn  seasonably  or  withii 
period  of  delay  granted  by  the  court,  the  contract 
ordinarily  be  dissolved."    Though  the  defendant's  noi 
formance  was  due  to  supervenii^  impossibility,  which  ^ 


"See  Cm.  13  June,  1879,  Jl.  du 
Pal.  1877,  413. 

"Paris,  12  Aug.  1870,  Jl.  du  Pal. 
1872,  756. 

MlATombi^,  ni.  96;  Aubry-IUu, 
IV.  S3,  1302.  C/.  Demotombe,  n., 
SH98.  499.  In  Caw.  12  Apr.  1843, 
Jl.  du  Pal.  1843,  2,  8,  the  pkiotiff  was 
held  entitled  to  the  disaolution  of  a 
contract  to  buy  a  steam  engine  be- 
cause the  defendant  delivered  it  with- 
out a  amoko-etack.  It  was  held  im- 
material that  the  deficiency  could  be 
eaoily  supplied  and  that  therefore 
damages  would  be  a  sufficient  indem- 
nity. In  Can.  4  Dec.  1871,  Jl.  du  Pal. 
1871,  580,  it  was  held  of  no  avsil  tbat 
the  seller  after  having  made  an  offer  of 
defective  goods,  subaequently  put 
them  in  satisfactory  condition  and 
offered  them  again.  In  a  later  stage 
of  the  same  case,  Aix,  8  Aug.  1872, 
Jl.  du  Pal.  1873,  lOSS,  the  court  re- 
fused to  give  effect  to  a  custom  by 
which  goods  if  above  a  minimum 
quality,  though  below  that  stipulated 
for  in  the  contract,  must  be  accepted 
by  the  buy^,  with  a  money  indemnity 


for  the  deficiency  in  quali^.  11 
are  to  be  made  according  to  s 
non-conformity  to  the  sample 
ground  for  disBolviug  the  b 
Rouen,  22  July,  1872,  Jl.  du  Pal 
1066;  Cass.  20  Jan.  1873,  JL  d 
1873,  1161;  Rouen,  26  July,  IS 
du  Pal.  1878,  1127. 

He  principle  seems  to  have 
however.  In  Cass.  4  Mar,  1872, 
Pal.  1872,  1140,  there  was  invc 
contract  for  subletting  an  apai 
and  shop,  and  for  the  sole  <^  i 
articles  of  furniture  in  the  shop 
of  these  articles  wBs  not  dfl 
It  was  held  that  the  agreement  I 
sole  of  the  furniture  was  men 
accessory  stipulation,  and  faili 
deliver  one  article  did  not  afford  | 
for  dissolution  of  the  bargain. 

"Cass.  12  Feb.  1877,  Jl.  d 
1877,  782.  See  also  1 37  of  the 
to  Arts.  1612,  1613  in  the  ann 
Code  CivU  of  Sirey  and  GUbert. 

"  If  the  contract  ia  diviaiUe 
nature  the  court  may  in  its  disi 
dissolve  it  as  to  part  only.  O 
Apr.  1S70,  Jl.  du  E>al.  1870,  663. 


DEPENDENCY  OF  MUTUAL  PROMISES  IN  CIVIL  LAW        1731 

e  him  from  liability  in  dam^es,  the  plaintiff  is  none 
les  entitled  to  such  diasolution.''  If,  however,  by  aeci- 
1  mischance  it  had  become  impossible  for  the  performance 
made  at  the  stipulated  time  merely,  the  cause  of  the 
would  be  taken  into  consideration  by  the  court  and 
3r  lenifflicy  ui  granting  delay  would  be  shown  than  if  tbe 
were  wilful.  But  in  such  a  case  if  by  special  agreement 
e  nature  of  the  case  performance  must  necessarily  take 
,  if  at  all,  at  the  time  originally  fixed,  delay,  though 
d  by  accident,  is  fatal.^' 

en  though  the  plaintiff  himself  was  guilty  of  the  first 
h  of  the  contract,  and  this  breach  was  the  reason  that 
efendant  subsequently  committed  a  breach,  the  plaintiff 
lave  the  contract  dissolved.  The  defendant  may  la  such  a 
it  is  said,  suspend  the  execution  of  his  agreement  until 
laintift  performs,  but  he  may  not  be  guilty  of  a  positive 
ition  of  the  ^[reement,  if  he  does  not  want  it  dissolved, 
is  guilty  of  such  a  positive  infraction,  the  plaintiff  may 
the  contract  i^ssolved  though  he  is  liable  in  damages 
9  own  prior  breach  of  contract.  ^^ 

.  Part  performance  and  immaterial  breach. 

ere  is  nothing  in  the  words  of  article  1184  to  indicate 
part  performance  of  a  cootract  by  the  party  ultimately 
'  of  a  breach  affects  the  right  of  the  other  party  to  have 
mtract  dissolved.    But  the  obvious  harshness  of  applying 

rombi^,  III.  92;  Aubfy-Rau,  tract  with  the  defendant,  b;  which 

)2, 83,  and  note  82;  Demolombe,  the  defendant  was  given  the  right  to 

97;  Caaa.  30  Apr.  1878,  Jl.  du  carry  on  mining  operations  but  agreed 

i79,  493;  Cass.  14  April,  1391,  among  other  things  not  to  do  ao  before 

Fal.  1894,  1,  391.    In  the  caae  being  authorized  by  the  prefect — this 

ed  the  defendant,  the  lessee  of  a  authorisatioD  being  esaential  by  law. 

rd,  was  prevented  from  carrying  The    plaintiff,    among    other    things, 

!  atipulationa  of  the  lease  by  an  agreed  to  take  the  steps  necessary  to 

in   of   phyUoiEera.     The   lessor  secure  the  authorisation.     He  subee- 

jld  entitled  to  have  the  lease  quently  refused   to  do  so,  and   tbe 

ed.  defendant  timeupon  began  to  mine. 

LTombi^,  in.  93.  It  was  held  that  the  plaintiff  was 

irombi^    III.    102;    Gaas.    8  entitled  to  have  the  contract  diseolred, 

160,  JI.  du  Pal.  1850,  2,  100.    In  buf  without  prejudice  to  the  defoid- 

ise  tbe  plaintiff,  the  owner  of  ant'a  claim  for  damages. 
;  rights,  had  entered  into  a  con- 
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the  rule  universally  has  led  to  exceptions^  the  extent  of  wluch 
has  not  been  and  perhaps  from  the  nature  of  the  case  cannot 
be  very  exactly  defined,  though  some  definition  has  been 
attempted.  On  the  one  hand  it  has  been/ said  that  non-per- 
formance of  a  stipulation  which  is  purely  accessory  and  inde- 
pendent of  the  principal  contract  cannot  afford  ground  for 
dissolution,  such  non-performance  being  sufficiently  made 
good  by  damages.^^  Also  if  the  infraction  is  of  a  purely 
negative  stipulation  the  judge  will  weigh  the  gravity  of  the 
breach,  and  if  not  of  serious  importance  will  allow  the  injured 
party  damages  only.^  And  in  any  case  a  breach  of  trifling  im- 
portance will  not  justify  a  claim  for  dissolution.*^  Further,  if 
the  performance  has  not  become  impossible,  either  because 
time  was  of  the  essence  of  the  contract  or  for  oth^  reason, 
the  coiut  by  granting  the  defendant  a  delay  may  avoid  a 
dissolution  of  tiie  contract.^  Perhaps  the  most  difficult  case 
is  where  the  infraction  in  question  is  a  serious  one  and  of  an 
essential  part  of  the  i^reement,  but  where  so  much  that  can- 
not be  undone  has  been  done  under  the  contract,  that  serious 
injustice  would  arise  if  the  contract  were  dissolved.  It  seems 
probable  that  the  coiurt  would  deal  with  such  a  case  as  equity 
required,  without  allowing  itself  to  be  hampered  by  gmeral 
rules.** 


uGaas.  20  Nov.  1865,  Jl.  du  Pal. 
1866,  32;  Amienfl,  3  Aug.  1881,  Jl.  du 
Pal.  1882,  1,  605.  Demolombe,  II., 
§§  498-500,  is  of  opinion  that  even  in 
such  a  case  the  court  may  grant  dis- 
solution, but  that  it  has  discretion  to 
refuse. 

MCass.  26  May,  1868,  Jl.  du  Pal. 
1868,  890.  In  this  case  the  defendant 
had  sold  the  plaintiff  his  stock-in-trade 
and  business,  agreeing  not  to  compete. 
He  was  subsequently  guilty  of  some 
acts  of  competition  which  caused  little 
damage.  The  court  held  that  the 
plaintiff  could  not  have  the  bargain 
dissolved.  See  also  the  case  stated 
infra,  n.  59. 

I'Larombi^e,  III;  95.  Cass.  29 
Nov.  1865,  Jl.  du  Pal.  1866, 32;  Cass.  10 
June,  1856,  Jl.  du  Pal.  1857,  867. 


**  Larombidre,  III.  96.  Mere  delay 
in  the  absence  of  special  circumstances, 
it  is  said,  cannot  in  the  nature  of  thin^ 
be  better  repaired  than  by  perform- 
ance, even  though  it  be  tardy,  if  noth- 
ing in  the  agreement  forbids. 

••Paris,  21  Apr.  1896,  Jl.  du  W. 
1897,  2,  9.  In  this  case  the  Thd&tre 
Fran^ais  sought  an  injimction  and 
conditionally  the  dissolution  of  its 
contract  with  Coqudin  the  elder.  By 
this  contract  the  actor  had  bound  him- 
self, among  other  things,  to  act  no- 
where except  at  the  Th^tre  IVangais. 
The  latter  agreed  among  other  things 
to  pay  the  actor  a  retiring  pension 
after  a  specified  period.  The  contract 
was  carried  out  on  both  sides  for  more 
than  twenty  years,  and  Coquelin  had 
become  entitled  to  his  retiring  pension, 
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4.  Waiver  and  right  to  damages. 

be  injured  party  may  waive  or  renounce  his  r^t  to  a 
jlution  of  the  contract  either  e:q>re8sly  or  by  conduct 
;onciIable  with  the  idea  of  an  intention  to  exercise  or 
rve  the  right.  The  fact  that  a  plaintiff  has  previously 
tght  action  for  the  enforcement  of  a  contract  and  obtained 
scree  that  it  be  specifically  carried  out  does  not,  however, 
ate  as  a  waiver  of  the  ri^t  to  bring  a  subsequent  action 
dissolution."  Nor  does  merely  receiving  performance 
.out  objection  necessarily  imply  a  recognition  of  the  validity 
le  performance  and  hence  operate  as  a  bar." 
[though  the  literal  construction  of  Art.  1184  mi^t  seem  to 
to  a  different  conclusion,  a  party  seddng  a  remedy  for 
ch  of  contract  by  the  other  party  is  entitled  to  appropriate 
ages  as  well  in  the  case  where  he  seeks  or  is  awarded 
jDoent  that  the  contract  be  specifically  enforced  as  in  the 
where  he  asks  that  the  contract  be  dissolved." 

5.  ProspectiTe  non-perfoimance. 

lalogous  to  the  case  where  a  party  to  a  contract  has  failed 
erform  his  obligations,  is  the  case  where  before  the  time 
'.  for  such  performance,  it  becomes  certain  or  probable 
.  a  party's  words,  actions,  or  circumstances  that  he  will 

he  asserted  the  right  to  act  dae-  potest,  D.  18.  3.  7.;  P^HiiiaJuifl  .  .  . 

The  court  granted  an  injuno-  soribit  .  .  .  neo  poaae  si  oommiasoriam 

nd  damagw  for  every  breach  oF  degit  poetea  Tsriare.  D.  18.  3.  4.  {  2. 
i;re«mait,  but  refused  to  dissolve         "  Paris,  18  Mar.  1S70,  Jl.  du  Pal. 

x  further  Caan.  14  Apr.  1891,  Jl.  1870,  1179.     Saleill(«,  Ann.  de  Droit 

il.  1894,  I,  391;  Caaa.  II  Ape.  Comm.  VII.  42.    In  contmota  of  sale 

Jl.  du  Pal.  1888,  1,  fi20;  Cass.  29  the  eeUer  is  liable  for  latent  defects, 

ISee,  Jl.  du  Pal.  1866,  32.  Code  Civ.,  Art.  1641,  even  though  not 

ass.  27  Mar.  1893,  Jl.  du  Pal.  aware  of   them   himself,    Art.    1643; 

1,  443;  lATombi^,   III.  209.  but  not  for  defects  which  the  buyer 

me  othoirise  in  the  Roman  law.  might  disoorer  by  examination.  Art. 

eller  in  demanding  the  price  was  1642. 

o  have  waived  the  ri^t  of  reacis-         **  lAKimbi^,  III.  140.    The  Italian 

MT^jned  for  by  a  commisaory  Codice    Civile,    Art.    1165,    which   is 

and  conversely  if  he  demanded  otherwise  a  literal  translation  of  Art. 

lion  he  waived  bis  ri^t  to  de-  1184  of  the  French  Code  Civil,  avoids 

the  price:  Si  venditor  pretium  the  ambiguity  of  the  latter  by  adding 

renuqciatum  the  words  "in  ambedue  i  oasi"  aft« 

et  ad  banc  redire  the  proviaion  for  d 
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not  perform  when  the  time  arrives.  The  French  code  o 
no  general  provision  for  this  sort  of  case.  There  are,  h( 
special  provisions  which  cover  part  of  the  ground, 
vening  insolvency  or  a  diminution  by  a  debtor  of  any  a 
given  to  the  creditor  by  him  deprive  him  of  any  term  ol 
given  by  the  contract.  The  creditor  can  demand  com 
performance,  unless  the  debtor  will  give  him  security." 
in  the  case  of  sales  not  only  a  buyer  who  is  vexed  by  an 
in  regard  to  the  subject-matter  of  the  sale,  but  one  n 
reason  to  fear  being  vexed  in  the  future  by  such  an 
may  suE^>end  payment  of  the  price  until  the  seller 
stop  to  the  cause  of  the  trouble  or  gives  security.*^  In 
of  threatened  non-performance  not  within  these 
provisions  it  seems  probable  that  the  court  would  gr 
appropriate  delay,  and  if  the  threat  then  had  become  a 
decree  a  dissolution,  otherwise  not." 

§  906.  Dissolution  takes  ^ect  by  relation. 

Judgment  for  dissolution  when  given  takes  effect  by  r 
fnnn  the  date  of  the  contract,**  and  each  party  is  bo 
return  what  he  has  received.  Each  may,  however, 
what  he  has  received  until  the  other  party  concurrently 
return.*^  If  return  is  impossible,  damages  are  awart 
stead ; "  but  one  who  has  put  it  out  of  his  power  to  retur 

"CodeCiTU,  Arts.  1188,  1613;  CasB.  «  Code  Civil.  Art.  1663.    fi 

9  Jan.  1854,  Jl.  du  Pal.  1856,  2,  fi52;  difficulty  aSeela  only  a  small 

Paris,  22  Jan.  1866,  Jl.  du  Pol.  1866, 1,  the  property  sold,  the  buys 

217.    Tbin  provision  is  not  confined  to  retain  the  wliole  price,  but  on 

cases  of  actual  bankruptcy.     If  a  buy-  tion  corresponding  to  the  valu 

er'a  solvency   is  so  precarious  as  to  part.      Troplong,    Vente,    II. 

make  payment  by  him  doubtful  it  ia  The  threat  or  fear  of  evictic 

enough.    Paris,  11  July,  1853,  Jl.  du  ground  for  dissolution  of  the 

Pal.  1853,  2,  376.    But  merely  the  sell-  only  for  ddsy  in  paying  tl 

er'a   feara   or  a  report   of  the  buyer's  Cass.  2  Jan,  1839,  Jl.  du  Pal. 

insolvency  will  not  justify  a  refusal  IS. 

to  ddiver.     Cass.  26  Nov.  1861,  Jl.  du  **  Idrombi^  HI.  100. 

Pal.  1862,  332;  Cass.  24  Nov.  1869,  Jl.  ••  Cass.  31  Dec.  1866,  JL 

duPal.l870,280;Caa8.8Aug.  1872,J].  1857,  337;  Cass.  5  Deo.  188] 

du  Pal.  1870, 157.  Pai.  1882,  248. 

A  rif^t  to  have  security  or  be  freed  "  Cass.  2  June,   1886,  Jl. 

from  the  contract  ia  likewise  provided  1890,  1,  030. 

for  in  the  Swisa  Federal  Code  of  Obli-  ••  Cass.  14  Deo.  187fi,  Jl. 

gations.  Art.  S3.  1877,  31. 
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has  received  caimot  ask  for  dissolution,  thou^  it  may  be 
creed  at  the  suit  of  the  other  party." 

)07.  Influence  of  the  French  Law  in  ofhet  countries. 

The  wide  influence  of  the  Code  Napol^n  on  the  le^slation 
other  countries  has  made  the  preceding  discussion  of  the 
V  of  France  applicable  not  to  that  country  alone.  In  Bel- 
un  the  Code  Napoleon  as  such  is  in  force,  and  the  law  of 
e  country  is  r^arded  as  French  law.^  In  Holland  the 
)de  Napol^D  is  the  foundation  of  the  civil  code  in  force, 
d  Art.  1302  of  the  latter  corresponds  to  Art.  1184  of  the 
Tner.^*  In  Italy  the  Codice  Civile  has  the  same  basis.  Art. 
65  of  the  latter  corrraponds  to  the  French  Art.  1184,^'  and 
t.  1469  to  the  French  Art.  1612."  In  Baden  and  some  of 
3  German  Rhine  provinces  the  Code  Napoleon  remained  in 
■ce  until  the  year  1900.'*  In  Spain  the  first  part  at  least  of 
3  French  Art.  1184,  authorizing  dissolution  for  breach  seems 
have  been  early  adopted  ^^  and  the  provision  was  carried 
ross  the  ocean  in  that  form  to  Mexico,  Peru,  and  doubtless 
[ler  Spanish-American  colonies.'''  In  Spain  itself,  however, 
t.  1124  of  the  latest  Civil  Code,"  contains  in  substance 
e  whole  of  the  French  Art.  1184,  and  the  French  Art.  1612 

>  Bordeaux,  7  Mar.  1845,  Jl.  du  Pal.  '*  Aubry-Rau,  I.  20;  Entecheidungen 

6,  2,  67.  dee  ReichBgerichts,  I.  217. 

'  SaleilleB,   Ann.   de   Droit  C3omm.  "  Schmidt,  I^w  of  Spun  and  Mrat- 

[.  27;  Zacban&  ron  Lingeathal  und  ico,  2,  06.    "If  the  contract  be  eynal- 

ime,  Handbuch  des  fVaiuilsischen  lagmatic,  or  one  by  which  the  con- 

■Urechts  {8th  ed.),  1.  49,  note  4.  tiacting  partiee  have  assumed  recip- 

'  Zachari&   von   LingenthaJ,    I.   49,  rocal  obligations,  the  fHilure  of  one  to 

1.    A  decision  of  the  Hi^  Court  of  comply  with  hk  agreement  entitles  the 

NetheHands,  14  Dec  I8B3,  Jl.  du  other  to  demand  the  reaciBHion  of  the 

.  1894,  4,  29,  shows  a  minor  differ-  contract." 

e  betweoi  the  law  of  the  Nether-  "  Schoudt,  98:  Code  Civil  M^dcajo, 

ds  and  trance  referred  to,  «u7tni,  Rfsumf  analytique,  R.  de  la  Gntsserie 

(9.  (PftriH,  1895),  114;  Code  Civil  Pfinivien, 

'  The    Italian    article    is    a   lit«ial  IU«um^  analytique,  R.  de  la  Grasserie 

ndation  of  the  French,  except  that  (Paris,  1896),  166.    The  Mexican  Code 

r   words   are    inserted    for   greater  also  expressly  provides  a  right  to  re- 

uneas.     See   tfupro,   n.    62.    Giorgi  cow  damages  in  connection  with  the 

iria    ddle   Obblipiioni,    IV.    212,  diaaolution  of  the  contract,  and  gives  a 

I.  light  to  specific  performance  as  an  al- 

I  Oioigi,  IV.  203.  tfflnative. 

1  Promulgated  July  24,  1889. 
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is  repeated  in  the  Spanish  Art*  1466.  In  Poland  the  Code 
Napoleon  was  introduced  and  is  still  in  force  for  the  most 
part.^  In  America  the  Code  of  Louisiana,  drawn  chiefly 
from  the  same  source,  r^)eat3,  almost  UteraUy,  the  provisions 
of  the  French  law  on  the  matter  in  question.^  And  in  Lower 
Canada  the  Civil  Code  allows  at  least  a  general  right  to  treat 
a  broken  contract  as  dissolved.^ 


§  908.  German  Coimnon  Law. 

In  Germany  (except  in  the  Rhine  country  where  FreDch 
law  prevailed),  the  law  until  changed  by  Imperial  codes,  follow- 
ing the  rule  of  the  Roman  law,  denied  to  one  party  to  a  bilateral 
contract  the  right  to  withdraw  from  it  or  treat  it  as  dissolved 
because  of  breach  of  the  contract  by  the  other  party .^^  Breach 
of  express  or  implied  warranty  of  goods  sold  authorized  this 
remedy  and  it  was  also  allowed  where  performance  by  the 
party  in  default  had  no  longer  any  value  for  the  other  party. 
Further,  where  performance  had  become  impossible  by  lapse 


^  Lehr,  Droit  Civil  Russe,  Introduo- 
tion;  Zachariil  yon  Lingenthaly  I.  50; 
Foucher,  Code  Civil  de  Ruasie,  Art. 
800. 

"  Arts.  2046  and  2047  are  equivalent 
to  Art.  1184;  and  Art.  2487  is  equiva- 
lent to  Art.  1612  of  the  French  Code. 
Arts.  1911  et  Mq,  of  the  Louisiana  Code 
provide  for  formal  methods  of  putting 
a  party  in  default,  similar  to  those  of 
the  French  law.  Specific  performance 
]&  not  allowed  in  Louisiana  when  com- 
pensation can  be  made  in  damages. 
Code,  Art.  1927;  Mirandona  v.  Buig,  49 
La.  An.  656. 

^  Art.  1065  provides  that  the  party 
aggrieved  may  have  damages,  or 
specific  performance  if  that  is  possible 
''or  that  the  contract  from  which  the 
obligation  arises  be  set  aside."  Art. 
1066  allows  him  to  ''require  also  that 
anything  which  has  been  done  in 
breach  of  the  obligation  shall  be  un- 
done, if  the  nature  of  the  case  will 
permit." 

*^  Although  Windscheid  regards  the 


right  to  treat  a  contract  as  dissolved 
and  recover  back  whatevra*  has  beeo 
given  under  it  because  of  the  failure 
of  the  other  party  to  perform,  as  oonr 
trary  to  the  fundamental  principles  of 
the  bilateral  contract,  in  that  a  promiae 
or  right  of  action  is  all  that  has  been 
bargained  for  and  that  is  stiU  enforceable 
(Lehrbuch,  11.  { 321,  2,  note  10),  yet 
he  maintAins  that  the  doctrines  of  the 
modem  law  in  regard  to  mistake  neces- 
sarily lead  to  the  conclusion  that  not 
only  one  who  performs  under  the  mis- 
taken idea  that  the  other  party  has 
already  performed,  but  also  one  who 
performs  under  the  mistaken  expecta- 
tion that  the  other  party  is  going  to 
perform,  is  entitled  to  treat  the  con- 
tract as  dissolved  and  recover  what  he 
has  given.  Lehrbuch,  II.  §321,  % 
note  10  a.  But,  as  Windscheid  him- 
self admits,  the  prevailing  view  is 
otherwise.  For  this  see  Demburg,  II. 
§  21,  note  6;  Riftner,  m  Zeitschrift  fOr 
Handelsrecht,  XIX.  123. 
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)f  time  or  other  reason,  in  ^ect,  if  not  in  name,  the  i^grieved 
tarty  1^  refusing  to  perform  until  he  received  performance 
lecuied  the  same  result.'^  But  many  casee  were  outside  these 
inuts."  The  right  to  treat  the  contract  as  dissolved  might 
le  secured  l^  special  agreement  (Lex  commissoria),"  and 


"  See  cMea  ij^ra,  n.  8*. 

■*  In  a  deoision  of  the  Amfaeenoht, 
)dle,  1  July,  1879,  SeuSert'e  Archiv, 
□QCV.  19,  the  plaintiff  agreed  to  aeil 
ad  tha  d^midant  to  buy  real  estate. 
L  small  instalment  of  the  price  wss 
aid  and  the  rest  waa  deferred.  Poesee- 
ion  wae  to  be  given  on  payment  of  the 
econd  instalment  of  the  price.  Tbia 
PBS  not  paid  and  posaeaaion  was  not 
iven,  and  the  d^enduit  became 
rhol^  irresponeible  financially.  Two 
ears  or  more  lata-  the  plaintifF  sued 
ir  the  dissolution  of  the  contnct, 
Degiiig  these  facts,  and  that  he  was 
naUe  to  sell  his  property  while  the 
ontiaot  was  in  force.  Tlie  suit  was 
ismissed.  The  remedy  sought,  it  waa 
ud,  is  only  permissible  ^en,  owing  to 
be  drfault,  perfoimanoe  of  the  oon- 
ract  is  ao  longer  valuable.  If  a  party 
riahes  the  right  to  dissolve  a  contract 
1  any  cane  of  breach  he  must  make  & 
Qnuniasory  pact. 

Neariy  as  strong  a  case  is  a  dedaion 
f  the  Oberlandesgcdcht,  Caasel,  9 
Lpr.  1891,  Seuff.  Arch.  XLVU.  147, 
rhere  the  seller,  after  mulcing  one 
ffer  of  performance,  vrfiich  on  snit 
raa  held  insuSdmt,  was  allowed  to 
ttforoe  specifically  a  contract  for  the 
ile  of  land,  thou^  it  was  more  than 
xir  years  and  a  half  after  the  contract 
efore  a  proper  oBw  was  made  by  the 
laintifF.  See,  however,  amlra,  a  deci- 
ion  of  the  Obergerich^  Wolfeubuttel, 

Oct.  1S77,  Seuff.  Arch.  XXIII.  404. 

In  a  decision  of  the  Beichsgericht, 
5  June,  1896,  Seuff.  Arch.  Ul.  144,  it 
ppeared  that  the  plaintiff  bought  from 
he  drfendant  the  business  of  publisb- 
ig  the  Munich  Directory,  part  of  the 
ayment  being  defnred.    Hie  plaintiff 


made  default  in  an  instalment  of  the 
price,  and  the  ddendant  at  mce 
started  a  rival  pubUcation.  Tha  [dain- 
tiff  sued  for  the  supfveesian  of  this  and 
for  damages.  The  defendant  made 
counterclaim  for  the  unpaid  price, 
llie  court  held  the  plaintiff  could 
not  recover  beoauae  he  had  not  per- 
formed. Tlie  ddendant  could  not 
treat  the  contract  as  dissolved,  but 
as  he  had  made  perionnance  impossi- 
ble, he  oould  only  recover  the  value  of 
what  he  had  g^ven  and  the  burden  was 
upon  him  to  prove  what  this  was  and 
that  it  was  more  than  he  had  received. 

See  also  a  decision  of  the  Obera. 
tgeriohtahof  fUr  Bayem,  30  Apr.  1875, 
Seuff.  Arch.  XXXI.  158. 

**  See  BiiTgerlichee  Geeetibuch, 
fit  34&-361.  If  one  entitled  by  com. 
miseory  pact  to  dissolve  a  contract, 
and  also  mititled  to  sue  for  its  breach, 
manifeata  a  definite  election  of  one 
right  (as  by  suit)  he  loses  the  other  as 
in  the  Roman  law  (see  «upra  note  60). 
Reichsgericht,  21  May,  1897,  Seuff. 
Arch.  LU.  425.  But  it  whs  held  in  this 
case  that  a  dunning  letter  after  default 
was  not  a  definite  election  to  abide  by 
the  contract. 

In  a  decision  of  the  Oberamtsgericht, 
Wiesbaden,  19  Dec.  1SS6,  Seuff.  Arch. 
XI.  No.  232,  it  was  held  that  in  the  case 
of  perishable  goods  the  agreement 
upon  a  fixed  time  within  which  the 
contract  must  be  fulfilled  indicates  an 
intention  to  allow  either  party  to 
withdraw  from  the  contract  for  de- 
fault of  the  otJior  in  performing  within 
tbia  time.  A  similar  decision  as  to 
goods  intoided  for  consumption  or 
resale  and  subject  to  frequent  change 
of  price  is  that  of  the  O.  A.  G.  MQn- 
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Besides  being  applicable  to  but  a  limited  number  of  cases, 
the  value  of  the  remedy  of  withdrawing  from  the  contract  or 
treating  it  as  dissolved  was  much  decreased  by  the  rule  that 
one  who  adopted  this  remedy  not  merely  freed  himself  from 
any  obUgation  to  perform,  but  discharged  the  other  party 
from  liability  in  damages  for  failure  to  perform.*'  The  remedy 
was,  therefore,  of  practical  value  only  when  the  party  seeking 
it  had  made  a  bad  bargain,  and  was  consequently  not  damaged 
by  the  loss  of  it.  Further  a  party  who  had  received  anything 
under  a  contract  could  not  treat  it  as  dissolved  unless 
able  to  return  uninjured  what  he  had  received.**  Since  Jan- 
uary 1, 1900,  statutory  rules  have  become  of  wider  application. 
On  that  day  a  practically  complete  codification  of  German 
law  took  effect.  The  then  existing  Commercial  Code  was 
superseded  by  a  new  one,  and  the  Civil  Code,  which  had  been 
in  process  of  formation  for  nearly  twenty  years,  became 
operative.  Owing  to  the  general  provisions  of  the  Civil  Code 
the  new  Commercial  Code  does  not  contain  the  special  pro- 
visions of  the  previous  one.  Commercial  contracts  are  thus 
made,  so  far  as  the  matter  in  question  is  concerned,  subject 
to  the  same  rules  as  other  contracts.  One  special  provision, 
however,  is  retained.  If  a  commercial  sale  provides  for  deUvery 
at  a  fixed  time  or  within  a  fixed  period,  tJie  buyer  may  with- 
draw from  the  contract  if  delivery  is  not  made  promptly;  and 
if  he  desires  specific  performance  instead  of  damages  or  dis- 
solution of  the  contract,  he  must  notify  the  other  party 
promptly.** 

anoe  of  all  the  remaining  instalments. 
Failure  by  either  the  buyer  or  seller  to 
perform  as  to  any  instalment  justifies 
the  other  party  in  refusing  to  deliver 
or  receive  any  further  instalments. 
Reichsoberhandelsgericht,  7  Mar.  1871, 
Entsch.  II.  84;  14  Mar.  1874,  Entsch. 
XIII.  78;  21  Mar.  1874,  Entsch.  XUI. 
102;  5  Apr.  1875,  Entsch.  XVI.  190, 
ld3;  Oberlandesgericht,  Braunschweig, 
9  Jan.  1891,  Seuff.  XLVI.  339. 

In  a  decision  of  the  R.  O.  H.  G.  25 
Jan.  1873,  Entsch.  VIII.  423,  it  was 
even  held  that  failure  on  the  part  of  the 
seller  to  deliver  the  stipulated  quantity. 


justified  refusal  to  pay  for  what  had 
been  delivered  until  the  remainder  was 
delivered,  though  the  price  was  not  a 
lumpsum. 

•s  Hahn,  II.  358;  Entsch.  dee  R.  O. 
H.  G.  XVII.  422, 13  Feb.  1876;  Entsch. 
des  Reichsgerichts,  XXXIX.  170,  11 
May,  1897. 

**  Thus  temporary  use  of  a  machine 
debars  the  buyer  from  returning  it 
after  it  has  proved  unsatisfactory. 
Case  last  cited. 

>>  §  376.  This  corresponds  to  §  357 
of  the  present  H.  G.  B. 
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§  910.  Provisions  of  the  German  Civil  Code. 

The  following  are  in  substance  the  sections  of  the  German 
Civil  Code  relating  to  the  subject: 

320.  One,  who  is  bound  under  a  bilateral  contract,  may 
refuse  the  perfomvance  due  from  him  until  the  counter-per- 
formance is  effected.  If  the  performance  is  to  be  renderod 
to  several  parties,  the  part  coming  to  any  one  may  be  with- 
held, until  the  entire  counter-performance  is  rendered. 

If  one  party  has  partially  performed,  the  counter-perfonQ- 
ance  cannot  be  refused  if  under  the  circumstances,  par- 
ticularly in  view  of  the  proportionate  insignificance  of  the 
part  in  arrear,  the  refusal  would  be  a  violation  of  good  faith. 

321.  One,  who  is  bound  under  a  bilateral  contract  to  render 
the  first  performance,  may,  if  after  the  conclusion  of  the 
contract  the  means  of  the  other  party  have  suffered  an  essen- 
tial deterioration,  by  which  the  claim  for  counter-performance 
is  endangered,  refuse  the  performance  due  from  him  until 
the  counteivperformance  is  rendered  or  until  security  is 
given  for  the  same. 

322.  If  one  party  brings  suit  for  the  performance  due  to 
him  under  a  bilateral  contract,  the  right  belonging  to  the 
other  party  to  refuse  performance  until  counteivperformance 
is  rendered  has  only  the  effect  that  the  other  party  is  to  be 
adjudged  to  perform  move  for  move  (Zug  um  Zug). 

If  the  party  plaintiff  has  to  perform  first,  and  if  the 
other  party  defaults  in  the  acceptance,  the  plaintiff  may, 
upon  receipt  of  the  counter-performance,  sue  for  perform- 
ance. 

323.  If  the  i)erformance  which  one  party  owes  under  a 
bilateral  contract  becomes  impossible  through  a  circiunstance 
for  which  neither  he  nor  the  other  party  is  responsible,  he 
loses  the  right  to  the  counteivperformance;  in  case  of  partial 
impossibility  the  counter-performance  is  reduced  in  con- 
formity with  §§  472,  473. 

If  the  other  party,  according  to  §  281,  demands  delivery 
of  the  compensation  [received  from  a  third  person]  for  the 
thing  due  or  assignment  of  the  claim  to  compensation,  he 
remains  liable  to  coimter-performance;  the  latter  is,  however, 
reduced  in  conformity  with  §§472,  473,  in  so  far  as  the 
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value  of  the  compensation,  or  of  the  claun  for  compensation, 
is  less  than  the  value  of  the  performance. 

In  so  far  as  the  counter-performance,  not  due  under  these 
provisions,  aheady  has  taken  place  the  re-delivery  of  that, 
which  has  been  rendered,  noay  be  demanded  according  to  the 
provisions  relating  to  the  surrender  of  an  unjust  enrichment. 

324.  If  the  performance  owing  by  one  of  the  parties  under 
a  bilateral  contract  becomes  impossible  through  a  circum- 
stance, for  which  the  other  party  is  responsible,  he  retains 
the  right  to  counter-performance.  He  must,  however,  consent 
to  be  charged  with  what  he  saves  by  reason  of  being  freed 
from  performance,  or  with  what  he  acquires  by  other  use 
of  his  resources,  or  wilfully  omits  to  acquire. 

The  same  is  applicable  if  the  performance  to  be  rendered 
by  the  one  party,  owing  to  a  circiux^tance  for  which  he  is  not 
responsible,  becomes  impossible  at  a  time  when  the  other 
party  is  in  default  as  to  acceptance. 

325.  If  the  performance  owing  by  one  of  the  parties  under 
a  bilateral  contract  becomes  impossible  through  a  circum- 
stance for  which  he  is  responsible,  the  other  party  may  demand 
damages  for  non-performance  or  may  withdraw  from  the 
contract.  In  case  of  partial  impossibility,  if  the  partial  per- 
formance of  the  contract  is  of  no  interest  to  him,  he  has  the 
right  imder  §  280,  par.  2,  to  demand  compensation  by  reason 
of  the  non-performance  of  the  entire  obligation  or  to  with- 
draw from  the  whole  contract.  In  place  of  the  claim  for  com- 
pensation and  of  the  right  to  withdraw  (Rticktrittsrecht), 
he  may  also  enforce  the  rights  applicable  to  the  case  of  §  323. 

326.  If  in  case  of  a  bilateral  contract,  one  party  delays 
the  performance  owing  from  him,  the  other  party  may  for 
the  pmpose  of  obtaining  performance  fix  a  reasonable  time 
and  give  notice,  that  he  will  refuse  performance  after  the 
expiration  of  the  time  fixed.  Upon  the  expiration  of  that 
period  he  is  entitled  to  demand  danuiges  for  non-performance 
or  to  withdraw  from  the  contract,  if  the  performance  is  not 
rendered  in  time.  A  claim  for  performance  is  barred.  If  no 
part  of  the  performance  has  been  rendered  before  expiration 
of  the  time,  the  provision  of  §  325,  par.  1,  sentence  2,  is 
correspondingly  applicable. 
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If  the  pa:f onnance  of  the  contract  in  consequence  of  the 
delay  is  of  no  interest  to  the  other  party^  he  is  entitled  to 
the  rights  designated  in  par.  1,  without  the  necessity  of  fixing 
a  term. 


§  911.  Effect  of  the  statutory  provisions. 

The  provisions  of  the  German  Civil  Code  will  generally 
enable  a  party  to  a  contract  to  treat  it  as  dissolved  for  non- 
performance by  the  other  side.  Unless  he  himself  has  parted 
with  something  under  the  contract  which  he  wishes  to  recover, 
his  attitude  if  he  avails  himself  of  the  remedy  will  be  that  of  a 
defendant;  not  as  in  France  that  of  a  plaintiff.  In  some  cases, 
however,  no  such  right  is  given.  Certainly  where  the  plaintiff's 
default  in  performance  whether  total  or  partial  may  still  be 
made  good,  time  being  of  the  essence  neither  from  the  nature 
of  the  contract,  nor  because  of  notice  given  as  provided  by  §  326, 
the  defendant  must  protect  himself  in  some  other  way.  And 
even  where  the  contract  may  be  treated  as  dissolved,  here 
as  in  the  case  of  the  provisions  of  the  Commercial  Code,  there 
is  no  right  given  the  party  i^grieved  to  assert  a  claiQi  for 
damages.  Nor  can  he,  presxunably,  treat  the  contract  as 
dissolved  if  he  cannot  return  what  he  has  rec^ved,  except 
in  the  single  case  of  its  chance  destruction.^ 

§  912.  Ezceptio  non  adimpleti  contractus. 

The  remedy  of  dissolving  the  contract  or  withdrawing 
from  it  will  not,  therefore,  in  Germany  have  the  same  ahnost 
exclusive  importance  as  in  France.  The  n^ative  right  of 
refusing  to  perform  imless  or  until  the  other  party  shall  do  so 
retains  and  is  likely  to  retain  its  importance.  It  has  been 
a  well  recognized  right  for  a  long  time,  and  for  more  than  a 
century  there  has  been  active  discussion  in  regard  to  it  under 
the  name  of  the  exceptio  non  adimpleti  contractus.^  Article 
320  of  the  Civil  Code  adopts  the  principle  and  the  article 


**  Btlrg.  Gesetzbuch,  {  350,  ezpreesly 
provides  that  dxanoe  destruction  of  an 
article  received  shall  not  prevent 
rescission. 

"The  use  of  this  name  for  the  de- 


fence, or  of  exceptio  non  impUU  con- 
tractus,  the  earlier  form,  and  that  still 
used  in  Italy — dates  from  the  end  of 
the  seventeenth  centuiy. 
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will  doubtless  be  construed  with  reference  to  the  common 
law  existing  before  the  statute. 

The  discussion  of  the  common  law  ^  has  for  the  most  part 
turned  rather  on  the  theoretical  nature  of  the  defence  than 
on  its  practical  applications.  The  main  point  in  dispute  has 
been  whether  it  is  part  of  the  plaintiff's  case  to  allege  and 
prove  performance.  It  seems  to  have  been  generally  con- 
ceded from  the  outset  that  the  plaintiff  in  order  to  win  his 
case  must  prove  performance,  and  it  has  been  general  practice 
at  least  for  the  plaintiff's  declaration  or  complaint  to  contain 
an  allegation  of  performance.^  The  natural  inference  would 
be  that  the  allegation  of  performance  is  essential  to  the  plain- 
tiff's case  and  that  such  performance  is  a  condition  precedent 
to  any  actionable  right  on  his  part.  Such  was  the  prevailing 
doctrine  in  the  early  part  of  the  nineteenth  century.^  It  was 
a  consequence  of  this  doctrine  that  the  so-called  excepHo 
was  not  a  proper  exceptio  but  merely  a  denial  of  an  allegation 
in  the  plaintiff's  declaration.  In  1824  an  essay  by  Heerwart  ^ 
supported  by  new  reasoning  a  contrary  view.  His  theory 
was  that  the  plaintiff,  in  proving  that  he  had  performed,  was 
proving  matter  which,  if  the  pleadings  were  fully  carried  out, 
would  be  alleged  not  in  the  declaration,  but  in  the  replication. 
He  maintained  that  the  plaintiff  makes  out  his  original  case 
by  proving  the  defendant's  matured  promise;  the  defendant 
in  turn  nu^es  out  his  defence  by  proving  the  plaintiff's  counter 
promise.    This  gives  rise  to  a  cross-claim  equivalent  to,  and 


**A  complete  and  to  some  extent 
annotated  bibliography  of  the  German 
literature  relating  to  the  subject  till 
the  year  of  publication  (1890)  may  be 
found  in  Andr^  Die  Einrede  des  nicht 
erfQEten  Vertrages,  a-13,  23-27.  A 
less  complete  but  good  bibliography, 
espedaJHy  of  more  modem  writers,  is 
contained  in  Windsdieid,  Lehrbuch  des 
Fkuidekteniechts  (7th  ed.,  1801),  U., 
§  321,  note  2. 

By  far  the  most  complete  and  satis- 
factory discussion  of  the  conmion  law 
is  contained  in  the  book  of  Andr^.  The 
best  short  treatment  is  still  that  of 
Heerwart,  Archiv  f.  d.  Civil.  Praxis, 


VU.  335  (1824).  All  the  general  hand- 
books of  Crerman  law  deal  with  the 
subject.  Among  the  best  of  these,  so 
far  as  the  point  in  question  is  con- 
cerned, are  Demburg,  Pandekten,  II. 
a  20,  21,  and  Windscheid's  Lehrbuch, 
cited  above,  II.  {  321. 

The  effect  of  the  codification  in  the 
Civil  Code  is  discussed  in  Staudinger, 
Konmientar  zum  Burg.  Gesetzbuch, 
and  reference  is  made  before  Art.  320 
to  the  literatiure  of  the  subject. 

••  Andr6,  27,  45. 

^Andr6,  24,  and  authorities  cited. 

«Archiv  f.  d.  Civ.  Praxis,  VU. 
335. 
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counterbalancing  the  plaintiff's  right;  as  if  to  an  action  on  a 
debt  the  defendant  should  plead  in  set-off  an  equal  debt  due 
him  by  the  plaintiff.  In  order  to  meet  the  defence  of  a  coimter 
promise  set  up  by  the  defendant,  the  plaintiff  should  by  rep- 
Ucation  all^e  that  he  has  fulfilled  his  own  promise;  just  as 
in  the  case  of  set-off  it  would  be  the  duty  of  the  plaintiff  to 
allege  in  a  repUcation  that  he  had  paid  the  debt  claimed  by 
the  defendant,  not  the  defendant's  duty  to  all^e  that  the 
plaintiff  had  not  paid  the  debt.'  So  it  would  be  matter  for 
replication  if  the  plaintiff's  promise  was  dischai^ed  in  any 
other  way  than  by  being  performed,  as  by  release,  waiver  or 
prevention  by  the  defendant  or  by  impossibiUty  of  which 
the  defendant  bore  the  risk.  ExcepUo  non  adimpleti  contractus 
is  a  misnomer  for  the  defence,  upon  Heerwart's  theory,  as  the 
words  imply  that  the  plaintiff's  non-performance  is  part  of 
the  defendant's  exception.  Exceptio  prius  adimplendi  con- 
tractus has  been  suggested  as  a  more  appropriate  name. 

This  theory  of  the  defence  became  the  prevailing  one,  both 
with  legal  writers  ^  and  with  the  courts.^    But  whether  the 


*The  burden  is  universally  on  the 
debtor  to  prove  that  he  has  performed. 
Demburg,  II.  §21,  I.  1. 

^Andr^y  24,  marshals  the  writers. 
But  legal  opinion  is  by  no  means 
unanimous.  The  method  of  argument 
ordinarily  followed  is  to  establish  by 
historical  or  analytical  reasoning  the 
nature  of  a  bilateral  contract  and  then 
deduce  the  consequences.  Two  views 
have  divided  most  of  the  writers: 
(1)  Two  independent  obligations  are 
created  by  a  bilateral  contract  but 
each  is  to  perform  not  in  any  event  but 
in  retiun  for  counter  performance. 
Each  obligation  is,  therefore,  condi- 
tional on  the  performance  of  the 
other.  (2)  Two  independent  obliga- 
tions are  created,  but  on  grounds  of 
justice  a  defence  is  given  to  each  party 
by  means  of  which  he  can  compel 
performance  by  the  other  party 
precedent  to  or  concurrent  with  his 
own.  For  the  first  of  these  views 
Keller  is  regarded  as  the  ablest  cham- 


pion. The  second  is  supported  by 
Windscheid,  Demburg  and  most  recent 
writers.  German  ingenuity  has  not 
been  exhausted  by  these  two  views. 
Though  little  support  has  been  givea 
other  views,  the  further  suggestion  has 
been  made;  (3)  that  the  promises 
create  wholly  independent  obligations; 
(4)  that  there  is  but  a  sin^e  united 
obligation,  namely,  that  both  perform- 
ances shall  take  place.  See  Windscheid 
i  321,  note  2;  Andr^,  28.  Bechmann 
(Der  Kauf,  I.  568)  distinguishes  the 
''genetic  synaUagma"  or  bdateral  con- 
tract in  its  creation  where  mutuality  is 
essential  from  the  "functional  synal- 
lagma"  or  bilateral  contract  in  its 
performance  wha«  mutuality  is  not 
essential  but  merdy  equitable.  Bech- 
mann believes  ithat  neglect  to  observe 
this  distinction  has  led  Kdler  and  those 
who  take  the  same  view  into  the  posi- 
tion they  occupy. 

*  Andr^,  17.    And  see  the  case  stated 
in  the  following  note. 
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plaintiff  must  allege  and  prove  perfonnance  as  part  of  his 
original  case  or  as  a  reply  to  a  defence  is  a  question  of  little 
practical  importance.  Its  principal  direct  bearing  is  stated 
by  Andr6  to  be  in  case  of  judgment  by  default  against  the 
defendant,  when  the  plaintiff  in  his  declaration  does  not  allege 
that  he  has  performed  his  part  of  the  contract.^  As  the  ordinary 
practice  of  plaintiffs  is  to  allege  that  they  have  performed  ^ 
whether  it  is  or  is  not  essential  to  do  so,  it  is  obvious  that 
decision  is  not  often  required  as  to  whether  the  allegation 
should  be  in  the  declaration  or  in  a  replication. 


§  913.  Ezceptio  non  rite  adimpleti  contractus. 

Most  of  the  cases  which  present  any  real  diflSculty  are  those 
where  the  plaintiff  has  either  offered  to  perform  or  actually 
performed  wholly  or  partially,  and  the  defence  is  not  that 
there  has  been  no  perfonnance  at  all  but  no  sufficient  or  satis- 
factory perfonnance.  The  name  ExcepHo  non  rite  adimpleti 
cantradua  was  invented  for  this  defence  about  the  middle 
of  the  eighteenth  century.  Its  distinguishing  feature  was 
that  the  burden  of  proof  was  upon  the  defendant.  Though 
the  conception  found  favor  for  a  time,  it  was  soon  criticised 
by  the  writers.  It  was  pointed  out  that  performance  of  some- 
thing other  than  what  the  contract  requires  is  no  perfonnance 
as  far  as  that  contract  is  concerned,  and  that  the  defendant 
may  safely  assert  that  the  plaintiff  has  not  performed.  If, 
however,  the  writers  added,  the  defendant,  as  often  happens, 
seeks  not  merely  to  defeat  the  plaintiff's  claim  but  to  establish 
an  independent  right  of  his  own,  as  the  dissolution  of  the  con- 
tract, or  danu^es  for  the  plaintiff's  defective  performance, 
the  burden  of  making  out  the  facts  on  which  such  a  right  is 
based  rests  upon  him.    This  way  of  dealing  with  the  subject 

•  Audrey  27.    It  was  of  dedsive  im-  evidence  that  he  had  performed  on  his 

portanoe  aJflO  in  a  decision   of   the  part,  the  form  of  procedure  was  inap- 

Reichagericht,    10   Oct.    1890,    Seuff.  plicable   and   that   consequently   the 

Arch.  XLVI.  225.    Certain  procedure  action  must  be  dismissed.    The  court 

is  allowed  exclusively  for  cases  where  held  the  contrary,  on  the  ground  that 

the  plaintifiPs  daim  is  based  whoUy  on  proof  of  performance  was  not  part  of 

documentary  evidence.    In  this  action,  the  plaintiff's  origiDal  case.    O.  L.  G. 

which  was  on  a  bilateral  contract,  the  Celle,  6  Oct.  1886,  Seuff.  Arch.  XIH. 

defendant  claimed  that  as  the  plaintiff  109,  is  to  the  same  effect. 

oould    not    prove    by    documentary  ^  Andr6, 45. 
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will  not  perfoim  as  long  as  you  do  not,"  but  as  Andr^  points 
out  this  must  frequently  chaise  into  the  formula  ''I  will  not 
perform  because  you  have  not."  This  will  be  so  in  every 
case  where  performance  by  the  plaintiff  is  or  has  become 
impossible;  ^'  and  also  where  the  plaintiff  claims  that  he  has 
performed  and  does  not  intend  to  do  anything  more  in  any 
event.  Sometimes  it  will  be  uncertain  whether  the  plaintiff 
naay,  if  he  chooses,  p&rtorm  again,  as  where  it  is  not  clear 
whether  time  is  an  essential  part  of  the  contract.  It  follows 
from  the  theory  that  the  defence  is  dilatory,  that  the  judgment 
rendered  when  it  is  successfully  set  up  is  against  the  defendant 
subject  to  the  condition  of  the  plaintiff's  performance.^*  But 
here  again  when  the  plaintiff  has  failed  to  perform  irretrievably 
the  judgment  must  in  effect  be  absolute. 


§  91Q.  Whether  the  plaintiff  must  have  performed  com- 
pletely. 

A  party  is  said  to  be  entitled  to  refuse  to  perform  at  all 
until  his  co-contractor  has  completely  performed,  ^^  and,  as 
before,  theory  has  to  receive  essential  modification  in  practice. 
If  the  performaDces  are  divisible  or  payments  are  to  be  made 


i»In  Entsch.  R.  G.  XXXVI.  228 
(11  Oct.  1895),  the  court  resorted  to 
rather  technical  reasoning  to  make 
out  performance  was  impossible  and 
thereby  to  deprive  a  party  of  a  right 
to  perform  again.  Under  a  contract  for 
the  sale  of  rice  flour  he  had  fiunished 
inferior  goods.  After  some  dispute  and 
delay  he  offered  different  flour.  The 
court  held  that  a  contract  for  the  sale  of 
unspecified  goods  became  a  contract  for 
the  sale  of  specified  goods,  as  soon  as 
goods  were  furnished  under  the  con- 
tract, and  that,  therefore,  if  the  goods 
so  specified  were  not  in  accordance 
with  the  contract  performance  was 
impossible  and  the  buyer  need  not  ac- 
cept other  goods. 

"Andr€,  129;  Demburg,  11.  §21. 
So  provided  in  the  BQrgerliches  Gesets- 
buch,  §322.  Cf.  HasenOhrl,  CEster- 
leicdusches  Obligationenrecht,  II.  411. 


"Andr^,  135;  O.  A.  G.  Lttbeck, 
18  June,  1840,  Seuff.  Arch.  IX.  No.  216; 
O.  A.  G.  Darmstadt,  27  Nov.  1866, 
Seuff.  Arch.  XXI.  No.  222.  So  in  a 
decision  of  the  Reichsoberhandds- 
gericht,  17  Jan.  1874,  Entsch.  XII.  229; 
Seuff.  Arch.  XXXI.  219.  The  plain- 
tiff sold  a  clothing  business  to  the  de- 
fendant and  contracted  not  to  go  into 
competing  business.  The  action  was 
for  an  instalment  of  the  contract  price 
of  which  but  a  small  part  had  been 
paid.  The  defence  was  that  plaintiff 
had  joined  a  competing  firm.  The 
court  rejected  the  plaintiff's  suit,  say- 
ing the  agreement  not  to  compete  was 
not  collateral  but  essential  to  give 
value  to  the  goods.  The  defendant 
could  not  be  compelled  to  accept 
damages,  as  he  would  be  obliged  to  if 
the  deficiency  of  the  plaintiff's  per- 
formance could  no  longer  be  cured. 
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claim  for  damages^  when  the  unfulfilled  promise  of  the  plain- 
tiff is  collateral  to  the  main  object  of  the  contract.^* 


§  916.  Whether  fhe  defence  is  applicable  in  case  of  impossi- 
biUty. 

In  addition  to  these  limitations  of  the  defendant's  right 
another  very  comprehensive  one  has  been  suggested  and 
sometimes  laid  down  by  the  courts.  It  is  aigued  that  as  the 
defence  is  dilatory  and  has  for  its  object  forcing  the  plaintiff 
to  perfonn,  it  is  not  appropriate  where  the  plaintiff's  perform- 
ance has  become  impossible,  whether  with  or  without  his 
fault. .  This  reasoning  is  equally  applicable  whether  the  plain- 
tiff has  partly  performed  or  has  done  nothing;  but  the  cases 
where  it  has  been  apphed  have  been  cases  of  part  performance.^ 


good  faith  under  the  GircumstanoeB — 
especially  because  of  the  comparative 
insignificance  of  the  portion  in  ar- 
rears."   B.  G.  §320. 

See  also  a  decision  of  the  Oberamts- 
gericht,  Wiesbaden,  4  May,  1842, 
Seuff.  Arch.  I.  No.  39. 

u  For  instance,  breach  of  promise  to 
repair  leased  premises  will  not  ordi- 
narily afford  ground  for  non-payment 
of  rent,  or  for  any  other  right  than  a 
counterclaim  for  damages.  O.  A.  G. 
Darmstadt,  27  Nov.  1866,  Seuff.  Arch. 
XXI.  No.  222. 

»R.  OH.  G.  31  May,  1879;  Seuff. 
Arch.  XXXVI.  41.  The  plaintiff  had 
undertaken  to  have  an  advertisement 
of  a  lottery  inserted  in  58  specified 
Italian  newspapers.  In  some  the 
advertisemeot  was  to  appear  six  times, 
in  others  four  times,  in  others  twice. 
The  defendant  agreed  to  pay  6^  francs 
for  each  insertion,  though  the  ad- 
vertising rates  of  the  papers  differed. 
The  plaintiff's  declaration  alleged  that 
the  advertisement  had  appeared  in  but 
forty  papers  and  of  these  five  refused  to 
repeat  it,  the  r^usals  to  insert  or 
repeaX  the  advertisement  being  due  to 
the  fact  that  dealing  in  foreign  lottery 
tickets  was  contrary  to  the  law  of  Italy. 


The  plaintiff  was  allowed  to  recover 
on  condition  of  proving  the  deficienoy 
in  performance  was  not  due  to  her 
fault,  especially  as  the  attainment  of 
the  object  of  the  contract  did  not  re- 
quire insertion  in  each  paper.  O.  L.  G. 
Darmstadt,  4  Feb.  1880;  Seuff.  Arch. 
XXXVIII.  25.  The  plaintiff  had  sold 
the  defendant  her  entire  establishment 
with  its  contents,  including  wine  and 
supplies  for  an  agreed  price  of  171,428 
marks,  payable  in  instalments.  This 
action  was  for  an  instalment  of  91,428 
marks.  The  defence  was  that  the 
quantity  of  wine  and  supplies  was  much 
less  than  the  inventory  had  shown. 
The  plaintiff  was  allowed  to  recover 
subject  to  the  defendant's  right  to 
recoup  damages  for  the  plaintiff's 
breach  of  agreement,  the  court  saying: 
''It  is  a  recognized  doctrine  of  the 
courts  that  a  contracting  party  who  is 
sued  may  set  up  as  a  defence  the  plainr 
tiff's  partial  failure  to  perform,  and  is 
not  restricted  to  a  counterclaim  for 
damages  but  this  is  always  provided 
that  the  remaining  performance  is  still 
I)ossible.  The  defence  is  essentially 
dilatory  and  can  never  take  a  peremp- 
tory character." 
In  a  decision  of  the  O.  L.  G.  Ham- 
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Andr6  opposes  the  theory.  As  he  says,  if  a  man  contracts 
for  the  use  of  a  carriage  on  the  first  Sunday  in  August  and 
does  not  get  it,  yet  is  sued  for  the  hire,  it  is  immaterial  to  him 
whether  the  plaintiff  would  not  or  could  not  furnish  the  car- 
riage. ^^  Decisions  of  the  Reichsgericht,  too,  have  refused  to 
limit  in  this  way  the  application  of  the  defence  even  in  cases 
where  the  plaintiff  had  performed  a  large  part  of  what  he 
had  agreed.**  The  Civil  Code,  however,  seems  in  part  at 
least  technically  to  have  adopted  the  limitation.  For  though 
the  general  provision  for  the  defence  of  unfulfilled  contract 
is  broad  enough  to  include  cases  where  the  plaintiff's  perform- 
ance is  not  possible,*'  the  later  elaborate  provisions  for  cases  of 


burg,  21  Feb.  1885;  SeufP.  Arch.  XL. 
288,  similar  language  is  used  and  the 
];daintiff  allowed  to  recover  on  a  build- 
ing contract,  subject  to  the  defendant's 
recoupment  of  damages  for  incomplete 
work,  since  the  defendant  had  had  the 
work  completed,  making  completion 
by  the  plaintiff  impossible. 

The  same  doctrine  is  applied  by  the 
Oberst  L.  G.  f.  Bayem,  21  Oct.  1867, 
Seuff.  Arch.  XLIII.  153,  in  an  action 
for  a  balance  of  the  price  of  an  estate, 
which  proved,  contrary  to  the  agree- 
ment, subject  to  an  incumbrance. 

«  Andr^,  163. 

"R.  G.  21  Jan.  1887,  Seuff.  Arch. 
XLII.  282.  The  plaintiff  and  the  de- 
fendant entered  into  a  contract  by 
which  the  former  sold  and  the  latter 
bought  200  hundred-weight  of  wire 
nails  at  an  agreed  price.  The  plaintiff 
further  agreed  not  to  have  a  representa- 
tive travel  for  trade  throu^  the  sur- 
rounding towns.  IJiis  action  was  for 
the  price  and  the  d^ence  was  that  the 
plaintiff  had  allowed  an  agent  to  travel 
through  the  surrounding  towns  and 
had  sold  nails  there.  The  court  re- 
fused to  allow  recovery,  holding  the 
stipulation  an  essential  part  of  the 
contract,  and  that  the  defendant's 
rights  were  not  restricted  to  a  counter- 
claim for  damages.  "Though  the 
defence  of  unfulfilled  contract  is  in  its 


nature  dilatory  only,  yet  its  effect  is 
peremptory  if  the  scaler  has  by  his  own 
wrongful  act  made  it  impossible  to 
fulfil  the  contract.  .  .  .  Even  if  the 
plaintiff  had  sent  an  agent  throuf^  the 
forbidden  territory  only  after  the  de- 
fendant was  in  default  in  taking  the 
goods  contracted  for,  stiU  the  suit 
should  be  dismissed,  because  if  the 
plaintiff  wished  to  require  fulfilment 
she  must  on  her  part  be  ready  to 
fulfil." 

R.  G.  28  May,  1888»  stated  by  Schall, 
in  Arch.  f.  Civ.  Praxis  LXXIU.  429. 
The  plaintiff  sued  for  royalties  prom- 
ised annually  for  twelve  years  by  the 
defendant  in  a  contract  by  which  the 
plaintiff  on  his  part  agreed  (1)  to  teadi 
the  defendant  a  secret  process,  (2)  to 
give  him  an  exclusive  license  under  a 
patent.  The  plaintiff  taught  the 
process,  gave  the  license  and  received 
the  royalties  for  some  years,  but  b^we 
the  expiration  of  twelve  years  the 
patent  was  decUred  void  and  as  the 
defendant  refused  to  pay  further  royal- 
ties, this  action  was  brought.  It  was 
held  that  the  plaintiff,  though  not 
liable  in  damages,  and  thouf^  the 
royalties  were  payment  for  something 
besides  the  license,  could  recover 
nothing,  as  there  was  no  way  to  appor- 
tion the  payments. 

"  Art.  320. 
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impossibility  are  presumably  exclusive;  **  and  only  in  case  of 
total  accidental  impossibility  is  it  stated  that  coimter  perform- 
ance may  be  refused.  ^^  Injustice  to  the  defendant  has  been 
avoided  as  far  as  possible  by  enlarging  and  defining  the  right  of 
the  defendant  to  treat  the  contract  as  dissolved  in  this  class  of 
cases.^  He  is  allowed  to  do  so  in  any  case  where  the  plaintiff 
has  not  performed  at  all  or  where  his  performance  is  of  no 
value  to  the  defendant.^  But  in  case  of  partial  accidental 
impossibility  of  performance  by  one  party,  apparently  the 
exclusive  right  of  the  other  is  a  reduction  in  price. 

§  917.  Defence  excluded  by  tender  or  prevention. 

The  defence  of  unfulfilled  contract  is  applicable  to  all 
bilateral  contracts.^  A  proper  offer  of  performance,  though 
not  accepted,  excludes  the  defence  of  unfulfilled  contract.^ 
It  is  customary  to  distinguish  between  ''verbal"  and  "real'' 
offers,  and  it  is  said  that  a  bare  oral  offer  is  insufiicient.    There 


M  Arts.  323,  325. 

»SeeArt.323. 

^  Where  there  has  been  no  perform- 
ance the  difference  between  this  affirma- 
tive ligjbt  if  allowed  and  the  right 
of  the  exoepHo  rum  adimpUH  cotUractua, 
is  that  the  defendant  must  prove  non- 
performance in  the  first  case,  while  the 
burden  is  upon  the  plaintiff  in  the 
second.  Where  there  has  been  part 
perfonnance  a  dissolution  of  the  con- 
tract involves  a  return  of  whatever  has 
been  given  by  either  party.  In  the 
case  of  the  extxptio  turn  adimpUU 
cofUradiu  such  a  return  must  be  ob- 
tained, if  at  all,  by  independent  pro- 
ceedings. Besides  these  differences, 
the  measure  of  damages  in  such  a  case 
as  the  first  cited  in  supra,  note  20, 
would  be  different.  If  the  contract 
were  dissolved  any  recovery  would  be 
based  on  unjust  enrichment,  not  on  the 
contract  price. 

^  B.  G.  SS  323,  825.  See  supra,  §  910. 

*  Dembuift  11.  §  21.  It  is  not  neces- 
sary that  the  stipulated  performances 
are   intended   as   an   equivalent   ex- 


change. In  Entsch.  R.  O.  H.  G.  VIII. 
423,  25  Jan.  1873,  the  buyer  was  al- 
lowed to  retain  the  price  of  goods 
delivered  because  of  the  seller's  failure 
to  deliver  all  the  goods,  though  the 
price  was  not  a  lump  sum.  But  in  a 
decision  of  the  O.  L.  G.  Hamburg,  2 
Oct.  1891,  Seuff.  Arch.  XLVII.  267,  the 
principle  was  limited.  The  plaintiff 
had  sold  his  business  to  the  defendant, 
the  latter  agreeing  among  other  things 
to  pay  annually  for  some  years  2%  of 
the  amount  of  gross  business,  and  to 
make  statements  of  the  business.  The 
plaintiff  sued  for  one  of  the  promised 
statements.  The  defendant  set  up  in 
defence  that  certain  money  was  due 
him  on  the  transaction.  It  was  held 
that  thou^  this  would  have  been  a 
defence  if  the  plaintiff  had  been  suing 
for  the  2%,  it  was  not  a  defence  to  the 
merely  ''preparatory  suit"  for  the 
statement. 

*  Because  it  would  be  fraudulent  to 
make  use  of  the  defence  under  such 
circumstances.  The  offer  is  technically 
matter  for  replication. 
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are  no  fixed  rules,  however,  as  to  what  is  neoessaiy  beyond 
that.  The  formality  required  by  the  French  law  for  putting 
in  default  does  not  obtam,  but  the  party  offering  to  perform 
must  be  so  prepared  for  performance  that  the  other  party  has 
but  to  receive  it,  and  this  must  be  made  manifest.^  It  is 
immaterial  whether  refusal  of  the  offer  is  due  to  wilful  default 
or  to  impossibility  from  subjective  causes.  One  who  because 
of  illness  cannot  use  a  room  engaged  in  an  inn,  one  who  is 
prevented  from  taking  a  music  lesson  because  of  a  lame  hand, 
must  none  the  less  pay  the  stipulated  price,  less  any  saving 
made  by  the  other  party  from  being  freed  from  performing." 
Preventing  performance  by  the  other  party  has  the  same 
effect  as  refusing  to  accept  proffered  performance.  Indeed, 
the  boundaries  between  an  imconditional  refusal  to  accept 
performance,  that  is,  to  cooperate  in  carrying  out  the  con- 
tract, and  a  prevention  of  performance,  are  not  always  def- 
inite.** 


§  918.  Acceptance  of  defective  performance. 

As  in  the  French  law,  mere  receipt  of  performance  does 
not  necessarily  imply  such  an  approval  of  it  as  will  prevent 
subsequent  objection.  Defects  not  apparent  on  ordinary 
examination,  at  least,  are  not  thereby  excused.**  Approval 
of  performance  also  may  indicate  not  an  intention  to  treat  the 
performance  as  full  compliance  with  the  contract,  but  merely 
to  accept  the  performance  as  a  partial  or  incomplete  fulfilment 


t 


^  The  Civil  Code  lays  down  some  gen- 
eral rules  which  have  been  operative 
since  1900.  {{  284, 293-299.  A  verbal 
ofTer  is  made  sufficient  if  the  other 
party  declares  that  he  wiU  not  accept, 
or  if  his  cooperation  is  necessary  to 
make  the  performance  effectual,  as  by 
calling  for  and  taking  goods.  See 
further  Windscheid,  {  278. 

>^Andr^,  141,  144;  BQik.  Gesetz- 
buch,  i  325. 

«  Andr6,  142. 

'-Andr^,  175.  Even  defects  which 
would  be  apparent  on  examination,  it 
is  said,  are  not  excused,  if  not  in  fact 
discovered.    Windscheid,  II.  446,  §  394. 


But  the  Handelagesetsbuch  (Art.  347} 
requires  in  the  case  of  goods  soit  from 
another  place,  that  the  buy^r  shall 
make  prompt  examination  and  give 
immediate  notice  of  any  d^ects,  and 
in  case  of  failure  to  do  so  shall  be  re- 
garded as  having  approved  the  goods, 
so  far  as  concerns  defects  which  would 
have  been  discovered  by  ordinary 
examination.  Latent  defects  must  be 
notified  to  the  seller  as  soon  as  dis- 
covered, or  will  be  regarded  as  waived. 
§377  of  the  new  Handelsgesetzbuch 
repeats  these  provisions,  and  extends 
them  to  sales  in  the  same  place. 
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of  the  contract;  with  a  reservation  of  the  right  to  demand 
daiQfl^es  or  diminution  of  the  price  because  of  any  defects. 
In  the  latter  case,  any  right  to  dissolve  the  contract,  and  also 
the  right  to  set  up  tibe  exceptio  non  adimpleti  contractusy  are 
lost,  but  not  the  right  to  an  action  or  counterclaim  for  dam- 
ages. In  case  of  doubt  Andr^  holds  that  as  it  is  a  question 
of  the  surrender  of  rights,  the  latter  interpretation  should 
be  put  upon  the  facts.'^ 

§  919.  Prospective  breach* 

Where  a  party  to  a  bilateral  contract  agrees  to  perform 
before  the  other,  there  seems  to  be  recognized  no  general  rule 
that  the  prospective  inability  or  expressed  intent  not  to  per- 
form by  the  other  party  excuses  performance  of  the  precedent 
obligation.  The  Civil  Code  provides  '^  that  the  party  bound 
to  precedent  performance  may,  if  an  essential  impairment 
in  the  circumstances  of  the  other  party  occurs  after  the  con- 
clusion of  the  contract,  refuse  performance  unless  the  counter 
performance,  or  security  for  it,  is  given  concurrently.  This, 
however,  does  not  apply  when  the  irresponsible  party  was 
irresponsible  when  the  contract  was  made.  And  Uie  case  of 
one  whose  prospective  failure  to  perform  is  due  to  other  causes 
than  failing  circumstances  is  not  covered.^ 


^  Andrg,  173.  See  a  dedsion  of  the 
Reichc«eriGht,  12  June,  1885;  Seufif. 
Arch.  XLI.  15. 

»§a21. 

**  The  question  does  not  seem  to  have 
been,  dismissed.  The  following  deci- 
nous  show  perhaps  a  tendency  to  allow 
pToepecdye  inability  as  a  defence. 

R.  G.  27  Apr.  1802,  Seuff.  Arch. 
XLVIII.  441.  Plaintiff  agreed  to  buy, 
defendant  to  sell,  rice  flour,  to  arrive 
by  vessel  at  Hambuig,  pa3rment  to  be 
"cash  on  delivery  of  the  bills  of  lad- 
ing." The  bills  of  lading  when  offered 
to  the  plaintiff  had  written  on  them, 
''bag  sewings  insufficient."  The  plain- 
tifif  refused  to  accept  the  bills  and  sued 
for  danAges.  It  was  held  that  he  was 
entitled  to  sue.   Though  he  was  bound 


to  pay  cash  before  delivery  of  the 
goods,  and  could  not  claim  to  hold  the 
price  tiU  they  were  proved  good,  but 
must  pay,  and  if  they  were  bad  sue  to 
recover  what  he  had  paid,  yet  the  bills 
of  lading  must  at  least  give  him 
the  expectation  that  the  goods  were 
conformable  to  contract.  R.  G.  22 
Apr.  1893,  Seuff.  Arch.  XLIX.  191. 
In  case  of  a  similar  contract,  the  goods 
had  arrived  at  the  time  the  bills  of  lad- 
ing were  offered.  It  was  held  that  the 
buyer  was  entitled  to  examine  the 
goods  before  making  payment,  and 
reject  them  if  of  defective  quality. 

A  party  who  has  acquired  a  right  of 
action  on  a  contract  may  lose  his  right 
by  his  own  subsequent  breach  of  con- 
tract. 
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§  920.  Diminution  of  the  price. 

In  addition  to  the  right  to  enforce  specific  perfonnance, 
the  right  to  treat  a  contract  as  dissolved,  the  right  to  damages 
either  in  a  direct  action  or  counterclaim;  and  the  exceptio 
non  adimpleU  cantrddus,  there  is  still  another  remedy  in 
Germany,  of  occasional  appUcation,  for  breach  of  contract. 
This  is  ''Preisminderung/'  an  appropriate  diminution  of  the 
price  or  performance  to  which  the  party  in  default  would 
otherwise  be  entitled  by  the  terms  of  Uie  contract.'^  In  many 
cases  this  remedy  is  equivalent  in  its  results  to  the  ordinary 
right  of  a  defendant  to  have  any  damages  to  which  he  is  en- 
titled because  of  the  plaintiff's  imperfect  performance  deducted 
from  the  contract  price.  But  this  is  not  always  so.  It  may 
be  that  the  imperfection  of  the  plaintiff's  performance  was 
due  to  an  accident  for  which  neither  he  nor  the  defendant  is 
responsible,  and  for  which,  consequently,  the  plaintiff  is  not 
liable  in  danu^es;  yet  the  defendant  ought  not  to  be  compelled 
to  pay  the  full  price."  A  second  case  is  where  the  imperfection 
of  the  plaintiff's  performance,  though  wrongful,  has  not 
caused  the  defendant  any  damage.  **    Further,  loss  of  profits 


In  R.  G.  15  June,  1896,  Seuff.  Aroh. 
UI.  144  (stated  supra,  i  908,  n.  83,  im- 
poesibility  of  performanoe  by  the 
defendant  was  held  to  excuse  perfonn- 
ance  by  the  plaintifif,  though  at  the 
time  when  the  plaintiff's  performance 
was  due,  the  defendant's  performance 
was  continuing  and  had  not  become 
impossible.  See  also  R.  G.  21  Jan. 
1887,  Seuff.  Arch.  XLU.  282  (stated 
supra,    n.  22). 

"This  is  derived  from  the  actio 
JEstimaloria  or  qwmH  minoris  of  the 
Roman  law.  In  contracts  of  sale,  at 
least,  it  was  an  alternative  remedy  to 
the  actio  empti  and  the  actio  redhtbitoria. 
Hunter,  Roman  Law,  505;  Salkowski, 
Roman  Law,  602;  Moyle,  Sale  in  Civil 
Law,  194, 210-212.  The  remedy  exists 
in  France,  Code  Civ.  Art.  1644, 
Aubry-Rau,  IV.  389,  392,  and  pre- 
sumably in  other  countries  whose  law 
is  derived  from  Roman  sources,   see, 


e.  g.,  McVeigh  v.  Lussier,  13  Lower 
Canada  Rep.  265,  but  seems  of  wider 
and  more  frequent  application  in 
Germany  than  elsewhere.  It  does  not 
exist  in  Austria,  see  ii\fra,  i  921,  n.  42. 

"  BQrg.  Gesetsbuoh,  {§  323  e<  m?. 

''An  interesting  illustration  of  this 
is  found  in  a  decision  of  the  Reicb- 
soberhandelsgerioht,  6  June,  1877, 
Seuff.  Arch.  XXXIV.  426.  The  de- 
fendant hired  a  steamer  of  the  plaintiff 
for  the  purpose  of  carrying  passengers 
to  see  the  manoeuvres  of  the  German 
navy  on  a  certain  day.  The  plaintiff 
warranted  that  two  hundred  passen- 
gers could  sit  on  the  deck,  allowing  ten 
square  feet  for  each.  The  d^endant 
agreed  to  pay  eight  hundred  marks. 
The  action  was  for  this  price,  the 
defence  that  there  was  deck  room 
for  but  one  hundred  and  twenty-five 
passengers,  and  that  the  deAendant 
was  therefore  Uable  for  but  \^^  of  the 


I 


§  921      DEPENDENCY  OP  MUTUAL  PROBOSES  IN  CIVIL  LAW       1755 

which  the  defendant  would  have  gained,  though  an  element 
of  damage,  is  not  considered  in  this  remedy.^ 

§  921.  Atustrian  Law. 

In  Austria  the  same  general  principles  prevail,  for  the  most 
part,  as  in  Germany.  The  right  of  treating  a  contract  as 
dissolved  because  of  default  of  performance  of  the  other  party 
is  confined  to  cases  covered  by  the  Handelsgesetzbuch  and 
a  few  special  cases, ^^  and  the  rights  of  an  injured  party  are 
therefore  generally  limited  to  specific  performance,  damages, 


price.  The  plaintiffs  reply  to  this 
was  that  the  deficiency  had  caused  the 
defendant  no  damage  (apparently  be- 
cause he  llkd  been  unable  to  sell  even 
one  hundred  and  twenty-five  tickets  to 
the  boat),  and  the  defendant  admitted 
this.  The  Imperial  Ck>urt  held  that  the 
defendant  was  liable  for  but  five  hun- 
dred marks.  If  he  had  chosen,  he 
ooukl  hove  refused  the  steamer  alto- 
gether and  relied  on  the  except  nan 
admpUH  conbractua;  but  he  might  take 
the  steamer,  and  as  the  plaintiff  had 
warranted  a  particular  quality  which 
had  a  direct  relation  to  the  price  fixed, 
the  latter  was  not  entitied  to  that 
price  unless  the  quality  existed.  The 
defendant  is  no  more  guilty  of  bad 
faith  in  seeking  to  have  the  price  re- 
duced when  the  deficiency  caused  him 
DO  damage  than  the  plaintiff  would 
be  in  demanding  the  contract  price  if 
the  defendant  had  been  unable  to  use 
the  steamer. 

Another  illustration  is  found  in  a 
decision  of  the  Oberamtsgericht,  Kiel, 
29  Dec.,  1860;  Seuff.  Arch.  XIV.  No. 
129.  The  plaintiff  sued  for  the  price 
of  twenty  chests  of  tea  sold  to  the 
defendant,  and  which  the  defendant 
had  resold  at  a  profit  immediately. 
The  defendant  set  up  that  the  plaintiff 
had  taken  out  of  the  chests  some  tea 
and  that  there  was  less  remaining  than 
had  been  agreed.  The  plaintiff  urged 
that  while  this  might  justify  the  de- 


fendant in  refusing  to  pay  until  he  had 
received  additional  tea,  or  in  rescinding 
the  bargain,  it  could  not  justify  a 
judgment  for  a  diminished  price,  the 
bargain  having  been  profitable  to  him. 
But  the  court,  in  giving  such  a  judg- 
ment, observed  that  the  defendant  was 
not  seeking  damages. 

Ck)mpare  Cuckson  v.  Stones,  1  E.  & 
E.  248,  where  a  servant  who  had  been 
ill  during  a  portion  of  the  tenn  of  his 
employment  was  allowed  to  recover 
weekly  payments  during  that  time. 
The  court  admitted  that  the  plaintiff 
might  have  been  discharged  if  his 
illness  continued  for  a  long  time,  but 
if  the  contract  was  not  terminated 
there  could  be  no  deduction  whether 
the  disability  lasted  a  day,  a  week  or  a 
month.  See  also  Warren  v,  Whitting- 
ham,  18  T.  L.  R.  608;  Mott  v,  Baxter, 
13  Colo.  App.  63,  66  Pac.  192;  Nichols 
V.  Coolahan,  10  Met.  449.  But  see 
Adlets  V.  Progressive  Shoe  Co.,  84 
Mo.  App.  288;  Hughes  v.  Toledo  Scale 
Ac.  Co.,  112  Mo.  App.  91,  86  S.  W. 
895;  and  infra,  i  1976. 

«  R.  G.  2  Apr.,  1898,  Entsch.  R.  O., 
XU.  163. 

^^Hasentthrl,  (Esterreichisches  Obli- 
gationenrecht,  II.  338.  But  by  the 
Austrian  law,  unlike  the  Roman  law 
and  Gennan  law,  damages  are  at  least 
in  some  cases  allowed  as  an  additional 
remedy  to  the  dissolution  of  the  con- 
tract.   Ibid.  II.  474. 
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or  the  excepiio  rum  adtmpleti  contractus.*^   The  rules  in  regard 
to  these  are  drawn  from  German  authorities. 


«  HaaenOhr],  n.  400-416,  §  89.  The 
Austrian  law  does  not  recognise  the 
remedy  of  diminution  of  the  price 


{aetio  quanH  mtiiorw).    Ihid.  U,  477, 
note  80. 
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§  922.  Implied  as  well  as  express  promises  must  be  consid- 
ered. 

The  principles  considered  in  the  preceding  chapters  can  be 
applied  only  after  the  obligations  of  the  two  parties  have  been 
ascertained  by  construction;  and  not  only  the  obligations 
expressed  in  the  words  of  the  parties  must  be  considered  but 
also  those  which  are  implied.  A  seller  of  goods  may  be  under 
an  implied  warranty  and  the  duty  of  the  buyer  in  regard  to 
the  acceptance  and  payment  of  the  goods  can  only  be  xmder- 
stood  by  determining  the  scope  of  the  warranty.  Whether 
a  buyer  of  land  is  put  in  default  by  tender  of  a  particular 
conveyance  depends  on  whether  the  conveyance  is  such  as 
the  law  requires;  for  the  contract  itself  may  not  define  the 
kind.  Therefore  some  of  the  more  important  kinds  of  contract 
must  now  be  separately  considered;  and  first  the  obligations 
involved  in  a  contract  to  buy  and  sell  land  may  be  taken  up. 

§  923.  A  vendor  of  land  must  give  a  marketable  title. 

Sometimes  parties  specify  the  nature  of  the  title  which  is 
bargained  for.  They  may  agree  that  a  title  shall  be  conveyed 
satisfactory  to  the  purchaser's  attorney  ^  or,  they  may  agree 
for  a  quit-claim  of  such  title  as  the  vendor  has,  be  it  good  or 
bad;  but;  generally,  the  character  of  the  title  is  either  not 
stated,  or  is  stated  in  terms  equivalent  in  meaning  to  what 
the  law  would  imply.  In  the  absence  of  any  statement  the 
interpretation  given  the  contract  is  that  a  marketable  title 
must  be  transferred  ^  and  this  means  that  even  a  title  which 
the  coiui;  believes  good  may  be  rejected  if  any  reasonable  per- 
son might  doubt  its  validity.'  But  a  mere  possibility  of  a 
defect  will  not  relieve  the  pmx^haser  from  liability  to  com- 


^See  auprOf  {797. 

>Ab  to  the  indulgence  given  the 
vendor  to  perfect  his  title  at  any  time 
prior  to  decree,  eee  aupra,  {  834. 

*  Pyrke  v.  Waddingham,  10  Hare,  1 ; 
Mullings  V.  Trinder,  L.  R.  10  Eq.  449; 
Hees  V,  Bowen,  241  Fed.  659,  154  C.  C. 
A.  417;  Smith  v.  Hunter,  241  111.  514, 
89  N.  E.  686;  GiU  v.  Wells,  59  Md.  492; 
Foster,  Hall  &  Adams  Co.  t;.  Sayles, 


213  Mass.  319,  100  N.  E.  644;  Metho- 
dist Episcopal  Church  r.  Robertson, 
68  N.  J.  Eq.  431,  58  Atl.  1056;  Empire 
Realty  Corp.  ».  Sayre,  107  N.  Y.  App. 
Div.  415,  95  N.  Y.  S.  371;  Ludlow  v, 
O'NeU,  29  Oh.  St.  181;  Cummingp  v. 
Dolan,  52  Wash.  496, 100  Pac.  989, 132 
Am.  St.  Rep.  986;  Gates  v.  Piuinly, 
93  Wis.  294,  66  N.  W.  263,  67  N.  W. 
739. 
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plete  the  oontract.*^  It  is  not  enough  that  a  title  be 
good  in  fact;  it  nanst  generally  be  a  good  record  title.  ^ 
Therefore,  where  the  office  containing  the  record  of  the  title 
of  the  land  in  question  is  destroyed,  the  purchaser  may  refuse 
performance.^  And  if  the  contract  calls  for  an  abstract  show- 
ing a  good  title,  a  defect  in  the  record  cannot  be  cured  by 
parol.^  There  are  possible  defects  of  title  which  do  not  appear 
on  the  records,  such  as  incapacity  of  parties,  or  possible  dower 
rights.  A  title  is  not  bad  merely  because  the  record  does  not 
negative  all  such  possibilities,  if  it  can  be  shown  by  parol 
proof  that  no  defect  exists  and  the  record  contains  all  the 
facts  usually  put  upon  record^  Thus  the  validity  of  a  title 
may  depend  on  the  non-existence  of  persons  who  might  claim 
an  interest  in  the  land.  The  vendor  must  be  able  to  prove  their 
non-existence.^  Moreover,  a  seeming  defect  appearing  on 
the  record  may  be  shown  so  clearly  by  parol  to  raise  no  doubt 
concerning  the  validity  of  the  title  that  the  purchaser  must 
accept  a  conveyance.*  Therefore,  a  title  founded  on  adverse 
possession  may  be  capable  of  such  clear  proof  as  to  be  market- 
able.^*   What  objections  to  a  title  are  sufficiently  plausible 


*^  Foster,  Hall  &  Adams  Co.  v. 
Sayles,  213  Mass.  319,  100  N.  E.  644. 

^AUen  V,  Globe,  etc.,  Co.,  156  Cal. 
286,  104  Fto.  305;  Bradway  v.  Miller, 
200  Mich.  648,  167  N.  W.  15;  Speak- 
man  v,  Forepaugh,  44  Pa.  363. 

•Calhoon  v.  Bdden,  3  Bush,  674; 
Ciim  tr.  Umbsen,  155  Cal.  697,  103 
Pac.  178,  132  Am.  St.  Rep.  127;  Allen 
V,  Globe,  etc.,  Co.,  156  Cal.  286,  104 
P^.305. 

•  Fagan  v.  Hook,  134  la.  381,  105 
N.  W.  155;  Howe  t?.  Coates,  97  Minn. 
385,  107  N.  W.  397,  4  L.  R.  A.  (N.  S.) 
1170. 

'See  Day  9.  Kinsaland,  57  N.  J.  Eq. 
134, 41  Atl.  99;  Barger  v.  Gery,  64  N.  J. 
Eq.  263,  53  Atl.  483;  Greenblatt  t^. 
Hermann,  144  N.  Y.  13,  38  N.  E.  966; 
cf,  Bamett  v.  Higgins,  4  Dana,  565. 

•  Fiihr  r.  Cronin,  82  N.  Y.  App.  Div. 
210,  81  N.  Y.  S.  536.  In  Ferry  v, 
Sampson,  112  N.  Y.  415,  20  N.  E.  387, 
the  ooiirt  enforced  the  sale  on  the  as- 


sumption that  a  title  was  good  which 
would  have  been  invalid  unless  a  son 
of  the  former  owner,  who  had  disap- 
peared forty-one  years  previously,  had 
died  intestate,  unmarried,  and  without 
issue.  See  also  Cambrelleng  v.  Purton, 
125  N.  Y.  610,  26  N.  E.  907.  But  see 
ocmlra,  Coonrod  v.  Studebaker,  53 
Wash.  32,  101  Pac.  489. 

*Shanahan  v.  Chandler,  218  Mass. 
441,  105  N.  E.  1002;  Morse  t;.  Stober, 
233  Mass.  223,  123  N.  E.  780. 

"Scott  V,  Nixon,  3  Dr.  &  W.  388; 
Games  v.  Bonnor,  54  L.  J.  (N.  S.)  Ch. 
517;  Tewksbury  v.  Howard,  138  Ind. 
103,  37  N.  E.  355;  Stevenson  v.  Polk, 

71  Iowa,  278,  32  N.  W.  340;  Logan  v. 
Bun,  78  Ky.  607;  Gump  v.  Sibley,  79 
Md.  165,  28  Atl.  977;  Safe  Deposit  & 
Trust  Co.  V,  Marburg,  110  Md.  410, 

72  Atl.  839;  Conley  v,  Finn,  171  Mass. 
70,  73,  50  N.  E.  460;  Aroian  v.  Fair- 
banks, 216  Mass.  215,  103  N.  E.  629; 
Barnard  v.  Brown,  112  Mich.  452,  70 
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to  jxxake  it  unmarketable  is  a  question  of  real  property.  The 
question  is  not  whether  the  title  is  good  or  bad;  but  whether 
there  is  a  reasonable  doubt  as  to  its  vaUdity.^^ 

Aside  from  the  merits  of  a  possible  controversy  with  a  third 
person  in  regard  to  property  contracted  to  be  sold,  a  buyer  will 
not  be  compelled  to  accept  the  title  if  litigation  with  an  adverse 
claimant  seems  probable.  As  the  matter  is  often  put — ^the 
purchaser  will  not  be  compelled  to  buy  a  law  suit."  Any 
''distinction  which  once  prevailed  as  to  marketable  titles 
between  courts  of  law  and  equity  no  longer  exists."  *• 


N.  W.  1038^  67  Am.  St.  Rep.  432; 
Hedderly  v,  Johnson,  42  Minn.  443, 
445, 44  N.  W.  527;  Soannell  v.  American 
Soda  Fomitain  Co.,  161  Mo.  606,  61 
S.  W.  889;  Ocean  City  Assoc,  v.  Cress- 
well,  71  N.  J.  Eq.  292,  65  Atl.  454; 
Ottinger  v,  Strasburger,  33  Hun,  466, 
102  N.  Y.  602;  Freedman  v.  0|>pen- 
heim,  187  N.  Y.  101,  79  N.  E.  841,  116 
Am.  St.  Rep.  595;  Clarke  v.  Wollpert, 
128  N.  Y.  App.  Div.  203,  112  N.  Y.  S. 
547;  Pratt  v,  Eby,  67  Pa.  396,  402; 
Dallmeyer  v.  Ferguson,  198  Pa.  288, 
47  Atl.  962.  See,  however,  contra — 
McCroskey  v.  Ladd  (Cal.),  28  Pac.  216; 
Watson  V.  Boyle,  55  Wash.  141,  104 
Pac.  147. 

^^  See  cases  in  this  section  passim. 

"Pegler  r.  White,  33  Beav.  403; 
Biale  V.  Cravener,  128  lU.  408,  21  N.  E. 
534;  James  v,  Meyer,  41  La.  Ann.  1100, 
7  So.  618;  Freetly  v,  Bamhart,  51  Pa. 
279.  See  also  Anderson  v,  Steinway, 
221  N.  Y.  639,  117  N.  E.  575. 

In  Wadick  v.  Mace,  118  N.  Y.  App. 
Div.  777,  103  N.  Y.  S.  889,  the  court 
said:  "Although  the  fact  that  a  title 
tendered  may  impose  a  law  suit  upon 
the  vendee  to  establish  the  boundaries 
is  not  an  incumbrance  in  a  legal  sense, 
the  tender  of  such  deed  is  not  a  com- 
pliance with  a  contract  of  sale  requiring 
a  'proper  deed'  assuring  the  grantee  a 
fee  simple  free  from  all  incumbrances. 
A  contract  to  give  a  'proper  deed'  calls 


for  a  marketable  title,  which  is  defined 
as  one  free  from  reasonable  doubt,  and 
a  title  which  must  be  defended  by 
litigation  is  not  free  from  doubt. 
When  a  vendor  has  agreed  to  convey  by 
proper  deed  a  title  in  fee  simple  free 
from  all  encumbrances  by  specific 
metes  and  bounds  and  it  develops  that 
by  the  bounds  described  aooess  to  other 
property  of  the  vendor  would  be  cut 
off,  the  vendee  does  not  thereby  kee 
his  right  to  specific  performance  and  is 
not  in  default  by  reason  of  a  refusal  to 
accept  a  deed  which  fails  to  set  out  the 
boundaries  agreed  upon.  It  seems, 
that  imder  such  circumstances  a  court 
of  equity  in  the  exerdae  of  its  discre- 
tion may  not  compel  the  execution  of  a 
deed  which  wiU  cut  off  the  grantor  from 
access  to  other  lands,  but  may  order 
a  reference  to  determine  an  equitable 
performance  of  the  contract  which  will 
be  fair  to  both  parties." 

^  Howe  V.  Coatee,  97  Minn.  385, 107 
N.  W.  397,  4  L.  R.  A.  (N.  S.)  1170, 
1178.  To  the  same  effect  are  Foster, 
Hall  &  Adams  Co.  v.  Sayles,  213  Mass. 
319,  321,  100  N.  E.  644;  Moore  p. 
Williams,  115  N.  Y.  586,  22  N.  E.  233, 
5  L.  R.  A.  654,  12  Am.  St.  Rep.  844; 
Brokaw  v,  Duffy,  165  N.  Y.  391,  59 
N.  E.  196.  But  see  Meyer  v.  Usdre- 
perla,  68  N.  J.  L.  258,  63  AU.  477,  96 
Am.  St.  Rep.  536. 
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§  924.  The  vendor  must  prepare  fhe  deed. 

In  England  owing  perhaps  to  the  absence  of  a  recording 
system;  it  is  the  duty  of  the  vendor  to  furnish  the  purchaser 
with  an  abstract  of  the  title.  ^^  It  is  then  the  purchaser's 
duty  to  prepare  a  proper  deed,  and  to  tender  it  to  the  vendor 
for  execution.**  In  the  United  States,  however,  the  records 
are  open  to  public  inspection  and  the  purchaser  may  examine 
the  title  without  the  vendor's  aid.  Accordingly  th^re  is  no 
obligation  on  the  part  of  the  vendor  to  furnish  an  abstract,^* 
unless,  as  is  con^mon  in  some  States,  the  contract  provides 
that  the  vendor  shall  furnish  an  abstract.  And  it  is  necessary 
for  the  vendor  to  prepare  and  execute  a  sufficient  deed  and 
to  tender  it  in  order  to  put  the  purchaser  in  default.*^  The 
purchaser  is  entitled  to  a  reasonable  opportunity  to  inspect 
the  deed  before  accepting  it  and  paying  his  money.  *^ 

§  926.  Form  of  deed  necessaxy  to  fulfil  the  contract 

The  parties  may  by  their  contract  agree  that  conveyance 
shall  be  made  by  a  deed  with  full  warranties,  with  partial 
warranties,  or  with  no  warranty;  and  if  a  special  stipulation 
of  the  sort  is  made  its  terms  mxist  be  observed.  Frequently, 
however,  the  form  of  the  conveyance  is  not  fixed  by  the 
contract.    In  the  absence  of  a  custom  to  the  contrary,  a  deed 


^«  In  re  Johnson,  30  Ch.  D.  42;  In  re 
Stamford,  [1900]  1  Ch.  287. 

»  Pbole  p.  Hill,  6  M.  &  W.  835. 

>*Easton  v,  Montgomery,  90  Gal. 
307,  27  Pac.  280,  25  Am.  St.  Rep.  123; 
Knox  tk  McMurray,  159  la.  171,  140 
N.  W.  652;  Espy  v,  Anderson,  14  Pa. 
St.  306,  311. 

I'Arledge  v.  Rooks,  22  Ark.  427; 
Headier  v.  Shaw,  39  HI.  354;  Hill  v. 
Hobart,  16  Me.  164;  Tinney  v,  Ashley, 
15  Pick.  546, 26  Am.  Dec.  620;  St.  Paul 
Division  v.  Brown,  9  Minn.  157; 
Leaard  v.  Smith,  44  N.  Y.  618;  Raudar 
baugh  p.  Hart,  61  Oh.  St.  73,  87,  55 
N.  £.  214,  76  Am.  St.  Rep.  361;  Boyd 
V.  McCuOough,  137  Pa.  7  (s.  c.  sub 
nam.  Johnson  p.  Hopwood,  20  Atl. 
630);  Walling  v.  Kinnard,  10  Tex.  508, 


60  Am.  Deo.  216;  Seeley  v,  Howard,  13 
Wis.  336.  The  power  of  equity  in  a 
suit  for  specific  performance  to  allow 
the  plaintiff,  at  any  time  prior  to  de- 
cree or  in  fulfilment  of  the  decree  to 
perform  without  prior  tender  is  else- 
where considered.    See  supra,  %  834. 

"Preetly  v,  Bamhart,  51  P&.  279. 
In  Papin  &.  Goodrich,  103  111.  86,  it  was 
held  that  the  purchaser  had  no  right 
to  inspect  the  deed  before  payment,  but 
this  was  because  the  court  held  (prob- 
ably erroneously)  that  the  purchaser 
was  bound  under  the  terms  of  the  par- 
ticular contract  in  suit  to  pay  the  in- 
stalment of  the  price  in  question  before 
rather  than  concurrently  with  the 
conveyance. 
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warranting  only  i^ainst  acts  of  the  grantor  is  sufficient  to  fulfil 
the  vendor's  obligation,^*  but  if  a  custom  exists,  a  stipulation 
for  a  ^'conveyance"  or  of  a  ''good  and  sufficient  deed"  in  a 
contract;  means  such  a  deed  as  is  customaiy  in  the  locality.^ 
And  if  (as  seems  generally  true)  the  customaiy  mode  of  con- 
veyance in  that  place  is  a  deed  with  covenants  of  general 
warranty,  the  vendor  must  give  such  a  deed  since  that  is  the 
meaning  of  his  contract.^^ 

A  different  rule  is  applicable  if  the  vendor  is  a  fiduciaiy. 
If  an  executor  or  trustee  contracts  to  sell  land  in  which  he  is 
interested  only  as  such,  it  is  imreasonable  to  expect,  and 
therefore  the  purchaser  has  no  right  to  expect,  that  the  vendor 
will  s^  a  deed  imposing  personal  liabihty  upon  him  for  any 
acts  except  his  own,  as  covenants  of  general  warranty  would 
do  if  he  signed  the  deed  even  as  a  fiduciary.^'  Therefore,  in 
eveiy  jurisdiction  the  purchaser  from  an  executor  or  trustee 
is  entitled  only  to  a  covenant  that  the  vendor  has  not  himself 
encumbered  the  estate.**  The  rule  in  r^ard  to  other  fiduci- 
aries is  the  same.*^  The  case  must  be  distinguished  where 
a  fiduciary  was  not  a  party  to  the  original  contract  and  the 
executor  of  the  vendor  undertakes  to  enforce  a  contract  made 
by  his  testator.  In  such  a  case  the  purchaser,  if  entitled  on 
a  proper  construction  of  his  contract,  under  the  local  custom 
to  a  deed  of  general  warranty,   cannot  be  required  to  take 


»Kyie  V.  KavBziagh,  103  Maas.  356, 
4  Am.  Rep.  660;  Thayer  v.  Torrey,  37 
N.  J.  L.  339;  Espy  v,  Anderaon,  14  P&. 
308;  Lloyd  o.  Farrell,  48  P&.  73,  86 
Am.  Dec.  563. 

»Gault  V.  Van  Zile,  37  Mich.  22; 
Wilson  V.  Wood,  2  C.  E.  Gieen,  216/88 
Am.  Dec.  231. 

» Witter  V.  Biaooe,  13  Ark.  422; 
Clark  V.  Lyons,  25  Bl.  105;  Linn  tr. 
Barkey,  7  Ind.  60;  Vanada  v.  Hopkins, 
1  J.  J.  Marsh.  203;  Allen  v,  Haien,  26 
Mich.  143;  Johnston  v.  Piper,  4  Minn. 
195;  Herryford  ».  Turner,  67  Mo.  296; 
Fairdoth  v,  Isler,  75  N.  C.  551;  Hoback 
V.  Kilgore,  26  Gratt.  442,  21  Am.  Rep. 
317;  Tivenner  v.  Barrett,  21 W.  Va.  656. 
See  also  Rhode  v.  Alley,  27  Tex.  443, 445. 


*>  See  aupra,  §{  310,  312. 

**  Staines  v.  Morris,  1  Ves.  Sn  Beames, 
810;  Worley  r.  Frampton,  5  Hare,  560; 
Chastain  t?.  Staley,  23  Ga.  26;  Bracken- 
ridge  V,  Dawson,  7  Ind.  383;  Dwicel  v. 
Veaaie,  36  Me.  509;  Hodgea  v.  Saun- 
ders, 17  Pick.  470;  Barnard  o.  Duncan, 
38  Mo.  170,  90  Am.  Dec.  416;  Emus  9. 
Leach,  1  L^.  Eq.  416;  Shonts  v. 
Brown,  27  Pa.  123,  134;  Goddin  v. 
Vaughn's  Ex'x,  14  Gratt.  102. 

'^This  was  so  held  in  White  p. 
Foljambe,  11  Ves.  337,  345,  in  n«ard 
to  assignees  in  bankruptcy,  and  in 
Fleming  v.  Holt,  12  W.  Va.  143,  162,  in 
regard  to  trustees  for  creditoxB  under  a 
general  afwignment. 
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anything  less  from  the  vendor's  representative;  and  the 
executor  must  therefore  give  a  covenant  of  warranty  to  the 
extent  of  the  assets  of  the  estate.'^  It  is  even  clearer  than 
in  the  case  of  ordinary  fiduciaries  that  officials  empowered 
to  sell  imder  authority  given  by  law,  such  as  sheriffs  or  other 
officers^  cannot  be  expected  or  required  to  give  any  warranty.^ 
And  no  covenant  is  implied  from  the  words  of  grant  in  the 
deed  of  such  an  officer.^ 

Since  the  promise  of  A  is  different  from  the  promise  of  B, 
a  vendor  who  is  boimd  to  convey  with  even  limited  cove- 
nants of  warranty  cannot  fulfil  his  obligation  by  tendering  the 
deedofathirdperson.» 


§  926.  There  are  no  implied  warranties  in  sales  of  real  estate. 

The  doctrine  of  caveat  emptor  so  far  as  the  title  of  personal 
property  is  concerned,  is  very  nearly  abolished,^  but  in  the 
law  of  real  estate  it  is  still  in  full  force.  One  who  contracts 
to  buy  real  estate  may  indeed  refuse  to  complete  the  trans- 
action if  the  vendor's  title  is  bad,^  but  one  who  accepts  a  deed 
generally  has  no  remedy  for  defect  of  title  except  such  as  the 
covenants  in  his  deed  may  give  him-*^  If  therefore  there  are 
no  covenants,  he  has  no  redress  though  he  gets  no  title.  He 
can  neither  sue  on  an  impUed  warranty  nor  can  he  recover 
because  of  failure  of  consideration,  the  consideration  which 
he  paid.'^    The  defence  of  so  severe  a  rule  must  rest  on  the 


^See  Page  v.  Broom,  3  Beav.  36; 
Fhillips  17.  Everard,  5  Sim.  102. 

^  The  Monte  Allegre,  9  Wheat.  616, 
6  L.  Ed.  174;  Hoffeld  t;.  United  States, 
186  U.  S.  273,  276,  46  L.  Ed.  1160; 
Corbitt  V,  Dawkins,  54  Ala.  282; 
Loudon  V,  Robertson,  5  Blackf.  276; 
Stephens  v.  EUs,  65  Mo.  456;  Friedly  v. 
Scheetz,  9  Serg.  &  R.  156,  11  Am.  Dec. 
691;  Mitchell  o.  Pinckney,  13  S.  G. 
203. 

»  Dow  V.  Lewis,  4  Gray,  468,  473. 

MRudd  V.  SaveUi,  44  Ark.  145; 
Crabtree  v.  Levings,  53  HI.  526; 
McMurray  v.  Fletcher,  24  Kan.  574; 
Williams  v,  Gilbert,  120  Minn.  299, 
139  N.  W.  502;  Farm  Land  Mortgage 


Co.  p.  Wilde,  41  Okl.  45,  136  Pac. 
1078. 

In  Thomas  J.  Baird  Inv.  Co.  v. 
Harris,  209  Fed.  291,  126  C.  C.  A.  217, 
the  court  erroneously  ruled  etherise, 
apparently  misled  by  the  wellnsettled 
rule  that  one  who  has  no  title  may  con- 
tract to  sell,  into  buppobing  that  such  a 
vendor  need  not  acquire  and  transfer 
the  title  at  the  time  for  performance  of 
the  contract. 

»&eeinflra,ii975et8eq, 

»  See  supra,  §  923. 

•1  Gihon  V.  Morris,  (N.  J  L  1919), 
106  Atl.  807. 

»*  Clare  v.  Lamb,  L.  R.  10  C.  P.  334; 
United  Stateb  Bank  v.  Bank  of  Georgia, 
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ground  that  in  conveyances  of  land  the  parties  habitually 
put  their  full  s^rBement  in  the  deed  and  that  if  it  is  intended 
that  the  vendor  shall  be  responsible  for  defective  title,  a 
warranty  is  inserted.^'  In  exceptional  cases  where  it  appears 
that  both  parties  entered  into  the  transaction  on  the  mistaken 
assumption,  not  regarded  as  doubtful,  that  the  vendor  had 
title,  rescission  is  pennitted,'^  but  the  normal  inference  is  that 
the  purchaser  assumes  the  risk  of  title  except  to  the  extent 
that  he  exacts  covenants  of  warranty.  Still  more  clearly  there 
can  be  no  warranty  of  quality  or  condition  implied  in  the  sale 
of  real  estate  and  ordinarily  there  cannot  be  in  the  lease  of 
it.*'^ 

It  is  generally  true  also  that  any  express  agreements  in 
regard  to  land  contained  in  a  contract  to  sell  it  are  merged 
in  the  deed  if  the  purchaser  accepts  a  conveyance.  If,  indeed, 
the  vendor  has  made  misrepresentations,  even  innocent^, 
rescission  is  possible  in  most  jurisdictions;  ^  but  no  remedy 
is  generally  available  for  any  breach  by  the  vendor  of  any  prom- 
ise contained  in  the  contract  but  omitted  in  the  deed.^ 


10  Wheat.  333,  6  L.  Ed.  423;  Union 
Pacific  Railway  Co.  v,  Bames,  64  Fed. 
80,  12  C.  C.  A.  48;  Corbitt  v.  Dawkins, 
54  Ala.  282;  McLeod  v.  Bamum,  131 
Cal.  G05,  63  Pac.  924;  Barry  v.  Guild, 
126  111.  439,  18  N.  £.  759;  Homer  v. 
Lowe,  159  Ind.  406,  64  N.  E.  218; 
Wightman  v.  Spoffard,  56  Iowa,  145, 
8  N.  W.  680;  ThorkOdaen  v.  Carpenter, 
120  Mich.  419,  79  N.  W.  636;  Dorsey  v. 
Jackman,  1  Serg.  &  R.  42,  7  Am.  Dec. 
611;  Goldman  v,  Hadl^  (Tex.  Civ. 
App.),  122  S.  W.  282. 

**  See  also  supra,  i  700  ad  fin, 

>«  See  infra,  i  1589. 

*<  See  «upra,  S  892. 

^  See  infra,  i  1500. 

"^  It  is  said  in  1  Williams,  Vendor  & 
Purchaser  (2d  ed.),  611,  "When  the 
contract  has  been  fully  performed,  the 
purchaser  wiU  not  be  entitled  to  any 
relief  in  respect  thereof,  except  (1)  by 
virtue  of  an  express  agreement  con- 
tained  in  the  contract  to  make  com- 
pensation for  such  errors,  or,  (2)  if  the 


defect  be  really  a  defect  of  title  and 
compensation  be  recoverable  under  the 
covenants  for  title  contained  in  the 
conveyance,  or  (3)  if  the  representatian 
amounted  to  a  warranty,  ooOatenJ  to 
the  contract  for  sale,  of  the  truth  of  the 
fact  stated." 

The  only  authority  cited  for  the  last 
proposition  is  De  Laasalle  v.  Guildford, 
1901,  2  K.  B.  215.  In  that  case  the 
court  held  a  lessor  liable  on  a  wairanty 
that  drains  were  in  good  condition 
given  at  the  time  the  lease  was  ac- 
cepted by  the  tenant,  and  as  an  in- 
ducement to  him  to  accept  it. 

In  Franz  v.  Hansen,  36  D.  L.  R.  349, 
the  contract  contained  the  words: 
''Said  land  containing  two  hundred  and 
seventy-one  acres."  The  court  held 
that  the  purchaser  might  recover  dam- 
ages for  the  failure  of  the  land  to  con- 
tain so  many  acres  even  after  convey- 
ance had  been  made.  It  may  be 
doubted  whether  this  decision  would 
generally  be  aco^ted. 
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§  927.  Ownership  of  fhe  purchaser  in  equity. 

The  doctrine  has  become  established  in  English  Courts 
of  Equity  that  from  the  formation  of  the  contract,  though 
it  is  not  performable  imtil  a  future  day,  the  purchaser  is  the 
owner  in  equity,  and  that  the  vendor  holds  the  legal  title 
merely  as  security  for  the  payment  of  the  price.  In  other 
words,  that  the  relation  is  substantially  that  of  mortgagor 
and  mortgagee.  Many  of  the  effects  of  this  doctrine  do  not 
concern  the  law  of  contracts.  For  instance,  whether  the  heir 
or  executor  of  a  deceased  vendor  should  receive  the  price  for 
which  he  had  during  his  life  contracted  to  sell  land  belonging 
to  him,  is  rather  a  question  of  property  than  of  contracts. 
But  the  obligation  of  the  buyer  to  perform  his  promise  to  pay 
the  price  in  spite  of  the  destruction  or  deterioration  of  the 
premises  subsequent  to  the  formation  of  the  contract,  involves 
a  fimdamental  question  of  contractual  liability. 

§  928.  Risk  generally  thrown  upon  the  purchaser. 

Since  the  decision  of  Paine  v.  Meller*^  it  has  not  been 
doubted  in  England  that  the  pxux^haser  is  not  excused  from 
fulfilling  his  promise  to  purchase  by  any  accidental  iQJury  to 
the  property."    It  is  not  surprising  that  the  English  law  has 


6  Ves.  349. 
*lliere  are  dicta  to  this  effect  in 
Ravdins  v.  Buigis,  2  Ves.  &  B.  382, 
387;  Harford  v.  Furrier,  1  Mad.  532, 
539;  Acland  v,  Gaisford,  2  Mad.  28,  32; 
Robertaon  r.  Skdton,  12  Beav.  260, 
266;  Coles  v.  Bristowe,  L.  R.  6  Eq.  149, 
159, 160.  See  also  Lysaght  v.  Edwards, 
2  Ch.  D.  499.  In  Poole  v.  Adams,  12 
Weekly  Rep.  683,  Kindersl^  held,  at 
suit  of  a  cestui  que  tnut,  that  a  pu]> 
chaser  from  the  plaintiff's  trustee  was 
bound  to  pay  the  price  for  an  estate 
thoue^  the  house  had  been  destroyed, 
and  could  not  daim  the  benefit  of 
insuraDce  mon^  collected  by  the 
trustee  and  under  agreement  with  the 
purchaser  allowed  as  part  payment  of 
the  price,  the  trustee  having  mia- 
i^plied  the  insurance  money  and  be- 


come bankrupt.  In  Rayner  v.  Preston, 
14  Ch.  D.  297,  it  was  held  that  a  pu]> 
chaser  of  a  house  who  after  its  destruc- 
tion by  fire  before  the  time  fixed  for 
conveyance  had  paid  the  price  in  full, 
could  not  recover  insurance  money 
collected  by  the  vendor.  This  decision 
was  afi&rmed  by  the  Court  of  Appeal, 
Brett  and  Cotton,  L.  JJ.,  James,  L.  J., 
dissenting.  Thereafter  in  Castellain  v. 
Preston,  8  Q.  B.  D.  613,  11  Q.  B.  D. 
380,  the  Court  of  Appeal,  reversing  the 
decision  of  Chitty,  J.,  unanimously 
held  the  insurers  entitled  to  recover 
back  the  insurance  money  paid,  on  the 
ground  that  it  was  paid  in  ignorance  of 
the  fact  that  the  purchaser  had 
previously  paid  the  price  in  full.  In 
both  cases  all  the  judges  recognised  the 
doctrine  of  Paine  o.  Meller. 
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had  a  marked  effect  upon  the  decisions  in  the  United  States. 
A  majority  of  the  American  courts  which  have  dealt  with 
the  subject  have,  either  in  dicta  or  decisions,**  indicated 
their  assent  to  Lord  Eldon's  view  though  not  always 
without  qualification.  But  there  is,  nevertheless,  a  strong 
dissent.*** 


§  929.  Mazims  on  which  the  English  rule  is  based. 
The  reason  stated  in  the  cases  for  what  may  be  caUed  the 


''Osbom  V.  NicholBon,  13  Wall. 
654,  660,  20  L.  Ed.  689  (but  see  The 
Tornado,  108  U.  S.  342,  27  L.  Ed.  747, 
where  Wells  v,  CalnaD,  107  Mass.  514, 
was  cited  with  approval);  Willis  v. 
Wozencraft,  22  Cal.  607,  618  (but  see 
later  California  decisions,  infra,  S  940); 
Hough  V.  City  Fire  Ins.  Co.,  29  Conn. 
10;  Lombard  v,  Chicago  Sinai  Cong.,  64 
111.  477,  482;  Kuhn  v.  Freeman,  15 
Kan.  423;  Ganmion  v.  BUdsdell,  45 
Kan.  221,  25  Pac.  580;  Johnston  v. 
Jones,  12  B.  Mon.  326;  Calhoon  v, 
Bdlden,  3  Bush,  674;  Marks  v.  Tiche- 
nor,  85  Ky.  536,  4  S.  W.  225;  Martin 
V.  Carver's  Adm'r  (Ky.),  1  S.  W.  199; 
Cottingham  v.  Fireman's  Fund  Co.,  90 
Ky.  439,  14  S.  W.  417;  Brewer  v. 
Herbert,  30  Md.  301,  96  Am.  Dec. 
582;  Skinner  v.  Houghton,  92  Md.  68, 
86,  48  Atl.  85,  84  Am.  St.  Rep.  485; 
Blew  V.  McClelland,  29  Mo.  304,  306; 
Snyder  v.  Murdock,  51  Mo.  175,  177; 
Walker  v,  Owen,  79  Mo.  563;  Manning 
V.  North  British,  etc.,  Ins.  Co.,  123 
Mo.  App.  456,  99  S.  W.  1095;  Marion 
V.  Wolcott,  68  N.  J.  Eq.  20,  59  Atl. 
242;  SeweU  v.  Underbill,  197  N.  Y.  168, 
90  N.  E.  430,  27  L.  R.  A.  (N.  S.)  233, 
134  Am.  St.  Rep.  863;  Gilbert  v. 
Port,  28  Oh.  St.  276,  292;  Dunn  v, 
Yakish,  10  Okl.  388,  61  Pac.  926; 
Fouts  V.  Foudray,  31  Okl.  221,  120 
Pac.  960,  38  L.  R.  A.  (N.  S.)  251; 
Richter  t;.  Selin,  8  S.  &  R.  425,  440; 
Morgan  v.  Scott,  26  Pa.  51;  Siter's 
App.  26  Pa.  178,  180;  Reed  v.  Lukcns, 
44  Pa.  220,  84  Am.  Dec.  425;  Hill  v. 


Cumberland,  etc.,  Co.,  59  Pa.  474, 
478;  Miller  v.  Zufall,  113  P^.  317,  325, 
6  Atl.  350;  Elliott  v,  Ashland  Mutual 
Fire  Ins.  Co.,  117  Pa.  548,  554,  12 
Atl.  676;  Huguenin  p.  Courtenay,  21 
S.  C.  403,  405;  Brakhage  v.  Tracy,  13 
S.  Dak.  343,  83  N.  W.  363;  Baker  9. 
Rushford,  91  Vt.  495,  101  AtL  760; 
Christian  t;.  Cabell,  22  Gratt.  82,  105. 
A  decision  to  the  same  effect  in  Austn^ 
lia  is  Smith  v.  Hayles,  3  Yictorian  L.  R. 
Law,  237.  See,  however,  inffxi,  §940, 
for  qualifications  of  the  £ng|ish  rule  in 
some  of  the  decisions  cited  above. 

«  Cutcliff  V,  McAnaHy,  88  Ala.  507. 
512,  7  So.  331;  Conlin  r.  Osbom,  161 
Col.  659,  120  Pac.  755;  Davidson  v. 
Hawkeye  Co.,  71  la.  532, 534, 32  N.  W. 
514;  Gould  v.  Murch,  70  Me.  288; 
Thompson  v.  Gould,  20  Pick.  134; 
Gould  t'.  Thompson,  4  Met.  224;  Wells 
V.  Calnan,  107  Mass.  514,  9  Am.  Rep. 
65;  Hawkes  v.  Kehoe,  193  Mass.  419, 
79  N.  E.  766,  10  L.  R.  A.  (N.  S.)  125; 
Bautz  V.  Kuhworth,  1  Mont.  133,  25 
Am.  Rep.  737;  Wilson  v,  Clark,  60  N. 
H.  352;  Powell  v.  Dayton,  etc.,  R.  Co., 
12  Or.  488,  8  Pac.  544,  (see  S.  C.  16 
Or.  33,  16  Pac.  863,  8  Am.  St.  Rep. 
251);  Elmore  v.  Stephen»-RusseU  Co., 
88  Oreg.  509,  171  Pac.  763;  Good  p. 
Jarrard,  93  S.  C.  229,  76  S.  E.  698,  43 
L.  R.  A.  (K.  S.)  383.  See  also  Potts 
Drug  Co.  V,  Benedict,  156  Cal.  322, 104 
Pac.  432,  25  L.  R.  A.  (N.  S.)  609.  The 
question  is  expressly  left  open  in 
Wetzler  v.  Duffy,  78  Wis.  170, 47  N.  W, 
184,  12  L.  R,  A.  178. 
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Rngliah  rule,  is  variously  put.  It  is  sometimes  said  that  equity 
r^ards  as  done  what  is  agreed  to  be  doue;  sometimes  that 
from  the  moment  of  the  contract  the  vendor  is  trustee  for  the 
purchaser;  sometimes  that  from  that  moment  the  purchaser 
is  the  owner  in  equity  subject  of  coiurse  to  a  hen  for  the  impaid 
price.  As  many  of  the  decisions  are  based  simply  on  a  rep- 
etition of  a  formula  of  this  sort,  it  is  worth  while  to  consider 
the  validity  of  the  formula  as  such  without  reference  to  its 
particular  applications.  It  can  hardly  be  denied  that  present 
ownership  is  a  different  thing  from  future  ownership.  How- 
ever certain  it  may  be  that  in  the  future  one  will  become  the 
owner  of  property,  it  is  a  different  thing  from  owning  it  now. 
When,  therefore,  it  is  said  that  equity  regards  one  who  has 
a  contract  right  to  property  in  the  future  as  the  immediate 
owner  of  it,  it  is  in  effect  said  that  equity  regards  two  things 
which  are  inherently  different  as  the  same.  Only  the  hoary 
agie  and  frequent  repetition  of  the  maxim  prevents  a  general 
recc^nition  of  its  absurdity.  If  the  statement  were  made 
that  in  equity  one  who  has  contracted  to  buy  property  has 
'  some  rights  analogous  to  those  of  an  owner  of  the  property, 
inquiry  would  be  natural  in  an  individual  case  whether  the 
particular  right  or  duty  of  an  owner  then  in  question  had  been 
acquired  by  the  purchaser;  but  when  it  is  said  broadly  that 
he  is  the  owner  in  equity,  or  that  he  is  in  effect  a  mortgagor, 
further  consideration  seems  precluded,  and  one  who  accepts 
the  maxim  denies  himself  the  effort  of  further  thought.  If 
oui"  law  had  definitely  adopted  such  a  proposition,  there  would 
be  perhaps  little  use  in  commenting  upon  it,  but  this  is  not 
the  case.  It  will  be  evident  from  the  following  discussion 
that  the  position  of  the  piuxjhaser  differs,  not  only  in  theory, 
but  imder  the  established  law,  in  essential  particulars  from 
either  an  owner  or  a  mortgagor,  and,  therefore,  since  the 
only  reason  that  can  be  given  for  throwing  the  risk  on  the 
purchaser  is  that  he  is  the  beneficial  owner,  the  reason  failing, 
the  rule  should  also  fall. 

§  930.  Illustrations  of  the  purchaser's  equitable  ownership. 

Professor  Keener  has  marshalled   the  following  rules  of 
equity  to  show  its  consistent  treatment  of  the  vendee  as  owner 
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or  mortg^or  and  therefore  the  inconsifitency  aad  impropriety 
of  relieving  him  from  the  risk  of  loss.^^ 

''I.  The  vendee  can  call  for  a  conveyance  of  the  property 
from  a  donee,  or  purchaser  with  notice.  ^^ 

''  II.  The  interest  of  the  vendee  can  be  assigned  or  devised.^ 

''  III.  In  the  event  of  the  vendee's  death,  his  heir,  not  his 
personal  representative,  is  entitled  to  a  conveyance.  ^^ 

''  IV.  Under  a  devise  by  the  vendee  of  his  real  estate,  the 
interest  of  the  vendee  passes.^^ 

''V.  In  jurisdictions  where  a  wife  is  given  dower  in  equitable 
estates,  the  widow  of  the  vendee  is  entitled  to  dower.  ^ 

''  VI.  The  vendee  has  a  right  to  require  husbandlike  conduct 
of  the  vendor  in  the  management  of  the  estate.^ 


"  1  Col.  L.  Rev.  1. 

^  Citing  Daniels  v.  Davison,  17  Ves. 
433;  Lovejoy  v.  Potter,  60  Mich.  95,  26 
N.  W.  844;  Moyer  v.  Hinman,  13  N.  Y. 
180. 

^Citing  Townsend  v.  Champer- 
nowne,  0  Price,  130;  Buck  v.  Buck,  11 
Paige,  170.  The  vendee's  interest  was 
held  to  pass  under  a  devise  of  the  testa- 
tor's freehold  estate.  Greenhill  v. 
Greenhill,  2  Vem.  679,  Pres.  Ch.  320. 
See  also  Langford  v,  Pitt,  2  P.  Wms. 
629. 

<*  ating  Langford  v,  Pitt,  2  P.  Wms. 
629.  See  also  Seton  v.  Slade,  7  Ves. 
266,  274;  Love  v.  Butler,  129  Ala.  531, 
30  So.  735;  Musham  v.  Musham,  87 
ni.  80;  Champion  v.  Brown,  6  Johns. 
Ch.  398,  10  Am.  Dec.  343;  Hathaway 
V.  Payne,  34  N.  Y.  92,  103;  Thomson 
V,  Smith,  63  N.  Y.  301,  303.  But  the 
personal  representative  must  pay  the 
vendor.  Milner  v.  Mills,  Moseley  Ch. 
123;  Gamett  t^.  Acton,  28  Beav.  333; 
Young  V,  Young,  45  N.  J.  Eq.  27,  34, 
16  Atl.  27;  Brewer  v.  Vanarsdale's 
Heirs,  6  Dana,  204;  and  see  1  Ames  Cas. 
Eq.  Jur.  191  n.  On  the  other  hand,  the 
vendor's  interest  is  immediately  treated 
as  personalty.  Curre  v,  Bowyer,  5 
Beav.  6  n.  (b);  Thomas  v.  Ho  well,  34 
Ch.  D.  166;  Moore  v.  Burrows,  34  Barb. 
173;  Smith  v.  Gage,  41  Barb.  60;  Keep 


p.  MiUer,  42  N.  J.  Eq.  100,  6  AU.  495; 
Thomson  v.  Smith,  63  N.  Y.  301,  303; 
Kerr  v.  Day,  14  Pa.  St.  112,  114,  53 
Am.  Dec.  526.  And  see  a  valuable 
note  in  42  N.  J.  Eq.  100,  and  paases  to 
his  executors,  his  wife  not  having 
dower.  Lunsford  v,  Jarrett,  11  Lea,  192, 
196. 

^Citing  Townsend  v.  Champed 
nowne,  9  Price,  130;  Buck  v.  Buck,  11 
Paige,  337.  See  also  1  Ames  Gas.  £q. 
Jur.  192.  Under  the  old  ESn^^ish  law 
the  contract  was  in  equity  regarded  as 
a  revocation  of  a  prior  devise.  Cotter 
V,  Layer,  2  P.  Wms.  623;  KnoUys  v, 
Alcock,  5  Ves.  648,  654;  Bennett  v. 
Lord  TankerviUe,  19  Ves.  170,  178; 
Farrar  v.  Earl  of  Winterton,  5  Beav.  1; 
Re  Manchester  &  Southport  Ry.  Co., 
19  Beav.  365,  1  Ames  Eq.  Jur.  195,  n. 

^Citing  Bailey  v,  Duncan's  Rep- 
resentatives, 4  T.  B.  Mon.  256.  See 
also  1  Ames  Eq.  Jur.  201-204. 

^  Citing  Foster  v.  Deacon,  3  Madd. 
394;  Phillips  v,  SUvester,  L.  R.  8  Ch. 
App.  173;  Clarke  v.  Ramus  [1891],  2 
Q.  B.  456.  See  also  Egmont  v.  Smith, 
6  Ch.  D.  469;  Royal  Society  p.  Bomash, 
35  Ch.  D.  390;  Hohnberg  v.  Johnson, 
45  Kan.  197,  25  Pac.  575,  1  Ames'  Eq. 
Jur.  225  n.  Compare  Hellreigel  v. 
Manning,  97  N.  Y.  56;  Qoyd  v.  Steiger, 
139  111.  41, 28  N.F.  987. 
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VII-  The  vendee  is  chargeable  with  the  costs  of  improve- 
ments made  by  the  vendor  under  compiilsion  of  law.^ 

''  Vni.  The  vendee  is  chargeable  with  taxes  paid  by  the 
vendor  beyond  the  value  of  the  usufruct.^ 

"  DC.  An  estate  which  a  vendor  has  contracted  to  sell  will 
pass  under  a  will  to  a  devisee  to  whom  the  vendor  has 
devised  the  estates  held  in  trust  by  him.*^ 

"  X.  A  court  of  equity  will  not  allow  a  widow  to  claim;  as 
against  the  vendee,  dower  in  land  which  the  husband  had, 
before  his  marriage;  contracted  to  sell.*^^ 

'*  XI.  The  property  is  no  longer  liable  for  the  debts  of  the 
vendor."  ^*  To  these  illustrations  may  be  added  a  number 
of  decisions  on  insurance  poUcies  and  on  statutes  relating 
to  mechanics'  liens  and  other  matters.  These  decisions  involve 
questions  of  whether  the  purchaser  or  the  vendor  is  the  "  owner  " 
or  the  "sole  owner"  or  the  "unconditional  owner"  or  whether 
there  has  been  by  the  contract  a  "change  of  title"  within 
the  meaning  of  a  policy  or  of  a  statute;  ^'  and  tend  to  show 
that  at  least  in  some  cases  where  the  purchaser  has  not  ac- 
quired the  legal  title;  he  and  not  the  vendor  Is  r^arded  as 
the  owner.  Finally  in  a  multitude  of  cases  the  vendor  is 
called  a  trustee.^^ 


§  931.  Rule  in  regard  to  risk  is  equitable. 

The  development  of  the  law  in  r^ard  to  risk  of  real  property 


^  Citing  King  v,  Ruckman,  24  N.  J. 
Eq.  566. 

^  Citing  King  v.  Ruckman,  24  N.  J. 
Eq.  566. 

"^  Citing  Lyaaght  v.  Edwards,  L.  R. 
2  Ch.  Div.  499;  the  devisee  or  heir  is 
oompelled  to  convey  to  the  purchaser, 
though  the  price  is  paid  to  personal 
representatives.  Watson  v,  Mahan,  20 
Ind.  223;  Judd  v,  Mosely,  30  la.  423; 
Newton  v,  Swasey,  8  N.  H.  9;  Moore  v, 
BuTTOWBy  34  Barb.  173;  Newport 
Waterworks  v.  Sisson,  18  R.  I.  411,  28 
AU.  336. 

•&  Citing  Oldham  v.  Sale,  1  B.  Mon. 
76. 

M  Citing  Moyer  v.  Hinman,  13  N.  Y. 


180.  See  also  Finch  v.  Earl  of  Win- 
chelsea,  1  P.  Wms.  277;  Jackson  v. 
SneU,  34  Ind.  241;  Hampson  v.  Edelen, 
2  Har.  &  J.  64,  3  Am.  Dec.  530;  Hous- 
ton p.  Nowland,  7  G.  <fe  J.  480;  Lane 
V  Ludlow,  6  Paige,  316,  n.;  Blackmer 
V.  Phillips,  67  N.  G.  340;  Siter's  Appeal, 
26  Pa.  178.  But  generally  a  judgment 
creditor  of  the  vendor  and  a  piuxshaser 
under  an  execution  sale,  though  not 
impairing  the  vendee's  interest  acquires 
the  vendor's  right.  See  1  Ames  Gas. 
Eq.  Jur.  213  n. 

"The  decisions  are  collected  in  1 
Ames  Gas.  Eq.  Jurisdiction,  241,  242. 
See  also  infraj  §  936. 

•«Seein/ra,  §  936  odjln. 
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under  contract  of  sale  has  been  entirely  apart  from  the  law 
governing  sales  of  chattels^  and  has  taken  place  chiefly  in 
courts  of  equity.  The  matter  was  first  touched  upon  by  Sir 
Joseph  Jekyll;  M.  R.,  who  said,  ''If  I  should  buy  an  house, 
and;  before  such  time  as  by  the  articles  I  am  to  pay  for  the 
same,  the  house  be  burnt  down  by  casualty  of  fire,  I  shall  not, 
in  equity,  be  bound  to  pay  for  the  house."  **  The  leading 
case  on  the  subject  is  Paine  v.  Meller,^  a  decision  by  Lord 
Eldon.  This  was  a  suit  for  specific  performance.  The  con- 
tract was  made  on  September.  1  for  a  conveyance  at  Michael- 
mas. Owing  to  the  seller's  failure  to  make  out  a  good  title, 
the  conveyance  was  not  made  then,  but  on  December  16th 
or  17th  the  parties  continued  treating  with  each  other,  and 
there  was  evidence  that  the  defect  in  the  title  was  remedied 
to  the  buyer's  satisfaction.  On  December  18th  the  house 
was  burned.  Lord  Eldon  held  that  if  the  p\ux;haser  had 
accepted  the  title  he  was  bound  to  complete  the  purchase, 
but  otherwise  not.  The  case  is  generally  cited  as  a  decision 
that  the  purchaser  is  liable  from  the  date  of  the  contract,  and 
it  seems  that  such  is  the  effect  of  it,  though  it  has  been  cited 
also  as  deciding  the  contrary.^^    As  the  time  for  performance 

••  Stent  t'.  Bailis,  2  P.  Wms.  217, 220.  Mortimer  v.  Capper,  1  Bro.  C.  C.  156. 
The  case  of  Cass  v.  Rudele,  2  Vernon,  Cf.  Pope  v.  Roots,  1  Bro.  P.  C.  370.  On 
280,  s.  c.  Eq.  Cas.  Ab.  25,  pi.  8,  is  not  in  the  same  principle,  the  case  of  Akhunt 
point,  because  according  to  the  reports  v.  Jackson,  1  Swanst.  85,  is  entirely 
the  houses  in  question  were  destroyed  right.  There  a  trader  agreed  to^take  two 
after  the  purchaser  was  in  default,  and,  persons  in  partnership  for  a  period  of 
according  to  a  note  in  the  latter  report,  eighteen  years,  in  consideration  of  a 
after  conveyance.  There  is  also  a  sum  payable  in  several  instalments, 
whole  series  of  cases  which  should  be  Five  months  later,  ^en  only  one  in- 
distinguished.  White  t;.  Nutt,  1  P.  stalment  had  become  due,  the  trader 
Wms.  61,  may  be  taken  as  an  instance,  became  bankrupt.  It  was  held  that  his 
That  was  a  suit  to  enforce  a  contract  assignees  were  entitled  to  recover  the 
to  purchase  an  estate  for  two  lives,  remaining  instalments  when  they  be- 
Before  the  time  for  conve3rance  one  of  came  due.  Such  cases  do  not  differ  in 
the  liveb  determined.  Specific  perfor  principle  from  appreciation  or  depre- 
mance  was  decreed.  This  clearly  ciation  in  the  market  value  of  property 
follows  from  the  nature  of  the  con-  between  the  days  of  contract  and  con- 
tract. The  contingency  the  happening  veyance,  and  do  not  fall  properly 
of  which  lessened  the  value  of  the  within  the  subject  of  this  and  the 
estate  was  an  ordinary  one  necessarily  foUowing  sections  which  relate  to  risks 
in  the  contemplation  of  the  parties,  not  only  accidental,  but  eictraordinary. 
An  agreement  for  the  purchase  of  an  **  6  Ves.  349. 
annuity  is  subject  to  a  similar  risk.  '^A  Brief  Survey  of  Equity  Juris- 
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had  passed,  owing  to  the  vendor's  default,  the  purchaser  could 
clearly  not  be  compelled  to  take  the  property  unless  this 
default  was  waived,  and  it  was  for  this  reason  that  Lord  Eldon 
made  the  question  turn  on  the  acceptance  of  the  title.  His 
language  makes  his  view  clear:  ''As  to  the  mere  effect  of 
the  accident  itself,  no  soUd  objection  can  be  founded  upon 
that  simply;  for  if  the  party  by  the  contract  has  become  in 
equity  the  owner  of  the  premises,  they  are  his  to  all  intents 
and  purposes.  They  are  vendible  as  his,  chargeable  as  his, 
capable  of  being  encumbered  as  his;  they  may  be  assets;  and 
they  would  descend  to  his  heir." 

§  93^  Exceptions  to  the  English  rule. 

Before  examining  the  statements  in  the  preceding  sections 
and  considering  their  bearing  on  the  particular  matter  in 
issue,  the  limits  of  the  English  rule  should  be  more  exactly 
defined.  If  the  promise  of  the  purchaser  is  expressly  con- 
ditional upon  receiving  a  conveyance  of  the  property  in  good 
condition,  it  can  hardly  be  doubted  that  do  liability  will 
arise  unless  the  condition  is  complied  with.  If  there  is  no 
express  condition  to  the  purchaser's  promise,  but  an  express 
pronaise  by  the  vendor  to  convey  and  deliver  in  good  con- 
dition, it  is  held  in  Kentucky  that  failure  to  comply  with  the 
promise,  though  excused  by  impossibility,  will  prevent  any 
right  of  action  for  the  price."    Reasonable  as  this  doctrine 

diction,  C.  C.  LangdeU,  1  BLibvabd  ■*  Marks  v.  Tichenor,  85  Ky.  536, 
Law  Review,  375,  note  1.  "Lord  538,  4  S.  W.  225.  See  also  Morgan  o. 
Eldon  held  that  the  vendee  must  bear  Hymer,  18  Ky.  L.  Rep.  639,  37  S.  W. 
the  lofls,  provided  he  had  been  put  in  576.  Indeed,  it  has  been  held  in 
default  by  the  vendor  before  the  loss  Indiana  that  such  a  promise  binds  the 
happened,  but  not  otherwise."  The  promisor  to  pay  damages.  Goddard 
vendee  oould  hardly  be  considered  in  v.  Bebout,  40  Ind.  114.  But  see  Mag- 
default  on  any  view.  Though  it  rested  gort  v.  Hansbarger,  8  Leigh,  532; 
with  him  to  make  the  deeds,  he  would  Warner  t'.  Hitchins,  5  Barb.  666; 
certainly  not  be  in  default  immediately  Young  v,  Leary,  135  N.  Y.  569,  32  N. 
upon  e3q>re8sing  himself  as  satisfied  E.  607.  Similarly,  a  promise  to  return 
with  the  title.  He  would  have  a  leased  personal  property  in  good  con- 
leasonable  tune  thereafter  to  prepare  dition  has  been  held  to  amount  to  an 
the  deeds,  and  in  fact  it  was  said  when  assumption  of  the  risk.  Barrere  v, 
the  title  was  accepted  that  the  deeds  Somps,  113  Cal.  97,  45  Pac.  177,  572; 
would  be  ready  in  two  or  three  days,  Harvey  v.  Murray,  136  Mass.  377; 
a  time  which  had  not  expired  at  the  Laughren  t;.  Barnard,  115  Minn.  276, 
tiizie  of  the  fire.  132  N.  W.  301;  Direct  Nav.  Co.  v. 


1772 


WILUSTON  ON  CONTRACra 


§932 


seems,  it  leads  to  the  destruction  of  the  whole  Rnglish  rule, 
for  a  promise  to  convey  must  always  mean  a  promise  to  convey 
in  substantially  the  same  condition  as  at  the  time  of  the  con- 
tract. 

On  any  view,  too,  the  vendor  is  not  entitled  to  the  price 
imless  at  the  time  of  the  calamity  the  obligation  of  the  purchaser 
to  take  and  pay  for  the  property  was  absolute.  If,  therefore, 
the  vendor  had  not  at  that  time  a  good  title,  ^*  or  was  in  de- 
fault,^ or  if  either  the  vendor  or  the  purchaser  had  any  option 
in  regard  to  performance  of  the  contract,*^  the  loss  falls  upon 


Davidson,  32  Tex.  Civ.  App.  492,  74 
S.  W.  790.  It  may  be  doubted  whether 
this  is  the  true  construction  of  the 
promise.  The  oontraiy  decisions  of 
Seevers  v.  Gabd,  94  la.  75,  02  N.  W. 
Rep.  669,  27  L.  R.  A.  733,  59  Am.  St. 
381;  Young  v,  Bruoes,  5  litt.  324; 
D'Echaux  v.  Gibson  Cypress  Lumber 
Co.,  114  La.  626,  38  So.  476;  Mc£ven> 
V.  The  Sangamon,  22  Mo.  187;  Young 
V,  Leary,  135  N.  Y.  669,  32  N.  E.  607; 
Sawyer  t;.  Nicholas,  166  N.  C.  497,  82 
S.  E.  840,  L.  R.  A.  1915,  B.  295;  Harris 
V,  Nicholas,  5  Munf.  483;  Bowler  v. 
Ahio,  11  Hawaiian  Rep.  357,  seem 
better. 

■*  Paine  v.  Meller,  6  Yes.  349;  Mackey 
V,  Bowles,  98  Ga.  730,  25  S.  E.  834; 
Phinizy  t;.  Guernsey,  111  Ga.  346,  36 
S.  E.  796,  50  L.  R.  A.  680,  78  Am.  St. 
Rep.  207;  Kinney  v,  Hickox,  24  Neb. 
167,  38  N.  W.  816;  Calhoon  v.  Belden, 
3  Bush,  674;  Christian  v,  Cabell,  22 
Gratt.  82.  Under  these  drcumstances 
also  there  is  no  conversion  for  purposes 
of  inheritance.  Thomas  v,  Howell,  34 
Ch.  D.  166,  1  Ames  Cas.  Eq.  Jur. 
198  n. 

«>  P^e  V.  Meller,  6  Yes.  349;  Smith 
V.  Cansler,  83  Ky.  367;  Kinney  v. 
Hickox,  24  Neb.  167,  38  N.  W.  816; 
and  see  infra,  §  1425,  cases  of  refusal 
of  specific  performance  because  of 
change  of  value  of  property,  where  the 
vendor  was  guilty  of  laches. 

**  Counter  v,  Macpherson,  5  Moo. 
P.  C.  83;  Lombard  v.  Chicago  Sinai 


Cong.,  64  m.  477,  S.  C.  75  111.  271; 
Smith  o.  Cansler,  83  Ky.  367;  Blew  v. 
McClelland,  29  Mo.  304;  Kinney  v. 
Hickox,  24  Neb.  167,  38  N.  W.  816; 
Perlee  v.  Jeffoott,  89  N.  J.  L.  34,  97  AtL 
789;  Northern  Texas  Realty  Ac.  Co. 
V.  Lary  (Tex.),  136  S.  W.  843;  GObert 
9.  Pbrt,  28  Ohio  St.  276.  See  also 
Smith  V,  Jones,  21  Utah,  270,  60  F^. 
1104.  On  this  principle  the  decision  in 
Goldman  v,  Rosenberg,  116  N.  Y.  78, 22 
N.  E.  259,  would  clearly  have  been  the 
same  had  the  court  admitted  the  gen- 
eral doctrine  of  the  English  courts  of 
equity.  One  partner  had  conveyed 
real  estate  to  a  firm  of  idiich  he  was  a 
member,  agreeing  to  r^urchase  it  on 
the  expiration  of  the  partnership.  As 
the  property  was  at  the  risk  of  the 
business,  the  right  of  the  purchaser  was 
subject  to  a  contingency.  For  the  same 
reason,  a  judicial  sale  does  not  throw 
the  risk  on  the  vendor  until  the  sale  is 
confirmed,  for  thou^  the  purchaser 
is  bound  before  that  time,  the  vendor 
is  not,  since  the  court  may  refuse  to 
confirm  the  sale.  Ex  parte  Minor,  11 
Yes.  559;  Twigg  v.  Fifield,  13  Yes.  517. 
In  Harrigan  v.  Golden,  41  N.  Y. 
App.  Div.  423,  58  N.  Y.  S.  729,  the 
court  said: ''  We  are  of  opinion  that  the 
order  appealed  from  [refusing  to  coni- 
pel  a  purchaser  at  judicial  sale  to  com- 
plete a  sale,  a  building  having  been 
burned]  should  be  affirmed.  It  is  dear 
that  the  weight  of  authority  is  in  favor 
of  the  proposition  that  a  purchaser  at  a 
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the  vendor.    So  too  if  the  loss  was  due  to  the  vendor's  own 
negligence/^ 


§  933.  English  doctrine  originated  when  mutual  promises 
were  independent 

It  is  interesting  to  observe  that  the  doctrine  m  Chancery 
that  a  trust  relation  is  created  by  an  executory  contract  to 
buy  and  sell  land  grew  up  at  a  time  when  the  promises  in 
all  bilateral  contracts,  m  the  absence  of  express  conditions^ 
were  held  to  be  independent.  In  1738  when  Lord  Hardwicke 
said  that  '^the  vendor  is  from  the  time  of  his  contract,  con- 
sidered as  a  trustee  for  the  purchaser,  and  the  vendee,  as  to 
the  money,  a  trustee  for  the  vendor,"  •^  the  obligation  of  the 
vendor  at  law  as  well  as  in  equity  was  an  absolute  one.  He 
was  in  the  same  position  as  is  now  a  vendor  who  has  been 
paid  the  purchase  money,  since  at  that  time  it  was  his  duty 
to  convey  whether  the  piux;hase  money  was  paid  or  not.^^ 
Under  these  circmnstances  the  vendor  in  possession  if  not 
quite  in  the  position  of  a  trustee  for  the  vendee  since  still 
entitled  to  the  beneficial  use  of  the  property  came  much 
nearer  justifjdng  that  description  than  he  does  to-day  when 
the  promises  in  bilateral  contracts  are  mutually  ^dependent. 
Whether  the  English  equity  doctrine  would  ever  have  arisen 
had  implied  conditions  been  part  of  the  early  law  may  be 
very  much  doubted.  The  failure  of  the  English  courts  of 
equity  to  apply  the  maxim  cessante  ratione  cessat  ipsa  lexy  when 
the  promises  of  vendor  and  purchaser  became  by  implication 
concurrently  conditional,  even  in  the  absence  of  express  con- 
ditions, is  an  illustration  of  an  unfortunate  but  common  habit 
of  the  law  to  follow  precedents  when  the  reason  for  them  no 
longer  exists.    There  is  a  close  parallel  in  the  development  of  the 

judidal  sale  gains  no  title  either  legal  was  said  in  1738,  nearly  forty  years 

or  equitable,  until  the  date  fixed  for  before  Lord  Mansfield's  epoch-making 

the  transfer  of  the  deed.     Cheney  t^.  decision  in  Kingston  t;.  Preston,  2  Doug. 

Woodruff,  45  N.  Y.  98;  Robbins  v.  689,  S.  C.  Lofft,  194.    The  idea  which 

Arendt,  4  Misc.  Rep.  196,  23  N.  Y.  S.  Lord   Hardwicke  expressed  is  to   be 

1019;  MitcheQ  v.  Bartlett,  51  N.  Y.  found  also  in  earlier  caaes  dted  in  1 

447."  Ames  Eq.  Jur.  191-193. 

*<  Marks  v.  Tichenor,  85  Ky.  536,  •*  See  supra,  {  815;  Pordage  v.  Cole, 

538,  4  S.  W.  225.  1  Wms.  Saund.  319. 

»  Green  v.  Smith,  1  Atk.  572.    This 
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same  topic  in  the  law  of  Rome  and  Continental  Europe  which 
climg  to  its  early  doctrine  that  the  purchaser  bore  the  risk 
long  after  the  mutual  dependency  of  promises  was  established.*' 
The  law  of  the  United  States  if  not  of  England  may  yet,  as 
the  law  of  the  continent  of  Euroi)e  ultimately  has  done,  dis- 
card a  doctrine  of  risk  fundamentally  inconsistent  with  that 
of  the  mutual  dependency  of  bilateral  promises. 

§  934.  The  restslt  at  law  and  in  equity  should  be  the  same. 

In  jurisdictions  at  least  where  equitable  defences  and 
replications  are  allowed  at  law,  there  should  be  no  difference 
in  the  effect  of  a  decision  on  this  point  by  a  court  of  law  and 
a  decision  of  a  court  of  equity.  If  the  promise  of  the  purchaser 
is  made  expressly  conditional  on  receiving  the  property  in 
good  order,  a  court  of  equity  can  disregard  the  expressed 
intent  of  the  parties  no  more  than  a  court  of  law.  On  the 
other  hand,  if  the  promise  of  the  pmxshaser  is  in  terms  absolute, 
this  promise  should  not  be  held  in  a  court  of  law  subject  to  an 
impUed  condition  of  performance  by  the  vendor,  if  the  con- 
trary is  held  by  a  court  of  equity.  The  basis  of  implied  con- 
ditions is  that  there  is  a  failure  of  the  consideration  for  a 
promise  if  the  performance  promised  in  return  is  not  given. 
Whether  there  has  been  such  a  failure  of  consideration  is  a 
question  which  should  be  decided  in  the  same  way  by  a  court 
of  law  and  a  court  of  equity.  If  it  is  proper  for  a  court  of 
equity  to  hold  that  a  purchaser  before  conveyance  is  the 
owner  in  equity  and  hence  liable  for  the  price,  a  court  of  law 
should  hold  either  that  there  are  no  implied  conditions  that 
the  legal  title  to  the  property  shall  be  transferred  and  that 
the  property  shall  be  in  substantially  the  same  state,  or  that, 
if  there  are  such  conditions,  accidental  destruction  or  injury 
of  the  property  is  an  excuse  for  non-performance.  Or,  if  the 
matter  is  put  in  another  way,  if  equity  requires  the  purchaser 
to  accept  a  tender  of  a  deed  in  spite  of  the  destruction  of  a 
building,  and  to  pay  the  full  price,  a  refusal  of  such  a  tender 
should  give  ground  for  an  action  at  law.  The  case  is  not  like 
one  where  the  plaintiff  is  entitled  in  equity  to  specific  per- 
formance if  he  makes  compensation,  and  a  conditional  decree 

*^  See  infra,  SS  ^7  et  aeq. 
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is  necessary.  Here  the  duty,  if  it  exists  at  all,  is  absolute. 
In  fact,  though  most  of  the  decisions  holding  the  purchaser 
not  liable  have  been  made  by  courts  of  law,  and  all  the  con- 
trary decisions  by  courts  of  equity  or  by  courts  administering 
both  law  and  equity,  it  is  not  probable  that  the  result  of  the 
former  cases  at  least  would  have  been  different  had  the  pro- 
ceedings been  in  equity.  It  is  nearly  certain  that  the  courts 
of  Massachusetts,  Maine,  and  New  Hampshire  would  give 
vendors  no  more  relief  in  equity  than  in  law;  ••  and  the  results 
suggested  in  the  California,  Georgia  and  Iowa  decisions  are 
not  dependent  on  procedure. 

§  936.  Partial  destruction. 

It  has  not  been  particularly  considered  whether  partial 
destruction  of  an  estate  stands  on  any  different  footing  from 
total  destruction,  but  no  such  distinction  seems  tenable.  On 
any  true  construction  of  a  promise  to  convey  an  estate,  the 
promise  is  no  more  fulfilled  by  conveying  the  land  without 
the  house  than  by  conveying  nothing.  And  any  reasoning 
which  requires  the  vendee  to  pay  when  the  vendor  materially 
though  excusably  fails  to  fulfil  his  promise  must  require  pay- 
ment when  the  vendor  totally  and  equally  excusably  fails  to 
perform.  In  a  Kansas  decision^  the  question  of  total  de- 
struction seems  involved.  In  that  case  the  estate  was  taken 
by  eminent  domain  so  that  the  vendor  could  convey  nothing 
at  all.  It  was  held  that  the  vendee  must  pay  the  price,  be- 
coming thereby  of  course  entitled  to  the  dam^es  payable  on 
account  of  the  taking. 

§  936.  Comment  on  illustrations  of  vendee's  equitable  owner- 
ship. 

Unless  the  cases  illustrating  the  vendee's  supposed  equi- 
table ownership  stated  in  a  preceding  section  ^  require  for 

**  In  Poole  V,  Adams,  12  W.  R.  683,  might  have  been  sued  for  breach  in 
Kmderaley,  VrC,  said:  "Whatever  the  refusing  to  complete  ancf  pay  his  pur- 
rule  of  this  court  might  be  as  to  en-  chase  money.''  This  is  not  the  usual 
farcmg  specific  performance  in  a  case  Une  of  argument,  however. 
where  the  property  was  burnt  down,  it  ^  Gammon  v»  BlaisdeQ,  45  Kan.  221, 
was  clear  that  the  contract  remained  25  Pac.  580. 
good  at  law,  and  that  the  purchaser  "  Supra,  §  030. 
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their  decision  principles  different  from  those  which  would 
be  applicable  on  the  assumption  that  the  purchaser's  right 
is  not  that  of  a  mortgagor  but  is  a  contract  right  or  some 
right  in  rem  less  than  that  of  a  mortgagor  these  cases  are 
obviously  not  pertinent  to  the  discussion.  For  this  reason 
several  of  them  may  be  at  once  dismissed. 

It  is  true  that  while  a  contract  to  sell  ordinary  chattels 
without  transfer  of  possession  gives  only  a  personal  ri^t 
against  the  seller  for  damages  in  case  of  breach,  a  contract 
to  sell  real  estate  may  be  specifically  enforced  against  the 
vendor;  and  not  oidy  against  the  vendor ,  but  against  any  one 
who,  with  notice  of  the  purchaser's  rights,  takes  title  from 
the  vendor.  In  the  United  States,  moreover,  by  recording 
his  contract,  the  purchaser  is  able  to  charge  eveiy  one  with 
constructive  notice  of  his  rights.  He  thus  acquires  in  fact 
a  right  in  rem.^  This  effect  of  the  registration  laws  has  not 
generally  been  adverted  to  in  connection  with  the  question 
under  discussion,  but  it  seems  obvious  that  the  right  of  the 
purchaser  between  the  time  of  the  contract  and  the  time 
for  perfonnance  corresponds  more  nearly  to  full  ownership 
where  such  laws  prevtul  than  where  they  do  not.  But  one 
who  has  only  an  option  to  buy  and  who  is  not  called  an  owner 
in  equity  and  whom  no  one  saddles  with  the  risk  has  the 
same  n^V^  The  interest  of  one  who  has  contracted  to  pur- 
chase can  be  assigned,  but  so  can  that  of  the  holder  of  an 
option.^^  The  purchaser  has  a  right  to  require  husbandlike 
conduct  of  the  vendor  in  possession,  but  the  same  may  be 

**  Another  instance  of  the  same  effect  Cal.  706,  140  Pac.  1073;  Faraday  Coal, 

of  the  (system  of  registration  is  found  etc.,  Co.  t;.  Owens,  26  Ky.  L.  Rep.  243, 

in  the  law  of  equitable  easements.    In  80  S.  W.  1171;  Whited  v,  Calhoun,  122 

the  United  States,  as  every  one  has  La.    100,   47  So.   415;   Thompson  v. 

constructive  notice  of  a  recorded  equit-  Henry,   85   Mo.   451;   Haughwout  v. 

able  easonent,  it  is  as  completely  a  Murphy,  22  N.  J.  Eq.  531;  Horgan  e. 

right   in  rem   aa  a,    legal  easement,  Russell,  24  N.  Dak.  490,  140  N.  W.  99, 

which  also  only  becomes  a  right  in  rem  43  L.  R.  A.  (N.  S.)  1150;  Cummins  v. 

when  recorded.  Beavers,  103  Va.  230,  48  S.  £.  891,  106 

^  Ross  V.  Ptoks,  93  Ala.  153,  8  So.  Am.  St.  Rep.  881;  Crowley  v.  Byrne,  71 

368,  11  L.  R.  A.  148,  30  Am.  St.  Rep.  Wash.  444, 129  Fto.  113;  Sizer  v.  Clark, 

47;  Forney  v.  Birmingham,  173  Ala.  1,  116  Wis.  534,  93  N.  W.  539. 

55  So.  618;  Smith  v.  Bangham,   156  ^^  See  supra,  §  415;  James  on  Optkn 

Cal.  359,  104  Pac.  689,  28  L.  R.  A.  Contracts,  { 605. 
(N.  S.)  522;  Copple  v.  Aigeltinger,'l67 
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said  not  only  of  the  vendor's  right  against  a  purchaser  in 
possession/^  but  also  of  the  right  of  the  holder  of  an  option. 
Surely  one  who  has  given  an  option  for  valuable  consideration, 
cannot  thereafter  be  allowed  to  misuse  the  property.  The 
creditors  of  the  vendor  it  is  true  cannot  by  seizing  the  property 
destroy  the  purchaser's  interest^  as  creditors  of  one  who  has 
contracted  to  sell  ordinary  chattel  property  may  do,  but  this 
only  shows  what  must  certainly  be  fully  admitted,  that  equity 
treats  the  purchaser  (unless  a  purchaser  for  value  without 
notice  has  acquired  the  title)  as  having  an  interest  in  the 
property.  It  does  not  show  the  extent  of  that  interest.  On 
the  other  hand,  it  is  to  be  observed  that  creditors  of  the  vendee 
cannot  generally  seize  his  interest  except  by  a  bill  in  equity; 
it  is  not  subject  to  execution  imless  the  price  has  been  padd.^' 
These  rules  must  therefore  be  dropped  from  consideration 
in  any  argument  concerning  the  purchaser's  risk  of  loss.  They 
evidently  do  not  depend  upon  the  existence  of  a  situation 
where  the  piuxshaser  must  be  said  to  have  ownership  in  equity, 
as  distinct  from  an  interest  less  than  such  fuU  beneficial  owner- 
ship as  should  carry  with  it  risk  of  loss.  In  regard  to  the  asser- 
tion that  the  purchaser  is  chargeable  for  the  cost  of  improve* 
ments  made  by  the  vendor  under  compulsion,  this,  if  true, 
tends  to  destroy  one  of  the  arguments  commonly  advanced  for 
throwing  the  risk  on  the  purchaser;  namely,  that  the  chance 
of  gain  is  his  also.  In  the  case  supposed  he  is  made  to  pay 
an  additional  price  for  the  improvement  of  the  property.  As 
to  taxes  the  general  rule  is  well  settled  that  the  vendor  must 
bear  the  burden  of  them  until  the  purchaser  is  entitled  to 
po€N3ession.^^ 

In  regard  to  the  inheritance  of  property  and  dower  rights 
therein  after  a  contract  to  sell  it,  it  ^ould  be  observckl  that 


^Croekford  v.  Alexander,  15  Ves. 
138»  1  Ames  Gas.  Eq.  Jur.  222,  n. 

^Ledbetter  v.  Anderson,  Phillips, 
Eq.  (N.  Car.)  323,  1  Ames  Gas.  Eq. 
Jut.  214,  n, 

74  Sherman  p.  Savery,  2  Fed.  505; 
Ta^r  V.  Robinson,  34  Fed.  678; 
National  Bank  t^.  Danforth,  80  Ga.  55, 
7  S.  E.  546;  Wells  r.  Gity  of  Savannah, 


87  Ga.  397,  13  S.  E.  442;  Garey  v,  Gun- 
dlefinger,  12  Ind.  App.  645,  40  N.  E. 
1112;  Nunngesser  v.  Hart,  122  la.  647, 
98  N.  W.  505;  Garpenter  t;.  Douglas, 
104  Miss.  74,  61  So.  161;  Farb^  v. 
Purdy,  69  Mo.  601;  Brown  t;.  Brown, 
124  Mo.  79,  27  S.  W.  552;  Anderson  v. 
Harwood,  47  Mo.  App.  660. 
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the  question  here  is  not  between  the  vendor  and  purchaser, 
but  between  classes  of  inheritors,  all  of  whom  are  in  the  posi- 
tion of  volunteers.  It  niay  be  entirely  prop^  for  equity  to 
arrange  the  rules  of  inheritance  in  accordance  with  an  intention 
of  the  owner  to  change  the  nature  of  the  property  at  a  future 
time.  The  vendor  has  indicated  an  intent  to  convert  his 
real  estate  into  personalty,  and  the  purchaser  an  intent  to 
convert  personal  estate  into  real  estate,  and  there  is  no  reason 
why  the  intent  should  not  be  regarded.  The  question  is  not 
ordinarily  at  what  time  the  conversion  is  to  be  dated,  but 
whether  there  is  any  conversion.  Where  the  former  question 
arises,  it  is  noticeable  that  the  profits  of  land  under  contract 
of  sale  belong  to  the  vendor's  heir  until  the  day  fixed  for 
conveyance.^^  Whatever  the  basis  of  the  rule  in  question, 
it  does  not  violate  any  principle  of  contracts.  Moreover,  it 
seems  probable  on  the  authorities  that  even  where  the  pur- 
chaser's contractual  right  to  a  conveyance  is  subject  to  a 
condition  other  than  the  payment  of  the  price,  that  this  rule 
of  inheritance  will  nevertheless  be  applied  if  the  condition 
was  one  which  the  purchaser  could  have  performed.  Yet,  it 
seems  clear  that  the  risk  of  loss  would  not  be  thrown  on  the 
purchaser  in  such  a  case  under  the  English  equitable  doctrine. 
Thus  where  the  purchaser  has  a  mere  option  when  the  vendor 
dies,  on  the  exercise  of  the  option  the  vendor's  executor,  not 
his  heir,  has  been  given  the  purchase  money .^* 

The  insiu*ance  cases  are  not  all  easily  made  consistent  with 
one  another,  but  so  far  as  they  can  be  reduced  to  a  general 
principle  seem  rather  to  support  the  view  that  until  he  is 
given  possession  the  purchaser  is  not  the  beneficial  owner  and 
that  thereafter  he  is.^     Unquestionably  the  purchaser  has 


"  Sfaadforth  v.  Temple,  10  Sim.  184; 
Lumsden  v,  Fraser,  12  Sim.  263. 

"Townley  ».  Bedwdl,  14  Ves.  591, 
and  see  1  Ames  Eq.  Jur.  200,  n.  In  re 
Marley,  [1915]  2  Cb.  264;  qf.  RocklaDd- 
Rockport  Lime  Co.  v.  Leary,  203  N.  Y. 
469,  97  N.  E.  43. 

""  The  question  is  involved  in  differ- 
ent clauses  common  in  insurance 
policies.  On  the  one  hand  it  is  said: 
"The  interest  of  a  vendee  under  an 


executory  contract  of  sale,  who  is  not 
in  default,  and  is  in  possession  under 
such  contract,  and  is  the  owner  in 
equity,  may  be  regarded  as  uncondi- 
tional sole  ownership."  2  Clement  on 
Ins.  167,  citing  many  cases;  McCd- 
lough  V,  Home  Ins.  Co.,  155  Cal.  659, 
662,  102  Pac.  814.  On  the  other  hand, 
it  is  said:  "An  executoiy  contract  for 
the  sale  of  the  insured  property  is  not 
a    'sale,'    'transfer,'    'alienation,'    or 
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an  interest  in  the  property  which  equity  will  and  should  pro- 
tect by  enjoining  if  necessary  any  dealing  with  the  property 
inconsistent  with  the  contract.  It  should  be  equally  clear  that 
the  vendor  has  likewise  an  interest  in  the  property,  and,  if  the 
purchaser  is  in  possession,  he  also  may  be  enjoined  from  com- 
mitting wasted'  However  often  the  words  may  be  repeated  it 
cannot  be  true  that  the  vendor  is  trustee  for  the  purchaser  ^* 

*  change  of  title'  so  as  to  avoid  the  relation  between  them,  and  what  is  the 
policy,  so  long  as  there  has  been  no  result  of  the  contract?  Whether  there 
conveyance  or  delivery  under  the  con-      shall  ever  be  a  conveyance  depends  on 


tract.  While  the  purchase  money  is 
unpaid  and  the  property  is  in  the  pos- 
ession  of  the  insured,  or  the  title  is  in 
him,  such  a  contract  is  similar  to  any 
other  incomplete  transfer  in  its  effect 
upon  the  conditions  of  the  policy.  If 
the  vendee  takes  possession  under  the 
contract  and  makes  payments,  acquir- 
ing an  equitable  title,  it  has  been  held 
that  there  is  a  change  of  title  within  the 
meaning  of  the  condition;  but  this  is 
contrary  to  the  general  rule."  13  Amer. 
&  £ng.  Enpyc.  247,  248,  citing  many 

^  Moses  V.  Johnson,  88  Ala.  517,  7 
So.  146;  Miller  v.  Waddingjiam,  01 
Cal.  377,  27  Pac.  750,  13  L.  R.  A.  680. 

^Tliis  is  often  recognised.  "An 
unpaid  vendor  is  a  trustee  in  a  qualified 
sense  only,  and  is  so  only  because  he 
has  made  a  contract  which  a  court  of 
equity  wiU  give  effect  to  by  transfer- 
ring the  property  sold  to  the  purchaser." 
Rayner  v.  Preston,  18  Ch.  D.  1,  6, 
per  Cotton,  L.  J. 

"'^th  the  greatest  deference  it 
seems  wrong  to  say  that  one  is  a 
trustee  for  the  other.  The  contract 
is  one  which  a  court  of  equity  will  en- 
force by  means  of  a  decree  for  specific 
performance.  But  if  the  vendor  were 
a  trustee  of  the  property  for  the  ven- 
dee, it  would  seem  to  me  to  follow  that 
all  the  product,  all  the  value  of  the 
property  received  by  the  vendor  from 
the  time  of  the  making  of  the  contract 
ou^t,  under  all  circumstances,  to 
belong  to  the  vendee.     What  is  the 


two  conditions;  first  of  all,  whether  the 
title  is  made  out,  and,  secondly,  wheth- 
er the  money  is  ready;  and  unless 
those  two  things  coincide,  at  the  time 
when  the  contact  ought  to  be  com- 
pleted, then  the  contract  never  will  be 
completed,  and  the  property  never 
will  be  conveyed.  But  suppose,  at  the 
time  when  the  contract  should  be  com- 
pleted, the  title  should  be  made  out  and 
the  money  is  ready,  then  the  convey- 
ance takes  place.  Now  it  has  been 
suggested  that  when  that  takes  place, 
or  when  a  court  of  equity  decrees 
specific  performance  of  the  contract, 
and  the  conveyance  is  made  in  pur- 
suance of  that  decree,  then  by  relation 
back  the  vendor  has  been  trustee  for 
the  vendee  from  the  time  of  the  making 
of  the  contract.  But  again,  with  def- 
erence, it  appears  to  me  that  if  that 
were  so,  then  the  vendor  would  in  all 
cases  be  trustee  for  the  vendee  of  all 
the  rents  which  have  accrued  due,  and 
which  have  been  received  by  the  vendor 
between  the  time  of  the  making  of  the 
contract  and  the  time  of  completion: 
but  it  seems  to  me  that  that  ia  not  the 
law.  Therefore,  I  venture  to  say  that 
I  doubt  whether  it  is  a  true  description 
of  the  relation  between  the  parties  to 
say  that  from  the  time  of  the  making 
of  a  contract,  or  at  any  time,  one  is  ever 
trustee  for  the  other.  They  are  only 
parties  to  a  contract  of  sale  and  pur- 
chase, of  which  a  court  of  equity  will 
under  certain  circumstances  decree  a 
specific  performance.''    Rayner  v.  Pres- 
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and  this  is  occasionally  recognized,  yet  the  courts  continue  the 
use  of  this  misleading  word." 


§  937.  Rules  tending  to  show  a  vendor  is  not  a  mortgagee- 
There  are  several  wellnsettled  rules  which  show  that  one 
who  contracted  to  sell  property  in  the  future  is  not  in  the  posi- 
tion of  a  mortgagee. 

1.  It  is  a  well-settled  rule  of  mortgage  law  that  no  agree- 
ment of  forfeiture  between  mortgagor  and  mortgs^^  for 
non-payment  on  time  will  be  enforced.'*  It  is  equally  well 
settled  in  the  law  of  vendors  and  purchasers  that  an  agree- 
ment that  time  shall  be  of  the  essence,  will  be  enfon^.'^ 
And  even  though  the  contract  does  not  make  time  of  the 
essence,  either  party  by  giving  a  reasonable  notice  to  the 
other,  may  make  prompt  performance  essential.^'    Important 

How  little  wd^t  is  to  be  given  to 


ton,  18  Ch.  D.  1,  10,  per  Brett,  L.  J. 
See  also  a  criticisin  of  this  use  of  the 
word  trustee  in  36  Sol.  Journal,  775  and 
784.  It  has  been  suggested  that  when 
the  purchase-money  has  been  paid  the 
vendor  may  properly  be  called  a 
trustee.  2  Habvard  Law  Rbvibw, 
421.  It  is  submitted  that  even  then  the 
vendor  is  not  a  bare  trustee  for  the 
purchaser,  unless  by  the  contract  the 
purchaser  is  entitled  to  immediate 
possession.  And  except  in  that  case  the 
risk  should  remain  with  the  vendor. 
Of  course,  where  the  price  is  paid  the 
purchaser  is  ordinaiily  entitled  to  im- 
mediate possession,  but  this  is  not 
necessarily  the  case. 

"^In  Royal  Society  v.  Bomash,  35 
Ch.  D.  390,  397,  Kekewich,  J.,  says: 
"Of  course  we  all  know  that  he  is  only 
a  trustee  in  a  modified  sense.  There 
are  many  things  to  be  done  before  he 
becomes  a  mere  trustee;  but  still  Lord 
Selbome  (in  Phillips  v,  Silvester,  L.  R. 
8  Ch.  173, 177)  says  he  is  a  trustee,  and 
I  have  no  doubt  that  that  is  the  right 
position,  and  I  so  decide." 

It  would  seem  that  a  trustee  only  in 
a  modified  sense  would  better  be  called 
by  some  other  name, — ^the  name  of 
vendor,  for  instance. 


the  loose  language  used  in  this  matter 
is  shown  by  the  fact  that  it  is  common 
to  find  it  also  said  that  the  vendee  is 
trustee  of  the  purchase  money,  or  the 
vendor  is  owner  of  it  in  equity.  This 
mode  of  expression  is  old.  Green  v. 
Smith,  I  Atk.  572,  see  supra,  §  033,  and 
though  palpably  inaccurate  is  still 
common.  Two  recent  illustrations  of 
it  may  be  found  in  Cross  v.  Bean,  83 
Me.  61,  64,  21  Atl.  752,  and  in  Pome- 
roy's  Equity  Jurisprudence,  §368. 
And  see  Fry,  Spec.  Perf.  (3d  ed.), 
§  1396.  In  Maine,  though  it  is  said 
in  Cross  v.  Bean  that  vendor  and 
vendee  are  trustees  for  each  other,  it 
is  also  held  in  the  strongest  way  that 
the  risk  is  on  the  vendor.  CSould  v. 
Murch,  70  Me.  288,  35  Am.  R^.  325. 

"  See  aupra,  §  771. 

»  See  suproj  §§  852  e^  M9. 

» Ibid,  "The  idea  that  vendor  and 
vandee  stand  in  the  mere  relation  of 
mortgagee  and  mortgagor  so  that  in 
equity  the  same  time  will  be  given  to 
the  vendee  to  perform  that  is  given  to 
a  mortgagor  to  redeem — is  contrary  to 
reason  and  the  whole  cuirent  of  modem 
authorities."  Kirby  v.  Haniaon,  2 
Ohio  St.  326,  59  Am.  Dec.  677. 
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qualification  of  this  principle  in  the  law  of  vendor  and  pur- 
chaser is  found  where  the  vendee  is  in  possession^  but  only 
in  such  cases. 

2.  Unless  the  contract  expressly  gives  the  pm^chaser  a  right 
of  possession,  he  is  not  entitled  thereto;  ^  nor  is  he  ^ititled 
to  the  rents  and  profits  imtil  the  time  when  he  is  entitled  to 
possession.^   Th^^eafter  he  is  so  entitled." 

3.  The  vendor  in  possession  is  liable  for  taxes.^ 

It  is  evident;  therefore,  that  an  assertion  that  the  purchaser 
is  in  the  position  of  a  mortgagor,  finds  as  little  support  in  the 
decisions  as  it  does  in  principle.  In  important  particulars 
the  law  is  everywhere  settled  that  the  relation  between  the 
parties  is  not  to  be  treated  as  that  of  mortgagor  and  mortgagee, 
yet  it  is  only  on  the  assumption  that  the  vendor's  legal  title 
is  held  merely  for  secmity  that  there  can  be  any  propriety 
in  throwing  the  risk  on  the  purchaser.  One  who  admits  that 
the  relation  of  vendor  and  purchaser  is  not  in  legal  effect  that 
of  mortgagee  and  mortgagor,  though  he  is  not  precluded  from 
asserting  that  one  who  has  contracted  to  purchase  has  some 
incidents  of  ownership,  cannot  fairly  argue  that  those  incidents 


M  Clarke  v.  Ramus,  [1891]  L.  R.  2 
Q.  B.  466,  463;  Gaven  v,  Hagen,  15 
Gal.  208;  Gates  v.  McLean,  70  Gal.  42, 
11  Pac.  489;  Stratton  v,  California 
Land  Co.  86  Cal.  353,  24  Pac.  1065; 
Wilfiams  v.  Forbes,  47  Dl.  148;  Chap- 
peO  V.  McKnight,  108  lU.  570;  In  re 
Boyle's  £^.,  154  L^  249,  134  N.  W. 
500,  38  L.  R.  A.  (N.  S.)  420;  Druse  v. 
Wheeler,  22  Mich.  439;  Cartin  v,  Ham- 
mond, 10  Mont.  1, 24  Pac.  627;  Suffem 
V.  Townsend,  9  Johns.  35;  Erwin  v, 
CHmsted,  7  Cow.  229;  Spencer  v.  Tobey, 
22  Barb.  260,  269;  Burnett  v,  Caldwell, 
9'WaIL  290,  293,  19  L.  Eki.  712.  The 
law  in  Alabama  is  otherwise.  Reid  v, 
Davis,  4  Ala.  83;  Wimbish  v,  Mont- 
gpmery,  etc.,  Assoc.,  69  Ala.  575,  578. 
It  has  been  held  in  two  cases  that  if  the 
price  has  been  paid  and  the  land  is 
vacant  the  purchaser  is  entitled  to 
possession.  Miller  v.  Ball,  64  N.  Y. 
286;  Sherman  v.  Saveiy,  2  Fed. 
506. 


u  Mackrell  v.  Hunt,  2  Mad.  34  n.; 
Rayner  v,  Preston,  18  Ch.  D.  1,  11; 
In  re  Boyle's  Est.,  154  la.  249,  134  N. 
W.  590,  38  L.  R.  A.  (N.  S.)  420;  Tucker 
V.  McLaughUn-Farrar  Co.,  36  Okl.  321, 
129  Pac.  5.  See  also  the  cases  cited  in 
note,  infra.  The  same  principle  is  also 
involved  in  the  cases  in  the  preceding 
note.  Cf.  Ashurst  v.  Peck,  101  Ala.  499, 
14  So.  541;  Hundley  v.  Lyons,  5  Munf. 
342.  After  the  purchaser's  default,  the 
vendor  may  either  keep  the  rents  or 
daim  interest.  Barsht  v.  Tagg,-  [1900] 
1  Ch.  231.  If  he  elects  to  receive  in- 
terest, he  is  held  to  strict  account  of  the 
rents  which  he  received;  Plews  v, 
Samuel,  [1904]  1  Ch.  464,  or  which  he 
might  have  received.  Phillips  v. 
Silvester,  L.  R.  8  Ch.  173.  As  to  the 
vendee's  obligation  to  pay  interest,  see 
1  Ames  Cas.  Eq.  Jur.  219  n. 

"  See  the  following  section. 

»  Hall  V.  Ely  (N.  J.  Eq.)  108  AU.  390, 
and  cases  cited  eupra,  n.  74. 
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justify  the  transfer  of  risk  from  the  v^idor  who  retains  not 
only  the  legal  title,  but  some  at  least  of  the  incidents  of  bene- 
ficial ownership," 


§  938.  Inconsistency   of  foregoing  rules  witb  purchaser's 
ownership. 

On  the  one  hand  the  forgoing  rules  preclude  immediate 
ownership  on  the  part  of  the  purchaser.  No  argument  can 
be  convincing  of  the  propriety  of  asserting  that  the  purchaser 
is  an  owner  from  the  making  of  the  contract,  and  yet  is  not 
entitled  to  all  the  rights  of  an  owner  which  he  has  not  agreed 
to  surrender.  If  an  intent  is  manifest  that  the  purchaser  shall 
not  have  possession  of  rents  and  profits,  an  intent  is  equally 
manifest  that  he  shall  have  no  other  right  or  consequence  of 
ownership. 

On  the  other  hand,  from  the  time  when  the  purchaser  is 
entitled  by  the  contract  to  possession,  he  is  entitled  to  the 
rights  of  an  owner.  The  vendor,  if  still  in  possession,  must 
account  for  the  rents  and  profits,*  and  the  purchaser  must 
pay  interest  on  the  price.**  This  rule  shows  that  interest 
on  the  purchase  money  and  rents  and  profits  are  not  regarded 
as  equivalent  to  each  other,  and  that  therefore  an  exchange 
of  them  is  unnecessary.  Further,  a  p\u*chaser  in  possession 
has  every  right  of  ownership  not  inconsistent  with  the  security 
of  the  vendor,*^  and  if  the  vendor  intermeddle  with  the  property 


"  See  infra,  §  939. 

»Acland  v.  Gaisford,  2  Mad.  28; 
WiLsoQ  V.  Cl&pham,  IJ.  &  W.  36;  Buck 
V,  DuvaU,  11  Ga.  App.  853,  76  S.  E. 
1053;  Mason  v.  Chambers,  3  T.  B.  Mon. 
318;  Baxter  v.  Brand,  6  Dana,  296; 
Hundley  v,  Lyons,  5  Munf.  342,  1 
Ames  Cas.  Eq.  Jur.  221  n. 

» Powell  V,  Martyr,  8  Ves.  146; 
Fludyer  v.  Cocker,  12  Ves.  25;  Roberts 
V.  Massey,  13  Ves.  561;  Birch  v,  Joy,  3 
H.  L.  C.  565;  Ballard  ».  Shutt,  15  Ch. 
D.  122;  Cullum  v.  Branch  Bank,  4  Ala. 
21,  37  Am.  Dec.  725;  Boyce  v,  Prit- 
chett's  Heirs,  6  Dana,  231;  Bishop  t;. 
Clark,  82  Me.  532,  20  Atl.  88;  Cleve- 
land V.  Burrill,  25  Barb.  532;  Stevenson 


V,  Maxwell,  2  Comst.  408;  Ramsay  r. 
Brailsford,  2  Desaus.  582,  592;  Hund- 
ley V,  Lyons,  5  Munf.  342;  Selden  r. 
James,  6  Rand.  465.  A  qualification 
is  added  in  the  English  cases  which 
would  probably  meet  with  general 
assent,  that  if  the  purchaser's  money 
is  lying  idle  ready  for  the  vendor,  and 
the  vendor  has  notice  of  this,  interest 
will  cease. 

^  Miller  v,  Waddingham,  91  Gal.  377, 
27  Pac.  750,  13  L.  R.  A.  680;  Baker  p. 
Bishop  Hill  Colony,  45  HI.  264;  Baki- 
win  t;.  Pool,  74  HI.  97.  See  also  cases 
in  the  preceding  section  n.  85;  Dart. 
Vendors  and  Purchasers  (6th  ed.),  289; 
HaU  V.  Ely  (N.  J.  Eq.)  108  AU.  37a 
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he  18  a  trespasser.*^  Until  possession  or  the  time  when  posses* 
sion  should  be  transferred^  therefore,  under  these  decisions, 
the  vendor  is  treated  as  the  owner,  and  thereafter  the  pur- 
chaser is  so  regarded.*' 


§  939.  Intent  to  transfer  ownership  should  control  the  ques- 
tion. 

In  the  law  of  contracts  unless  the  i^reement  of  the  parties 
is  in  violation  of  public  policy,  it  is  the  duty  of  the  court  to 
enforce  that  agreement;  not  to  substitute  different  rights 
and  liabilities  of  its  own  creation.  There  is  certainly  no  public 
policy  requiring  the  pm^chaser  to  be  the  owner  of  property 
any  sooner  than  the  agreement  specifies;  and  to  hold  that  he 
is  the  owner  now  when  he  has  agreed  to  be  the  owner  next 
year,  is  an  impropriety  and  an  injustice.  It  is  true  that  the 
parties  manifest  no  intention  in  regard  to  the  risk  of  loss 
except  as  such  an  intention  may  be  inferred  as  to  their  agree- 
ment as  to  ownership.  But  the  only  groimd  for  contending 
that  the  risk  should  be  thrown  on  the  vendee  is  because  of 
his  supposed  ownership.     The  principle  that  risk  attends 


•*  Smith  V.  Price,  42  Ul.  309. 

**  It  may  be  thought  that  the  rule  in 
regard  to  rents  and  profits  of  real  estate 
is  inconsistent  with  the  rule  in  regard 
to  dividends  and  calls  upon  stock  after 
a  contract  for  the  sale  of  stock.  It  is 
sometimes  said  that  after  such  a  con- 
tract the  purchaser  is  entitled  to  divi- 
dends and  must  pay  calls.  In  the  first 
place,  it  is  to  be  noticed  that  in  con- 
tracts to  sell  stock  it  is  generally  not 
specific  stock  which  is  the  subject  of 
the  bargain,  but  any  stock  which 
answers  a  particular  description,  and 
it  has  not  been  suggested  that  it  makes 
any  difference  whether  the  contract  is 
to  sell  specific  stock  or  not.  Further, 
undoubtedly  a  purchaser  of  stock  may 
as  against  the  seller  be  entitled  to 
dividends  and  liable  for  calls  though 
the  stock  has  not  been  transferred  to 
his  name,  and  it  is  probable  that  the 
presumption  that  an  inmiediate  trans- 


fer is  intended — a  presiunption  which 
applies  to  sales  of  other  personal  prop- 
erty (Williston,  Sales,  §264) — applies 
to  sales  of  stock  also.  The  purchaser 
is  therefore  presumably  entitled  to  an 
immediate  transfer  and  to  all  future 
dividends,  and  is  immediately  liable 
for  all  calls;  but  it  has  not  yet  been 
decided  that  after  a  contract  to  sell 
stock  at  a  future  day  the  purchaser  is 
entitled  to  dividends  and  liable  for 
calls  and  assessments  in  the  meantime. 
The  cases  on  dividends  are  collected 
in  Cook,  Corporations,  §539.  As  to 
calls,  see  Coles  v.  Bristowe,  L.  R.  6  Eq. 
149,  4  Ch.  3;  Hawkins  v.  Maltby,  4  Ch. 
200.  The  case  of  calls  is  somewhat 
different  from  that  of  dividends. 
Clearly  if  a  purchaser  contracts  for 
shares  half  paid  up,  he  should  not  be 
entitled  to  fuU  paid  shares  at  the  same 
price. 
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ownership  might  conceivably  be  contested,  but  it  is  not,  and 
though  if  that  principle  is  understood  as  necessarily  throwing 
the  risk  where  the  technical  I^al  title  lies,  it  is  open  to  criti- 
cism; it  is  not  open  to  criticism  when  understood  as  requiring 
that  the  risk  shall  rest  on  that  party  to  a  contract  who  by 
the  terms  of  the  agreement  has,  or  has  agreed  to  have  at  the 
time,  the  substantial  rights  peculiar  to  present  ownership, 
as  distinguished  from  the  rights  of  one  who  has  an  option 
or  rights  of  a  future  owner.  If  part  of  the  substantial  rights 
of  ownership  equitably  as  well  as  legally  belong  to  the  pur- 
chaser and  part  still  belong  to  the  vendor,  at  the  time  in 
question,  the  risk  should  still  be  with  the  vendor  since  he 
should  not  be  allowed  to  hold  the  purchaser  on  his  promise 
to  pay  until  he  himself  has  given  substantially  all — not  part— 
of  what  he  agreed  to  give.*^ 

§  940.  Risk  should  pass  to  the  purchaser  on  transfer  of  pos- 
session. 

Even  if  the  rights  which  equity  assures  to  a  purchaser  were 
much  more  nearly  equivalent  than  they  are  to  the  complete 
ownership  for  which  he  bai^ained,  the  fundamental  difficulty 
with  the  English  rule  remains  the  same;  namely  that,  what- 
ever rights  a  purchaser  may  acquire  immediately  after  the 
contract,  and  even  if  such  rights  were  the  substantial  equiv- 
alent of  ownership,  the  contract  is  for  the  transfer  of  title  at 
a  future  day.  It  is  only  by  the  transfer  at  that  time  that  such 
a  contract  is  fulfilled.  Of  course,  volimtary  acceptance  of  a 
proffered  equivalent  at  an  earlier  day  would  be  sufficient  to 
bind  the  purchaser;  but  where  the  original  intention  of  the 
parties  to  transfer  ownership  from  one  to  another  at  a  future 
day  has  never  been  changed,  nothing  but  transfer  at  that 
day  is  a  fulfilment  of  the  contract.  It  should  be  obvious  that 
a  pres^at  purchase  of  the  reversion  of  an  estate  is  a  different 

**  See  Potts  Drug  Co.  v,  Benedict,  interest  would  be  specifically  enforced, 

166  Cal.  322,  104  Pac.  432,  25  L.  R.  A.  the  question  of  risk  is  the  same  as  in  a 

(N.  S.)  609,  which  involved  a  contract  contract   to   sell   a   fee.      The  court 

to  sell  a  leasehold  interest  in  realty.  rightly  sou^^t  whether  the  intention  of 

Such  an  interest,  as  the  court  says,  is  the  parties  was  to  make  an  immediate 

regarded  by  the  law  as  a  chattel  inter-  transfer, 
est,  but  as  a  contract  regarding  such  an 
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thing  from  an  executory  contract  to  purchase  an  estate  at  a 
future  day.  It  should  be  obvious  that  the  intention  of  the 
parties  is  different  in  the  two  cases.  It  is,  therefore^  in  clear 
diar^ard  of  the  intention  of  the  parties  to  hold  that,  since  a 
court  of  equity  assures  to  the  purchaser  in  the  latter  case,  to 
a  greater  or  less  extent,  a  right  substantially  equivalent  to 
that  secured  by  the  purchaser  of  a  legal  futiu*e  estate,  the 
loss  should  be  similarly  adjusted.  If  any  rule  of  equity  other 
than  that  concerning  risk  now  criticised  is  only  explicable 
on  the  assumption  that  a  vendor  imder  an  executory  contract 
thereby  acquires  an  immediate  right  to  treat  the  purchaser 
as  full  owner,  or  that  the  purchaser  acquires  the  rights  of  such 
an  owner  against  the  vendor,  that  rule  also  is  fundamentally 
unsoxmd.  The  intention  of  the  parties  is  the  factor  in  any 
proper  decision.  Parties  do  not  frequently  make  express 
provisions  as  to  risk,  but  they  do  indicate  whether  they  intend 
a  present  transfer  of  the  rights  of  ownership  or  a  futiu*e 
transfer,  and  there  should  be  no  doubt  that  they  expect  all 
the  incidents  of  ownership,  to  pass  from  the  seller  to  the 
buyer  at  that  time.  That  time  will  frequently  not  be,  when 
the  l^al  title  is  transferred.  If,  as  frequently  happens,  a 
purchfi^aer  is  given  immediate  possession  under  his  contract, 
with  the  right  to  use  the  property  as  his  own  to  the  same 
extent  as  is  customary  with  a  mortgagor,  the  title  is  retained 
merely  as  secxuity  for  payment  of  the  price.  It  is  a  short 
way  of  accomplishing  the  same  end  as  would  be  achieved 
by  conveying  to  the  purchaser  and  taking  a  mortgage  back. 
When  by  the  contract  the  beneficial  incidents  of  ownership 
are  to  -pass  is  the  time  which  the  parties  must  regard  as  the 
moment  of  transfer,  and  no  little  authority  supports  the  con- 
clusion that  then  and  not  before,  the  risk  passes  to  the  vendee."^ 


**  In  Smith  v.  Fhoemx  Insurance  Co., 
91  €^  323,  333,  27  Pac.  738,  13  L.  R. 
A.  475,  25  Am.  St.  Bep.  191,  the  court 
said:  "For  the  purpose  of  this  decision, 
it  is  sufBdent  to  say  that  no  case  has 
been  cited,  and  we  have  discovered 
none  in  which  the  vendee  has  been 
held  bound  to  pay  the  purchase  price 
where  a  valuable  part  of  the  property 


has  been  destroyed  before  the  day 
fixed  for  payment,  and  conveyance, 
unless  he  has  taken  possession  under 
the  contract  of  sale,  or  has  the  right 
to  such  possession  under  the  contract 
before  the  occurrence  of  the  loss.'' 

In  Conlin  v.  Osbom,  161  Cal.  659, 
120  Pac.  755,  758,  the  court  said: 
"Appellant's  counsel  dtes  numerous 
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§  941.  English  rule  is  not  based  on  intention. 

How  little  the  intention  of  the  parties  is  regarded  by  the 
English  rule  may  be  seen  by  comparing  a  contract  to  sell  a 


authorities  to  the  propoBition  that  Iobb 
due  to  the  destruction  of  buildings  by 
fire  in  a  case  like  this  falls  upon  the 
vendee.  Undoubtedly  there  is  author- 
ity in  some  jurisdictions  for  such  doc- 
trine, most  of  the  cases  depending 
upon  Paine  v.  MeUer,  6  Yes.  Jr.  349. 
Typical  American  cas  s  upon  the 
matter  are  Brewer  v,  Herbert,  30  Md. 
301,  96  Am.  Dec.  582,  and  Snyder  v. 
Murdock,  51  Mo.  175.  In  California, 
however,  this  rule  has  not  been  fol- 
lowed, at  least  not  in  recent  years. 
Smith  V.  Phoenix  Ins.  Co.,  91  Cal.  323, 
330,  27  Pac.  738,  13  L.  R.  A.  475,  25 
Am.  St.  Rep.  191,  cited  by  appeUant, 
does  not  support  his  theory.  While  it 
was  there  stated  that  a  vendee  in  pos- 
session of  land  may  sometimes  main- 
tain an  equitable  title  to  it  under  his 
executory  contract  as  against  the 
vendor's  legal  title,  the  Chief  Justice 
delivering  the  opinion  of  the  court  in 
that  case  said:  'There  is  a  wide  dis- 
tinction between  the  proposition  that 
the  vendee  in  possession  under  an 
executory  contract  of  sale  may  main- 
tain the  possession  against  the  vendor 
as  long  as  he  performs  his  part  of  the 
agreement,  and  upon  full  compliance 
may  enforce  specific  performance  of 
the  vendor's  contract  to  convey  th^ 
legal  title,  and  the  proposition  here 
contended  for,  viz.,  that  the  v^ndor  in 
such  a  contract,  notwithstanding  the 
destruction  of  the  subject  of  the  con- 
tract, in  whole  or  in  part,  before  the 
date  stipulated  for  payment  and  con- 
veyance, and  his  consequent  inability 
to  make  a  conveyance  of  that  for  which 
the  vendee  has  bargained,  may  never- 
theless compel  the  vendee  to  pay  the 
whole  contract  price  in  exchange  for  a 
fraction  of  the  property  sold.'  This 
language  is  followed  by  an  analysis  of 
the  apparently  conflicting  decisions  on 


this  subject,  and  the  adoption  of  the 
rule  announced  in  Wells  v,  Calnan,  107 
Mass.  514,  9  Am.  R^.  65,  that  the 
destruction  by  fire  of  buildings  on 
property  in  the  vendor's  possession 
prior  to  the  date  fixed  for  the  payment 
of  the  purchase  price  and  the  convey- 
ance of  the  title,  defeats  the  vendor's 
right  to  compel  performance  on  the 
part  of  the  intending  purchaser  under 
the  contract.  This  rule  has  been  fol- 
lowed ever  since  in  this  state.  In  Potts 
Drug  Co.  V,  Benedict,  156  Cal.  322, 
334,  104  Pac.  432,  25  L.  R.  A.  (N.  S.) 
609,  after  a  discussion  of  the  rule  that, 
where  there  has  been  a  present,  uncon- 
ditional, fully  consummated  sale,  the 
risk  accompanies  the  title  and  any 
loss  falls  upon  the  purchaser,  this 
language  was  used:  'Where  there  is  a 
mere  agreement  to  sell,  and  therefore 
title  has  not  passed,  the  loss  falls  on 
the  vendor  for  the  same  reason.  In 
such  a  case  the  vendor  is  excused  from 
the  performance  of  his  contract  under 
the  rule  we  have  discussed  by  reason  of 
the  destruction  of  the  thing,  but  he 
cannot  retain  money  already  paid  on 
account  of  the  proposed  purchase,  or 
recover  moneys  remaining  unpaid.' — 
Citing  Wells  v.  Calnan,  and  Smith  v. 
Phcenix  Ins.  Co.,  supra,  and  Gould  v. 
Murch,  70  Me.  288,  35  Am.  R^.  325." 

In  Mackey  t;.  Bowles,  98  Ga.  730, 
734,  25  S.  E.  834,  the  court  said:  "The 
general  rule  seems  to  be  that  the  de- 
struction of  a  building  after  the  mak- 
ing of  a  contract  for  the  purchase  of  the 
land  upon  which  it  is  situated,  followed 
by  possession  on  the  part  of  the  pur- 
chaser, will  constitute  no  defence  to  an 
action  for  the  purchase  money."  See 
also  Phinisy  v,  Guernsey,  111  Ga.  346^ 
36  S.  E.  796,  50  L.  R.  A.  680,  78  Am. 
St.  Rep.  207. 

In  Davidson  v.  The  Hawk^yo  Ins. 
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carriage-horse  at  the  end  of  the  season  and  a  contract  to  sell 
a  race-horse  at  the  end  of  the  season.  Equity  would  grant 
specific  performance  of  the  latter  contract,  and  hence,  while 


Co.,  71  Iowa,  532, 32  N.  W.  514, 60  Am. 
Rep.  818,  the  court  said:  ''We  oome, 
then,  to  the  question  aa  to  whether, 
where  one  party  binds  himself  uncon- 
ditionally to  pay  a  certain  price  for  a 
piece  of  real  estate,  and  takes  poaseft- 
sion  under  the  contract,  and  the  other 
party  binds  himself  to  convey  the  real 
estate  upon  the  payments  bdng  made, 
and  nothing  remains  to  be  done  but 
for  the  party  taking  possession  to  make 
the  paymoits,  and  for  the  other  to 
make  the  deed,  such  contract  con- 
stitutes a  sale  of  the  real  estate,  within 
the  meaning  of  the  policy.  In  answer 
to  this  question  we  have  to  say  that 
we  think  it  does.  Lint  was  the  real 
owner  of  the  house  that  was  burned. 
The  loss  was  his  loss." 

"We  can  suppose  a  case  where  the 
owner  of  insured  property  makes  a  con- 
tract for  the  sale  of  it,  but  has  not  made 
a  conveyance  of  the  property,  nor  de- 
livery of  possession,  but  has  retained 
control,  and,  while  under  his  control 
and  care,  the  property  is  destroyed  by 
fire,  and  the  seller  cannot  complete  the 
contract  by  making  such  delivery  as 
the  contract  contemplates;  thai  the 
loss  of  the  property  would  fall  upon 
him,  notwithstanding  his  contract,  and 
for  the  reason  that  he  is  not  able  to 
carry  it  out;  and  it  might  well  be  said 
in  such  case  that  there  was  no  sale 
within  the  meaning  of  the  policy." 

In  Merrill  v.  Beckwith,  163  Mass. 
503,  40  N.  E.  855,  (a  case  not  involving 
risk  of  loss),  the  court  said:  ''Where 
the  relation  between  the  parties  is 
simply  that  of  contract,  namely,  where 
one  agrees  to  seU,  and  the  other  to  buy, 
there  is,  correctly  speaking,  no  trust 
created,  but  merely  'a  contract  of  sale 
and  purchase,  of  which  a  court  of 
equity  will,  under  certain  circumstances, 
decree  a  specific  performance.'      But, 


where  the  persoa  agreeing  to  pur- 
chase has  been  allowed  by  the  owner 
to  enter  upon  the  land  and  make  im- 
provements, there  is  a  trust  created  in 
his  favor." 

In  Good  V.  Jarrard,  03  S.  Car.  229, 
76  a  E.  608,  701,  43  L.  R.  A.  (N.  S.) 
383,  the  court  said:  "In  the  present 
case  the  defendant  was  not  in  posses- 
sion, did  not  have  the  right  of  posses- 
sion, nor  did  he  have  the  right  to 
exercise  a  single  right  incident  to  owner- 
ship, but  simply  had  the  right  to  spe- 
cific performance  of  the  contract,  upon 
condition  that  he  complied  with  the 
requirements  of  the  contract  to  be 
performed  by  him;  while,  on  the  other 
hand,  the  plaintiff,  as  between  her  and 
the  defendant,  had  not  only  the  actual 
possession,  but  likewise  the  right  of 
possession,  through  her  tenants,  also 
the  legal  title,  of  which  she  could  not 
be  divested  before  the  time  mentioned 
in  the  contract. 

"If  the  vendee  had  entered  into 
possession,  he  unquestionably  would 
have  had  to  bear  the  loss,  on  the  ground 
that  it  was  his  duty  to  protect  the  prop- 
erty. It  would  therefore  be  inequitable 
to  throw  the  loss  on  him,  when  the 
property  was  destroyed  during  the 
time  the  vendor  was  in  possession." 

See  also  Elmore  v.  Stephens  Russell 
Co.,  88  Oreg.  509, 171  Pa.  763.  In  New 
York  until  recently,  it  seemed  probable 
that  unless  the  vendee  was  in  possession 
the  risk  would  remain  with  the  vendor. 
Goldman  v,  Rosenberg,  116  N.  Y.  78, 
22  N.  E.  259;  Listman  v.  Hickey,  65 
Hun,  8,  aff'd  without  opinion  143  N. 
Y.  630,  37  N.  E.  827,  and  though  the 
latest  decision,  Sewell  v.  Underbill,  197 
N.  Y.  168,  90  N.  E.  430,  27  L.  R.  A. 
(N.  S.)  233,  accepted  in  terms  the 
English  doctrine,  the  court  adds  (p. 
172):  "It  will  be  perceived  that  its 
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the  seller  sends  the  animal  over  the  country  to  race  for  his  own 
benefit,  he  would,  if  the  English  rule  were  logically  followed, 
do  so  at  the  risk  of  the  buyer.*^  The  carriage-horse,  (m  the 
other  hand,  would  remain  at  the  risk  of  the  seller  till  the 
end  of  the  season.  Surely  the  intention  of  the  parties  as  to 
the  time  of  transfer  is  the  same  in  both  cases.  If  it  be  sug- 
gested that  in  both  cases  the  parties  contemplate  an  immediate 
transfer  of  ownership,  but  that  in  the  case  of  the  carriage-horse 
equity  cannot  effectuate  this  intention,  in  the  case  of  the 
race-horse  it  can,  the  answer  is,  that  if  the  parties  meant  a 
present  transfer  and  lease  back  during  the  season  they  would 
say  so.  It  would  be  perfectly  easy  to  express  such  an  intention, 
and  in  the  case  of  personalty  the  intention,  if  expressed,  would 
be  perfectly  effectual  without  any  fonnality.  In  truth,  the 
argument  for  throwing  the  loss  upon  the  purchaser  in  an 
executory  contract  of  sale  where  possession  is  not  given  to 
the  piu'chaser  cannot  be  put  more  strongly  than  this.  Equity 
while  protecting  the  vendee  far  less  than  a  mortgagor,  and 
not  treating  him  consistently  as  an  owner  subject  to  a  charge 
for  the  price,  nevertheless  gives  him,  whatever  his  intention, 
assurance  far  greater  than  a  court  of  law  can  give,  that  the 
specific  subject  of  the  sale  will  become  his,  and,  if  not  at  the 


application  is  justified,  not  only  by  the 
theory  upon  which  a  court  of  equity 
proceeds,  but  by  the  facts,  which 
establish  that  the  contract,  its^,  had 
been  performed  and  that  the  tenmna- 
tion  of  the  transaction,  through  a 
formal  delivery  of  the  instruments, 
was  delayed  as  a  matter  of  convenience, 
and  not  for  any  matter  essential  to  the 
passing  of  the  title.  The  title  was 
accepted  and  the  contract  was  consum- 
mated, prior  to  the  fire,  and  what  was 
deferred  was  the  matter  of  placing  the 
deed  and  the  mortgage  upon  the  rec- 
ords; a  formality  which  it  was  agreed 
should  operate  as  a  delivery,  on  either 
side.  Hiere  is  the  further  feature  of 
this  case  that  the  plaintiff,  as  vendee, 
went  into  the  possession  of  the  premises 
upon  the  execution  of  the  contract,  not 
as  a  tenant  paying  rent,  but  as  their 


equitable  owner  and  entitled  to  their 
beneficial  enjoyment." 

**But  a  Bixif^e  case  seems  to  have 
arisen  in  regard  to  risk  under  oonti«cts 
for  the  sale  of  personal  property  of  such 
a  character  that  the  contract  would  be 
specifically  enforced,  but  no  possible 
theory  can  be  suggested  for  distin- 
guishing such  a  contract  in  this  oonneo- 
tion  from  a  contract  to  sell  real  estate. 
In  Pdtts  Drug  Co.  p,  Benedict,  156 
Gal.  322,  104  Pac.  432,  25  L.  R.  A. 
(N.  S.)  609,  the  contract  related  to  the 
sale  of  a  leasdiold.  The  court  caBed 
attention  to  the  fact  that  sudi  an 
interest  was  regarded  as  personalty, 
and  cited  decisions  regarding  ordinary 
chattel  property,  not  commenting 
on  the  fact  that  specific  perfomianoe 
would  be  granted  of  such  a  contnct 
as  that  under  consideration. 
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time  fixed  by  the  contract,  yet  with  damages  stifficient  to 
pay  for  the  delay.  In  return  for  this  assurance  equity  demands 
as  a  price  in  spite  of  his  iutention  as  to  ownership  that  the 
vendee  take  the  risks  of  accidental  loss.  The  propriety  of 
such  a  requirement  depends  on  the  answer  to  three  questions : 
Is  it  in  accordance  with  natural  justice?  Is  it  of  practical 
advantagie?  Is  it  in  conformity  with  the  principles  of  law 
in  analogous  cases? 

Views  of  natural  justice  vary  so  much  that  it  is  not  very 
profitable  to  discuss  the  topic,  but  certainly  in  dealing  with 
contracts  no  general  rule  can  be  more  just  than  to  aim  to 
follow  the  intention  of  the  parties,  not  only  as  to  ownership 
but  as  to  the  incidents  of  ownership,  and  therefore  to  throw 
the  loss  on  the  purchaser  if  the  parties  intend  a  present  transfer, 
on  the  vendor  if  they  intend  a  future  transfer.  It  is  frequently 
suggested  that,  as  the  vendee  gets  the  benefit  of  any  chance 
improvement  of  the  property,  he  should  therefore  suffer  for 
a  chance  loss.  There  are  several  answers  to  this.  In  the 
first  place,  it  proves  too  much,  for  it  is  as  applicable  to  per- 
sonal property  as  to  real  property.  In  the  second  place,  there 
are  practically  no  chance  improvements  analogous  to  chance 
destruction.  In  the  third  place,  it  is  not  certain  that  the 
vendee  would  get  the  benefit  of  aa  advaatageous  change  in 
the  property  of  such  a  character  as  to  alter  its  natiu*e,  whether 
the  subject  of  the  sale  were  realty  or  personalty.^ 


"  Good  V.  Jarrard,  03  S.  C.  229,  76 
8.  E.  608,  702,  43  L.  R.  A.  (N.  S.)  383. 
"It  ia  faUacious  to  argue  that  the  loss 
should  be  borne  by  the  vendee,  on  the 
ground  that  if  the  value  of  the  land 
enhances  he  would  receive  the  benefit 
thereof,  and  therefore  he  should  sus- 
tain the  loss  when  the  land  decreased 
in  value.  The  argument  is  not  sound, 
for  the  reason  that  in  one  case  he  gets 
the  specific  property  for  which  he  bar- 
gained, whereas  in  the  other  case  he 
does  not,  on  account  of  the  failure  of 
tJie  vendor  to  carry  out  his  contract, 
by  disregarding,  as  we  have  shown,  the 
double  duty  resting  on  him  to  protect 
the  property  from  destruction  by  fire." 


A  few  analogies  suggest  themselves. 
In  the  case  of  accession,  where  the 
nature  of  property  has  been  changed 
by  work  done  upon  it,  if  there  has  been 
no  wilful  conversion,  the  owner  loses 
his  right  to  the  property  itself  add  has 
only  a  right  to  its  money  value  in  its 
original  form.  Warren's  Gases  on 
Property,  vol.  i,  pp.  149-168.  It  is 
true  that  in  such  cases  the  increased 
value  is  due,  not  to  chance,  but  to  work 
of  the  defendant  or  some  one  from 
whom  he  claims.  Nevertheless,  the 
fact  remains  that  the  plaintiff  had  a 
right  to  a  specific  thing  against  one  in 
possession  of  it,  and  lost  that  ri^t 
because  of  the  change  in  its  nature  and 
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§  942.  Practical  advantages  of  leaving  risk  with  the  vendor 
in  possession. 

The  practical  advantages  of  leaving  the  risk  with  the  vendor 
until  transfer  of  possession  are  obvious.  In  the  first  place,  it, 
is  better  in  a  doubtful  case  to  let  a  loss  lie  where  it  falls,  and 
to  deny  rehef  which  requires  litigation.  As  the  vendor  in 
possession  will  rarely  have  been  paid  in  advance,  to  throw 
the  risk  on  him  makes  no  transfer  of  money  or  property  nec- 
essary to  adjust  the  rights  of  the  parties.  More  important 
than  this  principle  is  the  consideration  that  it  is  wiser  to  have 
the  party  in  possession  of  property  care  for  it  at  his  peril,  rather 
than  at  the  peril  of  another.  Of  course,  if  the  vendor  in  pos- 
session is  n^ligent,  and  owing  to  his  n^ligence  the  property 
is  injiu^  or  destroyed,  as  matter  of  law  the  loss  is  his  on 
any  view,  but  there  may  be  a  great  difference  between  not 
being  so  n^ligent  as  to  be  liable,  and  taking  such  care  as  would 
be  induced  by  a  great  personal  stake  in  the  consequence.  Then, 
too,  negUgence  of  a  vendor  in  possession  is  a  very  difficult 
thing  to  prove,  and  the  biu'den  of  proving  it  under  the  English 
rule  is  upon  the  vendee.  A  fiuiJier  consideration  is  the  arrange- 
ment of  the  insurance.  If  the  contract  immediately  throws 
the  risk  on  the  purchaser,  it  practically  removes  it  from  an 


value,  and  it  is  this  change  which  is  the 
gist  of  the  defence.  On  the  other  hand, 
it  may  be  suggested  that  the  young  of 
animals  which  the  owner  had  contrac- 
ted to  sell  would  presumaUy  pass  to 
the  buyer,  parltia  sequitur  venbrem, 
Santos  V.  lUidge,  6  C.  B.  N.  S.  841,  852; 
Buckmaster  v.  Smith,  22  Vt.  203; 
Clark  V.  Hayward,  51  Vt.  14.  See 
further  16  Harv.  L.  Rev.  442.  But 
in  case  of  an  agreement  to  sell  a  specific 
animal,  or  perhaps  even  a  herd,  at  a 
future  day,  this  is  open  to  doubt.  If 
the  buyer  was  held  entitled  to  the 
yoimg,  it  would  be  because  of  a  maxim 
in  the  Roman  law,  which,  as  it  threw 
aJl  risks  on  the  buyer,  necessarily  gave 
him  all  profits.  Moreover,  the  maxim 
related  primarily  to  status  rather  than 
title.  In  2  Kent's  Com.  361,  the 
learned  author  says:  ''If  a  person  hires 


for  a  limited  period  a  flock  of  sheep  or 
cattle  of  the  owner,  the  increase  of  the 
flock  during  the  term  belongs  to  the 
usufructuary,  who  is  regarded  as  Um- 
porary  proprietor.  This  general  princi- 
ple of  law  was  admitted  in  Wood  v. 
Ash,  Owen,  139,  and  reoogniied  in 
Putnam  v.  Wyley,  8  Johns.  432,  5  Am. 
Dec.  346.''  One  who  agrees  to  sell  at  a 
f utiue  day,  retaining  in  the  meantime 
the  jtL8  fruendi,  should  have  rii^ts  at 
least  equal  to  a  lessee.  The  case  of 
dividends  on  shares  of  stock  declared 
between  the  day  of  a  contract  to  sell 
and  the  time  for  delivery  or  transfer 
may  also  be  suggested.  But  dividends 
are  not  extraordinary  accidental  acces- 
sions. They  are  normal  inctdente^ 
analogous  to  rents  and  profits  of  real 
estate.  To  some  extent  the  same  mi^ 
be  said  of  the  increase  of  animals. 
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insurer  of  the  property,  for  the  vendor's  insurable  mterest 
becomes  only  that  of  a  mortgagee;  so  that,  even  if  the  insurer 
were  forced  to  pay  the  vendor,  he  would  be  subrogated  to 
the  claim  of  the  latter  against  the  purchaser.  This  can  hardly 
be  thought  a  happy  result,  yet  it  is  one  likely  to  happen  after 
any  contract  of  sale.  The  vendor  ordinarily  has  insurance 
at  the  time  of  the  contract.  The  purchaser  can  have  none, 
for  till  after  that  time  he  has  no  insurable  interest.  In  fact, 
the  purchaser  relies  on  the  vendor's  insurance  as  a  protection 
to  the  propCTty.  Even  if ,  as  is  not  infrequently  provided, 
the  vendor's  insurance  is  by  agreement  to  be  assigned  to  the 
purchaser  when  the  property  is  transferred,  or  to  be  held 
for  his  benefit  in  the  meantime,  either  the  vendor  or  the  pur- 
chaser is  not  protected  by  the  English  law.^ 


§  943.  English  rule  disregards  analogies. 

Finally,  the  doctrine  of  equity  here  criticised  does  not  follow 
the  analogy  of  cases  indistinguishable  on  any  sound  principle. 

In  Taylor  v.  Caldwell,^'  the  plaintiff  had  contracted  with 
the  defendant  for  the  hire  of  a  music  hall  for  several  specified 
dajTs.  The  hall  was  burned  before  the  time.  The  action  was 
brought  against  the  owner  for  damages.  The  trial  court 
directed  a  verdict  for  the  plaintiff,  but  a  rule  to  enter  a  verdict 
for  the  defendant  was  made  absolute.  Blackburn,  J.,  at  the 
end  of  an  elaborate  opinion,  said:     ^'We  think,  therefore. 


**  "The  oommon  practice  of  inserting 
in  conditions  of  sale  that  the  purchaser 
shall  have  the  benefit  of  any  insurance 
effected  by  the  vendor  exposes  the 
vendor  to  the  danger  of  having  to  hand 
over  the  insurance  money  to  the  pur- 
chaser, and  at  the  same  time  of  being 
liable  to  the  insurance  company  for  an 
equivalent  amount  of  his  purchase 
money."  Dart,  Vendors  and  Pur- 
chasers (6th  ed.)f  p.  197.  The  pur- 
chaser is  not,  without  agreement,  en- 
titled to  the  iosurance  of  the  vendor. 
Poole  V.  Adams,  12  W.  R.  683;  Rayner 
V.  Preston,  18  Ch.  D.  1 ;  King  ».  Preston, 
11  La.  Ann.  95;  Clinton  v.  Hope  Ino. 
Co.,  45  N.  Y.  454,  465.    So  obnoxious 


is  this  result  that  not  a  few  American 
courts  have  been  driven  to  violate  a 
fundamental  principle  of  insurance 
law,  that  the  contract  of  insurance  is 
one  of  personal  indenmity,  and  have 
held  the  vendor  a  trustee  of  the  in- 
surance for  the  purchaser.  Skinner 
V.  Houghton,  92  Md.  68,  48  Atl.  85; 
Manning  v.  North  British,  etc..  Ins. 
Co.,  123  Mo.  App.  456,  99  S.  W.  1095; 
Gilbert  v.  Port,  28  Ohio  St.  276;  Reed 
V,  Lukens,  44  Pa.  200,  84  Am.  Dec.  425. 
See  also  Hill  v.  Cumberland  Valley 
Mutual  Protection  Co.,  59  P&.  474; 
Parcell  v.  Grosser,  109  Pa.  617,  1  Atl. 
909. 
•»3B.  &S.  826. 
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that  the  music  hall  having  ceased  to  exist,  without  fault  of 
either  party^  both  parties  are  excused,  the  plaintiffs  from 
taking  the  gardens  and  paying  the  mon^,  the  defendants 
from  performing  their  pronuse  to  give  the  use  of  the  hall  and 
gard^is  and  other  things."  ^  It  is  true  the  i^reement  could 
not  have  been  specifically  enforced  as  a  whole,  because  the 
defendant  had  agreed  to  provide  certain  things  necessary 
for  the  proposed  entertainments  besides  the  hall;  but  the 
principle  is  stated  as  a  general  one,  and  the' case  has  become 
a  leading  authority  for  similar  cases.  It  has  not  been  sug- 
gested that  the  principle  does  not  apply  to  a  contract  that 
might  have  been  specifically  enforced  owing  to  the  nature  of 
the  property  to  which  it  related. 


§  944.  Risk  in  leased  property. 

It  is  instructive  to  consider  in  tliis  connection  the  law  in 
regard  to  leased  property.  By  the  early  English  law  it  seeois 
clear  that  if  rent  was  merely  reserved  and  the  lessee  did  not 
in  terms  covenant  to  pay  it,  even  a  partial  destruction  of 
leased  property  abated  the  rent  or  a  part  of  it  proportioned 
to  the  injury  to  the  premises.^   But  where  the  lessee  expressly 


^  Page  840. 

'The  leading  case  is  Richards  le 
Tavemer'B  case,  Dyer,  66  a:  "A  man 
makes  a  lease  for  years  of  land  and  of  a 
stock  of  sheep,  rendering  certain  rent, 
and  all  the  sheep  died:  it  was  asked 
upon  the  indoiture  of  Richards  le 
Tavemer,  whether  this  rent  might  be 
apportioned?  And  some  were  of 
opinion  that  it  should  not,  although  it 
is  the  act  of  God,  and  no  default  in  the 
lessee  or  lessor;  as  if  the  sea  gain  upon 
part  of  the  land  leased,  or  part  is  burned 
with  wildfire,  which  is  the  act  of  God, 
the  rent  is  not  apportionable,  but  the 
entire  rent  shall  issue  out  of  the  re- 
mainder; otherwise  is  it  if  part  be  re- 
covered or  evicted  by  an  elder  title, 
then  it  is  apportionable.  And  of  this 
opinion  were  Bromeley,  Portman, 
Hales,  Serjeants,  Luke,  Juatice,  Brooke 
and    aeveral    of    the    Temple.      But 


Marvyne,  Brown,  JueHoee,  Townshend, 
Griffith,  and  Foster  e  contra;  but  all 
thou^t  it  was  good  equity  and  reason 
to  apportion  the  rent.  And  afterwards 
this  case  was  aiigued  in  the  readings  by 
More  in  the  following  Lent.  And  it 
seemed  to  him,  and  to  Brooke,  Hadley, 
Fortescue  and  Brown,  JuMxs,  that 
the  rent  should  be  apportioned  because 
there  is  no  default  in  the  lessee." 

The  statements  is  this  case  as  to  the 
effect  of  gain  by  the  sea  or  burning  by 
wildfire  are  dted  in  the  leading  case  of 
Paradine  v,  Jane,  Aleyn,  26,  and  fre- 
quently since,  as  authority,  but  it 
certainly  does  not  appear  what  view 
the  majority  of  the  court  hdd. 

In  Roue's  Abridgment,  236,  it  is 
said  that  if  a  man  leases  land  and  part 
is  surrounded  by  fresh  water,  there 
will  be  no  apportionment  because  the 
tenant  shall  have  the  fish  and  may  be 
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covenanted  to  pay  the  rent  (as  is  the  ahaost  imiversal  custom) 
he  must  keep  his  covenant,  though  the  leased  property  suf- 
fered injury  by  accident.'    In  the  mneteenth  century  the  land- 


expected  to  regain  the  land.  So  if  the 
land  is  burned  over  by  wildfire,  but  if 
part  of  the  land  is  surrounded  by  salt 
water,  there  will  be  an  apportionment, 
because  any  one  may  fish  in  the  water, 
and  there  is  no  reasonable  possibility 
of  regaining  the  land. 

The  substance  of  this  is  repeated  in 
6  Bacon's  Abridgment  (6th  ed.),  49, 
50,  and  in  Chief  Baron  Gilbert's  trea- 
tise on  Rent,  186,  187  (1758).  But  see 
the  case  of  Faradine  v.  Jane,  Aleyn,  26, 
in  the  following  note. 

*  Faradine  v,  Jane,  Aleyn,  26,  was  an 
action  of  debt  on  a  lease  rendering  rent. 
The  defendant  pleaded  that  Prince 
Rupert,  an  aUen  enemy  with  a  hostile 
army,  had  expelled  him  and  kept  him 
out  of  possession.  This  was  held  in- 
sufficient. "And  this  difference  was 
taken,  that  where  the  law  creates  a 
duty  or  charge,  and  the  party  is  dis- 
abled to  perform  it  without  any  de- 
fault in  him,  and  hath  no  remedy  over, 
there  the  law  will  excuse  him;  .  .  . 
but  when  the  party  by  his  own  contract 
creates  a  duty  or  charge  upon  himself 
he  is  bound  to  make  it  good,  if  he  may, 
notwithstanding  any  accident  by  in- 
evitable necessity,  because  he  might 
have  provided  against  it  by  his  con- 
tract. And  therefore,  if  the  lessee 
covenant  to  repair  a  house,  though  it 
be  burnt  by  lightning,  or  thrown  down 
by  enemies,  yet  he  ought  to  repair  it. 
Dyer,  33  a,  40  £.  3. 6.  h.  Now  the  rent 
is  a  duty  created  by  the  parties  upon 
the  reservation,  and  had  there  been  a 
covenant  to  pay  it,  there  had  been  no 
question  but  the  lessee  must  have  made 
it  goody  notwithstanding  tJie  inter- 
ruption by  enemies,  for  the  law  would 
not  protect  him  beyond  his  own  agree- 
ment, DO  more  than  in  the  case  of 
reparations.  This  reservation  then 
being  a  ooyenant  in  law,  and  whereupon 


a  ooyenant  hath  been  maintained  (as 
RoUe  said),  it  is  all  one  as  if  they  had 
been  an  aciual  covenant." 

After  this  it  seems  not  to  hare  been 
doubted  in  England  that  at  least  if  the 
tenant  had  covenanted  to  pay  rent  he 
would  not  be  excused  at  law.  Monk 
V.  Cooper,  2  Ld.  Ray.  1477;  s.  c.  2 
Strange,  763;  Shubrick  t;.  Salmond,  3 
Burr.  1637,  1640;  Findar  v.  Ainsley 
(Lord  Mansfield,  1763);  1  T.  R.  312; 
Bdfour  t;.  Weston,  1  T.  R.  310;  Baker 
9.  Holtpzaffell,  4  Taunt.  45;  Ison  v. 
Gorton,  5  Bing.  N.  C.  501;  Arden  v. 
Pullen,  10  M.  &  W.  321.  And  the  law  in 
the  United  States  is  generally  the  same. 
Osbom  V,  Nicholson,  13  Wall.  654, 
660,  20  L.  Ed.  689;  Viterbo  v.  Fried- 
lander,  120  U.  8.  707,  30  L.  Ed.  776, 
7  Sup.  Ct.  Rep.  962;  Warren  v.  Wagner, 
75  Ala.  188,  51  Am.  Rep.  446;  Cook  v. 
Anderson,  85  Ala.  99, 4  So.  713;  Cowley 
V.  Lumley,  39  Cal.  151, 2  Am.  Rep.  430; 
Robinson  v.  L'Engle,  13  Fla.  482;  Coy 
V.  Downie,  14  Fla.  544;  White  v. 
Molyneux,  2  Ga.  124;  Lennard  v. 
Boynton,  11  Ga.  109;  Pope  v.  Garrard, 
39  Ga.  471;  Fleming  v.  King,  100  Ga. 
449,  28  S.  E.  239;  Peck  v.  Ledwidge,  25 
HI.  109;  Stubbings  v,  Evanston,  136 
m.  37,  26  N.  E.  577,  11  L.  R.  A.  839; 
Smith  V,  McLean,  22  111.  App.  451,  454; 
Womack  v.  McQuarry,  28  Ind.  103,  92 
Am.  Dec.  306;  Skillen  v.  Waterworks 
Co.,  49  Ind.  193,  198;  Harris  v.  Heack- 
man,  62  la.  411, 17  N.  W.  592;  Redding 
V,  Hall,  1  Bibb,  536;  Hdbum  v,  Mof- 
ford,  7  Bush,  169;  Lamott  v.  Sterett,  1 
Har.  &  J.  42;  Fowler  v.  Bott,  6  Mass. 
63;  Kramer  t;.  Cook,  7  Gray,  550,  553; 
Roberts  v.  Lynn  Ice  Co.,  187  Mass. 
402,  73  N.  E.  523;  Lanpher  v,  Glenn, 
37  Minn.  4,  33  N.  W.  10;  Gibson  v. 
Perry,  29  Mo.  245;  Hallett ».  Wyhe,  3 
Johns.  44,  3  Am.  Dec.  457;  Cxates  v. 
Green,  4  Paige  Ch.  355;  Patterson  v. 
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lord  has  been  allowed  to  recover  in  an  action  for  use  and 
occupation,  though  the  premises  were  entirely  destroyed;* 
and  now  it  is  not  likely  that  much  weight  would  be  given  to 
the  fomx  of  the  lease,  if  it  contained  no  proviso  relieving  Uie 
tenant.  In  one  or  two  early  cases  it  was  intimated  that  the 
tenant  might  have  relief  in  equity  from  his  legal  liability,^ 
but  these  cases  have  been  overruled/ 


Ackerson,  1  Edw.  Ch.  96;  Howard 
V.  Doolittle,  3  Duer,  464;  Graves  v.  Ber- 
dan,  26  N.  Y.  498,  600;  Hilliard  v.  New 
York,  etc.,  Gas  Coal  Co.,  41  Oh.  St. 
662,  52  Am.  Rep.  99;  Felix  v.  Griffiths, 
56  Ohio  St.  39,  45  N.  E.  1092;  Harring- 
ton V,  Wateon,  11  Ore.  143,  3  Pac.  173, 
50  Am.  Rep.  465;  Moline  v.  Portland 
Brewing  Co.,  73  Or.  532,  144  Pac.  572; 
French  v.  Richards,  6  Phila.  547; 
Diamond  t^.  Harris,  33  Tex.  634;  Ar- 
benz  V.  Exley,  52  W.  Va.  476,  44  S.  E. 
149,  61  L.  R.  A.  957;  Cross  v.  Button, 
4  Wis.  468.  But  the  law  is  otherwise 
in  Nebraska,  Wattles  v.  South  Omaha 
Ice  &  Coal  Co.,  50  Neb.  251,  60 
N.  W.  785,  36  L.  R.  A.  424,  61 
Am.  St.  Rep.  554;  and  South  Caro- 
lina, Ripley  v.  Wightman,  4  McC. 
447;  Coogan  v,  Parker,  2  S.  C.  255,  16 
Am.  Rep.  659;  and  perhaps  in  Kansas, 
Whitaker  v.  Hawley,  25  Kan.  674,  37 
Am.  Rep.  277.  See  also  Taylor  v. 
Hart,  73  Miss.  22,  18  So.  546,  30  L.  R. 
A.  716.  It  is  iounaterial  that  the 
lessor  had  insurance  on  the  property, 
and  has  collected  or  can  collect  the 
money  and  refuses  or  fails  to  rebuild. 
Sheets  v.  Sdden,  7  WaU.  416,  424,  19 
Leeds  v.  Cheetham,  1  Sim.  146;  Lofft 
V.  Dennis,  1  E.  &  E.  474;  L.  Ed. 
166,  169;  Skillen  v.  Water  Works 
Co.,  49  Ind.  193,  198;  Carlson  t;.  Pres- 
byterian Board  ,67  Minn.  436, 70  N.  W. 
3;  Piatt  v.  Richmind,  etc.,  R.,  108  N.  Y. 
358,  15  N.  E.  393;  Bussman  v.  Ganster, 


72  Pa.  285;  Hoy  v.  Holt,  91  Pa.  88,  90, 
36  Am.  Rep.  659.  And  if  the  lessee 
builds  in  fulfilment  of  a  covenant  to 
repair  he  has  no  right  to  the  insurance. 
Ely  V.  Ely,  80  lU.  532.  See  also  ififra, 
§1964. 

*  Izon  V.  Gorton,  5  Bing.  N.  C.  501. 
And  see  Packer  v,  Giblnns,  1  Q.  B.  421. 

*In  Harrison  v.  Loxxl  North,  Ch. 
Gas.  83,  the  plaintiff  sought  to  be  re- 
lieved from  payment  of  rent  for  a  house 
which  was  taken  from  his  possesnon 
during  the  civil  war  for  use  as  a  hospi- 
tal. For  the  plaintiff  it  was  aigaed 
that  this  was  not  like  an  ordinary  esse 
of  ouster  by  a  third  person,  for  there 
was  no  remedy  over.  For  the  defend- 
ant it  was  said:  ''The  plaintiff  hath  a 
pitiful  case,  but  not  such  as  this  court 
can  relieve,  for  the  law  and  equity  is 
all  one  in  this  case,  .  .  .  and  cited  the 
case  of  Carter  and  Cummins  about  two 
years  since  in  this  court,  where  the 
plaintiff  being  a  tenant  of  a  wharf, 
which  by  an  extraordinary  flood  was 
carried  all  away,  brought  his  bill  to  be 
relieved  against  paying  of  his  rent,  but 
all  the  relief  he  had  was  only  against 
the  penalty  of  the  bond,  which  was 
broken  for  non-payment  of  rent;  and 
the  defendant  ordered  only  to  bring 
debt  for  his  rent.  .  .  .  The  Lord  Chan- 
cellor (Sir  Orlando  Bndgeman)  took 
time  to  advise;  but  declared  if  he  could 
he  would  relieve  the  tenant." 

In  Brown  v,  Quilter,  Ambler,  619, 


•Hare  v.  Groves,  3  Anstr.  687; 
Holtzapffel  v.  Baker,  18  Yes.  115; 
Leeds  v.  Cheetham,  1  Sim.  146,  150, 
See  to   the  same  effect  Redding  v. 


Hall,  1  Bibb,  536;  Harrison  r.  Murrell, 
5  T.  B.  Mon.  359;  Lamott  v,  Sterett,  1 
Har.  &  J.  42;  Hicks  v.  Parham,  3  Hayw. 
(Tenn.)  224,  9  Am.  Dec.  745. 
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§  946.  Distinction  between  total  and  partial  destruction  of 
leased  property. 
In  England  no  distinction  is  made  between  partial  destruc- 
tion of  the  leased  premises  as  where  leased  land  rejoaains  after 
the  calamity,  and  total  destruction  as  where  the  lease  is  of 
a  single  room  or  story  of  a  building  without  land,  and  the 
entire  building  is  destroyed.  In  the  latter  case,  as  well  as 
the  former,  the  tenant  must  pay  rent  J  In  the  United  States, 
however,  the  tenant  is  relieved  m  case  of  total  destruction 
of  the  leased  premises.^  It  is  difficult  to  see  how  total  de- 
struction of  the  property  leased  should  have  any  effect  upon 
a  covenant  to  pay  rent  if  partial  destruction  has  none.  The 
only  ground  for  relieving  in  the  former  case  is  because  there 
has  been  a  failure  of  consideration.  If  a  lease  were  dealt 
with  like  an  ordinary  bilateral  contract  this  would  be  true;* 
but  it  should  equally  follow  that  the  partial  failing  o/  con- 
sideration in  the  latter  case  should  serve  as  a  partial  defense. 

Lord  Chanoellor  Northington  expressed      New  York   &c,  Co.,  41  Ohio  St.  662, 

666,  52  Am.  Rep.  99;  Harrington  v, 
Watson,  11  Ore.  143,  146,  3  Pac.  173, 
50  Am.  Rep.  465;  Hahn  v.  Baker  Lodge, 
21  Ore.  30,  34,  27  Pac.  166,  13  L.  R.  A. 
158,  28  Am.  St.  Rep.  723;  Conn.  Mut. 
Life  Ins.  Go.  v.  United  States,  21  Court 
of  Claims,  195,  201.  But  in  Kentucky 
the  English  law  was  followed,  Helbum 
9.  Mofford,  7  Bush,  169,  until  changed 
by  statute.  See  Sun  Lis.  Office  v. 
Varble,  103  Ky.  758,  46  S.  W.  486,  41 
L.  R.  A.  792.  See  also  Humiston  v, 
Wheeler,  175  lU.  514,  51  N.  E.  893; 
Ainsworth  v.  Moimt  Moriah  Lodge, 
172  Mass.  257,  52  N.  E.  81;  Uhler 
V.  Cowen,  199  Pa.  316,  49  Atl.  77.  In 
Porter  v.  Tull,  6  Wash.  408,  33  Pac. 
965,  36  Am.  St.  Rep.  172,  the  tenant 
whose  rent  was  payable  monthly  in 
advance  was  allowed  to  recover  be- 
cause of  failure  of  consideration  a 
portion  of  a  month's  rent  after  the 
total  destruction  of  the  leased  pre- 
mises during  the  month. 

*0n  the  independency  of  covenants 
in  leases,  see  supra,  §  890. 


surprise  that  it  was  considered  so  clear 
that  the  landlord  could  recover  rent  at 
law,  and  said  that  ''when  an  action  is 
brought  after  the  house  is  burnt  down, 
there  is  a  good  ground  of  equity  for  an 
injunction  till  the  house  is  rebuilt.'* 
The  IhII  was  in  fact  dismissed  because 
the  landlord  in  his  answer  offered  to 
cancel  the  lease,  and  the  tenant  de- 
dined  to  accept  a  cancellation.  The 
same  Chancellor  is  said  to  have  pro- 
ceeded upon  the  same  theory  in  Cam- 
den V.  Morton,  2  Eden,  219;  and  Lord 
Apsley  adopted  it  in  Steele  v.  Wright, 
died  in  1  T.  R.  708.  See  also  Wdgall 
V.  Waters,  6  T.  R.  488,  489,  per  Lord 
Kenyon. 

7  Ixon  V.  Gorton,  5  Bing.  N.  C. 
501. 

•  McMillan  v.  Solomon,  42  Ala.  356, 
94  Am.  Dec.  654;  Ainsworth  v,  Ritt, 
38  Cal.  89;  Alexander  v.  Dorsey,  12 
Ga.  12,  56  Am.  Dec.  443;  Womack  v. 
McQuarry,  28  Ind.  103,  92  Am.  Dec. 
306;  Shawmut  Nat.  Bank  v,  Boston, 
118  Mass.  125,  128;  Graves  v,  Berdan, 
29  Barb.  100,  26  N.  Y.  498;  Hilliard  v. 
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In  one  case  it  was  intimated  that  a  calamity  occuiring 
before  the  tenant  was  entitled  to  possession  under  the  lease, 
although  not  causing  the  total  destruction  of  the  property, 
entitled  the  tenant  to  rescind  the  lease/^  but  this  distiactioD 
can  hardly  be  supported.  Though  it  is  not  clearly  admitted 
in  the  cases,  a  contract  to  make  a  lease  should  stand  on  the 
same  footing  as  a  contract  to  convey  a  freehold  estate.  ^^ 

§  946.  Comparison  of  a  lease  with  a  contract  to  sell. 

The  distinction,  however,  between  an  actual  lease  and  a 
contract  either  to  make  a  lease  or  to  convey  a  freehold,  is 
obvious.  In  the  first  case  the  lessee  acquires  by  the  deed  an 
actual  legal  estate.  If  that  is  what  he  bargained  for,  it  is 
clear  that  immediately  after  the  conveyance  he  has  received 
the  consideration  for  the  rent.  No  further  performanoe 
is  du^  from  the  lessor.  This  would  be  abundantly  clear  if 
rent  were  customarily  paid  in  a  lump  sum  on  execution  of 
the  lease,  instead  of  in  instahnents  at  stated  periods.  It  is, 
therefore,  not  a  little  odd  to  find  it  imiversaUy  admitted 
that  it  is  a  harsh  rule  of  strict  law  which  requires  a  tenant  to 


"Wood  ».  Hubbefl,  10  N.  Y.  479, 
487.  Ck>inpare  Edwards  v,  McLean, 
122  N.  Y.  302,  25  N.  E.  483. 

"  In  Baoon  v,  Simpeon,  3  M.  &  W. 
78,  it  was  held  that  a  plaintiff  who  con- 
tracted to  assign  a  lease  of  a  furnished 
house  could  not  recover  damages  from 
one  who  contracted  to  buy  it,  and  re- 
fused to  perform  on  account  of  partial 
destruction  because  he  himself  was  not 
ready  to  perform.  It  is  true  the  action 
was  at  law,  and  the  lease  included 
personal  as  weU  as  real  property,  but 
the  decision  is  not  rested  on  these 
grounds.  In  Coimter  t;.  Macpherson, 
5  Moo.  P.  C.  83,  the  landlord  agreed 
to  put  the  premises  in  repair  and  put 
up  an  additional  building.  Before  this 
work  was  completed,  the  premises  were 
partially  burned.  The  landlord  was 
held  not  entitled  to  specific  perfonn- 
anoe  because  the  work  was  not  com- 
pleted, and  this  seems  a  sufficient 
reason.     Huguenin  v,  Courtenay,  21 


S.  C.  403,  53  Am.  Rep.  688,  was  a  suit 
by  the  seller  for  spedfic  perfoimanoe 
of  an  agreement  for  the  sale  of  a  lot  of 
land  on  the  shore  of  an  island,  the  fee 
of  which  was  nominally  in  the  State, 
the  occupants  having  legally  an  estate 
from  year  to  year  and  paying  as  rent 
one  penny  annually,  but  having  for 
practical  purposes  the  absolute  owners 
ship.  Before  the  day  appointed  for 
transfer  of  title  the  sea  washed  away 
a  portion  of  the  lot.  The  court,  though 
expressing  assent  to  the  doctrine  of 
Paine  v,  Meller,  6  Yes.  349,  gave  judg- 
ment for  th6  defendant,  and  distin- 
guished the  case  of  a  sale  of  a  leasehold 
estate.  On  appeal  the  decision  was 
affirmed.  The  decision  was  dearly 
right  on  any  view,  because  the  agree- 
ment was  subject  to  a  condition  idiich 
so  far  as  appeared  had  not  been  pet- 
formed,  and  the  appdlate  court  made 
this  a  secondary  ground  of  decision. 
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pay  rent  when  the  leased  premises  are  destroyedi — a  rule 
from  which  it  was  decided  only  after  some  conflict  that 
equity  would  not  relieve, — ^to  find  that  in  Kentucky,"  and 
New  York,"  by  statute,  and  in  South  Carolina  by  judicial 
decisions,  ^^  a  tenant,  the  actual  owner  of  a  legal  estate,  is  re- 
lieved from  liabihty  by  substantial  destruction  of  the  iM-emises, 
and  that  almost  universally  in  the  United  States  total  destruc- 
tion of  the  leased  premises  terminates  the  tenant's  liability, 
and  yet  to  find  frequently,  in  these  same  jurisdictions,  that 
one  who  has  agreed  to  buy  real  estate  in  the  future,  though 
perhaps  discharged  at  law  by  accidental  injury  to  the  property, 
is  r^aided  by  a  court  of  equity  as  already  having  such  an 
ownership  in  the  property  that  he  must  pay  for  it.  The  facts 
and  opinion  of  Hie  court  in  Huguenin  v.  Courtenay  "  are 
suggestive  in  this  connection.  The  court  says,  in  substance, 
if  a  tenant  is  reheved  by  destruction  of  the  leased  premises, 
he  surely  cannot  be  liable  if  the  premises  are  destroyed  after 
an  agreement  to  lease  in  the  future;  and  a  lease  is  a  lease 
though  it  be  for  999  years  and  whatever  the  rent;  but  if,  in- 
stead of  a  lease  substantially  equivalent  to  a  fee,  the  subject- 
matter  of  the  agreement  were  in  fact  a  fee,  the  seller  would 
be  entitled  to  the  price. 

Doubtless  the  reason  why  a  tenant  is  relieved  to  the  extent 
that  he  is  in  case  of  accidental  injury  or  destruction  to  the 
leased  premises,  is  because  the  parties  to  a  lease  are  apt  to 


»Ky.  Stat.,  Seo.  2207;  Sun  Ins. 
Office  V.  VarUe,  103  Ky.  758,  46  S.  W. 
480^  41  L.  R.  A.  702. 

>*  Chap.  345  of  Laws  of  1860  provideB 
"the  leasees  or  occupants  of  any 
buildiDg  which  shall,  without  any 
fault  or  nec^t  on  their  part,  be  de- 
stroyed or  be  so  injured  by  the  elements 
or  any  other  cause  as  to  be  untenant- 
able and  unfit  fat  occupancy,  shall  not 
be  liable  or  bound  to  pay  rent  to  the 
lesBon  or  owners  thereof  after  such 
destruction  or  injury,  unless  otherwise 
eaqpfessly  provided  by  written  agree- 
ment or  covenant;  and  the  lessee  or 
occupants  may  thereupon  quit  and 
suneDder  possession  of  the  leasehold 


premises  and  of  the  land  so  leased  or 
occupied."  For  the  construction  of 
this  statute,  see  Suydam  v.  Jackson, 
54  N.  Y.  460;  Butler  ».  Kidder,  87  N.  Y. 
06;  Edwards  v.  McLean,  122  N.  Y.  302, 
25  N.  E.  483;  New  York,  etc.,  CJo.  v. 
Motley,  143  N.  Y.  166,  38  N.  E.  103. 
But  where  rent  was  payable  on  the  1st 
of  each  month  in  advance,  and  the 
premises  were  destroyed  by  fire  on 
January  2,  1014,  the  tenant  was  liable 
for  the  January  rent.  Pikeway  Realty 
Corp.  V.  Cohen,  150  N.  Y.  S.  23. 

^«  Ripley  o.  Wightman,  4  McC.  447; 
Coogan  V.  Parker,  2  S.  C.  255,  16  Am. 
Rep.  660. 

»  21  S.  C.  403,  53  Am.  Rep.  688. 


1798 


WILLISTON  ON  CONTRACTO 


§940 


regard  it  rather  as  a  contract  than  as  a  conveyance.  ''A 
lease  is  in  one  sense  a  running  rather  than  a  completed  con- 
tract. It  is  an  agreement  for  a  continuous  interchange  of 
values  between  landlord  and  tenant^  rather  than  a  completed 
contract."  ^*  If  this  were  granted  it  would  only  naake  a  lease 
analogous  to  a  contract  for  the  sale  of  real  estate,  as  dis- 
tinguished from  an  actual  conveyance,  and  if  the  tenant  is 
reUeved  in  the  former  case,  the  purchaser  should  be  in  the 
latter.  Yet  the  same  court  which  exhibited  such  tenderness 
for  the  lessee  as  thus  to  construe  a  lease  has  twice  decided 
that  a  purchaser  is  liable  to  pay  to  the  vendor  the  contract 
price  for  land  taken  by  eminent  domain  before  transfer  of 
the  property,  becoming  entitled  thereby  to  damages  for  the 
taking.  ^^  In  the  later  of  these  two  decisions  the  assessed 
damages  were  exactly  one-third  of  the  contract  price.  ^^ 


^  Whitaker  v.  Hawley,  25  Kan.  674, 
687,  37  Am.  Rep.  277,  per  Brewer,  J. 

»Kulin  V.  Freeman,  15  Kan.  423; 
Gammon  v,  Blaifldell,  45  Kan.  221,  25 
Pftc.  580.  When  Kuhn  v.  Freeman 
was  decided,  the  eminent  judge  who 
wrote  the  opinion  of  the  court  in 
Whitaker  v.  Hawley,  supra,  was  a 
member  of  the  court.  A  contrary 
decision  is  Kares  v.  Covell,  180  Mass. 
206,  62  N.  E.  244,  91  Am.  St.  Rep.  271. 

"  A  lease  of  personal  property  might 
be  thought  to  approach  more  closely  to 
a  continuing  contract,  but  such  leases 
are  rare.  In  the  Southern  States  leases 
of  slaves  were  formerly  not  unusual, 
and  opinion  was  divided  as  to  whether 
the  loss  in  case  of  death  fell  upon  the 
lessor  or  lessee.  It  was  held  that  the 
lessee  was  excused  from  paying  the 
stipulated  hire  in  Collins  v.  Woodruff, 
9  Ark.  463;  Dudgeon  v,  Teass,  9  Mo. 
857;  Bacot  v.  Pamell,  2  Bailey,  424; 
Muldrow  V,  Wilmington  Ac.  R.  R.,  13 
Rich.  69;  Townsend  v.  Hill,  18  Tex. 
422;  George  v.  Elliott,  2  Hen.  &  Mun. 
5.  So  emancipation  by  law  was  held 
to  relieve  the  hirer  from  any  obligation 
to  pay  rent  thereafter.  Wilkes  v. 
Hughes,  37  Ga.  361;  Mundy  v.  Robin- 


son, 4  Bush,  342.  On  the  other  hand, 
by  other  courts  it  was  held  that  the 
hirer  was  not  relieved  in  case  of  the 
slave's  death:  Ricks's  Adm.  v.  DiUa- 
hunty,  8  Port.  134;  Lennard  v,  Boyn- 
ton,  11  Ga.  109;  Harrison  v.  Murrell, 
5  T.  B.  Mon.  359  [see  also  Redding  v. 
Hall,  1  Bibb,  536;  Griswold  o.  Taylor's 
Adm.,  1  Met.  (Ky.)  228;  Hughes  v. 
Todd,  2  Duv.  188];  Harmon  v.  Fleming, 
25  Miss.  135;  ELicks  v.  Parham,  3  Hayw. 
(Tenn.)  224,  9  Am.  Dec.  745;  Wharton 
p.  Thompson,  9  Yerg.  45;  Dickinson 
p.  Cruise,  1  Head,  258;  or  emancipation. 
Coward  v,  Thompson,  4  Coldw.  4^ 
In  all  these  cases  it  is  to  be  noticed 
there  was  not  simply  deterioration,  but 
absolute  destruction  of  the  leased 
property.  But  slaves  were  an  unusual 
kind  of  chattel,  and  it  was  held  that 
the  lease  of  a  slave  gave  the  lessee  a 
property  right,  an  estate  in  the  slave 
so  to  speak,  for  the  term  of  the  lease: 
Smoot  V.  Fitzhugh,  9  Port.  72;  HannoQ 
V,  Fleming,  25  Miss.  135;  McGee  p. 
Currie,  4  Tex.  217,  222.  Specific  per- 
formance was  also  granted  of  oontncts 
relating  to  them.  Murphy  v.  Claik,  9 
Miss.  221;  Williams  p.  Hovraid,  3 
Muiph.  74;  Hony  p.  Glover,  2  Hill's 


L 


§947 


CONTRACTS  FOR  THE  SALE  OF  LAND 


1799 


§  947.  Risk  of  loss  in  fhe  Roman  Law  was  on  the  buyer. 

In  the  Institutes  of  Justinian  it  is  laid  down:  ^*  "As  soon 
as  the  contract  of  purchase  and  sale  is  made,  which  is,  if  the 
transaction  is  without  writing,  whan  the  price  is  agreed,  the 
risk  of  the  thing  sold  immediately  falls  upon  the  buyer,  al- 
though it  has  not  yet  been  delivered  to  him.  Thus,  if  the 
slave  dies  or  is  injured  in  any  part  of  his  body,  or  the  whole 
or  any  part  of  the  house  is  burned,  or  the  whole  or  any  part 
of  the  land  is  carried  away  by  flood  or  is  diminished  or  injured 
by  an  inundation  or  by  a  tempest  which  overthrows  the  trees, 
it  is  the  loss  of  the  buyer,  who  must  pay  the  price  though  he 
does  not  receive  the  thing,"  and  though,  it  may  be  added, 
deUveiy  was  necessary  accordmg  to  the  Roman  law  for  the 
transfer  of  title,  as  it  is  generally  m  the  modem  Civil  law. 

This  view  seems  to  have  been  little  questioned  by  the  Roman 
writers,  though  Africanus  says  that  if  the  treasury  seizes 
upon  an  estate  which  the  owner  has  screed  to  sell  but  has 
not  delivered,  the  owner,  though  not  liable  for  damages. 


Ch.  515;  Henderson  v.  Vaulx,  10  Yerg. 
30,  37.  Ck)nipare  Randolph  v.  Ran- 
dolph, 6  Rand.  194. 

A  lease  of  a  furnished  house  includes 
personal  as  well  as  real  property.  In 
Whitaker  v.  Hawley,  25  Kan.  674,  37 
Am.  Rep.  277,  it  was  held  that  the 
absolute  destruction  of  the  personal 
property  relieved  the  tenant  from 
the  payment  of  the  rent  reserved  as  a 
lump  sum  for  both  personalty  and 
realty,  but  it  was  held  otherwise  in 
Buasman  v,  Ganster,  72  Pa.  285.  See 
also  Womack  v,  McQuarry,  28  Ind. 
103,  92  Am.  Dec.  306;  Clinton  v.  Hope 
Ins.  Co.,  45  N.  Y.  454.  A  contract  to 
assign  the  residue  of  a  term  in  a  fur- 
nished house  was  held  excused  by  the 
destruction  of  the  premises.  Baoon  v, 
Simpson,  3  M.  &W,  78. 

In  the  Civil  Law  a  hirini;  gives  the 
hirer  merdy  a  oontractunl  ri^t,  and 
wherever  that  system  ol  law  prevails, 
the  hirer  is  excused  not  simply  by  the 
destruction,  but  also  by  the  injuiy  of 
the  leased  property,  to  an  extent  pro- 


portional to  the  injury.  Himter's 
Roman  Law  (2d  ed.),  506,  508;  Pothier, 
Contrat  de  Louage,  sections  138-143; 
Code  Civil  Art.  1722,  1  Bell,  Comm. 
(9th  ed.),  S 1208;  Windscheid,  Lehrb. 
des  Pandekt.,  {  400;  Code  of  Louisiana, 
Art.  2667.  The  law  in  Newfoundland 
seems  to  be  the  same,  by  custom. 
Broom  v,  Preston,  Sel.  Cas.  S.  C.  Newf . 
491  (referred  to  in  Gates  o.  Qreen,  4 
Paige,  Ch.  355).  A  lease  in  the  Civil 
Law  is,  therefore,  analogous  to  a  con- 
tract of  sale.  The  civilians  who 
support  the  doctrine  of  the  Roman  law 
as  to  risk  in  contracts  of  sale,  have 
always  been  troubled  to  reoondle  the 
law  as  to  leases.  Hofmann  seems 
clearly  ri^t  in  saying  that  reconcilia- 
tion is  impossible.  Periculum  beim 
Eaufe,  18^21. 

I'lab.  iii.  Tit.  xxiii.  3.  The  rule 
seems  to  be  of  great  antiquity,  and  Dr. 
Franz  Hofmann  endeavors  to  show 
that  it  is  of  Greek  origin.  Periculum 
beim  Kauf  (Vienna,  1870),  pp.  169- 
188. 
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must  restore  the  priee.^  This  text  led  Cujaeius  to  maintain 
that  by  the  Roman  Law  the  risk  remained  with  the  seller 
until  delivery,  but  the  text  was  reconciled  by  other  writers 
as  depending  upon  the  particular  facts  of  the  case.  Thus 
Voet  says:" 

''There  the  question  was  as  to  a  farm,  which,  though  cap- 
tured from  the  enemy,  for  the  time  had  been  left  to  its  f oimer 
owner,  but  afterwards  had  been  confiscated  owing  to  urgent 
necessity  or  public  utility,  as  it  appears  may  be  daae.  Since, 
therefore,  the  seller  could  not  prevent  this  confiscation,  it 
would  have  been  unjust  for  the  buyer  to  be  bound,  because 
the  seller  ought  to  have  warned  an  ignorant  buyer  that  the 
land  was  in  a  position  where  it  might  be  confiscated  at  the 
will  of  the  Prince;  and  if  he  did  not  do  this,  he  is  held  to  res- 
titution of  the  price,  as  if  on  account  of  some  latent  defect  of 
the  thii^." 

§  948.  Until  there  was  emptio  perfecta  the  risk  was  on  flie 
seller. 

In  order  to  transfer  the  risk  to  the  buyer,  it  was  necessaiy 
that  there  should  be  emptio  perfecta.  The  obligation  of  the 
parties  to  go  forward  naight  be  complete,  yet  the  sale  mi^t 
not  be  i)erfect.  To  make  a  perfect  sale  it  was  necessary  for 
the  bargam  to  be  unconditional,  to  relate  to  specific  goods, 
and  for  the  price  to  be  certain.^^  If  a  sale  was  subject  to  a 
suspensive  (or  precedent)  condition,  and  the  subject-matter 
was  destroyed  before  fulfilment  of  the  condition,  tlie  loss  fell 
on  the  seller,  since  the  obhgation  could  never  become  complete; 
but  if  the  injury  to  the  subject-matter  did  not  destroy  it  or 
change  its  identity,  the  loss  fell  on  the  buyer,  if  the  condition 
was  fulfilled,  for  the  fulfilment  was  held  to  relate  back  to 
the  time  when  the  agreement  was  concluded.  If  a  resolu- 
toiy  (subsequent)  condition  was  attached  to  a  bargain,  the 
risk  of  destruction  nevertheless  passed  immediately,  but  the 

^  Dig.  Lib.  19  Qooati  oonducti),  2,  quale  quaatum  ait,  dt  et  pretiom,  et 

d3|   quoted  by  Pothier,   Ck>ntrat  de  pure  venit,  perfecta  est  emptio."  Dis< 

Vente,  §  308.  18,  6,  8.    Pbthier,  Contnt  de  Veote» 

>^  CompexMiium  Juris,  lib.  18  Pan-  §  300;  Moyle,  GontrMt  of  Sale  in  the 

dectarum,  Tit.  vi.  De  Periculo,  1.  Civil  Law,  77. 

^  "Si  id  quod  venierit  appareat  quid 
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risk  of  injuiy  not  amounting  to  destruction  did  not  necessarily 
passy  for  such  injury  would  not  prevent  the  rescission  of  the 
contract  by  the  happening  of  the  condition;  and  if  the  con- 
dition were  dependent  on  the  will  of  the  buyer,  he  would 
naturally  exercise  his  right.  ^*  A  sale  was  also  imperfect  if 
the  amount  of  the  price  was  not  etactly  determined,  or  if  the 
goods  were  not  exactly  defined.  Thus,  in  sales  by  count, 
weigiht,  or  measure,  the  risk  did  not  pass  to  the  buyer  till  the 
goods  were  counted,  weighed,  or  measured.  This  was  so 
where  a  definite  quantity  or  proportion  of  a  specified  mass 
was  sold  at  a  price  to  be  determined  by  calculation  when  the 
goods  should  be  counted,  weighed,  or  measured;  ^^  and  it  has 
even  been  held  that  though  the  whole  of  such  a  mass  were 
purchased,  the  transaction  should  be  regarded  in  the  same 
way,**  but  the  contrary  view  certainly  seems  more  sensible.^* 
So  if  a  fixed  proportion  of  a  specified  mass  were  purchased, 
that  should  also  be  regarded  as  a  sale  per  averawnem^ — ^that 
is,  a  sale  of  a  specified  thing  for  a  lump  sum.^ 


§  949.  Effect  of  negligence  or  default 

After  the  risk  had  passed  to  the  buyer,  the  sella:  before 
delivery  was  liable  for  wilful  default  (dolua),  and  also  negli- 
gence (culpa),  whether  gross  or  slight,  unless  the  buyer  were 


»  Moyle,  Contiaet  of  Sale,  7S-82; 
Fbthier,  Gontrat  de  Vente,  §§  311-313; 
Voety  Compendium  Juris,  Lib.  18 
Pandectarum,  Tit.  vL  4.  Compare 
Code  Civil,  §  1182. 

^  Moyle,  Contract  of  Sale,  84,  85; 
Pothier,  Contrat  de  Vente,  §  309;  Code 
a^il,  §  1585. 

**  Moyle,  Contract  of  Sale,  84,  dting 
Demante,  Cours  Analytique  de  Code 
Civil,  viL  p.  10;  Pothier,  Contrat  de 
Vente,  §309.  So  in  Peto^kin  v.  Martin, 
30  La.  An.  894^  806,  it  is  laid  down: 
"There  can  be  no  sale  in  lump  except 
for  a  lumping  price. ^'  This  is  because 
l^  the  dvil  law  to  make  a  perfect  sale 
it  18  neoessaiy  that  the  price  as  well  as 
the  goods  should  be  ascertained. 

>*Aubry  A  Rau,  Cours  de  Droit 
CSvil  Frangais,  4th  ed.,  iv.,  §349,  p. 


341,  citing  Duvergier,  i.  90,  Dijon,  13 
,  ddcemlH^,  1867,  Sir.,  68,  2,  311.  As 
delivery  is  no  longer  necessary  in 
{■Vance  for  the  transfer  of  title,  the 
title  in  the  case  supposed  would  in 
that  country  pass  to  the  buyer;  and  if 
the  risk  remains  with  the  sdler,  the 
curious  case  is  presented  of  a  seUer 
retaimng  the  risk  after  he  has  parted 
with  title  and  perhaps  possession.  But 
such,  it  seems,  is  the  law  of  Louisiana. 
It  was  so  held  in  Shuff  v.  Morgan,  9 
Martin,  592.  In  leajie  v.  Rugely,  10 
La.  An.  242,  however,  the  court  ex- 
pressly leave  open  the  question  whether 
transfer  of  possession  as  well  as  title 
transfers  the  risk.  See  also  Goodwyn 
V,  Pritchard,  10  La.  An.  249;  Peterkin 
tr.  Martin,  30  La.  An.  894. 
^  Moyle,  Contract  of  Sale,  86. 
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in  default  (fTiora)  in  receiving  delivery,  in  which  case  the 
seller  was  thereafter  only  responsible  for  wilful  default.^  If 
the  seller  were  in  default  in  making  delivery,  the  property 
was  thereafter  at  his  risk.^ 

§  950.  Reasoning  of  the  older  writers  inconsistent  with  de- 
pendency in  bilateral  contracts. 

The  reason  uniformly  given  by  the  older  writers  in  support 
of  the  doctrine  of  the  Roman  law,  that  the  risk  passes  as  soon 
as  there  is  emptio  perfecta,  though  the  title  has  not  passed, 
is  thus  expressed  by  Noodt:*^  "The  buyer,  as  soon  as  the 
bargain  is  made,  is  a  creditor  of  the  thing  sold.  The  seller, 
on  the  other  hand,  is  a  debtor.  By  the  natural  destruction 
of  it,  the  debtor  of  a  specific  thing  is  freed  from  his  debt."  '^ 
This  argument  is,  of  course,  sufficiently  conclusive  to  prove 
that  the  seller  is  freed  from  liability,  but  it  does  not  prove 
that  the  buyer  is  liable.  That  it  is  assimxed  to  have  this  effect 
would  naturally  induce  the  belief  that  the  Roman  law  did 
not  have  the  principle  of  the  English  law,  that  if  one  party 
to  a  contract  of  mutual  obligation  is  excused  from  perfomung 
by  the  impossibility  of  performance,  the  other  party  is  like- 
wise excused;  or,  as  it  may  be  put  more  tersely,  impossibility 
excuses  breach  of  a  promise,  but  not  breach  of  a  condition, 
whether  express  or  implied.  Certainly  writers  on  the  civil 
law  prior  to  the  nineteenth  century  did  not  recognize  the 
doctrine  of  implied  dependency  of  mutual  promises  '^  or  the 
insufficiency  of  their  ai^uments  as  to  risk  would  have  been 


"Voet,  Compendium  Juris,  lib.  18 
Pandectarum,  Tit.  vi.  2. 

^Ibid .  Tit.  vi.  3.  See  also  Moyle, 
p.  87. 

"  Lib.  xviii.  Tit.  vi. 

*^See  also  Voet,  lib.  xviii.  Tit.  vi.; 
Sandars'  Justiniaii,  Hammond's  ed., 
p.  446;  Pothier,  Contrat  de  Vente, 
§  308;  C.  G.  WJUshter,  Archiv.  f.  dvil 
Pr.,  XV.  97  (1832).  See  also  Moyle,  p. 
90. 

"Thus  Pothier,  Contrat  de  Vente, 
{308,  states  that  though  Barbeyrac 
and  Puffendorf  object  'Hhat  the  buyer's 


obligation  to  pay  the  price  is  dependent 
upon  the  condition  that  the  thing  sold 
shall  be  delivered  to  him,  I  deny  the 
proposition,  llie  buyer  is  under  an 
obligation  to  pay  the  price,  not  upon 
condition  that  the  seUer  shall  give  him 
the  thing,  but  rather  upon  the  condi- 
tion that  the  seller  is  on  his  part  obliged 
to  cause  him  to  have  the  thing;  it  is 
suflBdent,  therefore,  if  the  seller  is 
legally  subject  to  such  obligation,  and 
does  not  faQ  in  its  performance^  in 
order  that  the  obligation  of  the  buyer 
may  have  a  cause  and  subsist." 
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appareot.  Nevertheless,  there  is  a  text  m  the  Digest  which 
covers  the  case.''  At  the  present  day  the  general  rule  in  the 
civil  law  is  ahnost  universally  recognized  to  be  the  same  as 
in  the  English  law.'^ 

§  961.  Reasons  advanced  by  modem  writers. 

It  only  remained,  therefore,  for  the  civilians  to  find  another 
and  better  reason,  or  to  change  their  rule.  The  subject  has 
been  a  popular  one  with  legal  writers  on  the  Continent  of 
Europe,  especially  in  Germany;  and  many  and  various  have 
been  the  reasons,  theoretical  and  practical,  suggested.  Jt 
is  not  necessary  to  examine  all  of  tiiem,'^  but  three  lines  of 
reasoning  seem  entitled  to  consideration, — 

I.  The  buyer  is  entitled  to  the  commodum  reiy  and  the 
pericvlum  rei  should  always  go  to  the  same  party.  But  there 
is  no  commodum  rei  that  can  be  classed  with  the  risk  of  de- 
struction. Changes  in  the  pecimiary  value  of  the  subject- 
matter  of  a  bargain  have  of  course  no  effect  upon  it.  But  if 
a  case  can  be  supposed  of  an  accidental  change  in  the  subject- 
matter  of  a  contract  of  sale,  so  that  it  is  no  longer  substan- 


"Dig.  19,  1,  50.  ''Bona  fides  non 
patltur,  ut,  cum  emptor  alicujus  legis 
benefido  pecuniam  rei  venditae  debere 
desiaset  antequam  res  d  tradatur, 
venditor  tradere  oompelletur  et  re  sua 
careret." 

'^Windsdidd,  Lehrbuch  des  P&n- 
ddctenrechts,  §  321, 3;  Hofmann,  Perio- 
ulum  beim  Kauf,  pp.  8,  9.  Both 
writers  dte  a  number  of  other  author- 
ities. Some  authorities,  however, 
still  maintAJn  that  in  order  to  make  out 
the  excepHo  non  adimpleli  contractus 
it  is  necessary  that  the  plaintiff  shall 
be  in  default  in  the  performance  of  his 
obligation, — not  simply  have  failed  to 
perform  it  under  drcumstanoes  making 
his  failure  excusable.  A  few  writers 
hold  that  a  bilateral  contract  consists 
of  two  wholly  independent  promises. 
See  dtations  above. 

**As  an  illustration  of  the  fertility 
of    the    Teutonic    intellect    when    in 


search  of  a  reason,  the  suggestion  of  a 
writer,  not  inaptly  named  Goose,  may 
be  mentioned.  He  says,  ''even  if  the 
buyer  were  not  required  to  pay  the 
price,  he  would  be  injured  by  the 
calamity,  for  the  thing  purchased  was 
of  more  value  to  him  than  the  money; 
the  seDer  also  would  not  be  freed  from 
loss,  for  the  money  was  worth  more  to 
him  than  the  thing.  If  the  buyer  is 
required  to  pay  the  price,  he  only 
suffers  loss.  A  contrary  view  would  be 
very  like  the  justice  of  St.  Crispin,  only 
worse.  It  injures  both,  and  indemnifies 
ndther."  Jahrb.  f .  Dogm.,  ix.,  §  203. 
So  able  a  writer  as  Ihering  puts  forward 
as  the  reason  of  the  rule  the  theory  that 
failure  to  make  an  immediate  delivery 
and  transfer  of  title  is  generally  due  to 
the  wrongful  delay  of  the  buyer,  and 
that  to  prevent  controversy,  the  law 
assumes  this  to  be  always  the  case. 
Jahrb.  f.  Dogm.  iii.  463-465. 
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tiaUy  the  same  thisg,  it  is  not  certain  that  the  seller  would 
be  bound  to  perform.^  As  this  argument  rests  on  an  assump- 
tion whichy  though  it  cannot  be  disfproved,  cannot  be  proved, 
it  does  not  advance  the  discussion. 

2.  Immediately  after  the  contract,  the  seller  can  no  longer 
deal  with  the  subject-matter  of  it  freely  for  his  own  benefit. 
His  hands  are  tied.  If  an  accident  befalls  the  thing,  and  the 
loss  is^  thrown  upon  the  seller,  he  has  mcurred  a  loss  because 
of  holdmg  the  thing  for  the  seller's  benefit  instead  of  diqxising 
of  it  otherwise.  But  it  must  be  observed  that  every  bilateral 
contract,  if  the  parties  respect  their  promises,  involves  the 
consequence  that  neither  party  is  as  free  as  he  was  before; 
and  in  a  contract  of  sale  the  loss  of  freedom  on  the  part  of 
the  buyer  is  just  as  real,  and  just  as  much  for  the  benefit  of 
the  other  party,  as  is  the  seller's  sacrifice.  True,  the  seller's 
obligation  relates  to  a  specific  thing;  but,  generally  speaking, 
the  only  result  of  a  failure  by  the  seller  to  have  the  thing 
ready  for  delivery  is  liability  in  damages  to  the  buyer,  and 
the  latter  suffers  the  same  consequence  if  he  has  not  the  price 
ready  at  the  appointed  time. 

3.  Windscheid's  explanation  ^  is  that  the  contract  of  sale 
itself  is  from  its  very  naturo  in  effect  an  alienation  of  the  thing 
sold.  A  contract  of  sale,  he  says,  is  an  immediate  declaration 
of  surrender  of  the  owner's  rights  in  a  thing  (Entatissening- 
serklgrung).  "It  has  for  its  content  that  the  thing  sold  is 
given;  it  is  not  that  an  obligation  is  imdertaken  to  give  it. 
An  obligation  on  the  part  of  the  seller  first  arises  when  the 
actual  state  of  affairs  does  not  correspond  to  the  declaration." 
It  is  another  and  somewhat  less  carefully  analyzed  way  of 
saying  the  same  thing,  to  say  that  when  a  contract  of  sale 
is  entered  into,  an  immediate  completion  is  ordinarily  expected 
and  a  delay  is  accidental.  This  line  of  argument  in  a  sense 
includes  also  the  reason  given  in  the  precedmg  paragraph. 
It  naay  be  doubted  whether  the  parties  to  a  contract  to  sell 
at  a  futuro  day,  look  at  the  naatter  in  this  way;  and  it  is  not 

**  ''It  is  said,  'the  buyer  is  not  un-  party,  but  to  which  one?"    Hofmaon, 

fairly    treated,    the    commodum    also  p.  33. 

belongs  to  him.'    This  is  only  saying         ^  Lehrbuch,    §  321,    3.     A  sunibr 

that  the  commodum  rei  and  the  perto  theory  is  expressed  in  Austin  on  Juris* 

tdum  rei  must  always  fall  to  the  same  prudence,  4th  ed.,  p.  1001. 
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unlikely  that  V(^dscheid  was  led  to  adopt  his  view  in  order 
to  furnish  an  explanation  of  the  rule  of  the  Roman  law  as  to 
risk. 


§  962.  Subsidiary  questions. 

If  the  risk  remain  with  the  seller  until  delivery  or  transfer 
of  title,  few  subsidiary  questions  can  arise;  but  if  the  gen^^ 
doctrine  of  the  Roman  law  is  followed,  endless  arguments 
are  still  open  as  to  the  correctness  of  the  conclusions  of  that 
law  in  the  case  of  conditional  contracts. '^  A  favorite  matter 
of  dilute  also  is  the  case  of  successive  agreements  by  a  seller 
with  two  persons  to  sell  each  the  same  thing.  Every  possible 
view  has  its  champions,  that  the  seller  can  recover  the  price 
from  the  first  buyer  only,  from  the  second  buyer  only,  from 
neither  buyer  because  the  seller  can  prove  against  neither 
that  the  thing  was  being  held  for  him,  that  the  decision  depends 
on  whether  the  second  sale  was  made  in  good  faith, '*  and 
finally  Ihering  maintains  that  whether  the  seller  has  acted 
in  good  faith  or  not,  he  may  recover  the  price  from  either 
buyer  he  wishes.**^  This  seems  almost  a  reductio  ad  dbsurdum 
of  the  Roman  theory. 

No  difference  was  made  by  the  Roman  law,  or  seems  gen- 
erally to  be  made  by  the  modem  Civil  Law,  on  this  subject, 
between  movable  and  ixnmovable  property. 

§  963.  The  modem  continental  law  leaves  the  risk  with  the 
seller  until  transfer  of  title  or  possession. 

The  reasons  brought  forward  in  support  of  the  doctriue 
of  the  Roman  law  seem  generally  to  have  been  thought  in* 
adequate  by  European  le^slators.  In  France  the  risk  of 
loss  now  remains  with  the  seller  until  the  title  passes;  ^^  in 


»  See  supra,  i  949. 

**  This  case  is  not  so  improbable  as 
appears  at  first  sight.  Thus  an  owner 
of  property  might  contract  to  sell  it 
after  an  authorized  agent  had  made 
a  similar  contract. 

^For  the  learning  on  this  subject 
see  Hofmann,  pp.  137-153;  Oesterien, 
Mdufacher  Verkauf  (Stuttgart,  1883), 


Martioius,  Der  Mehifache  Kauf  (Halle, 
1873);  Windscheid,  Lehrbuoh,  |d90, 
dause  3;  Uieriiig,  Jahrb.  f.  Dogm.  iii. 
474. 

«i  This  change  in  the  French  law  has 
been  efif ected  by  putting  back  the  time 
of  the  transfer  of  title  to  the  time  of  the 
contract.  Code  Civ.,  art.  711,  "La 
propri^t^  des  biens  s'acquiert  .  .  .  par 
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Germany  ^'  and  Austria  ^'  until  delivery,  which  is  also  gen- 
erally the  moment  when  the  title  passes.'*^  In  the  new  Swiss 
code  of  obligations,  though  it  is  provided  ^^  that  profits  and 
risk  generally  pass  to  the  buyer  from  the  conclusion  of  the 
contract,  it  is  also  provided  ^  that  when  a  time  has  been  fixed 
by  contract  for  the  transfer  of  possession  of  immovable 
property,  the  profits  and  risk  are  not  presumed  to  pass  to 
the  buyer  until  that  time  has  arrived. 


§  964.  The  buyer's  right  is  purely  personal. 

By  the  Roman  law  a  contract  of  sale  before  actual  transfer 
of  title,  gave  the  purchaser  a  purely  personal  right  against 
the  seller;  and  if  the  contract  was  not  performed,  the  buyer 
could  only  be  compelled  to  pay  damages.  He  could  not  get 
the  thing  itsdf.^^  If  the  seller,  in  violation  of  his  contract, 
sold  and  delivered  the  thing  to  a  third  person,  the  latter 


Teffet  des  obligations."  Art.  1138. 
''L'obligation  de  liyrer  la  chose  est 
parfaite  par  le  seul  oonsentement  des 
parties  contractantes.  Elle  rend  le 
cr^ander  propri^taire  et  met  la  chose 
A  see  risques  d6a  Tinstant  oii  elle  a  dii 
6tre  livrde,  encore  que  la  tradition  n'en 
ait  point  dt6  faite."  The  French  law 
is,  therefore,  now  quite  similar  to  the 
English  law  governing  chattels;  and  the 
rule  of  French  law  that  en  fait  de 
meubles  la  paaeeeeion  vaiU  tUre  bears 
some  analogy  to  the  rule  generally  pre- 
vailing in  this  country,  that  as  regards 
an  innocent  third  person,  delivery  is 
necessary,  though  unnecessary  so  far 
as  the  buyer  and  seller  are  concerned. 
«  The  Civil  Ckxie  provides.  Art.  446. 
With  the  transfer  of  the  thing  sold  the 
risk  of  accidental  destruction  and  of 
accidental  depreciation  passes  to  the 
buyer.  From  the  time  of  the  transfer, 
the  profits  belong  to  the  buyer,  who 
also  bears  the  burdens  of  the  thing. 
If  the  buyer  of  a  piece  of  land,  before 
the  delivery,  is  entered  as  owner  in  the 
Land  Register,  these  results  take  effect 
upon  the  entry.  Prior  to  the  enact- 
ment of  the  Code  the  rule  was  the  same 


in  Prussia,  Gesetzbuch,  §  100,  I  Tdl, 
XI.  Titel;  Hofmann,  p.  46.  In  com- 
menting on  the  provision  of  the  Qvil 
Code,  Titse,  UnmOglichkeit  der  Leis- 
tung  (Leipsig,  1900)  says  (p.  262): 
"In  the  sale  of  immovables  the  buyer 
must  bear  the  risk  from  the  time  when 
the  seller  has  transferred  to  him  either 
possession  or  title  to  the  thing  sold.'' 

«*  Gesetzbuch,  |§  1048r-1050,  1064; 
Hofmann,  p.  52.  If  a  time  for  delivery 
is  fixed  by  the  contract.  After  that 
time  the  risk  is  transferred  to  the  hayet. 

^^The  case  may  arise,  certainly  in 
the  case  of  real  estate,  where  delivery 
is  made  but  title  has  not  passed,  be- 
cause a  necessary  formality  has  not 
been  complied  with.  In  sudi  a  case  it 
is  held,  in  Prussia  at  least,  that  the  risk 
is  upon  the  buyer.  Elntscheiduiigen 
des  Heichsgerichts,  Civilsachen,  vol 
7,  p.  241. 

«  Art.  186. 

<«Art.  220. 

^'This  is  expressed  by  the  nuudm 
Nemo  potest  pradae  oogi  ad  factum, 
Pothier,  Obligations,  Part  L  ch.  ii.  art. 
2,  §  2;  Fry,  Spec.  Perf.,  §  6;  Holsnd, 
Jurisprudence,  6th  ed.  pp.  283,  284. 


§954 


CONTRACTS  FOR  THE  SALE  OF  LAND 


1807 


acquired  title,  and  even  though  he  knew  of  the  prior  con- 
tract, was  apparently  under  no  liability,  and  this  is  still  the 
continental  law  to  a  large  degree.^    In  the  modem  Civil  law 


^  It  is  true  that  Pothier  says  of  the 
origiiial  purchaser  in  such  a  case  (Con- 
trat  de  Vente,  §320),  "He  cannot 
reclaim  the  thing  against  the  second 
buyer,  who  purchases  it  in  good  faith, 
inadtts  prions  vendiiionis"  Pothier, 
however,  does  not  make  the  positive 
statement  that  the  thing  might  be  re- 
claimed from  one  who  piu*chased  the 
thing  in  bad  faith.  On  the  other  hand, 
in  Aulny  &  Rau,  Cours  de  Droit  Civil 
FranQaia,  4th  ed.,  ii.  p.  55,  in  discussing 
the  doctrine  of  modem  French  law, 
that  a  second  purchaser,  in  good  faith, 
to  whom  the  thing  is  delivered,  acquires 
a  superior  right  to  the  first  purchaser, 
to  whom  no  delivoy  was  made,  though 
the  latter  has  title,  the  authors  say: 
"  ]>ailleurs  il  ne  faut  pas  perdre  de  vue 
que  la  pr^^renoe  n'est  accord6e  au 
second  acqu6:eur  qu'autant  qu'il  est 
de  bonne  foi;  et  cette  condition  ne  se 
oomprendrait  pas  en  principle,  si  la 
propri6t6  des  meubles  corporels  ne  vait 
se  transferer  ft  P6gard  des  tiers  que  par 
la  tradition."  That  is,  the  fact  that 
the  original  purchaser  has  a  remedy 
against  a  second  purchaser  with  notice 
necessarily  implies  that  the  original 
purchaser  had  title  as  disting^uished 
from  a  contractual  right.  See  also 
Knox  V.  Payne,  13  La.  An.  361. 

In  Germany,  according  to  the  old 
common  law,  the  purchaser  of  real  es- 
tate was  protected  more  fully  than  by 
the  English  law.  Stobbe  (Handbuch 
des  Deutsches  Privatrecht,  §  175)  says: 
"If  the  owner  of  an  estate  engages  to 
transfer  it  to  another,  and  afterwards 
conv^s  it  to  a  third  person,  according 
to  the  law  of  the  middle  ages,  the  first 
appears  to  have  been  preferred  to  the 
second  purchaser,  and  to  have  had  an 
action  against  him  for  surrender  of  the 
estate,  in  case  he  had  not  acquired 
through  lapse  of  time  lawful  seisin. 


To  a  certain  extent  this  principle  be- 
longs to  later  law  also,  but  with  this 
limitation  that  the  second  purchaser  is 
only  liable  in  case  of  bad  faith."  Under 
the  Civil  Code  a  contract  is  not  recog- 
nized as  having  any  binding  effect  on 
the  property,  either  real  or  personal, 
even  as  i^nst  the  purchaser  with 
notice  except  as  a  result  of  land  regis- 
tration. A  contract,  however,  is  not 
recognized  as  an  instrument  to  be 
recorded. 

In  Oesterlen,  Mehrfacher  Verkauf 
(Stuttgart,  1883),  §  2,  p.  29,  it  is  said: 
''The  first  buyer  has  no  remedy  against 
the  second  who  gets  delivery,  even 
though  the  latter  acted  fraudulently, 
t.  e.,  with  notice.  Nevertheless  in  the 
time  of  the  Glossators  the  doctrine  was 
set  up  that  the  first  buyer  could  re- 
cover the  object  of  sale  from  the 
fraudulent  second  buyer.  At  common 
law  this  view  is  now  universally  aban- 
doned, Comp.  Seuff.  Arch.  XI.  n.  116. 
But  the  doctrine  is  established  as  local 
law  in  places,  e.  g.,  in  Prussia,  and  not 
as  a  peculiar  proposition  of  law,  but  as 
a  particular  application  of  the  so-called 
'Rechts  Zur  Sache'  (relativ  dingliches 
Recht)  which  gives  to  a  naked  personal 
daim  a  real  right  as  against  a  fraudu- 
lent third  person."  The  matter  is 
treated  more  fully  in  Hartman,  Obli- 
gation, p.  126,  seq.;  Demburg,  Preuss. 
Privatrecht,  §184;  Ziebarth,  Real 
Execution,  p.  192,  seq,  and  275 
(1866). 

Further,  creditors  of  a  seller  by  the 
Roman  law  might  seize  the  thing  sold 
at  any  time  before  delivery,  even 
though  the  price  had  been  paid.  Poth- 
ier, Contrat  de  Vente,  §  321.  This  was 
the  law  of  Scotland  until  19  <fe  20  Vict, 
c.  60,  §§  1  &  2.  See  Moyle,  Contract 
of  Sale,  135;  Bell,  Principles  of  the 
Law  of  Scotland,  §  86. 
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the  remedy  of  specific  performance  seems  to  be  generally 
adopted;  ^  and,  since  the  adoption  of  a  system  of  registering 
deeds  and  contracts  relating  to  land,  one  who  has  ^it^ed 
into  a  contract  for  the  purchase  of  real  estate  may,  in  some 
jurisdictions,  by  recording  his  contract,  acquire  a  right  against 
any  one  who  thereafter  takes  title.^  These  changes  in  the 
law  do  not  seem,  however,  to  have  been  considered  by 
writers  as  making  any  difference  m  the  risk  after  a  contract 
of  sale.  Registration  laws  and  specific  performance  are  not 
referred  to  in  that  connection. 

It  is  obvious  that  the  extent  of  the  right  to  the  thing 
itself  which  a  buyer  acquires  immediately  on  the  completion 
of  a  contract  might  well  be  a  consideration  of  great  importance. 
If  the  buyer  acquires  by  a  recorded  contract  for  the  purchase 
of  an  estate  an  absolute  right  against  the  world  to  have  that 
property  upon  paying  the  price,  there  is  given  to  the  argument 
of  Windscheid  quoted  above,  that  a  sale  is  itself  an  alienation 
of  the  property,  a  force  which  it  does  not  otherwise  possess. 
It  has  been  in  part  at  least  because  of  the  control  which  the 


^A  learned  fcviewei'  of  the  third 
edition  of  Fry  on  Specific  Perf  onniinoe, 
questioning  an  opinion  expressed  in 
Uiat  work,  that  specific  enforcement 
of  contracts  probably  has  a  more  ex- 
tensive application  in  England  than 
on  the  Continent  of  Europe,  says  (8 
Law  Quarterly  Review,  251):  "If  we 
had  to  express  the  difference  between 
Engh'flh  and  Continental  law  in  this 
respect  in  a  few  words,  we  should  say 
that  in  England  specific  performance 
is  granted  where  damages  are  not  an 
adequate  remedy,  whilst  on  the  Con- 
tinent damages  are  awarded  when 
specific  performance  is  impossible,  and 
also  that  the  means  of  enforcement  are 
more  varied  on  the  Continent  than  in 
England.''  This  statement  seems  borne 
out  by  quotations  from  FVench  and 
German  authorities.  Demolombe, 
Traits  des  Contrats,  2d  ed.  vol.  I.  p. 
486;  Demburg,  Preussisches  Privat- 
recht,  3d  ed.  vol.  i.  p.  276;  Forster- 
Eccius,  Preussisches  Privatrecht,  4th 


ed.  vol.  i.  pp.  551, 800;  Qerman  Code  of 
Civil  Procedure,  H  760-770. 

■*In  Fhmce,  in  1855,  a  law  was 
passed  having  the  same  general  effect 
as  the  registration  laws  generally  in 
force  in  this  country.  See  Aubiy  k 
Rau,  Cours  de  Droit  Civil,  4th  ed.  ii. 
pp.  56  H  9eq,,  286  H  8eq.  Under  this 
law  contracts  to  sdl  real  estate  as  wdl 
as  conveyances  may  be  recorded;  and 
consequently,  if  recorded,  insure  the 
purchaser  a  right  against  any  one  who 
in  fraud  of  the  contract  thereafter 
obtains  a  conveyance.  In  Qennany 
registration  laws  are  now  genenOy  in 
force.  In  some  States  registration  is  a 
necessary  element  in  the  transfer  of 
title;  in  other  States  it  has  no  more 
importance  than  in  this  country.  In 
Prussia  title  passes  by  registratioii, 
even  though  the  buyer  knows  of  a 
previous  contract;  and  so  in  some  other 
States.  Stobbe,  Handbuch  des  Deut- 
sches  Privatrecht,  1 05. 
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buyer  of  real  estate  acquires  ixomediately  upon  the  f onxuition 
of  a  contract  of  sale  that  the  Engh'sh  court  of  chancery  and 
the  courts  of  some  of  the  United  States  have  held  that  the 
contract  makes  the  buyer  at  once  the  owner  in  equity,  and 
the  loser  by  the  injury  or  destruction  of  the  property.  But 
this  reasoning  seems  peculiar  to  English  and  American  law. 
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Risk  generally  attends  title 962 

Risk  may  by  agreement  be  separated  from  title 963 

Risk  is  on  the  buyer  where  the  seller  retains  a  security  title  only 964 

Risk  is  on  the  buyer  in  a  conditional  sale 965 

Risk  where  goods  are  shipped  under  a  bill  of  lading 966 

Effect  of  default  upon  risk 967 

Requirements  of  warranty  under  the  English  Law 968 

Suggested  tests  of  a  collateral  warranty 969 

Definition  of  express  warranty 970 

Intent  to  warrant 971 

Reliance  of  the  buyer — obvious  defects 972 

Inspection 973 

Statements  before  or  after  the  bargain 974 

Implied  warranties  of  title  under  Sales  Act 975 

No  implied  warranty  of  title  in  early  law 976 

Warranty  of  title  in  America 977 

Limitations  on  implied  warranty  of  title 978 

Sales  by  one  not  professing  to  be  owner 979 

When  the  cause  of  action  arises 980 

Rule  of  the  civil  law 981 

Implied  warranty  of  quality  in  the  Sales  Act 982 

No  implied  warranty  of  quality  in  the  early  law 983 

Executory  and  executed  agreements 984 

Specified  goods  and  unspecified  goods 985 

TTie  seller  a  manufacturer 986 

The  seller  a  dealer 987 

Inspection 988 

Fitness  for  a  particular  purpose 9S9 

Known,  described  and  definite  articles 990 

The  seller's  obligation  is  not  based  on  negligence 991 

Subsidiary  warranties  by  manuf actiu^r 992 

Exclusion  of  implied  warranty 993 

Meaning  of  manufacturer 994 
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Food;  early  law 905 

Food;  modem  law 996 

Restaurant  keeper's  liability 996a 

What  is  meant  by  merchantable 997 

Warranty  not  available  to  subpurchaser 998 

Warranty  in  the  Civil  law 999 

Warranties  in  sales  by  sample — under  the  Sales  Act 1000 

There  may  be  a  contract  to  sell  or  a  sale  by  sample 1001 

A  sample  is  a  term  of  the  contract 1002 

The  sample  as  a  representation  as  to  the  bulk 1003 

The  sample  not  alwasrs  a  representation  as  to  the  bulk 1004 

Buyer's  right  of  inspection 1005 

Merchantability 1006 

Implied  warranty  in  sale  by  description 1007 

What  is  meant  by  sale  by  description 1008 

Warranty  in  sales  by  description 1009 

Sales  to  arrive 1010 

Extent  of  the  seller's  obligation  in  a  sale  to  arrive 1011 

§  966.  Duty  of  delivery  and  payment 

The  following  sections  of  the  Uniform  Sales  Act  *  state 
the  fundamental  duties  of  buyer  and  seller  of  goods.  ''It  is 
the  duty  of  the  seller  to  deliver  the  goods,  and  of  the  buyer 
to  accept  and  pay  for  them,  in  accordance  with  the  terms 
of  the  contract  to  sell  or  sale."  ^ 

"Unless  otherwise  agreed,  deUvery  of  the  goods  and  pay- 
ment of  the  price  are  concurrent  conditions,  that  is  to  say, 
the  seller  must  be  ready  and  willing  to  give  possession  of  the 
goods  to  the  buyer  in  exchange  for  the  price  and  the  buyer 
must  be  ready  and  willing  to  pay  the  price  in  exchange  for 
possession  of  the  goods."  ' 

§  966.  Place,  time,  and  manner  of  delivery. 

The  Sales  Act  continues:  * 

"  (1)  Whether  it  is  for  the  buyer  to  take  possession  of  the 
goods  or  for  the  seller  to  send  them  to  the  buyer,  is  a  question 

^  See  tupnif  §  506,  n.  2,  for  a  stat&-  Atl.  '547;  Bemzweig  v,  H3rman  Levin 

ment  of  the  jurisdiction,  where  the  Co.,  (App.  Term,  Supr.  Ct.)  172  N.  Y. 

statute  has  been  enacted.  S.  437;  but  held  inapplicable  in  Kelly 

*  Sec.  41.  CoDstf  Ck>.  v.  Haokensack  Brick  Co.,  91 

<  Sec.  42.   This  section  was  cited  and  N.  J.  L.  585,  103  Atl.  417,  2  A.  L. 

applied  in:  Bridgeport  Hardware  Mfg.  R.  685.     See  further,  9upra,  |§  40, 

Corp.  V.  Bouniol,  89  Conn.  254,  93  Atl.  835. 

674;  Gruen  v.  Obi,  81  N.  J.  L.  626,  80         « Sec.  43. 
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depending  in  each  oaae  on  the  contracti  escpresB  or  implied, 
between  the  parties.  Apart  from  any  such  contract,  express 
or  implied,  or  usage  of  trade  to  the  contrary,  the  place  of 
delivery  is  the  seller's  place  of  business,^  if  he  have  one,  and 
if  not,  his  residence,*  but  in  case  of  a  contract  to  sell  or  a  sale 
of  specific  goods,  which  to  the  knowledge  of  the  parties  when 
the  contract  or  the  sale  was  made  were  in  some  other  place, 
then  that  place  is  the  place  of  delivery/ 

"  (2)  Where  by  acontract  to  sell  or  a  sale  the  seller  is  bound 
to  send  the  goods  to  the  buyer,  but  no  time  for  sending  th^n 
is  fixed,  the  seller  is  bound  to  send  them  within  a  reasonable 
time.* 

''(3)  Where  the  goods  at  the  time  of  sale  are  in  the  possession 
of  a  third  person,  the  seller  has  not  fulfilled  his  obligation  to 
deliver  to  the  buyer  unless  and  imtil  such  third  person  acknowl- 
edges to  the  buyer  that  he  holds  the  goods  on  the  buyer's 
behalf;  but  as  against  all  others  than  the  seller  the  buy^ 
shall  be  regarded  as  having  received  delivery  from  the  time 
when  such  third  person  first  has  notice  of  the  sale.'  Nothing 
in  this  section,  however,  shall  affect  the  operation  of  the 
issue  or  transfer  of  any  docmnent  of  title  to  goods.  ^* 

*'  (4)  D^nand  or  tender  of  delivery  may  be  treated  as 
ineffectual  unless  naade  at  a  reasonable  hour.  What  is  a 
reasonable  hour  is  a  question  of  fact." 

'^  (5)  Unless  otherwise  agreed,  the  expenses  of  and  inci- 
dental to  putting  the  goods  into  a  deliverable  state  must  be 
borne  by  the  seller."  ** 


*  Bridgeport  Hardware  M^  Go.  0. 
Bouniol,  89  Ck>im.  254,  03  Ail.  674; 
Leuders  0.  Fahlberg  Works  (N.  Y. 
Misc.),  160  N.  Y.  S.  035;  Schiff  v.  Win- 
ton  Motor  Gar  Go.,  90  N.  Y.  Misc.  590, 
153  N.  Y.  S.  961,  964;  Dressier  Beard 
Mfg.  Go.  V.  Winter  Garden  Go.  (N.  Y. 
Misc.),  158  N.  Y.  S.  875. 

•  Dordoni  0.  Hugbes,  83  N.  J.  L.  355, 
85  Atl.  353. 

'  See  tupra,  §  836. 

'  Rochester  Distilling  Go.  0.  Geloso, 
92  Gonn.  43,  101  Atl.  500;  Gruen  0. 
OhI,  81  N.  J.  L.    626,  80  Atl.  547; 


St^khens-AdamBon  Mfg.  Go.  o.  Big&- 
low,  86  N.  J.  L.  707,  92  AtL  396.  See 
also  supra,  {  38. 

*See  Hallgarien  0.  Oldham,  135 
Mass.  1,  46  Am.  Rep.  433;  Greenfield 
0.  Hernnan,  130  N.  Y.  S.  132,  72 
N.  Y.  Misc.  406,  Williston,  Sales, 
S454. 

»See  Williston,  Salea,  {§366,  371, 
374. 

^^  See  supra,  §856. 

IS  This  necessarily  foDows  from  the 
duty  of  the  seller  to  deliver  the 
goods.     Williston,  Sales,  §  456. 
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§  957.  Delivery  to  a  carrier  on  behalf  of  tiie  buyer., 

The  Sales  Act  provides  "  in  regard  to  delivery  by  the  seller 
to  a  carrier: 

'^  (1)  Where,  in  pursuance  of  a  contract  to  seU  or  a  sale, 
the  seller  is  authorized  or  required  to  send  the  goods  to  the 
buyer,  delivery  of  the  goods  to  a  carrier,  whether  named  by 
the  buyer  or  not,  for  the  purpose  of  transmission  to  the  buyer 
is  deemed  to  be  a  delivery  of  the  goods  to  the  buyer,"  except 
in  the  cases  provided  for  in  section  19,  Rule  5  ^^  or  imless  a 
contrary  intent  api)ears."" 

"  (2)  Unless  otherwise  authorized  by  the  buyer,  the  seller 
must  make  such  contract  with  the  carrier  on  behalf  of  the 
buyer  as  may  be  reasonable,  having  r^ard  to  the  nature  of 
the  goods  and  the  other  circumstances  of  the  case.  If  the 
seller  omit  so  to  do,  and  the  goods  are  lost  or  danu^ed  in 
course  of  transit,  the  buyer  may  decline  to  treat  the  delivery 
to  the  carrier  as  a  deUvery  to  himself,  or  may  hold  the  seller 
responsible  in  damages,** 

"  (3)  Unless  otherwise  agreed,  where  goods  are  sent  by  the 
seller  to  the  buyer  imder  circumstances  in  which  the  seller 
knows  or  ought  to  know  that  it  is  usual  to  insure,  the  seller 
must  give  such  notice  to  the  buyer  as  may  enable  him  to 
insure  them  during  their  transit,  and,  if  the  seller  fails  to  do 
so,  the  goods  shall  be  deemed  to  be  at  his  risk  during  such 
transit."  ^^ 


u  Sec.  46. 

MAldennan  Bros.  Co.  v.  Westing- 
house  Ac.  Co.,  02  Conn.  419,  103  AU. 
287;  Schans  v,  BramweU  (N.  Y.  Misc.), 
143  N.  Y.  S.  1057;  Hauptman  &.  Miller, 
94  N.  Y.  Misc.  266,  157  N.  Y.  S.  1104; 
Woodland  Lumber  &  Mfg.  Co.  v, 
Bamett,  185  N.  Y.  App.  D.  572,  173 
N.  Y.  S.  4;  State  v,  Bayer,  93  Ohio,  72, 
112  N.  E.  197. 

»  Rule  5.  "  If  the  contract  to  sell  re- 
quires the  sdler  to  deliver  the  goods  to 
the  buyer,  or  at  a  particular  place,  or 
to  pay  the  freight  or  cost  of  transporta- 
tion to  the  buyer,  or  to  a  particular 
place,  the  property  does  not  pass  until 
the  0ood8  have  been  delivered  to  the 


bu3rer  or  reached  the  place  agreed 
upon." 

""  Delivery  to  a  carrier  with  direo- 
tions  to  deliver  on  the  seller's  order 
is  not  a  delivery  to  the  buyer.  Lyman 
V.  Woldert  Grocery  Co.,  133  111.  App. 
362. 

"  MiUer  v.  Harvey,  221  N.  Y.  54, 
116  N.  E.  781;  Southern  Nursery  Co. 
V,  Winfield  Nursery  Co.,  89  Kan.  522, 
132  Pac.  149. 

^  See  Williston,  Sales,  S  469;  Wimble 
V.  Rosenberg,  [1913]  1  E.  B.  279,  3 
K.  B.  743;  Law  &  Bonar  Ltd.,  v. 
British  Am.  Tobacco  Co.,  [1916]  2  K. 
B.  605. 
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§  968.  Delii  dry  of  wrong  quantity. 

The  Sales  Act  provides  ^*  as  to  error  in  quantity: 

"  (1)  Where  the  seller  delivers  to  the  buyer  a  quantity  of 
goods  less  than  he  contracted  to  sell,  the  buyer  may  reject 
them/*  but  if  the  buyer  accepts  or  retains  the  goods  so  de- 
livered, knowing  that  the  seller  is  not  going  to  perform  the 
contract  in  full,  he  must  pay  for  them  at  the  contract  rate.^ 
If,  however,  the  buyer  has  used  or  disposed  of  the  goods  de- 
livered before  he  knows  that  the  seller  is  not  goiag  to  perform 
his  contract  ia  full,^^  the  buyer  shall  not  be  liable  for  more 
than  the  fair  value  to  him  of  the  goods  so  received. 

"  (2)  Where  the  seller  delivers  to  the  buyer  a  quantity  of 
goods  larger  than  he  contracted  to  sell,  the  buyer  may  accept 
the  goods  included  ia  the  contract  and  reject  the  rest,  or  he 
may  reject  the  whole.  If  the  buyer  accepts  the  whole  of  the 
goods  so  deUvered  he  must  pay  for  them  at  the  contract  rate. 

"  (3)  Where  the  seller  delivers  to  the  buyer  the  goods  he 
contracted  to  sell  mixed  with  goods  of  a  different  description 
not  included  in  the  contract,  the  buyer  may  accept  the  goods 
which  are  in  accordance  with  the  contract  and  reject  the  rest, 
or  he  may  reject  the  whole. 

"  (4)  The  provisions  of  this  section  are  subject  to  any  usage 
of  trade,  special  agreement,  or  course  of  dealing  between  the 
parties."  ** 


§  959.  Right  to  examine  tiie  goods. 

The  Sales  Act  provides  2*  as  to  the  buyer's  right  of  examina- 
tion: 
"(1)  Where  goods  are  deUvered  to  the  buyer,  which  he 


"Sec.  44. 

"  Boyd  V.  Second  Hand  Supply  Co., 
14  Ariz.  36,  123  Pac.  619. 

»  Doxey  v.  Coatee,  181 N.  Y.  App.  D. 
207,  168  N.  Y.  S.  76;  Bloom  v.  Arthur 
Walker  &  Co.,  Inc.,  (App.  Term, 
Supr.  Ct.)  175  N.  Y.  S.  150. 

'*  Kirshman  v,  Crawford-Plummer 
Co.,  165  N.  Y.  App.  D.  259,  150  N.  Y. 
S.886. 

"As  to  the  right  of  the  buyer  to 
reject  an  offer  of  a  wrong  quantity,  see 


Cunliff  17.  Harrison,  6  Ex.  903;  Reutcr 
V,  Sala,  4  C.  P.  D.  239;  Norrington  r. 
Wright,  115  U.  S.  188,  205,  6  Sup.  Ct. 
12,  29  li.  Ed.  366;  Rock  Glen  Salt  Co. 
V.  Seg»l,  229  Mass.  115,  118  N.  E.  239; 
Downer  v.  Thompson,  6  Hill,  20S; 
list  V.  Chase,  80  Ohio,  42,  88  N.  £. 
120;  Williston,  Sales,  §§  460-463.  Cf. 
Shipton  V,  Weil,  [1912]  1  K.  B.  574; 
Cox  V.  Early,  (Tex.  Civ.  App.)  143 
S.  W.  345.  See  also  supra,  §  703. 
«  Sec.  47. 
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has  not  previously  examined,  he  is  not  deemed  to  have  accepted 
them  imless  and  imtil  he  has  had  a  reasonable  opportunity 
of  eTcamining  them  for  the  purpose  of  ascertaining  whether 
they  are  in  conformity  with  the  contract. ^^ 

*'  (2)  Unless  otherwise  agreed,  when  the  seller  tenders  de- 
livery of  goods  to  the  buyer,  he  is  boimd,  on  request,  to  afford 
the  buyer  a  reasonable  opportunity  of  examining  the  goods 
for  the  purpose  of  ascertaining  whether  they  are  in  conformity 
with  the  contract.25 

"  (3)  Where  goods  are  delivered  to  a  carrier  by  the  seller, 
in  accordance  with  an  order  from  or  agreement  with  the  buyer, 
upon  the  terms  that  the  goods  shall  not  be  delivered  by  the 
carrier  to  the  buyer  until  he  has  paid  the  price,  whether  such 
terms  are  indicated  by  marking  the  goods  with  the  words 
'collect  on  delivery,'  or  otherwise  ^  the  buyer  is  not  entitled 
to  examine  the  goods  before  payment  of  the  price  in  the 
absence  of  agreement  permitting  such  exaonination."  The 
buyer's  right  may  be  excluded  by  the  terms  of  the  contract 
or  may  be  lost  subsequently  by  agreement  or  waiver.  ^^  And 
a  contract  to  sell  C.  0.  D.^  or  for  cash  against  documents 
of  title;  *•  or  in  any  other  terms  which  indicate  that  pajrment 
is  to  precede  delivery,'®  excludes  the  right  to  inspect  before 


^Bridgeport  Hardware  Mfg.  Corp. 
o.  Bouniol,  89  Conn.  254,  93  Atl.  674; 
Agri  Mfg.  Co.  V,  Atlantic  Fertilizer 
Co.,  129  Md.  42,  78  Atl.  265,  Ann. 
Gas.  1918  D.  396;  Gerli  v.  Mistletoe 
SOk  Mills,  80  N.  J.  128,  76  Atl.  335; 
Greeff  &c,  Mfg.  Co.  v.  Scourene  Mfg. 
Co.,  182  N.  Y.  App.  D.  311,  169  N.  Y. 
S.  550;  Fort  Wayne  Printing  Co.  v. 
Hurley  Reilly  Co.,  163  Wia,  179,  157 
N.  W.  773. 

**Thi8  is  the  rule  of  the  common 
law.  The  right  operates  both  as  an 
obligation  of  the  seller  and  a  condition 
qualifying  either  the  seller's  obligation 
to  take  title,  or  his  obligation  to  pay, 
or  both.  Lorymer  v.  Smith,  1  B.  &  C. 
1;  Deutsch  v.  Dunham,  72  Ark.  141, 
78  S.  W.  767;  Charles  v.  Carter,  96 
Tenn.  607,  36  S.  W.  396;  Garvan  v. 
New  York  Central  R.  Co.,  210  Mass. 


275,  96  N.  E.  717;  Unadilla  Silo  Co.  v. 
Hull,  90  Vt.  134,  96  Atl.  635.  See 
Williston,  Sales,  §f  471-^80. 

"  As  where  goods  are  shipped  under 
a  bill  of  lading  with  draft  attached. 
Imperial  Products  Co.  v,  Capitol 
Chemical  Co.,  103  N.  Y.  Misc.  493,  170 
N.  Y.  S.  397. 

"'See  Urbansky  v.  Kutinsky,  86 
Conn.  22, 84  Atl.  317. 

«  Wiltse  V,  Barnes,  46  la,  210. 

"E.  Clemens  Horst  Co.  v.  Biddell, 
[1912]  A.  C.  18;  Roach  v.  Lane,  226 
Mass.  598,  116  N.  E.  470;  Plumb  v. 
J.  W.  Hallauer  &  Sons  Co.,  145  N.  Y. 
App.  Div.  20, 130  N.  Y.  S.  147;  Dudley 
V.  Chicago,  etc.,  R.  Co.,  58  W.  Va.  604, 
52  S.  E.  718,  3  L.  R.  A.  (N.  S.)  1135, 
112  Am.  St.  Rep.  1027. 

"Lawder  &  Sons  Co.  v,  Mackie 
Grocery  Co.,  97  Md.  1,  54  Atl.  634. 
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payment,  but  if  after  pa}rment  the  goods  are  found  inferior, 
the  buyer  may  refuse  them  and  reclaim  the  prioe.'^  Unless 
authorized  expressly  by  the  contract  or  impliedly  by  custom 
a  seller  is  not  justified  in  shipping  goods  to  the  buyer  in  such 
a  way  as  to  exclude  the  right  of  inspection,  and  if  he  does 
so,  the  buyer  may  refuse  to  proceed  with  the  contract.'* 

§  960.  Buyer  is  not  boimd  to  return  goods  wrongly  delivered. 

The  Sales  Act  provides  '^  "  that  unless  otherwise  agreed, 
where  goods  are  delivered  to  the  buyer,  and  he  refuses  to 
accept  them,  having  the  right  so  to  do,  he  is  not  bound  to 
return  them  to  the  seller,  but  it  is  sufficient  if  he  notifies  the 
seller  that  he  refuses  to  accept  them."  '^  If  the  seller  refuses 
or  neglects  to  remove  the  goods  the  buyer  may  reseU  them.'' 
The  contract  may,  however,  impose  upon  the  seller  the  duty 
of  returning  them.^ 

§  961.  Risk  of  loss  under  the  Sales  Act 

The  Sales  Act  ^  provides:  "Unless  otherwise  agreed,  the 
goods  remain  at  the  seller's  risk  imtil  the  property  therein 
is  transferred  to  the  buyer  **  but  when  the  property  therein 


Cf.  Murphy  v,  Sagola  Lumber  Co.,  125 
Wis.363, 103  N.W.  1113. 

'^Delaware,  etc.,  R.  Co.  v.  United 
States,  231  U.  S.  363,  58  L.  Ed.  269, 
34  Sup.  Ct.  Rep.  65;  HudBon  v.  Ger- 
main Fruit  Co.,  95  Ala.  621, 10  So.  920; 
Corey's  Wholesale  Fruit  Co.  v.  Fuller, 
62  Fla.  146, 56  So.  800, 801;  Pittsburgh, 
etc.,  R.  Co.  V.  Knox,  177  Ind.  344,  98 
N.  E.  295,  298. 

"Erwin  &.  Harris,  87  Ga.  333,  13 
S.  E.  513;  Imperial  Products  Co.  v, 
Capitol  Chemical  Co.,  187  N.  Y.  App. 
D.  599, 176  N. .  S.  49. 

"Sec.  50. 

*«  Putnam  v.  Bolster,  216  Mass.  367, 
373, 103  N.  £.  942.  Such  is  the  rule  at 
common  law.  Grimoldby  v.  Wells,  L.  R. 
10  C.  P.  391  Mulcahy  v.  Dieudonne, 
103  Minn.  352,  116  N.  W.  636.  See 
also  J.  I.  Case  Threshing  Mach.  Co.  v. 
Huber,  160  Mich.  92,  125  N.  W.  66, 


32  L.  R.  A.  (N.  S.)  212;  Ash  v.  IntO^nar 
tional  Harvester  Co.,  101  Miss.  542,  58 
So.  529;  Strauss  0.  Furniture  Co.,  76 
Miss.  343,  24  So.  703;  Rheinstrom  v. 
Steiner,  69  Ohio  St.  452,  69  N.  E.  745, 
100  Am.  St.  Rep.  699;  Unadilla  SQo 
Co.  V.  Hull,  90  Vt.  134,  96  AU.  535. 

»  Rubin  V,  Sturtevant,  80  Fed.  930, 
51  U.  S.  App.  286,  26  C.  C.  A  .  259; 
Jones  V.  Bloomgarden,  143  Mich.  326, 
106  N.  W.  891;  Descaln  Fruit  Co.  v. 
Sweet,  30  R.  I.  320,  75  AU.  308,  27 
L.  R.  A.  (N.  S.)  932,  136  Am.  St.  Rep. 
961.  Cf.  White  o.  Schwdtier,  221 
N.Y.461,  117N.E.941. 

**  Berlin  Machine  Works  o.  Midland 
Coal  Co.,  45  Mont.  390,  123  Peic 
396. 

"Sec.  22. 

*  Agri  Mfg.  Co.  V.  Atlantic  Mfg.  Co., 
129  Md.  42,  98  Ati.  365,  Am.  Gas. 
1918  D.  396. 
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is  transferred  to  the  buyer  the  goods  are  at  the  buyer's  risk,** 
whether  delivery  has  been  made  or  not,  except  that — 

''  (a)  Where  delivery  of  the  goods  has  been  made  to  the 
buyer,  or  to  a  bailee  for  the  buyer,  in  pursuance  of  the  con- 
tract, and  the  property  in  the  goods  has  been  retained  by  the 
seller  merely  to  secure  performance  by  the  buyer  of  his  ob- 
ligations under  the  contract,  the  goods  are  at  the  buyer's 
risk  from  the  time  of  such  delivery.^ 

''  (b)  Where  delivery  has  been  delayed  through  the  fault 
of  either  buyer  or  seller  the  goods  are  at  the  risk  of  the  party 
in  fault  as  regards  any  loss  which  nught  not  have  occurred 
but  for  such  fault/'  " 


§  962.  Risk  generally  attends  tifle. 

In  the  Tlnglish  and  American  law  of  sales  of  goods  there  is 
singularly  little  discussion  in  regard  to  the  risk  before  transfer 
of  the  property.  It  was  early  assumed  without  discussion 
that  the  naaxim  res  perit  domino  was  of  universal  application,^^ 
and  this  assumption  has  sufficed  to  fix  the  law.'*'    In  the 


»  ScbanB  v.  Bramweli,  143  N.  Y.  S. 
1057. 

^Applied  to  oonditional  sales  in 
CoUerd  v,  TuUy,  78  N.  J.  Eq.  657,  80 
All.  491;  (yNeU-Adams  Co.  v,  Eklund, 
89  Conn.  232,  03  Ail.  524;  Dinsmore  v. 
Maag-Wahmann  Ck>.,  122  Md.  177,  89 
Ail.  399.  Applied  to  goods  shipped  in 
aoooidanoe  with  oontraot  whexe  the 
sdler  named  himself  as  consignee  in  the 
biU  of  lading  in  order  to  retain  security, 
in  Aldennan  Bros.  Co.  v,  Westing- 
hooae  Air  Brake  Co.,  92  Conn.  419, 
103  Atl.  267;  Kinn^  v.  Horwitz, 
(Conn.  1919),  105  AtL  438. 

^  Subsection  (b)  was  hdd  applicable 
only  to  cases  of  temporary  default  in 
Rylance  v.  Walk^,  129  Md.  475,  99 
Atl.  597.  In  such  a  case  the  subsection 
was  applied  in  Baltimore  A  Ohio  R.  Co. 
r.  Carter,  133  Md.  551,  105  AU.  760. 
Section  22  of  the  Sales  Act  was  copied 
from  section  20  of  the  English  Sale  of 
Goods  Act.  Subsection  (a),  however, 
is  not  ia  the  English  act.    The  reasons 


for  its  insertion  will  appear  from  the 
discussion  in  the  following  sections. 
The  English  act  has  an  additional  para- 
graph not  copied  in  the  American  act 
because  deemed  unnecessary:  "Pro- 
vided also  that  nothing  in  this  section 
shall  affect  the  duties  or  liabilities  of 
either  seller  or  buyer  as  a  bailee  of  the 
goods  of  the  other  party." 

^  It  is  curious  that  this  maxim  of  the 
Roman  Law  should  be  quoted  in  our 
law  chiefly  in  a  class  of  cases  to  which 
it  did  not  apply  in  the  Roman  Lavk. 

^In  Hoy's  Ma3dms,  c.  XLII,  it  is 
said:  "If  I  sell  my  horse  for  money, 
I  may  keep  him  until  I  am  paid,  but 
I  cannot  have  an  action  of  debt  until 
he  be  delivered,  yet  the  property 
of  the  horse  is  by  the  bargain  in  the 
bargainee  or  buyer;  .  .  .  and  if  the 
horse  die  in  my  stable  between  the 
bargain  and  the  delivery,  I  may  have 
an  action  of  debt  for  my  money,  be- 
cause by  the  bargain  the  property 
was  in  the  buyer."     It  will  be  ob- 
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absence  of  agreement  to  the  contrary,  the  risk  is  with  the 
seller;  though  the  goods  are  identified,  till  the  moment  when 
the  property  is  transferred.  If  the  goods  are  destroyed  or 
injured  before  that  time,  the  buyer  cannot  be  compelled  to 
pay  the  price,  ^^  and  if  he  has  paid  the  price  in  advance,  it 
may  be  recovered.*^ 


§  963.  Risk  may  by  agreement  be  separated  from  title. 

Risk  of  loss  or  deterioration  is  a  natural  incident  of  owner- 
ship, but  there  is  no  rule  of  law  which  prevents  one  who  is 
not  the  owner  from  agreeing  to  bear  the  risk.  He  thereby 
virtually  becomes  an  insurer  of  goods  which  he  does  not  own.^ 
It  may  be  a  proper  construction  of  a  bargain  that  risk  is  to 
be  assumed  by  one  party  or  the  other,  even  though  it  is  not 
so  expressed  in  terms.  For  instance,  if  it  is  agreed  that  one 
party  or  the  other  shall  insure  the  goods,  it  seems  a  necessaiy 
inference  that  the  parties  intended  the  risk  to  be  borne  by 
this  party.  "^^    It  is  perhaps  more  common  for  the  buyer  to 


served  that  the  case  here  supposed  is 
a*sale  with  a  lien  for  the  prioe.  As 
the  dependency  of  mutual  promises 
in  any  executory  bilateral  contract 
was  little  understood  before  the  present 
century,  and  the  question  whether 
impossibility  is  so  far  an  excuse  for 
non-performance  of  a  dependent  prom- 
ise, that  the  counter-promise  must 
nevertheless  be  performed,  has  been 
settled  still  more  recently,  it  is  obvious 
that  only  modem  decisions  have  much 
value  in  this  discussion.  In  Rugg  v, 
Minett,  11  East,  210,  it  was  taken  for 
granted  that  risk  attends  title,  and  the 
only  discussion  related  to  the  question 
whether  title  had  in  fact  passed.  So 
clear  is  the  law  that  it  is  hardly  formally 
stated  by  so  acute  a  writer  as  Ben- 
jamin. The  only  stat^nent  he  makes 
is  a  casual  one,  without  citation  of 
authorities,  in  §  308. 

**  Cases  are  collected,  supra,  §  885. 

*' Cases  are  collected,  supra,  §885. 

^  This  question  was  much  considered 
in  Castle  v.  Playford,  L.  R.  5  Ex.  165, 


L.  R.  7  Ex.  98,  and  Martineau  p. 
Kitching,  L.  R.  7  Q.  B.  436.  Other 
decisions  illustrating  the  right  of  the 
parties  to  agree  expressly  for  the  in- 
cidents of  risk,  irrespective  of  title,  are: 
IngUs  V,  Stock,  10  A.  C.  263;  Fra«ano 
V.  Long,  4  B.  &  C.  219;  The  Elgee 
Cotton  Cases,  22  Wall.  180,  22  L.  Ed. 
863. 

^Fragano  v.  Long,  4  B.  &  C.  219. 
In  this  case  the  price  was  made  pay- 
able after  the  goods,  which  were  the 
subject  of  the  bargain,  should  arrive, 
and  the  defendant  asserted  that  this 
provision  showed  that  until  the  goods 
arrived  the  buyer  had  no  right  in 
them,  but  Bayley,  J.,  said:  "If  the 
goods  were  not  to  be  paid  for  unless 
they  arrived,  why  should  the  plaintiff 
insure  them?"  See  also  Anderson 
V.  Morice,  L.  R.  10  C.  P.  58,  609,  1  A. 
C.  713,  and  Colonial  Ins.  Co.  v.  Ade- 
laide Ins.  Co.,  12  A.  C.  128.  In  botii 
these  cases  the  buyer  in  fact  insured 
the  goods,  but  the  contract  did  not 
provide  expressly  that  he  should  do  so. 
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assume  risk,  although  the  property  may  not  have  passed  to 
him,  than  it  is  for  the  seller  to  retain  the  risk  though  the 
property  has  passed  from  him,  but  it  is  obvious  that  the  latter 
arrangement  is  possible.^  Opposite  views  have  been  expressed 
in  r^ard  to  the  inference  to  be  drawn  as  to  the  transfer  of 
the  property  in  the  goods  when  the  contract  is  silent  on  the 
point,  but  makes  express  provision  in  regard  to  the  risk. 
Blackburn,  J.,  said:**  "If  you  .  .  .  show  that  the  risk  at- 
tached to  one  person  or  the  other  it  is  a  very  strong  argument 
for  showing  that  the  property  was  meant  to  be  in  him."  On 
the  other  hand,  exactly  the  opposite  inference  was  suggested 
in  the  Supreme  Court  of  the  United  States:  *®  "It  needs  no 
agreement  that  the  buyer  shall  take  the  risk  if  it  is  intended 
the  ownership  shall  pass  to  him.  Hence  the  stipulation  that 
the  cotton  should  be  at  the  risk  of  Lobdell  (the  buyer)  after 
the  date  of  the  contract,  instead  of  showing  an  intention  of 
the  parties  that  the  right  of  property  should  pass  to  him  seems 
rather  to  indicate  a  piupose  that  the  ownership  should  remain 
unchanged.  Else  why  introduce  a  provision  totally  imnec- 
essary?  "  The  inference  suggested  by  the  English  judge  seems 
the  sounder.^^    Mercantile  contracts  are  drawn  briefly,  and 


« Calcutta  Co.  v,  De  Mattos,  32 
L.  J.  Q.  B.  (N.  S.)  322,  33  L.  J.  Q.  B. 
(N.  S.)  214.  This  was  a  contract  for 
1,000  tons  of  coal,  ''payment  of  one- 
half  of  each  invoice  value  in  cash  on 
handing  you  bills  of  lading  and  poUcy 
of  insurance  to  cover  the  amount." 
The  balance  of  the  price  was  to  be 
paid  on  delivery.  The  coal  was  shipped 
and  half  of  the  price  paid  but  the  vessel 
never  reached  port.  The  seller  brought 
action  for  the  balance  of  the  price  and 
the  buyer  brought  a  cross-action  to 
recover  the  portion  of  the  price  which 
he  had  ahready  paid.  The  judges  in 
the  Court  of  Queens  Bench  were 
equally  divided  in  their  opinion,  but 
the  majority  in  the  Court  of  the  Ex- 
chequer Chamber,  following  the  opin- 
ion of  Blackburn,  J.,  in  the  court 
below,  held  that  under  the  contract 
the  property  in  the  goods  vested  in  the 


buyer  on  shipment,  but  as  to  the  half  of 
the  price  still  unpaid,  there  could  be  no 
recovery  unless  the  coal  was  delivered. 

^'Martineau  v.  Kitching,  L.  R.  7 
Q.  B.  436,  453,  454. 

«>  Elgee  Cotton  Cases,  22  Wall.  180, 
194,  22  L.  Ed.  863.  In  Stewart  v. 
Henningsen  Produce  Co.,  88  Kans. 
521,  129  Pac.  181,  50  L.  R.  A.  (N.  S.) 
Ill,  Ann.  Cas.  1914  B.  701,  a  pro- 
vision in  a  contract  that  the  seller 
should  pay  "storage,  interest  and 
insurance  charges"  to  a  certain  day, 
was  held  not  to  prevent  property  and 
risk  from  passing  to  the  buyer  as  soon 
as  the  seller  had  put  the  goods  in  a 
deliverable  condition. 

>'  The  English  line  of  reasoning  was 
adopted  (without  citation  of  authority) 
in  Sanitary  Carpet  Cleaning  Co.  v. 
Reed  Mfg.  Co.,  145  N.  Y.  S.  218,  169 
N.  Y.  App.  Div.  687. 
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provision  is  frequently  made  only  for  the  matters  which  strike 
the  parties  as  important.  Where  goods  are  shipped  from  a 
distance  the  question  of  risk  naturally  occurs  to  prudent 
business  men  as  desirable  to  settle  in  the  i^reement.  The  more 
abstract  question  when  the  property  in  the  goods  passes  is 
much  less  likely  to  occiu*  to  them.  An  agreement  that  risk 
shaU  pass  to  the  buyer  is,  therefore^  not  justly  construed 
as  an  agreement  that  the  property  shall  remain  in  the  seller, 
but  rather  as  evidence  that  the  property  was  intended  to  pass. 
It  must  be  admitted  that  the  question  is  one  of  fact  in  each 
case,  and  that  the  argument  here  suggested  is  more  appropriate 
to  a  brief  mercantile  contract  prepared  by  the  parties  than  to 
an  elaborate  agreement  based  on  legal  advice. 

§  964.  Risk  is  on  the  buyer  where  the  seller  retains  a  secu- 
rity title  only. 

That  the  risk  should  be  thrown  upon  the  buyer  if  the  seUer 
retains  title  merely  to  enforce  perfonnance  by  the  buyer  of 
his  obligations  under  the  contract,  as  enacted  in  the  Sales 
Act/^  is  a  consequence  of  the  theory  that  such  a  bargain  is, 
in  effect,  though  not  in  form,  a  sale  to  the  buyer  and  a  mort- 
gage back  by  him  of  the  property  to  secure  the  price.  Two 
classes  of  cases  especially,  commonly  present  the  question- 
first,  conditional  sales;  and,  second,  shipments  under  bills 
of  lading.    These  two  cases  will  now  be  separately  considered. 

§  966.  Risk  is  on  the  buyer  in  a  conditional  sale. 

Where  goods  are  delivered  to  the  buyer  but  title  is  retained 
by  the  seller  until  the  price  is  paid,  the  buyer  immediately 
acquires  the  right  to  use  the  goods  as  his  own,  and  has  indeed 
exactly  the  same  power  over  them,  and  right  in  regard  to 
them,  that  he  would  have  if  he  had  bought  them,  and  mort- 
gaged them  back  to  secure  the  price.^'  The  time  for  payment 
in  such  sales  frequently  extends  over  months  and  sometimes 
over  years.    It  is  necessarily  to  be  expected  by  the  parties 

"  Sec.  22  (a),  see  tupra,  S  961.  146  Ala.  682,  40  So.  218;  Blue  v.  Amo^ 

^  See  auprOf  §S  734  et  9eq,    The  risk  lean  Soda  Fountain  Co.,  150  Ala.  165, 

of  loss  is  borne  by  a  chattel  mortgator.  43  So.  709. 

American  Soda  Fountain  Co.  v.  Blue, 
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that  the  goods  will  deteriorate  during  this  period,  and^  never- 
theless, that  the  buyer  will  be  bound  to  pay  the  price.  It 
seems  properly  to  follow  that  if  the  goods  are  accidentally 
destroyed  or  injured,  the  buyer  must  stand  the  loss;  that  is, 
he  must  pay  the  price  in  full  at  the  time  agreed.  The  de- 
cisions upon  the  point  are  in  conflict,  but  the  weight  of  au- 
thority sxistains  the  view  here  expressed."  There  are,  however, 
a  number  of  decisions  to  the  contrary.**^ 

Wherever  the  Uniform  Sales  Act  is  in  force,  ^  the  seller's 
right  of  recovery  should  be  clear.  *^    By  special  terms  in  the 


^Chicago  Equipment  Go.  v.  Mer- 
chants' Bank,  136  U.  S.  268,  283,  34 
L.  Ed.  349;  Kentucky  Wagon  Mfg.  Co. 
0.  Blanton-Gurtis  Co.,  8  Ala.  App.  669, 
62  So.  368;  Phillips  v.  Hollenberg  Music 
Co.,  82  Ark.  9,  99  S.  W.  1105;  Boach  v. 
Whitfield,  94  Afk.  448,  127  S.  W.  722, 
140  Am.  St.   Rep.   131;  Hollenberg 
Music  Co.  V.  Barron,  100  Ark.  403, 
140  S.  W.  582,  36  L.  R.  A.  (N.  S.)  694; 
O'Neil-Adams  Co.  v.  Eklund,  89  Conn. 
232,  93  Atl.  524,  Ann.  Cas.  1918  D. 
379   (appl3ring   Sales   Act);  Avery  v, 
Middlebrooks,  142  Ga.  830,  83  S.  £. 
944;  Jessup  v.  Fairbanks,  38  Ind.  App. 
673,  78  N.  E.  1060;  Burnley  v.  Tufts, 
66  Miss.  48,  5  So.  627,  14  Am.  St.  Rep. 
540;  Tufts  v.  Wynne,  45  Mo.  App.  42; 
American  Soda  Fountain  Co.  v.  Vaughn, 
69  N.  J.  L.  582,  56  Atl.  54;  CoUerd  v. 
TuOy,  78  N.  J.  Eq.  557,  80  Ail.  491 
(applying  Sales  Act);  National  Cash 
Register  Co.  v.  South  Bay  Assoc.,  64 
N.  Y.  Misc.  125,  118  N.  Y.  S.  1044; 
Whitlock  V.  Auburn  Lumber  Co.,  145 
N.  C.  120,  58  S.  E.  909,  12  L.  R.  A. 
(N.  8.)  1214;  Harley  v.  Stanley,  25 
Okl.  89,  105  Pac.  188;  Topp  v.  White, 
12  Heisk.  165;  Marion  Mfg.  Co.  v. 
Buchanan,  118  Tenn.  238,  99  S.  W. 
084,  8  L.  R.  A.  (N.  S.)  590;  Carolina, 
etc.,  R.  Co.  V,  Unaka  Springs  Lumber 
Co.>  130  Tenn.  354,  170  S.  W.  591; 
LaValley  v,  Ravenna,  78  Vt.  152,  62 
Atl.  47,  2  L.  R.  A.  (N.  S.)  97,  112  Am. 
St.  Rep.  898;  Exposition  Arcade  Corp. 
•.  Lit,  113  Va.  574,  75  S.  E.  117,  Am. 


Cas.  1913  D.  335.  See  also  Cooper  v. 
Chicago  Organ  Co.,  58  111.  App.  248; 
Osbom  ».  South  Shore  L.  Co.,  91  Wis. 
526,  65  N.  W.  184;  Hesselbacher  v. 
Ballantyne,  28  Ont.  182;  Qoldie  t^. 
Harper,  31  Ont.  284.  In  Whitlock  v. 
Auburn  Lumber  Co.,  145  N.  C.  120, 
68  S.  E.  909,  12  L.  R.  A.  (N.  S.)  1214, 
the  property  had  not  been  delivered, 
but  was  held  in  the  seller's  poseession 
subject  to  the  buyer's  •  order.  The 
risk  of  loss  was  nevertheless  held  to  be 
on  the  buyer. 

•«  Arthur  v.  Blacknian,  63  Fed.  536; 
Bishop  v.  Minderhout,  128  Ala.  162,  29 
So.  11,  52  L.  R.  A.  395,  86  Am.  St. 
Rep.  134;  American  Soda  Fountain 
Co.  V.  Blue,  146  Ala.  682,  40  So.  218; 
Blue  V,  American  Soda  Fountain  Co., 
150  Ala.  165,  43  So.  709;  Handle  v. 
Stone,  77  Ga.  501;  Glisson  v.  Heggie, 
105  Ga.  30,  32,  31  S.  E.  118;  Mountain 
aty  Mill  Co.  V.  Butler,  109  Ga.  469, 
34  S.  E.  565;  Whigham  v.  Hall,  8  Ga. 
App.  509,  70  S.  E.  23;  McKinney  v. 
Battle,  13  Ga.  App.  255,  79  S.  E.  92; 
Swallow  V,  Emery,  111  Mass.  365; 
Sloan  V.  McCarty,  134  Mass.  245; 
Edward  Thompson  Co.  v.  Vacheron, 
125  N.  Y.  S.  939,  69  N.  Y.  Misc.  Rep. 
83;  Cobb  v.  Tufts  (Tex.  Civ.  App.), 
2  Willson's  Civ.  Cas.  141;  Molsons 
Bank  v.  Howard,  21  Ont.  Wk.  Rep. 
278. 

**  See  supra,  §  506,  n.  2. 

"  See  supra,  S  961. 
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contract  the  question  of  risk  naay  be  settled  by  the  parties  in 
any  way  they  please, '^  and  some  of  the  apparently  conflicting 
decisions  nxay  be  reconciled  on  this  basis.^^  But  the  parties 
frequently  do  not  express  a  direct  intention  in  regard  to  the 
matter  and  a  rule  based  on  general  principles  is,  therefore, 
required.  In  a  case  on  the  point  in  Mississippi,^  where  the 
pliuntiff  sued  for  the  price  of  a  soda  fountain  which  had  been 
delivered  to  the  defendant  under  a  conditional  sale,  the  court 
held  the  plaintiff  entitled  to  recover  though  the  property 
had  been  destroyed  and  said:  ''Burnley  unconditionally 
and  absolutely  promised  to  pay  a  certain  sum  for  the  property, 
the  possession  of  which  he  received  from  Tufts.  The  fact 
that  the  property  has  been  destroyed  while  in  his  custody, 
and  before  the  time  for  the  payment  of  the  note  last  due,  on 
payment  of  which  only  his  right  to  the  legal  title  of  the  prop- 
erty would  have  accrued,  does  net  relieve  him  of  payment 
of  the  price  agreed  on.  He  got  exactly  what  he  contracted 
for,  viz.,  the  possession  of  the  property  and  the  right  to  ac- 
quire an  absolute  title  by  payment  of  the  agreed  price.  The 
transaction  was  something  more  than  an  executory  conditional 
sale.  The  seller  had  done  all  he  was  to  do,  except  to  receive 
the  purchase  price;  the  purchaser  had  received  all  that  he 
was  to  receive  as  the  consideration  of  his*  promise  to  pay. 
The  inquiiy  is  not  whether,  if  he  had  foreseen  the  contingency 
which  has  occurred,  he  would  have  provided  against  it,  nor 
whether  he  might  have  made  a  more  prudent  contract,  but 
it  is  whether,  by  the  contract,  he  has  made  his  promise  ab- 
solute or  conditional.  The  contract  was  a  lawful  one,  and, 
as  we  have  said,  imposed  upon  the  buyer  an  absolute  obligation 
to  pay.  To  relieve  him  from  this  oblation,  the  court  must 
make  a  new  agreement  for  the  parties,  instead  of  enforcing 
the  one  made,  which  it  cannot  do."  This  language  was  quoted 
with  approval  by  the  North  Carolina  Supreme  Court  in  a 
case  involving  similar  facts.*^    Analogous  to  the  risk  of  loss 

*>Hoobler    v.    Intemational    Har-  American     Soda     Fountain    Go.    p. 

vester  Co.,  185  Ala.  533,  64  So.  567;  Vaughn,  69   N.  J.  L.   5S2,   55   AtL 

Ryan  v.  Agricultural  Ins.   Co.,    188  54. 

Mass.  11,  73  N.  E.  849.  «  Burnley  v,  Tufta,  66  Miss.  48,  5 

^  See   a   discussion   based   on   the  So.  627,  14  Am.  St.  Rep.  540. 

presumed    intent    of    the    parties   in  '^  Tufts  v.  Griffin,  107  N.  C.  47,  12 
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is  the  chance  of  benefit.  But  one  class  of  goods  seems  to 
illustrate  this:  Where  an  animal  is  sold  conditionally  and 
during  the  period  when  the  animal  sold  is  in  the  buyer's  pos- 
session, but  before  the  price  has  been  paid  and  the  property 
passed,  the  animal  has  yoimg,  it  is.  held  that  the  young  are 
subject  to  the  same  condition  as  the  mother.  That  is,  the 
property  is  in  the  seller,  but  passes  to  the  buyer  on  the  pay- 
ment of  the  price  originally  stipulated  for.  Thus  the  buyer 
secures  the  benefit  of  the  increase  without  paying  anything 
additional  for  it.*^ 

§  966.  Risk  where  goods  are  shipped  under  a  bill  of  lading. 

It  is  evident  there  can  be  no  possibility  of  throwing 
risk  of  loss  or  deterioration  upon  the  buyer  where  goods  are 
shipped  to  him  unless  the  goods  are  sent  in  conformity  with 
an  order  or  contract  and  by  a  proper  method  of  shipment.^' 
The  property  will  not  otherwise  pass  to  him,  and  no  reason 
can  be  suggested  for  imposhxg  the  risk  upon  him  of  goods 
which  he  did  not  order  or  which  for  any  reason  were  improperly 
sent.  On  the  other  hand,  if  goods  are  properly  shipped  to 
the  buyer,  in  accordance  with  an  order  or  contract,  the  buyer 
being  named  as  consignee  in  the  bill  of  lading,  there  can  be 
equally  little  doubt  that  the  risk  of  loss  and  deterioration  is 
upon  the  buyer,  for  the  property  has  passed  to  him.  This  is 
very  evident  if  the  bill  of  lading  is  a  straight  bill — ^that  is, 
one  which  names  the  buyer  as  consignee  without  making 
use  of  the  word  "order,"  for  here  the  bill  of  lading  does  not 
in  any  way  quaUfy  the  inferences  to  be  drawn  from  the  ship- 
ment.*^  The  same  principle  is  appUcable,  moreover,  even 
though  the  bill  is  an  "order"  bill  and  negotiable,  provided 
that  the  buyer  is  named  as  consignee.  It  is  true  that  the 
seller  by  retaining  the  possession  of  the  bill  may  prevent  the 
buyer  from  obtaining  the  deUvery  of  the  goods.  This,  how- 
ever, is  because  the  seller  is  enabled  to  control  the  possession 

S.  £.  68,  10  L.  R.  A.  526,  22  Am.  St.  McKenney,  63  Me.  529;  Buckmaater 

Rep.  863.  V,  Smith,  22  Vt.  203;  Kent  t;.  Buck,  45 

•*  Anderson  ».  Leverette,   116  Ga.  Vt.  18;  Qark  v.  Hayward,  51  Vt.  14. 
732,  42  S.  E.  1026;  Allen  v.  Delano,  55         •*  Williston,  Sales,  §  278. 
Me.  113,  92  Am.  Dec.  573;  Bunker  v.         •«  WUliston,  Sales,  §§  281,  282,  286. 
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of  the  goods  by  means  of  the  bill  of  lading.  The  goods  are 
the  buyer's,  but  the  cairier  will  not  surrender  them  until  the 
bill  of  lading  is  surrendered.  The  situation  is  similar  where 
an  order  bill  is  taken  by  the  shipper  in  his  own  name  and 
indorsed  and  delivered  to  the  buyer.^^  In  the  cases  thus  far 
considered  in  this  section,  the  general  principle  that  risk 
attends  title  is,  therefore,  applicable.  But  it  may  be  supposed 
that  the  seller  instead  of  consigning  the  goods  directly  to  the 
buyer,  either  by  a  n^otiable  or  a  nonnegotiable  bill,  consigns 
them  to  himself  or  to  a  third  person,  with  a  view  to  retain  title 
until  the  buyer  pays  the  price,  and  has  not  indorsed  and 
delivered  the  bill  prior  to  the  loss.  The  situation  on  prin- 
ciple seems  analogous  to  that  where  a  conditional  sale  is  made. 
The  seller  either  retains  the  property  himself  or  transfers  it 
to  a  third  person  for  the  purpose  of  seeming  payment  of  the 
price,  but  the  beneficial  interest  in  the  goods  vests  in  the 
buyer  on  shipment,  assuming  always  that  the  goods  were 
properly  shipped  in  conformity  with  tiie  buyer's  order.  Where 
the  bill  of  ladiixg  names  a  third  person  as  consignee,  who 
advances  the  price  on  the  security  of  the  bill  of  lading,  it  is 
evident  that  the  risk  must  be  with  the  buyer  and  not  with 
the  holder  of  the  legal  title.  The  consignee  has  the  legal  title 
of  the  goods,^  but  he  has  no  interest  in  the  shipment  other 
than  to  secure  repayment  of  the  money  which  he  has  advanced. 
He  is  usually  a  banker  and  the  transaction  is  merely  one 
form  of  making  a  loan  on  security.*^  It  is  evident  then  that 
the  holder  of  the  legal  title  in  such  a  case  does  not  bear  the 
risk,  nor  can  the  risk  remain  with  the  seller,  for  it  may  be 
that  the  price  has  already  been  paid  or  a  bill  of  exchange 
accepted  for  the  price.    It,  therefore,  rests  on  the  buyer.    In 


<•  Forcheimer  v.  Stewart,  65  Iowa, 
593,  22  N.  W.  886,  54  Am.  Rep.  30; 
Washbum-Croeby  Go.  v.  Boeton  & 
Albany  R.  Co.,  180  Mass.  252,  257,  62 
N.  £.  590. 

«  Williston,  Sales,  §  272. 

^  ''This  'security  title'  of  the  bank- 
ers cannot  have  the  force  of  an  un- 
qualified ownership  of  the  goods,  with 
complete  right  of  disposition  irrespec- 
tive of  the  importer's  interest.   The  ex- 


porters having  '  reUnquished  the  whole 
of  their  interest'  on  transmission  of  the 
bills  of  lading  to  the  bankers,  the  title 
acquired  by  the  bankons  for  neeority 
must  have  a  'rasidiie  of  ownership 'of 
some  character  in  the  importer  under 
a  contract  of  purchase  and  consign- 
ment of  the  goods."  In  re  Ricfaheimer, 
221  Fed.  16,  22,  136  C.  C.  A,  542,  per 
Seaman,  J. 
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sabstance  the  transaction  is  the  same  where  the  seller  retains 
the  security  title  himself  instead  of  introducing  a  banker 
into  the  matter.  That  the  risk  should  f aU  on  the  buyer  f  oUows 
not  shnply  from  the  forgoing  process  of  elimination  of  the 
other  parties,  but  also  from  a  direct  consideration  of  the 
buyer's  position.  The  shipment  has  been  made  in  accordance 
with  his  order  and  is  solely  for  his  benefit.  The  English  law 
sustains  the  view  here  suggested.^  The  same  doctrine  has 
been  expressed  in  a  New  York  decision,^  and  so  it  has  been 


'Tlie  question  was  one  much  con- 
sidered in  the  case  of  Browne  v.  Hare, 
3  H.  &  N.  484,  4  H.  &  N.  822.  The 
defendants,  merchants  at  Bristol,  con- 
tracted to  buy  of  the  plaintiffs,  mer- 
chants at  Rottendam,  ten  tons  of 
refined  oil  to  be  shipped  "free  on 
board"  at  Rotterdam  at  £45  15s. 
per  ton  to  be  paid  for  on  delivery  of 
the  bills  of  lading  by  bill  of  exchange, 
payable  in  three  months  and  dated 
on  the  day  of  shipment  of  the  oil. 
The  plaintiffs,  accordingly,  shipped 
on  a  general  ship,  trading  between 
Rotterdam  and  Bristol,  five  tons  of 
the  oil,  and  the  master  signed  a  bill 
of  lading  making  the  oil  deUverable 
to  "shippers'  order."  The  plainiiffs 
indorsed  the  bill  of  lading  specially 
to  the  defendants  anc^  forwarded  it 
with  a  bin  of  exchange  drawn  on  the 
defendants  to  the  broker  through  whom 
the  original  contract  had  been  made. 
On  the  following  night  the  ship  was 
wrecked  and  the  oil  lost.  The  plain- 
tifiis'  letter  reached  its  destination 
shortly  afterward  and  the  broker 
presented  the  bill  of  lading  with  the 
bill  of  exchange  to  the  defendants, 
requesting  acceptance  of  the  latter. 
Tlie  defendants  refused.  It  was  held 
that  the  plaintiffs  were  entitled  to 
recover  upon  the  defendants'  promise 
to  pay  tibe  price  of  the  oil.  This 
dedflion  was  affirmed  by  the  Exchequer 
Chamber.  The  comt  rested  the  deci- 
sion on  the  ground  that  the  property 
in  the  oil  passed  to  the  hnyet  on  ship- 


ment of  the  goods  but  as  the  court  also 
admitted  that  the  seller  had  control 
of  the  oil,  and  as  it  is  evident  from 
oth«r  decisions  that  the  seller  had 
complete  power  of  disposition  of  the 
oil  by  virtue  of  the  form  of  the  bill  of 
lading  (see  Williston,  Sales,  §283), 
it  follows  that  the  court's  decision  must 
be  taken  as  holding  that  the  beneficial 
interest  as  diBtinguished  from  a  mere 
title  for  security  was  in  the  buyer. 
See  also  Shepherd  v.  Harrison,  L.  R. 
4  Q.  B.  196,  per  Cockbum,  C.  J.; 
Mirabita  v.  Imperial  Ottoman  Bank, 
3  Ex.  D.  164;  Inglis  v.  Stock,  10  A.  C. 
263. 

^Farmers'  &  Mechanics'  Bank  v, 
Logan,  74  N.  Y.  568.  In  this  case 
Sears  &  Daw,  commission  merchants, 
who  had  bought  wheat  for  one  Brown 
with  their  own  money,  shipped  the 
goods  tmder  a  bill  of  lading  in  which 
they  were  named  as  consignees,  but 
which  contained  a  direction  to  notify 
Brown.  The  court,  in  its  opinion, 
asserts  both  that  the  title  remained 
in  Sears  &  Daw  and  that  the  risk 
was  upon  Brown,  saying:  ''We  are 
asked,  would  not  the  profit  have  been 
Brown's,  had  the  wheat  advanced  in 
value,  and  the  loss  his,  had  it  declined, 
or  if  it  had  been  destroyed  by  fire? 
To  which  the  ready  answer  is,  what- 
ever had  chanced  to  it,  it  would  not 
have  been  his,  as  between  him  and 
Sears  k  Daw  and  the  plaintiff,  until 
he  complied  with  the  conditions  on 
which  it  was  bought  for  him,  that  is 
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held  under  the  Sales  Act  J®  In  some  cases,  however;  courts 
have  somewhat  hastily  assumed  that  the  risk  necessarily 
accompanied  legal  title,  and  on  being  satisfied  that  the  legal 
title  was  by  virtue  of  the  bill  of  lading  or  mode  of  shipment 
in  one  party  or  the  other,  have  assmned  that  the  risk  nec- 
essarily was  there  also.^^    Under  what  is  known  as  a  c.  L  f. 


to  say,  had  accepted  and  paid  the 
draft.  As  soon  as  he  paid  the  draft,  it 
would  have  been  his,  with  whatever 
enhancement  of  value.  Had  it  lessened 
in  value,  or  been  burned  up,  he  would 
still  have  been  liable  to  Sean  &  Daw, 
for  the  price  of  their  services  and  for 
their  expenses,  and  to  the  plaintiff, 
first,  on  his  promise  to  accept  the 
draft,  and  after  acceptance,  on  that 
obligation  to  pay  it."  See  also  Sawyer 
V.  Dean,  114  N.  Y.  469,  21  N.  E.  1012; 
Glanxer  v.  J.  K.  Armsby  Co.,  100  N.  Y. 
Misc.  476,  165  N.  Y.  8.  1006. 

^Alderman  Bros.  Go.  v.  Westing- 
house  Air  Brake  Co.,  02  Conn.  410, 
103  Atl.  267;  Kinney  v.  Horwitz, 
(Conn.  1919),  I95  Atl.  438. 

'^In  Willman  Mercantile  Co.  v. 
Fussy,  15  Mont.  511,  39  Pac.  738,  48 
Am.  St.  Rep.  698,  the  plaintiff  re- 
ceived an  order  for  a  carload  of  apples 
from  the  defendant.  The  apples  were 
to  be  f .  o.  b.  cars  at  the  seller's  resi- 
dence, ''sight  draft  with  bill  of  lading 
attached.''  The  apples  were  shipped 
in  good  order  but  froze  on  their  way. 
The  plaintiff  took  a  bill  of  lading  for 
the  consignment  in  his  own  name,  and 
forwarded  this,  with  sight  draft  at- 
tached, through  a  bank  to  the  defend- 
ant who  refused  to  honor  the  draft. 
The  court  said,  no  doubt  with  truth: 
"The  plaintiff,  the  vendor  in  this  case, 
dealt  with  the  bill  of  lading  with  the 
manifest  purpose  of  securing  the  pay- 
ment for  the  apples,"  but  the  court 
seems  wrong  in  holding  that  it  necessa- 
rily follows  that  the  risk  is  on  the  seller 
because  the  control  remains  with  him. 
In  Vaughn  v.  New  York,  etc.,  R.  R. 
Co.,  27  R.  I.  235,  61  Atl.  695,  it  ap- 


peared that  a  carload  of  00m  was 
shipped  by  one  Shultis  of  Boston,  to 
the  plaintiff,  to  Davisville,  R.  I.  The 
com  was  duly  shipped  and  a  bill  of 
lading,  with  draft  attached,  was  seat 
through  a  bank  to  the  plaintiff.  While 
the  com  was  standing  on  a  spur  track 
of  the  defendant,  adjacent  to  the 
plaintiff's  warehouse,  a  fire  broke  out 
which  consumed  both  the  warehouse 
and  the  car  of  com.  The  court  held 
that  the  plaintiff  could  not  recover 
from  the  railroad  for  the  loss  of  the 
com,  saying:  "As  to  the  carload  of 
com,  we  are  of  the  opinion,  upon  all 
the  testimony,  that  title  to  the  same 
had  not  passed  to  the  plaintiff  at  the 
time  of  the  fire.  He  could  only  ob- 
tain title  to  the  same  by  paying  the 
draft  and  obtaining  the  bill  of  lading, 
which  he  had  not  done  prior  to  the 
destmction.  The  sale  was  conditional 
upon  the  payment  of  the  draft,  and 
title  still  remained  in  Shultis  at  the 
time  of  the  fire;  and  the  carload  of  com 
had  not  been  delivered  to  the  plaintiff 
at  that  time;  it  was  still  locked  and 
sealed  with  the  lock  and  seal  of  the 
defendant."  See  also  Cragun  v.  Todd, 
131  Iowa,  250,  108  N.  W.  450  (where 
the  loss  caused  by  injury  to  peaches 
damaged  in  transit  was  thrown  upon 
the  seller) ;  Graham  v.  Laird  Co.,  20  Ont 
Law  Rep.  11  (where  the  facts  were 
almost  identical  with  those  in  the  Mcm- 
tana  Case);  Henderson  t^.  Lauer,  (CaL 
App.  1919),  181  Pac.  811;  St.  Louis 
&  San  Fr.  R.  Co.  v.  Allen,  31  Okl.  248» 
120  Pac.  1090,  39  L.  R.  A.  (N.  S.)  309. 
On  the  other  hand,  courts  sometimes  go 
too  far  in  the  other  direction  and  assert 
the  buyer  has  the  legal  title  and  that 
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contracti  where  the  shipper  takes  out  an  insurance  policy 
for  the  benefit  of  the  buyer  and  the  price  is  payable  on  tender 
of  the  bill  of  lading  and  insurance  policy  it  is  obvious  the 
risk  is  on  the  buyer,  and  the  seller  on  tendering  the  documents 
is  entitled  to  the  price,  even  though  prior  to  the  tender  the 
goods  have  been  lost  and  the  seller  is  aware  of  the  fact  J' 

§  967.  Effect  of  default  upon  risk. 

There  has  not  been  much  discussion  in  our  law  upon  the 
effect  of  default  by  buyer  or  seller  upon  the  risk  of  loss  or 
deterioration.  The  principles  which  miist  govern  the  question 
are,  however,  reasonably  clear.  If  the  buyer  repudiates  or 
commits  a  total  breach  of  the  contract  it  is  obviously  impos- 
sible for  the  seller  to  retain  the  goods  as  his  own,  or  deal  with 
them  as  such,  and  yet  claim  that  the  risk  of  their  continued 
existence  rests  with  the  buyer,  even  if  the  property  in  the 
goods  had  already  passed  to  the  buyer.  The  seller  must  choose 
what  attitude  he  will  take.  As  repudiation  or  breach  by  the 
buyer  where  the  property  has  passed  relates  merely  to  taking 
delivery  of  the  goods,  the  risk  has  clearly  passed  to  the  buyer 
imder  the  principles  stated  in  the  preceding  sections,  and 
his  default  cannot  enable  him  to  get  rid  of  the  burden.  The 
seller,  however,  in  such  case  may  by  rescission  or  resale  of 
the  goods  deprive  the  buyer  of  his  title,^*  and  if  the  seller 
elects  to  do  this,  the  risk  thereupon  is  removed  from  the 
buyer.  Until  manifestation  of  an  election  by  the  seller  to 
rescind,  or  until  a  resale,  as  the  property  remains  in  the  buyer, 
so  the  risk  will  remain  with  him.  If  the  buyer's  repudiation 
or  default  relates  not  simply  to  taking  dehvery,  but  to  taking 
title  to  the  goods,  the  situation  is  different.  Here,  as  the 
seller  has  the  property  he  normally  would  bear  the  risk,  and 
as  the  buyer's  conduct  will  generally  amount  to  a  total  breach 
of  the  contract,  whatever  rights  the  seller  has  will  arise  im- 
mediately. In  England,  and  many  of  the  United  States,  the 
seller's  right  is  limited  to  a  right  of  action  for  the  difference 
between  the  contract  price  and  the  market  price  of  the  goods 

the  seller's  interest  is  merely  a  lien.         ^'  Manbre  Saccharine  Co.  t;.  Com 
Robinson  v,  Houston,  etc.,  Ry.  Co.,      Products  Co.,  [1919]  1  K.  B.  198. 
105  Tex.  186, 146  8.  W.  637.  "  Williston,  Sales,  §§  601  et  9eq. 
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at  the  time  the  contract  should  have  been  carried  out.  In 
many  jurisdictions  in  the  United  States,  however,  the  seller 
may  elect  to  store  the  goods  for  the  buyer,  or  to  notify  the 
buyer  that  he  holds  them  as  bailee  for  the  buyer  and  recover 
the  full  price  as  if  the  property  in  the  goods  had  passedJ^ 
Under  the  Sales  Act  this  remedy  is  allowed  the  seller  if  the 
goods  are  of  a  kind  that  cannot  readily  be  resold  for  a  reason- 
able priceJ^  If  the  law  allows  a  seller  thus  to  treat  goods 
as  if  they  were  the  buyer's,  and  the  seller  makes  an  election 
so  to  do,  it  would  seem  that  the  buyer  must  thereafter  bear 
the  risk.  If  the  seller  has  not  indicated  which  course  he 
intended  to  pursue,  the  loss  would  fall  on  him.  Since  the 
property  is  in  him,  until  he  manifests  an  election  to  transfer 
it  to  the  buyer,  it  could  not  be  assumed,  in  the  absence  of 
some  overt  act  manifesting  an  election,  that  the  seller  held 
the  property  for  the  buyer's  benefit  and  as  his  bailee.'*  If 
the  repudiation  or  breach  is  committed  by  the  seller  the  same 
principles  are  applicable.  The  risk  will  be  upon  the  seller  if 
the  property  in  the  goods  has  not  been  transferred,  and  ev^ 
if  it  has  been,  an  election  to  rescind  the  transfer,  manifested 
by  the  buyer,  will  throw  back  the  risk  and  the  property  upon 
the  seller.^  It  has  hitherto  been  assumed  that  one  party  or 
the  other  has  totally  repudiated  his  obligation  or  conunitted 
a  final  and  complete  breach  of  it.  The  situation  for  which 
section  22  (b)  provides  is  rather  for  a  delay  or  temporary 
fault,  which  is  not,  and  perhaps  cannot  be,  treated  as  sufficient 
breach  to  terminate  the  bargain.^  Speaking  of  such  a  situation, 
Blackburn,  J.,  said:^  ''The  delay  in  weighing  is  quite  as 
much  the  fault  of  the  purchaser  as  of  the  sellers.  When  the 
prompt  day  [u  6.,  the  day  appointed  by  agreement  or  usage  of 
trade  for  payment]  comes  the  sellers  have  a  right  to  require 
that  the  goods  should  be  weighed  at  once,  so  as  to  ascertain 

7«  See  infra,  SS  1365  et  seq,  v,  James  Walker  Co.,  129  Md.  475,  99 

"  Section  63  (3).  Atl.  597. 

n  See   Neal   v.    Shewalter,    5   Ind.  "  See  Doane  v.  Dunham,  79  m.  131. 

App.  147,  31  N.  E.  848,  where  the  « Rylance  ».  Walker,  129  Md.  475, 

loss  was  thrown  on  the  sellers  because  99  Atl.  597;  Baltimore  &  Ohio  R.  Go. 

they   "did  not  place  themselves  in  v.  Carter,  133  Md.  551,  105  Atl.  760. 

the  position  of  bailees"  for  the  pur-  '^Martineau  v.  Kitching,  L«  R.  7 

chasers;  and  to  similar  efiFect  Rylance  Q.  B.  436,  456. 
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the  price,  and  have  it  paid  to  the  last  farthing.  .  .  •  Now 
by  tiie  civil  law  it  always  was  considered  that,  if  there  was 
any  weighing,  or  anything  of  the  sort  which  prevented  the 
contract  being  perfeda  empUOf  whenever  that  was  occasioned 
by  one  of  the  parties  being  in  mora  and  it  was  his  default, 
though  the  emptio  is  not  perfecta,  yet  if  it  is  clearly  shown  that 
the  party  was  in  mora,  he  shall  have  the  risk  just  as  if  the 
emptio  was  perfecta.  That  is  perfectly  good  sense,  and  justice, 
though  it  is  not  necessary  to  the  decision  of  the  present  case, 
that .  .  .  because  the  noncompletion  of  the  bargain  and  sale, 
which  would  absolutely  transfer  the  property,  was  owing  to 
the  delay  of  the  purchaser,  the  purchaser  should  bear  the 
risk  just  as  much  as  if  the  property  had  passed."  A  New 
York  decision  also  presents  facts  involving  the  point,^  but 
the  court  held  that  the  risk  remained  with  the  seller  in  spite 
of  the  buyer's  default,  since  this  default  was  not  the  cause 
of  the  loss.  A  decision  in  the  Supreme  Court  of  the  United 
States  follows  the  same  line  of  argument."^    It  seems  probable 


"°McConihe  v.  New  York  A  Lake 
Erie  R.  R.  Co.,  20  N.  Y.  495,  75  Am. 
Dec.  420.  The  defendants  had  agreed 
to  buy  fifteen  cars  of  the  plaintiff, 
fitted  with  boxes  which  the  defendants 
were  to  supply.  The  cars  were  to  be 
finished  by  a  certain  time,  but,  owing 
to  the  failure  of  the  defendants  to  fur- 
Dish  the  boxes,  the  cars  were  never 
finished.  Seven  of  them  were  finished 
as  far  as  was  possible  without  the  boxes, 
and  these  cars  were  destroyed  by  fire 
while  still  in  the  plaintiff's  possession, 
but  without  any  negligence,  more  than 
two  months  after  the  time  when  all 
the  cars  were  to  have  been  finished. 
The  court  held  that  property  had  not 
paaaed  to  the  defendants,  and  as  the 
loss  was  not  a  necessary  consequence 
of  the  defendants'  delay  in  furnishing 
the  boxes,  the  risk  also  had  not  passed. 

«i  Grant  v.  United  States,  7  Wall. 
331, 19  L.  Ed.  194.  The  United  States 
government  had  agreed  to  buy  supK 
plies  which  were  to  be  furnished  by 
the  plaintiff.     By  the  terms  of  the 


contract  the  government  was  to  in- 
spect the  supplies  at  the  place  of 
shipment.  The  government  unreason- 
ably delayed  the  appointment  of  an 
inspector.  The  goods  were  finally 
inspected  and  shipped  but  were  de- 
layed on  the  road  and  were  finally 
captured  by  the  troops  of  Texas,  then 
in  a  state  of  rebellion  against  the 
United  States.  It  is  to  be  noticed, 
however,  that  the  delay  in  shipment 
was  not  caused  by  the  government's 
delay,  for  the  plaintiffs  were  xmable  to 
deliver  at  the  point  of  shipment  all  the 
supplies  which  were  to  go  forward 
until  after  the  government  was  ready 
to  proceed  with  the  inspection,  and  the 
inspection  was  delayed  after  the  ap- 
pointment of  an  inspector  at  the 
request  of  the  plaintiff.  The  action 
was  to  recover  for  the  goods  lost.  It 
was  held  that  no  recovery  could  be 
had.  The  court  said:  ''If,  however, 
it  be  admitted  that  the  government 
was  in  default  in  not  inspecting  sooner, 
that  default  had  no  connection  with 
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from  the  authorities  cited,  that  the  provision  of  the  En^ish 
Sale  of  Goods  Act,  copied  in  the  American  Sales  Act,  goes 
further  in  throwing  the  risk  upon  the  party  in  default  than 
the  common  law  has  hitherto  gone.  The  original  draft  of 
the  English  act  provided  that  the  risk  should  be  upon  the 
party  in  default  ''as  regards  any  loss  which  would  not  have 
occurred  but  for  such  fault."  '*  The  expression  ''might  not 
have  occurred"  was  substituted  at  the  instance  of  Lord 
Watson.  The  effect  of  this  substitution  seems  to  be  to  shift 
the  burden  to  the  wroi^doer  to  show  that  his  default  was 
not  a  cause  of  the  loss.  It  seems  reasonable,  in  case  of  doubt 
as  to  the  proxinaate  causation  of  the  loss  by  the  delay,  that 
the  party  in  default  who  is  confessedly  a  wrongdoer  should 
suffer  rather  than  the  innocent  party.  This  view  also  has 
the  support  of  the  Civil  law.** 

§  968.  Requirements  of  warranty  under  the  English  Law. 

It  is  commonly  said  by  the  English  authorities,  and  by 
the  American  authorities  which  follow  the  English  law,  that 
a  warranty  in  the  law  of  sales  of  chattels  is  collateral.^^  It 
is  not  made  wholly  clear  whether  by  this  is  meant  collateral 
in  form  or  in  legal  effect.  There  is  no  doubt  that  under  the 
English  law  a  warranty  is  collateral  in  legal  effect,  but  the 
important  question  remains,  How  is  a  warranty  to  be  identified 
as  such?  How  is  it  to  be  distinguished  from  other  promises? 
This  is  something  which  the  English  law  and  English  lawyer 
have  never  been  willing  or  perhaps  able  to  define  entirely.*^ 


the  subsequent  injury  suffered  by  the 
claimant,  and  was  not  the  proximate 
cause  of  it.  In  such  a  case  the  rule  of 
law  applies,  that  where  property  is 
destroyed  by  accident,  the  party  in 
whom  the  title  is  vested  must  bear 
the  loss/' 

"  Section  20. 

"Moyle,  Contract  of  Sale,  86; 
Pothier,  Vente  No.  58.  See  also  tV 
fra,  §307. 

"^As  to  other  uses  of  the  word 
warranty,  see  supra,  §  673. 

'*  In  the  English  Sale  of  Goods  Act, 
§  11  (1  B.),  it  is  said   that  whether  a 


stipulation  in  a  contract  is  a  condition 
or  a  warranty  '*  depends  in  each  case 
on  the  construction  of  the  contract. 
A  stipulation  may  be  a  condition, 
though  called  a  warranty  in  the  con- 
tract." The  authority  for  this  pro- 
vision in  the  Sale  of  Goods  Act  is 
Graves  v.  Legg,  9  Ex.  709,  and  other 
cases  where  it  is  laid  down  that  whether 
the  performance  of  the  duty  of  one 
party  to  the  contract  is  a  condition 
precedent  to  the  liability  of  the  other 
depends  on  the  intention  of  the  parties 
in  each  case.  But  in  the  law  of  con- 
tracts, in  the  determination  of  each 
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Three  tests  may  be  supposed^  each  one  of  which  has  doubtless 
had  some  weight  in  determining  decisions  but  nojie  of  which 
can  be  said  to  have  been  estabUshed  as  conclusive.  These 
three  tests  are:  (1)  Was  the  promise  collateral  in  form? 
(2)  Was  the  transaction  in  which  it  was  made  an  executed 
sale  or  an  executory  contract  to  sell?  (3)  Did  the  transaction 
relate  to  specific  goods?  These  tests  may  be  considered  in 
order. 

§  969.  Suggested  tests  of  a  coUateral  wacrranty. 

A  warranty  is  not  necessarily  collateral  in  form^  though 
frequently  so.    When  a  horse  is  sold  and  the  seller,  as  a  sep- 
arate statement  inducing  the   sale,  says   that  he  warrants 
him  sound,  the  warranty  is  collateral.    In  the  early  EngUsh 
law  probably  all  warranties  were  collateral  in  form.**    At- 
the  present  day  it  is  clear  that  a  warranty  need  not  be  col-  • 
lateral  in  form.     An  accepted  order  describing  goods,  or  a  ; 
contract  to  sell  goods  by  description,  involves  a  warranty-' 
that  the  goods  are  of  that  description.^^    This  test  is  therefore 
inadequate.     Nor  is  the  distinction  based  on  whether  the 
agreement   is   executed   or   executory   satisfactory.     In    an 
executory  contract  to  sell,  it  is  apparently  true  that  there 
may  be  in  England  a  collateral  warranty,  the  truth  of  which 
will  not  be  a  condition  of  the  buyer's  obligations,***  though 
such  a  case  must  be  unusual.    In  the  United  States,  however, 
the  buyer  certainly  may  reject  goods  offered  xmder  an  exec- 
ut€cy  eaotract  if  they  fail  to  conform  to  a  warranty  of  qual- 
ity,** or  of  title.*^    Nor  does  the  distinction  between  goods 

case  the  court  has  the  further  aid  of  man  v,  Dixon,  105  Wis.  315,  81  N.  W. 

considering    the    materiaUty    of    the  491,  76  Am.  St.  Rep.  916. 

stipulation  in  question.    The  Sale  of  ^  See  English  Sale  of  Goods  'Act, 

Goods  Act  affords  no  such  clue.  §  11    (1),    (b).     Cf.    Benjamin,    Sale 

^  Chandelor  v.  Lopus,  Dyer,  75,  a,  (5th  Eng.  Ed.),  1003. 

note;  s.  c.  Cro.  Jac.  4.  ••  Rubin  v.  Sturtevant,  80  Fed.  930, 

»  Edgar  v.  Breck,  172  Mass.  581,  51  U.  S.  App.  286,  26  C.  C.  A.  259; 

62  N.  E.  1083;  Wolcott  t?.  Mount,  36  Owens  v,  Sturges,  67  111.  366;  Boothby 

N.  J.  L.  262,  13  Am.  Rep.  438,  38  v.  Plaisted,  51  N.  H.  436,  437,  12  Am, 

N.  J.  L.  496,  20  Am.  Rep.  425;  White  Rep.  140. 

V.  Miller,  71  N.  Y.  118,  27  Am.  Rep.  "Nevels  v,  Kentucky  Lumber  Co., 

13,  78  N.  Y.  393,  34  Am.  Rep.  544;  108  Ky.  550,  56  S.  W.  969,  49  L.  R.  A. 

Morse  v.  Union  Stock  Yards,  21  Or.  416,  94  Am.  St.  Rep.  388. 
28d,  28  Pac.  2,  14  L.  R,  A,  X57;  Hoff- 
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specified  and  those  unspecified  at  the  time  of  the  baigain 
afford  more  help. 

A  warranty  collateral  in  form  ordinarily  applies  to  specific 
goods.  Indeed  a  collaterSil  warranty  of  unspecified  goods 
is  only  conceivable  in  an  executory  contract  to  sell.  But 
if  a  collateral  warranty  is  possible  in  any  case  of  an  executoiy 
contract  to  sell,  it  seems  that  such  a  possibility  is  not  pre- 
cluded though  the  goods  are  unspecified  at  the  time  of  the 
bargain.  The  difficulty  of  determining  when  a  warranty 
is  collateral,  and  the  slight  importance  attached  by  parties 
to  the  form  of  their  transaction  naakes  it  undesirable  for 
the  law  to  naake  a  substantial  difference  in  the  rights  of  the 
parties  depend  on  whether  a  warranty  is  collateral  in  form. 
If  the  buyer  on  breach  of  any  material  pronuse  or  warranty 
by  the  seller,  may  reject  the  goods  if  title  has  not  passed 
and  may  rescind  it  by  acting  promptly  if  title  has  i^assed,'^ 
there  will  be  little  occasion  to  distinguish  between  collateral 
obligations  and  those  which  form  part  of  the  main  promise. 
The  principles  governing  substantial  performance  and  ma- 
terial breach  of  contract  will  suffice. 

§  970.  Definition  of  express  warranty. 

The  American  Uniform  Sales  Act  thus  defines  express 
warranty :  '^ 

"Any  affirmation  of  fact  or  any  promise  by  the  seller  relat- 
mg  to  the  goods  is  an  express  warranty  if  the  natural  tendency 
of  such  affirmation  or  promise  is  to  induce  the  buyer  to  pur- 
chase the  goods,  and  if  the  buyer  purchases  the  goods  relying 
thereon.  No  affirmation  of  the  value  of  the  goods,  nor  any 
statement  piuporting  to  be  a  statement  of  the  seller's  opinion 
only  shall  be  construed  as  a  warranty.''  •*  It  should  be 
observed  that  imder  this  definition  a  warranty  is  not  neces- 
sarily a  promise  or  contract.  The  law  of  warranty  is  older 
by  a  centxuy  than  special  assumpsit,  and  the  action  on  the 

"  See  ivSra,  §  1461.  Mastin  v,  Boland,  178  N.  Y.  App.  D. 

•*  Sec.  12.  421, 165  N.  Y.  S.  468;  Dabany  0.  Rosen- 

»  See  Mannet  Coal  Co.  v.  People's  thai  (N.  Y.  Misc.),  152  N.  Y.  S.  1043; 

Coal  Co.,  226  Fed.  646,  141  C.  C.  A.  Kirkpatrick  0.  Kepler,  164  Wis.  558, 

402;  Rittenhouse-Winterson  Auto  Co.  160  N.  W.  1047. 

V.  Kissner,  129  Md.  102,  98  Atl.  361; 
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case  on  a  warranty  was  in  part  the  foundation  of  the  action 
of  assumpsit.  An  action  on  a  warranty  was  regarded  for 
centuries  as  an  action  of  deceit,  and  it  was  not  until  1778 
that  the  first  reported  decision  occurs  of  an  action  hx  assumpsit 
on  a  warranty.*^  And  it  is  still  possible  where  a  distinction 
of  procedure  is  observed  between  actions  of  tort  and  of  con- 
tract to  frame  the  declaration  for  breach  of  warranty  in 
tort.'*  It  is  probable  that  to-day  most  persons  instinctively 
think  of  a  warranty  as  necessarily  a  contract  or  promise, 
but  though  frequently  warranties  are  true  promises  and 
contracts,  in  other  cases  they  are  merely  representations 
which  induce  a  sale,  and  if  it  is  said  that  a  promise  or  con- 
tract is  implied  from  such  representation,  the  implication 
is  one  of  law  and  not  of  fact.^  It  may  be  added  that  the 
whole  law  of  implied  warranty  both  of  title  and  of  quality  is 
based  on  implied  representations  rather  than  on  promises. 


§  971.  Intent  to  warrant 

It  is  often  said  that  an  intent  on  the  part  of  the  seller  to 
warrant  is  an  essential  element  of  the  obligation.  Undoubtedly 
in  order  to  make  out  a  true  contract  of  warranty,  it  is  essential 
that  the  apparent  intention  of  the  seller  shall  have  been 
to  promise  in  consideration  of  the  buyer's  purchase;  but  if 
the  contention  in  the  previous  section  is  sound  that  warranty 
may  be  based  on  representation  as  well  as  on  true  contract, 
it  follows  that  not  even  apparent  intent  to  contract  is  essen- 
tial, and  much  authority  supports  this  conclusion.'^  It  is 
of  vital  importance,  however,  that  the  seller  should  affirm 
as  matter  of  fact,  and  not  as  matter  of  opinion,  his  statement 


*4  Stuart  V.  Wilkins,  1  Doug.  18. 

*»  Shippen  v,  Bowen,  122  U.  S.  575, 
7  Sup.  Ct.  1283,  30  L.  Ed.  1172; 
Fftrrell  v,  Manhattan  Market  Co., 
198  Maas.  271,  16  L,  R.  A.  (N.  S.) 
884,  84  N.  £.  481,  Williston,  Sales, 
§197. 

«  Williston,  Sales,  §  197.  See  infra, 
K  1503,  1504.  See,  however,  Heilbut 
V,  Buckleton,  11913]  A.  C.  30.  A 
criticism  of  this  decision  may  be  found 
in  27  Harv.  L.  Rev.  1.    It  is  followed 


m  Harrison  v,  Knowles,  [1918]  2  K.  B. 
608. 

^  Kenner  v.  Harding,  85  Ul.  264,  28 
Am.  Rep.  615;  Stroud  v.  Pierce,  6 
Allen,  413,  416;  Hawkins  v.  Pemberton, 
51  N.  Y.  198,  10  Am.  Rep.  595;  In- 
graham  V,  Union  R.  Co.,  19  R.  I.  356, 
33  Atl.  875;  Hobart  ».  Young,  63  Vt. 
363,  369,  21  Atl.  612,  12  L.  R.  A.  693. 
See  further,  Williston  on  Sales,  }§  198, 
199. 
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in  order  to  raider  him  liable  as  a  warrantor.*  The  tendaicy 
of  modem  cases  is  towards  holding  positive  statements  of 
quality  affirmations  of  fact.*  The  question  has  been  some- 
what confused  by  inexact  terminology.  The  words  Moamxntji 
and  rejiresefifdalion  recur  in  the  discussions,  and  differences 
of  opinion  have  been  increased  by  the  manifold  meaniogs 
attached  to  the  word  warranty.^  That  a  representation  is 
the  antithesis  of  warranty;  as  that  word  is  used  in  the  language 
of  insurance  and  of  charter-parties,  is  certain.  It  is  natunJ 
that  it  should  be  hastily  assumed  that  the  same  antithesis 
is  used  when  warranty  is  spoken  of  in  the  law  of  sales;  aod 
this  assumption  is  made  in  some  of  the  decisions,  but  gen- 
erally it  is  made  clear  if  a  representation  is  spoken  of  as  dis- 
tinguished from  a  warranty,  that  what  is  meant  by  representa- 
tion is  an  expression  of  opinion  as  distinguished  from  an 
assertion  of  fact. 


§  972.  Reliance  of  the  buyer — obviocis  defects. 

It  is  essential  that  the  buyer  should  rely  on  the  seUer's 
statement,  whether  in  the  particular  case  the  warranty  sounds 
in  contract  or  in  tort.  If  in  contract,  the  offer  must  be  accepted; 
if  in  tort,  the  deceitful  statement  must  be  acted  on.  .  The 
difficulties  which  arise  in  regard  to  questions  of  reliance  re- 
late to  several  special  cases  which  may  be  classified  under 
foiu"  headings,  as  follows:  1,  Obvious  or  known  defects;  % 
inspection;  3,  statements  made  previously  to  the  bargain; 
4,  statements  made  subsequently  to  the  bargain.  In  regard 
to  obvious  defects,  two  conceptions  exist  which  are  not  always 
kept  separate.  In  the  first  place,  a  warranty  in  general  terms 
is  held  not  to  cover  defects  which  the  buyer  must  have  ob- 
served.^   This  is  a  rule  of  a  construction,  and  is  based  on  an 


"See  the  analogous  question  re- 
garding fraudulent  statements,  infra, 
§§  1491.  et  9eq. 

••See  WiUiston,  Sales,  §§203,  204. 

^  See  supray  §  673. 

•  Thompson  v.  Harvey,  86  Ala.  519, 
5  So.  825;  Huston  v,  Plato,  3  Colo. 
402;  Marshall  v.  Drawhom,  27  Ga. 
275;  Ragsdale  v,  Shipp,  108  Ga.  817, 
34  S.  E.  167;  O.  H.  JeweU  Filter  Co. 


9.  Kirk,  102  lU.  App.  246,  affd.,  200 
ni.  382,  65  N.  E.  698;  Connersville  r. 
Wadleigh,  7  Blackf .  102,  41  Am.  Dec. 
214;  Dean  v,  Morey,  33  Iowa,  120; 
Storrs  V,  Emerson,  72  Iowa,  390,  34  N. 
W.  176;  Scott  V.  Geiser  Mfg.  Co.,  70 
Kans.  500,  80  Pac.  955;  Richardson  v. 
Johnson,  1  La.  Ann.  389;  Brown  p. 
Bigelow,  10  Allen,  242;  McConnick 
r.  KeUy,  28  Minn.  135,  9  N.  W.  675; 
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endeavor  by  the  court  to  give  effect  to  the  intention  of  the 
parties. 

In  the  second  place,  there  are  statements^  especially  in 
the  earlier  authorities,  which  seem  to  go  so  far  as  to  say  that 
it  is  impossible  to  warrant  i^ainst  an  obvious  defect,  however 
clearly  a  seller  may  have  expressed  an  intention  to  do  so.  As 
to  this,  there  seems  no  reason  if  the  seller  contracts  in  regard 
to  an  obvious  defect  or  if  he  makes  representations  ui>on 
which  the  buyer  in  fact  relies,  why  he  should  escape  liability. 
It  can  hardly  lie  in  his  mouth  to  say  that  though  he  was  making 
false  representations  or  promises  to  induce  the  buyer  to  make 
the  bargain,  and  the  buyer  was  thereby  induced,  he  should 
not  have  been.  Certainly  there  is  a  growing  tendency  in  the 
law  not  to  allow  that  sort  of  argument.^ 


§  973.  Inspection. 

Inspection  may  conceivably 
in  connection  with  the  buyer's 

Hansen  v,  Gaar,  Scott  &  Co.,  63  Minn. 
94,  65  N.  W.  254;  Branson  v.  Turner, 
77  Mo.  489;  Doyle  v.  Parish,  110  Mo. 
App.  470,  85  S.  W.  646;  Hanson  v. 
Edgerly,  29  N.  H.  343;  Leavitt  v. 
Fletcher,  60  N.  H.  182;  Schuyler  v. 
Russ,  2  Caines,  202;  Jennings  v.  Che- 
nango County  Ins.  Co.,  2  Denio,  78; 
Day  V,  Pool,  52  N.  Y.  416,  11  Am. 
Rep.  719;  Parks  v.  Morris  Ax  <fe  Tool 
Co.,  54  N.  Y.  586;  Bennett  v.  Buchan, 
76  N.  Y.  386;  Van  Schoick  v.  Niagara 
Ins.  Co.,  68  N.  Y.  434;  Studer  v. 
Bleistein,  115  N.  Y.  316,  22  N.  £.  243, 
5  L.  R.  A.  702;  Mulvany  v,  Rosen- 
berger,  18  Pa.  St.  203;  Fisher  v.  Pollard, 
2  Head,  314,  75  Am.  Dec.  740;  Long 
V.  EUcks,  2  Humph.  305;  Williams  t^. 
Ingram,  21  Tex.  300;  McAfee  v. 
Meadows,  32  Tex.  Civ.  App.  105,  75 
S.  W.  813;  Hill  v.  North,  34  Vt.  604. 

*  In  Norris  v,  Parker,  15  Tex.  Civ. 
App.  117,  38  S.  W.  259,  the  court 
said:  "There  seems  to  be  no  good 
reason  why  a  warranty  may  not  cover 
obvious  defects  as  well  as  others,  if 
the  vendor  is  willing  to  give  it,  and 


have  a  threefold  importaDce 
reliance  on  the  seller's  state- 

the  buyer  is  willing  to  buy  defective 
property  on  the  assiuttnce  of  the  war- 
ranty. If  he  relies  on  his  own  judg- 
ment alone,  he  does  not  rely  on  his 
warranty."  "A  special  warranty  on 
the  sale  of  a  horse  may  be  made  to 
cover  blemishes  or  defects  which  are 
open  and  visible,  if  the  intention  to 
do  so  is  clearly  manifested,"  is  the 
language  of  the  Supreme  Court  of 
Minnesota  in  the  case  of  Fitzgerald 
V,  Evans,  49  Minn.  541,  52  N.  W. 
143.  In  Watson  v.  Roode,  30  Neb. 
264,  271,  46  N.  W.  491,  it  is  said:  "The 
seller  may  bind  himself  against  pat- 
ent defects,  if  the  warranty  is  so 
worded."  To  similar  effect  are  Turner 
V,  Manley,  14  Ga.  App.  215,  80  S.  £. 
680;  Steele  v.  Andrews,  144  la.  360, 
121  N.  W.  17;  Powell  v.  Chittick, 
89  Iowa,  513,  56  N.  W.  652;  Williams 
V,  Ingram,  21  Tex.  300;  Henderson 
V.  Raiboad  C6.,  17  Tex.  560,  67  Am. 
Dec.  675;  Hobart  v.  Young,  63  Vt. 
363,  21  Atl.  612,  12  L.  R.  A.  693.  See 
also  Branson  ».  Turner,  77  Mo.  489; 
June  V.  Falkinburg,  89  Mo.  App.  563. 
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ments.  In  the  first  place,  if  the  defect  was  one  which  could 
be  discovered  by  inspection  and  the  buyer  inspected  the 
goods,  it  may  be  urged  that  the  parties  did  not  intend  that 
the  language  used  should  cover  tliis  defect.  This  reasoning 
is  analogous  to  that  adopted  in  regard  to  obvious  defects. 
An  obvious  defect,  however,  means  a  defect  that  is  apparent 
upon  casual  inspection  and  does  not  need  careful  or  expert 
examination  for  its  discovery.^  If  the  defect  required  exam- 
ination of  the  latter  sort,  it  is  still  more  plain  than  in  the  cases 
of  obvious  defects  that  a  seller  who  clearly  promises  or  affirms 
that  the  goods  are  free  from  the  defect  which  in  fact  vitiates 
them  will  be  liable.  A  second  aspect  in  which  inspection  or 
rather  the  right  to  inspect  may  have  a  bearing  on  the  seller's 
liability,  exists  where  the  buyer  has  full  power  and  opportunity 
to  inspect,  and  inspection,  if  made,  would  have  disclosed  the 
defective  character  of  the  goods,  but  the  buyer  fails  to  make 
the  inspection.  These  facts  it  may  be  urged  should  preclude 
liability  on  the  seller's  part,  but  whatever  may  be  the  law  in 
regard  to  implied  warranty  ^  in  the  case  of  express  warraaty, 
either  by  contract  or  representation,  it  is  no  defense  that 
the  buyer,  had  he  inspected,  might  have  found  out  the  falsity 
of  the  seller's  statements.  The  buyer  is  justified  in  taking 
the  seller  at  his  word,  and  in  reljring  upon  the  seller's  state- 
ments rather  than  upon  his  own  examination.*    A  third  pos- 


*  W.  T.  Adams  Mach.  Co.  i^.  Turner, 
162  Ala.  351,  50  So.  308,  136  Am.  St. 
Rep.  28. 

'See  irv/ra,  §988.  Courts  some- 
times do  not  observe  the  distinction 
between  express  and  implied  warranty 
in  this  respect.  See,  e.  y.,  Egbert  v, 
Hanford  Pft)duce  Co.,  92  N.  Y.  App. 
Div.  252,  86  N.  Y.  S.  1118. 

*  Thompson  v,  Bertrand,  23  Ark. 
730.  The  seller  of  a  slave  gave  a 
warranty  of  soundness.  The  buyer 
might  have  discovered  the  unsound- 
ness of  the  slave's  feet  and  knee  by 
examination.  The  seller  was  held 
liable  upon  the  warranty.  Leitch  v. 
Gillette-Herzog  Mfg.  Co.,  64  Minn. 
434,  67  N.  W.  352.  The  seUer  of  500 
iron  bedsteads  stated  that  if  the  parts 


of  one  of  the  beds  went  together  prop- 
erly the  parts  of  all  would  do  so. 
The  buyer  having  found  that  one 
oould  be  put  together  properly  made 
no  further  inspection.  It  was  held 
that  the  plaintiff  was  entitled  to  re- 
cover, though  had  he  set  up  more  of 
the  bedsteads  he  would  have  discov- 
ered that  the  parts  would  not  go  to- 
gether properly.  See  also  Jones  p. 
Just,  L.  R.  3  Q.  B.  197,  204;  First 
Bank  v.  Grindstaff,  45  Ind.  158;  Vaupel 
v.  Lamply,  181  Ind.  8,  103  N.  E.  796; 
Meickley  v.  Parsons,  66  Iowa,  63,  23 
N.  W.  265,  55  Am.  Rep.  261;  Cook 
V.  Gray,  2  Bush,  121;  Gould  v.  Stein, 
149  Mass.  570,  577,  22  N.  E.  47,  5 
L.  R.  A.  213,  14  Am.  St.  Rep.  455; 
Woods  V,  Thompson,  114  Mo.  App. 
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sible  importance  of  inspection  by  the  buyer  is  in  excluding 
reliance  by  the  buyer  on  any  statement  of  the  seller  in  regard 
to  the  goods.  It  was  held  in  a  New  York  decision  that  such 
was  the  effect  of  inspection.* "  But  this  decision  naisinterprets 
the  requirement  of  reliance.  There  is  no  reason  in  the  natiu'e 
of  things  why  a  buyer  should  not  rely  both  on  the  seller's 
statements  and  on  his  own  judgment.  Observation  shows 
that  buyers  constantly  do  this,  and  accordingly  it  is  generally 
and  rightly  held  that  inspection  by  the  buyer  does  not  excuse 
the  seller  from  liability  for  words  which  amount  to  an  express 
warranty/^  if  the  difference  between  the  goods  and  the  de- 
scription was  not  detected.* "" 


§  974.  Statements  before  or  after  the  bargain. 

If  a  warranty  be  conceived  of  exclusively  as  an  express 
contract,  it  is  obvious  that  an  offer  of  the  warrantor  accepted 
by  the  buyer  is  essential.  If  a  statement  made  by  the  seller 
precedes  the  sale  by  a  long  period  and  especially  if  the  state- 
ment was  not  made  as  part  of  the  negotiations  cubninating 
in  the  sale,  it  will  be  difficult  to  find  such  an  offer  and  accept- 


38;  Drew  v.  Edmunds,  60  Vt.  401,  15 
All.  100,  6  Am.  St.  Rep.  122;  Bamum 
Wire  Works  w.  Seley,  34  Tex.  Civ. 
App.  47,  77  8.  W.  827;  Taooma  Coal 
Co.  V.  Bradley,  2  Wash.  000,  27  Pac. 
454, 26  Am.  St.  Rep.  890. 

•*  Crocker-Wheeler  Electric  Co.  v. 
Johns-Pratt  Co.,  29  N.  Y.  App.  Div. 
300,  affd.,  without  opinion,  164  N.  Y. 
593,  58  N.  E.  1086.  The  seller  of 
material  called  ''vulcabeston''  repre- 
sented that  it  was  made  of  the  best, 
para  rubber  and  selected  asbestos, 
and  that  it  was  practically  a  perfect 
jfigiilftting  material.  Specimens  were 
furnished  the  buyer  who  experimented 
with  them.  The  court  said,  as  to  the 
seU^s  statements:  ''They  were  not 
relied  upon  by  the  plaintifif  or  its 
predecessor;  for,  before  making  any 
contract,  the  officers  of  the  plaintiff 
or  its  predecessor  satisfied  themselves, 
by  their  own  investigation  or  experi- 
ment, that  the  representations  made 


respecting  the  material  and  its  suffi- 
ciency for  their  purposes  were  true. 
It  is  elementary  that,  in  order  to 
entitle  the  plaintiff  to  maintain  an 
action  for  breach  of  an  express  war- 
ranty, it  must  be  established  that  the 
warranty  was  relied  on.  Such  was 
not  the  case  here."  See  also  Redfield 
V.  Engel,  171  Mich.  207,  137  N.  W.  60. 

^  Miller  v.  Moore,  83  Ga.  684,  10 
S.  E.  360,  6  L.  R.  A.  374,  20  Am.  St. 
Rep.  329;  Hita  v.  Warner,  47  Ind.  App. 
612,  93  N.  E.  1005;  South  Bend  Co.  v. 
Caldwell,  21  Ky.  L.  Rep.  1084,  1363, 
55  S.  W.  208;  Gould  v.  Stein,  149 
Mass.  570,  22  N.  E.  47,  5  L.  R.  A. 
213,  14  Am.  St.  Rep.  455;  Smith  v. 
Hale,  158  Mass.  178,  33  N.  E.  493,  35 
Am.  St.  Rep.  485;  Keely  ».  TurbeviUe, 
11  Lea,  339;  Woods  v.  Thompson,  114 
Mo.  App.  38. 

^  Procter  v,  Atlantic  Fish  Co.,  208 
Mass.  351,  94  N.  E.  281. 
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ance.  On  the  other  hand,  it  is  apparent  that  the  buyer 
may  be  as  completely  deceived  by  statements  prior  to  the 
ultimate  negotiations  as  by  statements  made  at  the  time 
of  the  bargain.  If  the  view  is  sound  that  has  been  previously 
expressed,  that  the  law  imposes  upon  the  seller  the  obliga- 
tion of  a  warrantor,  not  simply  when  he  agrees  to  assume 
it,  but  also  when  he  induces  the  buyer  to  enter  into  the  bar- 
gain by  positive  statements  in  regard  to  the  goods,  the  buyer 
may  well  be  protected.  The  original  basis  of  warranty,  as 
has  been  seen,  a  basis  which  still  cannot  be  safely  lost  si^t 
of,  is  the  deception  of  the  buyer  because  of  his  natiu^  and, 
therefore,  justifiable  reliance  on  the  seller's  statements.  This 
should  furnish  the  test  by  which  the  seller's  liability  for  past 
statements  should  be  governed.  There  seems  no  reason  to 
distinguish  a  case  where  the  seller  makes  a  statement  in 
r^ard  to  goods  at  the  time  of  the  sale,  a  little  while  before 
that  time,  or  a  long  time  before,  if  the  statement  was  originally 
made  with  reference  to  a  possible  sale,  or  was  expressly  or 
impliedly  adopted  as  the  basis  for  subsequent  negotiations. 
Affirmation  may  induce  the  sale  as  fully  when  the  buyer 
buys  after  considerable  further  negotiation,  as  when  he  buys 
immediately.^  Statements  subsequent  to  the  bargain  cannot 
amount  to  a  warranty  unless  there  is  new  consideration.^ 

§  976.  Implied  warranties  of  title  under  Sales  Act 

The  obligations  of  one  who  sells  or  contracts  to  sell  goods, 
to  transfer  a  good  title  are  thus  expressed  in  the  Sales  Act.' 
^'  In  a  contract  to  sell  or  a  sale,  unless  a  contrary  intention 
appears,  there  is — 

'*  (1)  An  implied  warranty  on  the  part  of  the  seller  that  in 
the  case  of  a  sale  he  has  a  right  to  sell  the  goods,  and  that 
in  the  case  of  a  contract  to  sell  he  will  have  a  right  to  sell 
the  goods  at  the  time  when  the  property  is  to  pass.*** 

7  See  Perdval  i;.  Oldacre,  18  C.  B.  App.  Div.  234,  85  N.  Y.  S.  787;  Willis- 

(N.  S.)  398;  Cowdy  v.  Thomas,  36  ton,   Sales,    §§209,   210.     C/.  Texas 

L.  T.  (N.  S.)  22;  Leavitt  v,  Fiberloid  Star  Flour  Mills  Co.  ».  Moore,  177 

Co.,  196  Mass.  440,  82  N.  E.  682,  15  Fed.  744,  753. 

L.  R.  A.  (N.  S.)  855;  Powers  v.  Briggs,  >  See  supra,  §  142. 

139  Mich.  664,  103  N.  W.  194;  Empire  •  Sec.  13. 

State  Bag  Co.  v.  McDermott,  89  N.  Y.  ^^  Carbolineum  Wood  Preaening  Co. 
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"  (2)  An  implied  warranty  that  the  buyer  shall  have  and 
enjoy  quiet  possession  of  the  goods  as  against  any  lawful 
claims  existing  at  the  time  of  the  sale. 

"  (3)  An  implied  warranty  that  the  goods  shall  be  free  at 
the  time  of  the  sale  from  any  charge  or  encumbrance  in  favor 
of  any  third  person,  not  declared  or  known  to  the  buyer," 
before  or  at  the  time  when  the  contract  or  sale  is  made." 

"  (4)  This  section  shall  not,  however,  be  held  to  render 
liable  a  sheriflf,  auctioneer,  mortgagee,  or  other  person  pro- 
fessing to  sell  by  virtue  of  authority  in  fact  or  law  goods  in 
which  a  third  person  has  a  legal  or  equitable  interest."  " 

§  976.  No  implied  warranty  of  title  in  early  law. 

The  English  law  started  with  the  assumption  that  the 
seller  did  not  warrant  the  title  of  the  goods  which  he  sold. 
This  is  clearly  expressed  in  an  often-quoted  passage  from 
Noy^s  Maxims,"  "If  I  take  the  horse  of  another  man,  and 
sell  him,  and  the  owner  takes  him  i^ain,  I  may  have  an  action 
of  debt  for  the  money;  for  tiie  bargain  was  perfect  by  the 
delivery  of  the  horse;  and  caveat  emptor.^'  If,  however,  the 
seller  Imew  that  he  had  no  title  and  concealed  the  fact,  he  was 
early  held  responsible  to  the  buyer  for  the  fraud."  It  was, 
of  course,  true  as  soon  as  warranty  was  recognized  at  all  that 
a  seller  might  warrant  the  title  of  the  goods  which  he  sold, 
and  Lord  Holt  made  it  clear  that  a  bare  affirmation  of  title 
by  the  seller  amounted  to  a  warranty.^*  Lord  Holt  confined 
his  ruling  to  the  case  where  the  seller  was  in  possession,  but 

V.  Carter  (N.  Y.  Munic.  Ct.)}  50  N.  Y.  of  which  the  essential  ones  are:  In 

L.  J.  361,  27  Harv.  L.  Rev.  287;  Kirk-  the  first  line  of   (1)   "warranty  "  is 

Patrick  v.  Kepler,  164  Wis.  558,  160  substituted   for   "condition;''   in    (2) 

N.  W.  1047.  the  final  words  "as  against  any  law- 

"  If  an  incumbrance  is  known  to  the  ful  claims  existing  at  the  time  of  the 

buyer  no  warranty  ia  implied.    Dreis-  sale"  have  been  added;  in   (3)   the 

bach  V,  Eckelkamp,  82  N.  J.  L.  726,  83  words  "at  the  time  of  the  sale''  have 

AU.  175.  been  inserted. 

"Kirkpatrick  v.  Keplar,   164  Wis.  i«  Chapter  42. 

558,  160  N.  W.  1047.  ^«  Sprigwell  v.  Allen,  Aleyn,  91,  2 

"This  section  closely  follows  see-  East,  448,  note;  Fumis  v,  Leicester, 

tion  12  of  the  English  Sale  of  Goods  Cro.  Jac.  474. 

Act,  except  subsection   (4)   which  is  ^  Medina  v.  Stoughton,  1  Salk.  210, 

an  addition.    There  are  some  changes  1  Ld.  Raym.  593.     See  also  Anon., 

of  wording  in  the  other  subsections  1  Rolle  Abr.  90, 91,  pi.  5-8. 
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in  Pasley  v.  Freeman,  ^^  Buller,  J.,  held  an  affinnation  effective 
whether  the  seller  was  in  possession  or  not.  The  progress 
of  the  law  from  this  point  is  typical  of  its  tendency  in  the 
entire  subject  of  contracts.  In  early  times  intentions  not  ex- 
pressed by  words  were  disregarded;  to-day  they  are  frequently 
given  effect  by  the  recognition  of  implied  meanings.  Black- 
stone  says:"  "By  the  Civil  law  (Pf.  21,  2,  1)  an  implied 
warranty  was  annexed  to  every  sale,  in  respect  to  the  title 
of  the  vendor;  and  so  too,  in  our  law,  a  purchaser  of  good 
and  chattels  may  have  a  satisfaction  from  the  seller,  if  he 
sells  them  as  his  own,  and  the  title  proves  deficient,  without 
any  express  warranty  for  that  purpose.''  (Cro.  Jac.  474,  1 
Rolle  Abr.  90.)  Perhaps  this  statement  so  far  as  it  implies 
that  the  seller  by  the  mere  act  of  selling  warrants  his  title 
was  somewhat  iJiead  of  Blackstone's  time,  for  it  was  not 
until  1864  that  the  general  doctrine  was  established  that 
the  sale  of  a  chattel  is  a  representation  of  title  in  the  seller 
and,  therefore,  a  warranty.** 

§  977.  Warranty  of  title  in  America. 

Where  the  seller  is  in  possession  of  goods  it  has  unifonnly 
been  held  in  the  United  States  that  there  is  a  warranty  of  title.^ 


"  3  T.  R.  61. 

»  2  Comm.  451. 

»Eichholji  t^.  Banniflter,  17  C.  B. 
(N.  S.)  708.  In  Raphael  v.  Burt,  Cab. 
&  Ellis,  325,  it  was  held  broadly  by 
Stephen,  J.,  that  a  sale  of  personal 
property  (bonds)  implies  an  afl&nna- 
tion  of  title.  See  also  Page  t^.  Cow- 
asjee  Eduljee,  L.  R.  1  P.  C.  127,  144; 
Bagueley  t;.  Hawley,  L.  R.  2  C.  P.  625. 

s^Deatz  v.  United  States,  38  Ct. 
CI.  355;  Houser's  Case,  39  Ct.  CI. 
508;  Williamson  v,  Sammons,  34  Ala. 
691;  Gray  v.  Haynes,  164  Ala.  294, 
51  So.  416;  Hafer  v.  Cole,  176  Ala.  242, 
57  So.  757;  Lindsay  v.  Lamb,  24  Ark. 
222;  Mason  t^.  Bohannan,  79  Ark.  435, 
96  S.  W.  181;  MiUer  v.  Van  Tassel,  24 
Cal.  458;  Gross  v.  Kierski,  41  Cal. 
Ill;  Starr  v.  Anderson,  19  Conn. 
338;  Lines  t;.  Smith,  4  Ma.  47;  Mor- 
ris V,  Thompson,  85  111.  16;  Marshall 


V.  Duke,  51  Ind.  62;  Paulsen  v.  Hall, 
39  Kans.  365,  18  Pac.  225;  Thuraton 
V.  Spratt,  52  Me.  202;  Maxfidd  c. 
Jones,  76  Me.  135, 137;  Rioe  t^.  Forsyth, 
41  Md.  389;  Shattuck  v.  Green,  104 
Mass.  42;  Boston  &  Albany  R.  R.  Co. 
t;.  Richardson,  135  Mass.  473;  Hunt 
V,  Sackett,  31  Mich.  18;  Fulwell  v. 
Brown,  156  Mich.  551,  121  N.  W. 
265;  Davis  v.  Smith,  7  Minn.  414; 
Close  V.  Crossland,  47  Minn.  500,  50 
N.  W.  694;  Jordan  v.  Van  Duzee,  139 
Minn.  103,  165  N.  W.  877,  L.  R.  A. 
1918,  B.  1136;  Storm  v.  Smith,  43  Miss. 
497;  Schell  v.  Stephens,  50  Mo.  375; 
Matheny  v.  Mason,  73  Mo.  677,  39 
Am.  Rep.  541;  Shultis  9.  Rice,  114 
Mo.  App.  274,  89  S.  W.  357;  Dierling 
V.  Pettit,  140  Mo.  App.  88,  119  S.  W. 
524;  Budd  v.  Power,  8  Mont.  380,  20 
Pac.  820;  Hall  v.  Aitkin,  25  Neb.  360, 
41  N.  W.  192;  Sargent  v.  Currier,  49 
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The  doctrine  su^ested  by  Lord  Holt  that  no  warranty  existed 
if  the  seller  was  not  in  possession  has  been  recc^nized  by 
number  of  dicta  and  a  few  decisions;  ^^  but  this  denial  of 
warranty  been  disapproved  in  recent  cases,  and  it  may  be 
questioned  whether  it  is  likely  to  be  permanently  followed 
even  aside  from  statute.'^  The  doctrine  of  implied  warranty 
of  title  applies  not  simply  to  chattels  but  also  to  choses  in 
action,  both  to  those  having  tangible  fonn,  such  as  bonds, ^' 
stock, ^^  n^otiable  paper,  ^^  and  also  to  those  having  no  tangi- 


N.  H.  310,  6  Am.  Rep.  524;  Wood  v. 
Sheldon,  42  N.  J.  L.  421,  36  Am. 
Rep.  523;  Gould  v.  Bourgeois,  51  N. 
J.  L.  361,  IS  AU.  64;  Burt  v.  Dewey, 
40  N.  Y.  283,  100  Am.  Dec.  482; 
Cohn  V.  Ammidown,  120  N.  Y.  398, 
24  N.  E.  944;  Inge  v.  Bond,  3  Hawks, 
101;  St.  Anthony  &c.  Elevator  Co.  t;. 
Dawson,  20  N.  Dak.  18,  126  N.  W. 
1013,  Ann.  Cas.  1912,  B.  1337;  Balte 
V,  Bedemiller,  37  Or.  27,  60  Pac.  601, 
82  Am.  St.  Rep.  737;  Whitaker  v. 
Eastwick,  75  Pa.  St.  229;  Krumbhaar 
V.  Birch,  83  Pa.  St.  426;  Coloock  v, 
Goode,  3  McCord,  513;  Word  v. 
Gavin,  1  Head,  506;  Gookin  v.  Gra- 
ham, 5  Humph.  480;  Gilchrist  v. 
Hilliard,  53  Vt.  592,  38  Am.  Rep.  706; 
North  American  Commercial  Co.  v. 
North  American  Transportation  Co., 
52  Wash.  502,  100  Pac.  985;  Bymside 
V.  Burdett,  15  W.  Va.  702;  Jarrett  v, 
Goodnow,  39  W.  Va.  602,  20  S.  E. 
575,  32  L.  R.  A.  321;  Edgerton  v. 
Michelfi,  66  Wis.  124,  26  N.  W.  748, 
28  N.  W.  408. 

*i  Lowman  r.  Excelsior  Pattern  Co., 
104  Ala.  «367,  16  So.  17;  Huntingdon 
V.  Hall,  36  Me.  501,  58  Am.  Dec.  765; 
Long  V.  Hickingbottom,  28  Miss.  772, 
64  Am.  Dec.  118;  Storm  v.  Smith,  43 
Miss.  497;  Edick  v.  Crin^,  10  Barb. 
445;  Hopkins  v.  Grinnell,  28  Barb. 
533,  537;  Scranton  v,  Clark,  39  N.  Y. 
220,  100  Am.  Dec.  430;  Andres  v. 
Lee,  1  Dev.  &  Bat.  Eq.  318;  Scott  v. 
Hix,  2  Sneed,  192,  62  Am.  Dec.  458; 
Bjnnside  v.  Burdett,  15  W.  Va.  702. 


**In  Gould  V,  Boiu-geois,  51  N.  J. 
L.  361,  18  Atl.  64,  Depue,  J.,  de- 
livering the  opinion  of  the  court  said: 
''In  this  country  the  distinction  be- 
tween sales  where  the  vendor  is  in 
possession  and  where  he  is  out  of 
possession,  with  respect  to  implied 
warranty  of  title,  has  been  gener- 
ally recognized,  but  the  tendency  of 
later  decisions  is  against  the  recogni- 
tion of  such  a  distinction  and  favor- 
able to  the  modem  English  rule." 
In  Whitney  v,  Heywood,  6  Cush.  82, 
86,  Dewey,  J.,  says  ''possession  here 
must  be  taken  in  its  broadest  sense," 
and  "the  excepted  cases  must  be  sub- 
stantially cases  of  sales  of  the  mere 
naked  interest  of  persons  having 
no  possession,  actual  or  construc- 
tive, and  in  such  cases  no  warranty 
of  title  is  implied;"  and  this  language 
IS  quoted  with  approval  in  Shattuck 
V.  Green,  IM  Mass.  42,  45.  In  St. 
Anthony  &c.  Elevator  Co.  v,  Dawson, 
20  N.  Dak.  18,  126  N.  W.  1013,  Ann. 
Cas.  1912,  B.  1337,  a  warranty  was 
held  properly  impUed  when  goods  were 
constructively  in  the  seller's  posses- 
sion— ^that  is,  in  the  possession  of  his 
bailee. 

"Raphael  v.  Burt,  Cab.  &  EUis, 
325;  Utley  v.  Donaldson,  94  U.  S.  29, 
24  L.  Ed.  54;  Richardson  v,  Marshall 
County,  100  Tenn.  346,  45  S.  W.  440. 

"  State  V.  R.  R.  Co.,  34  La.  Ann. 
947;  Wood  ».  Sheldon,  42  N.  J.  L. 
421,  36  Am.  Rep.  523. 

"Bank  of  St.  Albans  v.  Farmers' 
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ble  fonn,  such  as  accountSj^  rights  in  a  partnership,^  and 
rights  in  inventions  whether  patented  or  not.^  In  short,  the 
doctrine  is  apphcable  to  all  personal  property.^  Under  the 
Sales  Act,'^  an  exchange  is  properly  designated  a  sale,  but 
apart  from  statute  there  is  the  same  warranty  of  title  in  a 
contract  of  barter  as  in  a  sale  for  money.**  A  seller  who 
has  no  title  to  the  goods  which  he  purports  to  sell  but  who 
afterwards  acquires  title  is  estopped  to  deny  the  validity 
of  the  transfer  because  of  the  implied  representation  and 
warranty  of  title.  *^  The  Sales  Act  further  expressly  provides 
in  subsection  (3)  of  section  13,  that  there  is  an  implied  war- 
ranty i^ainst  incumbrances.  This  merely  enacts  the  rule 
of  the  common  law;  for  the  implied  warranty  that  the  sell^ 
has  title  means  that  he  has  a  perfect  title  free  from  incum- 
brances.** 


Bank,  10  Vt.  141,  33  Am.  Dec.  188; 
ThraU  v.  NeweU,  19  Vt.  202,  47  Am. 
Dec.  682.  See  also  Meyer  v,  Rich- 
ards, 163  U.  S.  385,  41  L.  Ed.  199, 
16  Sup.  Ct.  Rep.  1148,  and  itrfra, 
§  1162. 

» Gilchrist  V.  Billiard,  53  Vt.  592, 
38  Am.  Rep.  706. 

^  Jamison  v.  Harbert,  87  Iowa,  186, 
64  N.  W.  75. 

»Krumbhaar  v.  Birch,  83  Pa.  St. 
426;  Costigan  v.  Hawkins,  22  Wis. 
74,  94  Am.  Dec.  583. 

^A  sale  of  the  reports  of  a  Com- 
mercial Agency  (applying  Sales  Act, 
§  94  of  c.  571,  Acts,  1911).  Carbolin- 
eum  Wood  P^reserving  Co.  t;.  Carter, 
50  N.  Y.  L.  J.  361,  commented  on  in 
27  Harv.  L.  Rev.  287  (N.  Y.  Munic. 
Ct.  1913). 

»  Section  9  (2). 

"Hunt  V.  Sackett,  31  Mich.  18; 
Close  V,  Crossland,  47  Minn.  500,  50 
N.  W.  694;  Patee  v.  Pelton,  48  Vt. 
182;  Bymside  v.  Burdett,  15  W.  Va. 
702. 

"  Williston,  Sales,  §  131. 

**  Burpee  v.  Holmes,  132  Ga.  464, 
64  S.  E.  486;  Close  t^.  Crossland,  47 


Minn.  500,  50  N.  W.  694;  mckman  9. 
Dill,  39  Mo.  App.  246;  HaU  v.  Aitkin,  25 
Neb.  360,  41  N.  W.  192;  Dresser  9. 
Ainsworth,  9  Barb.  619;  Hodges  9. 
Wilkinson,  111  N.  C.  56,  15  S.  £. 
941,  17  L.  R.  A.  545;  Qevenger  v, 
Lewis,  20  Okla.  837,  95  Pac.  230; 
Baker  v.  Shaw,  68  Wash.  99,  122  Pftc. 
611,  613.  The  decisions  dted  above 
related  to  property  incumbered  by  a 
mortgage.  The  following  decisions 
relate  to  patents  depriving  the  pur- 
chaser of  the  right  to  use  the  property 
purchased:  Electro  Dynamic  Co.  r. 
The  Electron,  74  Fed.  689,  45  U. 
S.  App.  16,  21  C.  C.  A.  12;  Siegel 
V.  Brooke,  25  111.  App.  207;  National 
Box  Co.  w.  Gotham,  111  N.  Y.  S.  1132, 
126  N.  Y.  App.  Div.  926.  Compare 
American  Electrical  Co.  v.  Consumers' 
Gas  Co.,  47  Fed.  43;  Lowman  v.  Ex- 
celsior Pattern  Co.,  104  Ala.  367,  l^ 
So.  17.  In  Benjamin,  Sale  (5th 
Kd,)f  674,  however,  it  is 
was  no  authority  in  the  Iftigfiah  com- 
mon law  for  the  proviiidBs  in  the  Sale 
of  Goods  Act,  €iOket  as  to  wansnty 
of  quiet  eajd^ent  or  against  in- 
cumbranMi^ 
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§  978.  Limitations  on  implied  warranty  of  title. 

Whether  the  seller  is  in  or  out  of  possession  there  can  be 
no  doubt  that  by  appropriate  words  he  may  sell  simply  such 
interest  as  he  may  have  in  the  property.''*  The  intent  to 
limit  the  seller's  undertaking  to  a  mere  quitclaim  may  be 
expressed  not  only  by  an  agreement  in  terms  to  sell  such 
interest  as  the  seller  has,  but  otherwise,  as  by  a  refusal  to 
warrant  title.'^  The  nature  of  the  seller's  right  may  also  be 
known  to  the  buyer  and  may  be  of  such  doubtful  character 
that  it  must  be  assumed  the  parties  intended  to  buy  and  sell 
only  such  title  as  the  seller  had.^ 


*^  First  National  Bank  v.  Maas. 
Trust  Co.,  123  Mass.  330;  Croly  v. 
Pollard,  71  Mich.  612,  39  N.  W.  853; 
Gould  V,  Bourgeois,  51  N.  J.  L.  361, 
18  AU.  64;  Knimbhaar  v.  Birch,  83 
Pa.  St.  426;  Peuchen  v.  Imperial  Bank, 
20  Ont.  325. 

M  Miller  v.  Van  Tassel,  24  Cal. 
458;  Dreisbach  v.  Eckelkamp,  82  N. 
J.  L.  726, 83  Atl.  175;  Porter  v.  Bright, 
82  Pa.  St.  441. 

**  In  Morley  v,  Attenborough,  3  Ex. 
500,  a  sale  of  pledged  property  by 
a  pawnbroker  was  held  not  to  be 
accompanied  by  a  warranty  of  title, 
though  the  property  was  sold  by  auc- 
tion and  it  was  not  stated  in  the 
auctioneer's  catalogue  to  be  a  forfeited 
pledge.  Parke,  B.,  threw  out  the 
suggestion  that  though  there  was  no 
implied  warranty  of  title,  perhaps 
the  purchaser  might  recover  back  the 
purchase  money  as  on  a  consideration 
that  failed,  if  it  could  be  shown  that 
it  was  the  understanding  of  both 
parties  that  the  bargain  should  be  put 
an  end  to,  if  the  purchaser  should  not 
have  a  good  title.  This  of  course 
would  be  very  diflScult  to  show  unless 
there  was  an  express  agreement  to  that 
effect.  In  Chapman  v.  Speller,  14  Q.  B. 
621,  the  defendant  at  a  sheriff's  sale 
boi^t  the  goods  from  the  sheriff  for 
£18.  The  plaintiff  was  also  at  the  sale 
and  bought  the  defendant's  bargain  of 


him  for  £5  and  paid  him  this  together 
with  the  £18,  the  price  of  the  goods. 
The  defendant  paid  the  sheriff  the  £18 
and  the  latter  began  to  deliver  the 
goods  to  the  plaintiff  when  they  were 
claimed  by  the  true  owner  as  not  the 
property  of  the  execution  debtor.  It 
was  held  that  there  was  no  implied 
warranty  by  the  plaintiff  that  he  had 
title  nor  was  their  any  failure  of  con- 
sideration, the  plaintiff  having  paid 
the  £23  to  the  defendant,  not  for  the 
goods  but  for  such  right  as  the  defend- 
ant had  acquired  by  bis  purchase.  In 
Bagueley  i;.  Hawley,  L.  R.  2  C.  P.  625, 
a  boiler  had  been  seized  and  sold  under 
a  distress  for  a  poor  rate  due  from  the 
occupier  of  the  premises,  on  which  the 
boiler  was  set.  It  was  bought  at  public 
auction  by  the  defendant  and  before 
removal  resold  by  him  to  the  plaintiffs 
with  notice  of  the  circumstances  under 
which  the  defendant  had  bought  it, 
the  plaintiffs  by  the  bargain  being 
required  to  move  the  boiler  at  their 
own  expense  from  the  premises  where 
it  was  still  standing.  The  mortgagees 
of  the  premises  prevented  the  plaintiffs 
from  canying  it  away  and  they  brought 
this  action  on  an  alleged  implied 
warranty.  The  court  held,  Willes,  J., 
dissenting,  that  there  was  no  evidence 
to  justify  a  jury  in  finding  a  warranty. 
In  Hopkins  v,  Grinnell,  28  Barb.  533, 
the  defendants  had  levied  on  property 
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§  979.  Sales  by  one  not  professing  to  be  owner. 

The  oonunonest  illustration  of  the  principle  referred  to 
in  the  preceding  section  is  found  in  sales  by  those  who  piirport 
to  sell  by  virtue  of  authority  in  fact  or  law.  Such  persons 
unless  they  expressly  warrant  title  are  not  liable  for  the 
lack  of  title  of  the  person  who  is  supposed  to  own  the  goods.^ 
This  principle  is  expressed  in  subsection  (4)  of  the  section 
of  the  Sales  Act  under  consideration,  which  states  a  well- 
settled  doctrine.  So  in  cases  of  sales  by  a  sheriff,  or  other 
judicial  officer,'^  or  auctioneer,^  or  naortgagee,^  or  assignee 
in  bankruptcy,^^  or  executor  or  administrator,'*'  or  guardian,^' 
or  simply  an  agent.^'*  If  the  seller  either  has  authority  in  fact 
from  the  principal  to  naake  the  sale,  or  if  the  principal  is 
bound  for  any  other  reason  by  the  agent^s  act  in  nocking 
the  sale,  there  will  be  on  well-known  principles  of  agency 
the  same  obligation  imposed  upon  the  principal  as  if  he  had 
made  the  sale  directly  himself.  The  agent  is  not  wholly 
free  from  implied  obligation,  but  all  that  he  warrants  is  his 
authority  to  act  for  the  principal,  and  if  he  has  not  the  au- 
thority which  he  assumes  to  have  he  will  be  liable.'*'  If  the 
seller's  authority  is  conferred  upon  him  by  law,  as  in  the 
case  of  a  sheriff,  there  can,  of  course,  be  no  implied  warranty 
by  the  owner  of  the  goods  any  more  than  by  the  officer  who 


in  the  factory  of  their  debtor.  The 
plaintiff  knowing  these  facts  entered 
into  a  contract  with  the  debtor  for 
the  purchase  of  the  property  covered 
by  the  levy.  Thereupon  the  defend- 
ants gave  him  an  order  addressed  to 
the  sheriff  who  had  levied  upon  the 
property  directing  him  to  deliver  the 
plaintiff  the  goods  which  he  had  pur- 
chased. The  sheriff  refused  to  de- 
liver the  goods  on  account  of  the 
lien  of  junior  executions  in  his  hands. 
It  was  held  there  was  no  warranty  of 
title.  In  this  case,  however,  the  plain- 
tiff had  only  given  a  note  for  the  price 
of  the  goods  he  purchased  and  this 
note  was  produced  for  cancellation 
at  the  trial. 
•'Bassett  v.  Lockard,  60  lU.  164; 


Neal  0.  Gillaq)y,  56  Ind.  461,  26  Am. 
Rep.  37. 

«  The  Monte  Allegre,  9  Wheat.  616, 
6  L.  Ed.  174;  Robinson  o.  Cooper,  1 
mU  (S.  C),  286. 

*•  Mercer  v.  Leahy,  139  Midi.  447, 
102  N.  W.  972. 

«  Harris  v.  Lynn,  25  Kans.  281,  37 
Am.  Rep.  253;  Cohn  v.  Ammidown, 
120  N.  Y.  398,  24  N.  E.  944. 

^^  Johnson  v,  Layboum,  56  Biinn. 
332,  57  N.  W.  933. 

«*  Worthy  v.  Johnson,  8  Ga.  236,  52 
Am.  Dec.  399;  Brandon  v.  Brown,  106 
m.  519;  Sparks  v.  Messick,  65  N.  C. 
440. 

«>  Storm  V.  Smith,  43  Miss.  497. 

**  Irwin  V,  Thompson,  27  Kan.  643. 

«*  See  supra,  §  282,  ii^ra,  §  1507. 
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makes  the  sale.  Moreover,  such  officers,  unlike  agents  whose 
power  is  derived  from  authority  in  fact,  do  not  warrant  the 
validity  of  the  authority  which  they  purport  to  exercise. 
They  are,  however,  liable  for  actual  representations,  fraud, 
or  n^Iigence  in  the  exercise  of  their  duties.'^ 


§  980.  When  the  cause  of  action  arises. 

There  is  much  difference  of  opinion  upon  the  question 
when  the  right  of  action  of  a  purchaser  arises  for  breach  of 
a  warranty  of  title.  On  principle  it  would  seem  that  if  the 
seller  did  not  have  a  good  title  when  he  sold  the  goods,  there 
was  then  an  immediate  breach  of  his  obUgation.  This  view, 
though,  supported  by  the  English  law  as  well  as  by  some  cases 
in  the  United  States,'*^  is  neverless  open  to  some  practical  ob- 
jections. If  the  cause  of  action  arises  before  eviction  or 
claim  made  by  the  superior  title,  it  may  be  that  the  Statute 
of  Limitations  will  bar  the  buyer's  right  to  recover  on  the 
warranty  before  he  is  aware  that  it  has  been  broken.  More- 
over, if  the  buyer  can  sue  at  once  it  is  very  difficult  to  say 
what  danu^es  he  ought  to  be  given.  If  he  is  allowed  the 
value  of  the  property  he  may  get  not  only  its  full  value  in 
this  way  but  continue  in  undisturbed  possession  of  the  property 
itself.  On  the  other  hand,  if  he  is  restricted  to  nominal 
damages  his  remedy  will  be  of  no  practical  value  to  him 
and  will  indeed  work  him  this  possible  injuiy,  that  the  judg- 
ment he  recovers  may  prevent  him  from  bringing  a  later  suit 
when  he  has  suffered  substantial  damage.  Logically  his 
recovery,  if  his  action  is  tried  before  he  has  been  evicted, 
should  be  based  on  the  chance  of  his  being  subsequently 
deprived  of  the  benefit  of  what  he  had  bought.^  Such  a 
measure  of  damage  is,  however,  so  speculative  as  to  be  diffi- 
cult of  practical  appUcation.    For  these  reasons  many  of  the 


^Mechem,  Public  Officers,  809, 
812;  Sexton  v.  Nevers,  20  Pick.  461, 
32  Am.  Dec.  225.  See  also  «upra,  §  306. 

^  Fumis  V.  Leicester,  Cro.  Jac.  474; 
Turner  v.  Moon,  2  Ch.  App.  826  (real 
estate);  Ghanodlor  v.  Wiggins,  4  B. 
Mon.  201,  39  Am.  Dec.  499;  Grose  v. 
Henoess^,  13  Allen,  389;  Perkins  v. 


Whelan,  116  Mass.  642;  Matheny  v. 
Mason,  73  Mo.  677,  680,  39  Am.  Rep. 
641.  See  also  Harper  v.  Dotson,  43 
Iowa,  232;  Pusey's  Trustee  v.  Wathen, 
90  Ky.  473,  14  S.  W.  418;  Sargent  v. 
Currier,  49  N.  H.  310,  6  Am.  Rep.  524; 
Word  V.  Cayin,  1  Head,  506. 
«  See  ififra,  §§  1395,  1396. 
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United  States  deny  the  buyer  a  ri^t  of  action  until  his 
possession  has  been  interfered  with.*^  ''The  vendee  is  not 
bound  to  await  legal  action  against  him.  If  satisfied  of  the 
insufficiency  of  his  vrador's  title,  and  that  the  true  owner 
would  recover  the  property  in  an  action,  he  niay  surrender 
it,  and  recover  its  value  in  an  action  against  his  vendor,  by 
affinnatively  establishing  that  the  vendor  was  without  title; 
or  the  vendee  may  await  the  prosecution  of  an  action.  If 
the  vendor  be  notified  of  the  action  and  required  to  defend, 
a  judgment,  if  obtained,  would  be  conclusive  as  to  his  want 
of  title;  but  if  not  notified,  and  judgment  is  obtained,  the 
orms  of  showing  want  of  title  would  rest  upon  the  vendee, 
the  same  as  if  surrendered  without  action. "  ^  "If  the  property 
be  surrendered  to  the  true  owner,  then  the  vendee's  loss  and 
damage  is  established;  but  if  a  judgment  be  had  against  him, 
either  with  or  without  notice,  the  vendee's  loss  or  damage 
is  not  established  without  proofs  of  satisfaction  or  payn[ient 
of  the  judgment."  "  The  burden  is,  of  course,  upon  the  buyer 
to  establish  that  the  seller  had  no  title  to  the  goods,  and  if 
the  goods  have  been  surrendered  imreasonably  to  an  adverse 
claimant  against  the  buyer,  this  is  no  proof  of  the  original 
seller's  defect  of  title  in  an  action  between  him  and  the  buyer 
unless  the  seller  was  requested  to  defend  the  action  against 
the  adverse  claimant  or  at  least  had  notice  of  that  action.  ^^ 


^Johnson  v.  Oehmig,  95  Ala.  189, 
10  So.  430,  36  Am.  Rep.  204;  Sumner 
V.  Gray,  4  Ark.  467,  38  Am.  Dec.  39; 
Sullivan  v.  Wooldridge,  107  Ark.  256, 
154  S.  W.  508;  Gross  t^.  Kieraki,  41  Cal. 
Ill;  Bamum  v.  Cochrane,  143  Cal. 
642,  77  Pac.  656;  Terrell  v.  Stevenson, 
97  Ga.  570,  25  S.  £.  352;  Linton  v. 
Porter,  31  111.  107;  Close  v.  Crossland, 
47  Minn.  500,  50  N.  W.  694;  Wanser  v. 
Messier,  29  N.  J.  L.  256;  Burt  v,  Dewey, 
40  N.  Y.  283,  100  Am.  Dec.  482  (com- 
pare McGiffin  V,  Baird,  62  N.  Y.  329; 
Cahill  V.  Smith,  101  N.  Y.  355,  4  N.  E. 
739);  Krumbhaar  v.  Birch,  83  Pa.  St. 
426;  Hull  v.  CaldweU,  3  S.  Dak.  451, 
54  N.  W.  100.  See  also  Randon  t;. 
Toby,  11  How.  493,  13  L.  Ed.  784; 
Joslin  9.  Caughlin,  27  Miss.  852. 


"Burt  V,  Dewey,  40  N.  Y.  283, 
286,  100  Am.  Dec.  482,  citing  Sweet- 
man  i;.  Prince,  26  N.  Y.  224,  232.  See 
also  Hafer  v.  Cole,  176  Ala.  242,  57 
So.  757;  Bordwell  v.  Collie,  45  N.  Y. 
494;  O'Brien  v.  Jones,  91  N.  Y.  193; 
CahiU  V.  Smith,  101  N.  Y.  355,  4  N.  E 
739;  Johnson  t;.  Oehmig,  95  Ala.  189, 
10  So.  430, 36  Am.  St.  Rep.  204;  Jordan 
v.  Van  Duaee,  139  Minn.  103,  165 
N.  W.  877;  Matheny  v.  Mason,  73  Mo. 
682,  39  Am.  Rep.  541;  Read  v.  Staton, 
3  Hayw.  159;  Hodges  v.  Wilkinson, 
111  N.  C.  56,  15  S.  E.  941,  17  L.  R,  A. 
545. 

»» Burt  V.  Dewey,  40  N.  Y.  283,  286^ 
100  Am.  Dec.  482.  And  see  cases  cited 
in  the  preceding  note. 

"  Salle  V.  Light's  Exes.,  4  Ala.  TOO, 
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The  decisions  allowing  an  inunediate  right  of  action  hold,  in 
effect,  that  the  seller  is  subject  to  a  warranty  of  title,  strictly 
so  called.  The  other  decisions  limit  the  obligation  of  the 
seller  in  effect  to  a  covenant  of  quiet  enjoyment.  The  Uniform 
Sales  Act,  following  the  provisions  of  the  English  statute, 
provides  that  the  seller  impliedly  warrants  both  title  and 
quiet  enjoyment.  The  effect  of  this  provision  would  seem  to 
be  to  give  the  buyer  the  right  to  proceed  immediately  though 
his  possession  was  not  disturbed,  and  if  later  his  position  was 
interfered  with  he  could  bring  another  action  on  the  implied 
covenant  of  quiet  enjoyment  and  recover  the  damages  which 
he  failed  to  recover  in  the  first  action.  The  same  question 
arises  in  r^ard  to  covenants  of  warranty  and  quiet  enjoym^t 
in  deeds  of  real  estate.^' 


§  981.  Rule  of  the  Civil  law. 

By  the  classical  Roman  law  the  seller  was  not  bound  to 
transfer  a  good  title  to  the  buyer.  He  was,  however,  bound 
to  guarantee  the  purchaser  imdisturbed  possession.  This 
rule  produces  in  effect  the  result  reached  by  the  American 
authorities  referred  to  in  the  preceding  section,  which  require 
some  disturbances  of  the  buyer's  posession  as  a  condition 
precedent  to  any  right  of  action  by  him.^*  The  modem  French 
law  preserves  the  rule  of  the  Ronaan  law,  and  goes  beyond 
it  so  far  as  to  compel  the  seller  to  restore  the  price  even  though 
the  parties  have  screed  that  there  shall  be  no  warranty  unless 
the  sale  expressly  related  to  a  disputed  right  or  claim.  ^^    The 


39  Am.  Dec.  317;  Thurston  v.  Spratt, 
52  Me.  202;  Ryerson  v.  Chapman, 
66  Me.  557;  Fallon  v,  Murray,  16 
Mo.  168;  Barney  v,  Dewey,  13  Johns. 
224,  7  Am.  Dec.  372;  Buchanan  v, 
Kftiiffnrum^  65  Tex.  235. 

»  See  infra,  f  1401. 

^'Moyle,  Contract  of  Sale  in  the 
CivilLaw,  110,  111. 

"The  provisions  of  the  French 
Code  are  as  follows:  ''1625.  The 
warranty  due  from  the  seller  to  the 
buyer  has  two  objects:  first,  the  peace- 
ful possession  of  the  thing  sold;  sec- 
ondly, the  concealed  defects  of  this 


thing,  or  its  redhibitory  vices.  1626. 
Although  at  the  time  of  sale  there  has 
been  no  stipulation  as  to  warranty,  the 
seller  is  legally  bound  to  warrant  the 
buyer  against  suffering  total  or  partial 
eviction  from  the  thing  sold,  or  from 
liens  asserted  on  the  thing  (charges 
prStendves  8%ir  cet  objet),  and  not  men- 
tioned at  the  time  of  the  sale.  1627. 
The  parties  may,  by  special  conven- 
tions, add  to  this  legal  obligation,  or 
diminish  its  effect,  and  may  even 
stipulate  that  the  seller  shall  not  be 
liable  to  any  warranty.  1628.  Al- 
though it  be  stipulated  that  the  seller 
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rule  in  Germany  prior  to  the  enactment  of  the  Civil  Code 
has  also  been  that  the  seller  warranted  quiet  enjoyment  by 
the  buyer  and,  therefore,  that  no  cause  of  action  arose  until 
the  vendor's  possession  has  been  int^ered  with."  By  the 
Civil  Code,  however,  the  seller  is  bound  to  make  the  buyer 
owner.^^  Possibly  this  may  affect  the  Gennan  law  in  this 
particular. 


§  982.  Implied  warranty  of  quality  in  the  Sales  Act 

The  Uniform  Sales  Act  provides  as  follows:  Sec.  15.  "  Subject 
to  the  provisions  of  this  act  and  of  any  statute  in  that  behalf, 
there  is  no  implied  warranty  or  condition  as  to  the  quality 
or  fitness  for  any  particular  purpose  of  goods  suppUed  under 
a  contract  to  sell  or  a  sale,  except  as  follows : 

"  (1)  Where  the  buyer,  expressly  or  by  implication,  makes 
known  to  the  seller  the  particular  piupose  for  which  the  goods 
are  required,  and  it  appears  that  the  buyer  relies  on  the  seller's 
skill  or  judgment  (whether  he  be  the  grower  or  nmnufacturer 
or, not),  there  is  an  implied  warranty  that  the  goods  shall  be 
reasonably  fit  for  such  purpose." 

"  (2)  "Where  the  goods  are  bought  by  description  from  a 
seller  who  deals  in  goods  of  that  description  (whether  he  be 
the  grower  or  manufactiu*er  or  not),  there  is  an  implied 
warranty  that  the  goods  shall  be  of  merchantable  quality.^ 


shall  be  liable  to  no  warranty,  he 
remains  bound  to  a  warranty  against 
his  own  act;  any  contrary  agreement  is 
void.  1629.  In  the  same  case  of  a 
stipulation  of  no  warranty,  the  seller, 
in  the  event  of  eviction,  remains 
bound  to  return  the  price,  unless  the 
buyer  knew,  when  he  bought,  the 
danger  of  eviction,  or  unless  he  bought 
at  his  own  risk  and  peril." 

■*  Endemann,  Einftkhrung,  700. 

f^  BQrgerliches  Gesetsbuch,  f  433. 

H  Kansas  City  Bolt  Co.  v,  Rodd,  220 
Fed.  750,  136  C.  C.  A.  356  (Ohio); 
Marmet  Coal  Co.  v.  People's  Coal  Co., 
226  Fed.  646,  141  C.  C.  A.  402;  Job 
V,  Heidritter  Lumber  Co.,  255  Fed. 
311,  (C.  C.   A.)(N.   Y.);  Gearing  v. 


BerkBon,  223  Mass.  257,  111  N.  K 
785,  L.  R.  A.  1016,  D.  1006;  Pent- 
land  V,  Jacobson,  189  Mich,  339,  155 
N.  W.  468.  G.  B.  Shearer  Co.  v. 
Kakoulis,  144  N.  Y.  S.  1077;  Mara 
V,  Looomobfle  Co.,  82  N.  Y.  Misc. 
468,  144  N.  Y.  8.  937;  Wasser- 
strom  V.  Cohen,  165  N.  Y.  App.  D. 
171,  150  N.  Y.  8.  638.  There 
was  held  to  be  no  impilied  war- 
ranty of  food  in  a  sale  to  a  dealer. 
Baker  v,  Kamantowaky,  188  Midi. 
569,  155  N.  W.  430;  Zielinski  9.  Potter, 
195  Mich.  90,  161  N.  W.  851. 

••  Thomett  i;.  Beers,  [19191,  1  K.  B. 
486;  Flaccomio  v.  Eysink,  129  Md. 
367,  100  Atl.  510,  516;  Maggioios  v. 
Edson  (N.  Y.  Misc.),  164  N.  Y.  S.  377. 
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''  (3)  If  the  buyer  has  examined  the  goods,  there  is  no  implied 
warranty  as  regards  defects  which  such  examination  ought 
to  have  revealed.*® 

*^  (4)  In  the  case  of  a  contract  to  sell  or  a  sale  of  a  specified 
article  under  its  patent  or  other  trade  name,  there  is  no  implied 
warranty  as  to  its  fitness  for  any  particular  purpose/^ 

''  (5)  An  implied  warranty  or  condition  as  to  quality  or 
fitness  for  a  particular  purpose  may  be  annexed  by  the  usage 
of  trade/^ 

''  (6)  An  express  warranty  or  condition  does  not  negative 
a  warranty  or  condition  implied  under  this  act  unless  in- 
consistent therewith/' " 

This  section  follows  substantially  section  14  of  the  English 
act,  though  the  American  act  uses  the  word  "warranty.  "•* 
The  Ti^gHft^  statute  was  intended  to  be  an  exact  codification 
of  the  previously  existing  common  law,  and  the  American 
act  should  be  construed  with  this  in  mind/^ 

§  983.  No  implied  warranty  of  quality  in  the  early  law. 

A  development  in  the  law  of  impUed  warranty  of  quality 
is  to  be  observed  sinxilar  to  that  already  noticed  in  regard 
to  implied  warranty  of  title.  There  are  early  cases  making 
it  clear  that  in  the  absence  of  knowledge  by  the  seller  that 
the  article  which  he  sold  was  of  bad  quality  he  was  not  liable.^ 


"^PeniJand  v,  Jaoobson,  189  Mich. 
339,  155  N.  W.  468. 

*^  Quemahoning  Coal  Ck>.  v.  Sani- 
tary &c.  Co.,  88  N.  J.  L.  174,  95  Atl. 
986;  Empire  Cream  Separator  Co.  v» 
Quinn,  184  N.  Y.  App.  D.  302,  171 
N.  Y.  S.  413;  Sure  Seal  Co.  v,  Loeber, 
171  N.  Y.  App.  D.  225,  157  N.  Y.  S. 
327;  Matteson  v.  Lagaoe,  36  R.  I.  223, 
89  Atl.  713;  Ohio  Elec.  Co.  v.  Wi»- 
<»nam  Ac.  Co.,  161  Wis.  632, 155  N.  W. 
112;  Northwestern  Blaugas  Co.  v. 
Guild  (Wis.),  171  N.  W.  662. 

•<Ph>cter  V,  Atlantic  Fish  Co., 
208  Mass.  351, 94  N.  E.  281. 

^  Pentland  v,  Jacobson,  189  Mich. 
339,  155  N.  W.  468. 

•*  In  subsections  (1-3),  however,  the 


English  act  uses  "condition."  The 
American  subsection  (3)  is  a  proviso 
of  subsection  (2)  of  the  English  act  and 
the  American  subsection  (4)  a  proviso 
of  subsection  (1).  In  subsection  (1) 
after  the  word  ''judgment''  the  Eng- 
lish act  has  the  following  words:  "aQd 
the  goods  are  of  a  description,  which 
it  is  in  the  course  of  the  seller's  business 
to  supply."  The  omission  of  these 
words  seems  to  make  the  buyer's 
reliance  the  sole  test.  This  doubtless 
means  justifiable  reliance,  and  whether 
the  seller  were  a  dealer  would  be  impor- 
tant evidence. 

•>  See  Kansas  Qty  Bolt  Co.  v,  Rodd, 
220  Fed.  750, 754, 136  C.  C.  A.  356. 

••  RoUe,  Abr.  90,  pi.  4. 
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If,  however,  the  seller  knew  that  the  goods  be  was  selling 
were  not  merchantable,  at  least  if  he  were  a  dealer,  he  was 
liable.*^  These  cases  certainly  express  the  limits  of  the  law 
until  the  beginning  of  the  nineteenth  century.^  The  earliest 
case  where  a  broader  rule  is  suggested  is  a  JVm  Prius  decision 
of  Lord  Ellenborough  in  1815.^  Since  then  it  has  not  been 
doubted  that  in  some  cases  at  least  the  seller  of  goods  is  under 
an  obligation  to  furnish  goods  which  are  at  least  merchant- 
able though  no  such  agreement  or  representation  was  made. 
The  question  has  resolved  itself  into  this:  In  what  cases 
is  such  a  warranty  implied  and  in  what  cases  does  the  old 
maxim  of  caveat  emptor  still  apply? 


§  984.  Executory  and  executed  agreements. 
It  is  obvious  that  the  question  whether  a  seller  is  bound 


•'RoUe,  Abr.  90,  pi.  1,  2,  3.  See 
also  3  Bl.  Comm.  165. 

^In  Stuart  v.  WiUdns,  1  Doug. 
18,  20,  Lord  Mansfield  said:  "Selling 
for  a  sound  price  without  warranty 
may  be  a  ground  for  an  assumpsUf 
but  in  such  a  case  it  ought  to  be  laid 
that  the  defendant  knew  of  the  un- 
soundness." In  Parkinson  v,  Lee,  2 
East,  314,  in  a  sale  of  hope  by  sample 
with  a  warranty  that  the  bulk  corre- 
sponded to  the  sample,  it  was  held 
that  the  law  did  not  raise  an  implied 
warranty  that  the  commodity  should 
be  merchantable  though  the  price  was 
a  fair  one  for  merchantable  goods. 
Therefore,  there  being  a  latent  defect 
unknown  to  the  seller  arising  from  the 
fraud  of  the  grower  from  whom  the 
seller  purchased,  the  seller  was  not 
responsible  though  the  goods  turned 
out  to  be  unmerchantable. 

**  Gardiner  v.  Gray,  4  Campb.  144. 
In  this  case  there  was  a  bargain  for 
the  sale  of  twelve  bags  of  waste  silk, 
apparently  specific  bales  not  yet 
landed  from  the  vessel  in  which  they 
were  imported.  The  bargain  took 
place  in  London,  but  the  silk  was 
sent  to  the  defendant  at  Manchester. 


On  examination  he  found  it  unmer- 
chantable. Lord  Ellenborough  ruled 
as  follows:  ''I  am  of  opinion,  how- 
ever, that  under  such  circumstanoes, 
the  purchaser  has  a  right  to  expect 
a  salable  article  answering  the  de- 
scription in  the  contract.  Without 
any  particular  warranty,  this  is  an 
implied  term  in  eveiy  such  oontnkct. 
Where  there  is  no  opportunity  to  in- 
spect the  commodity,  the  maxim  of 
caveat  emptor  does  not  apply.  He 
cannot  without  a  warranty  insist 
that  it  shall  be  of  any  particular 
quality  of  fineness,  but  the  intention 
of  both  parties  must  be  taken  to  be, 
that  it  shall  be  salable  in  the  market 
under  the  denomination  mentioned 
in  the  contract  between  them.  The 
purchaser  cannot  be  supposed  to  buy 
goods  to  lay  them  on  a  dunghill.  The 
question  then  is,  whether  the  com- 
modity purchased  by  the  plaintiff 
be  of  such  a  quality  as  can  be  reason- 
ably brought  into  the  market  to  be 
sold  as  waste  silk?  "  A  similar  decision 
was  made  in  the  same  year  in  the  esse 
of  Laing  v.  Fidgeon,  4  Campb.  169, 
6  Taunt.  108. 
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by  an  implied  obligation  that  goods  shall  be  of  merohantable 
quality  or  fit  for  a  particular  purpose  is  somewhat  different 
in  the  case  of  a  contract  to  sell  goods  by  description  and  in 
the  case  of  an  executed  sale  of  specified  goods.  If  the  seller 
contracts  to  sell  goods  by  description  it  may  well  be  argued 
that  as  matter  of  construction  the  contract  means  not  any 
goods  of  that  description  but  goods  of  fair  or  merchantable 
quality  of  that  description.^  That  is  probably  the  actual 
meaning  of  the  parties.  On  the  other  hand,  if  the  seller  i^rees 
to  sell  a  specified  article  which  the  parties  have  before  them, 
it  is  clear  that  if  an  obligation  is  imposed  upon  the  seller  it 
cannot  be  derived  from  the  terms  of  the  bargain  but  is  super- 
added by  the  law.  The  obligation  is  quasi-contractual,  rather 
than  contractual.  Because  of  the  difference  just  alluded  to, 
some  courts  have  been  willing  to  infer  an  obligation  to  fiunish 
merchantable  goods  if  the  bargain  was  executory,  but  not 
if  it  was  executed.  It  is  to  be  observed,  however,  that  an 
executory  contract  to  sell  may  relate  to  a  specified  defined 
article  and  on  the  other  hand  an  executed  sale  may  relate  to 
goods  identified  only  by  description.  The  distinction  which 
such  courts  have  in  mind,  therefore,  is  not  properly  described 
as  between  executory  contracts  to  sell  and  executed  sales, 
but  rather  between  bargains  relating  to  specified  property 
and  bargains  relating  to  property  specified  only  by  descrip- 
tion.^^   It  is  almost  always  true,  however,  that  an  executory 


» Dominion  Coal  Co.,  Ltd.,  v.  Do- 
minion Lron  &  Steel  Co.,  Ltd.,  25  T.  L. 
R.  309;  Baer  9.  Mobile  &c.  Mfg.  Co., 
159  Ala.  491,  49  So.  ,92;  Weaver- 
Dowdy  Co.  V.  Frits,  110  Ark.  90,  leo 
S.  W.  1085. 

'^This  is  apparent  from  the  lan- 
guage in  some  of  the  cases.  Thus 
in  Deming  v.  Foster,  42  N.  H.  165, 
the  court  said:  ''In  the  case  of  ex- 
ecutory contracts  for  the  making  or 
furnishing  of  goods  or  articles  for  a 
special  use,  the  law  implies  a  con- 
tiact  that  the  articles  to  be  made  or 
furnished  shall  be  reasonably  fit  and 
proper  for  the  use  for  which  they 
are  ordered.    And  when  articles  thus 


agreed  to  be  made  or  furnished  are 
delivered,  the  law  impUes  a  warranty 
that  the  articles  are  reasonably  fit 
and  proper  for  that  use.  But  there 
is  no  impUed  warranty  as  to  the  qual- 
ity of  an  article  sold,  nor  of  its  fitness 
for  any  particular  use,  where  there 
is  a  present  sale  of  a  particular  existing 
article,  then  open  to  the  examination 
and  inspection  of  the  purchaser,  and 
where  he  requires  no  express  warranty." 
It  will  be  noticed  that  the  cases  put  by 
the  court  where  there  will  and  where 
there  will  not  be  a  warranty  do  not 
cover  aU  cases.  An  executed  sale  of  an 
article  not  open  to  inspection  is  not 
touched  upon.     See  also  Elinsley  v. 
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contract  to  sell  relates  to  imspecified  goods,  and  an  actual 
sale  still  more  generally  relates  to  goods  specified  in  some 
other  way  than  by  a  description  of  their  character.  It  is  for 
this  reason  that  courts  have  referred  to  the  distinction  as  oDe 
between  executoiy  contracts  and  sales  rather  than  betweea 
bargains  in  regard  to  unspecified  goods  known  only  by  de- 
scription and  goods  otherwise  identified.  In  whatever  way 
the  distmction  be  worded  it  is  an  important  one.  If  the  con- 
tract is  for  the  sale  of  goods  specified  only  by  description, 
and  there  are  various  grades  and  qualities  of  goods  fulfilling 
that  description,  it  is  a  reasonable  construction  of  the  bargab 
that  goods  of  merchantable  quality  are  intended.  Accordingly 
this  construction  is  adopted  unless  something  in  the  contract 
indicates  a  contrary  intention.  Nor  is  it  material  whether 
the  seller  is  a  manufacturer  or  a  dealer  or  neither.^^ 

How  far  the  buyer  may  lose  his  right  to  object  or  to  claim 
damages  by  accepting  inferior  goods  is  elsewhere  considered.^' 
Moreover,  even  in  an  executoiy  contract  the  terms  of  the 
bargain  naay  be  so  specific  that  the  contract  itself  ntuu^ks  out 
the  extent  of  the  seller's  liability  leaving  nothing  to  implica- 
tion. 
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Gruppe,  241  Fed.  466,  154  G.  G.  A. 
298;  Timken  Garriage  Go.  v.  Smith, 
123  Iowa,  554,  99  N.  W.  183.  But  see 
Loxtercamp  v.  lininger  Implement 
Go.,  147  Iowa,  29,  125  N.  W.  830. 

TiLaing  v.  Fidgeon,  6  Taunt.  108; 
Bunch  t;.  Weil,  72  Ark.  343,  80  S.  W. 
582, 65  L.  R.  A.  80;  McGlung  v.  Kelley, 

21  Iowa,  508;  Ruasell  v,  Gritchfield, 
75  Iowa,  69,  39  N.  W.  186;  Atkins 
Bros.  Go.  V,  Southern  Grain  Go.,  119 
Mo.  App.  119,  95  S.  W.  949;  Doning 
i;.  Foster,  42  N.  H.  165;  Hart  v.  Wright, 
17  Wend.  267;  Howard  v.  Hoey,  23 
Wend.  350,  35  Am.  Dec.  572;  Hargous 
V,  Stone,  5  N.  Y.  73;  Dounce  v,  Dow, 
64  N.  Y.  411 ;  Hadley  v.  Glinton  Gounty 
Go.,  13  Ohio  St.  502;  Wilson  v.  Belles, 

22  Pa.  Super.  Gt.  477;  Fogel  v.  Bru- 
baker,  122  Fa.  St.  7,  14,  15  Atl.  692; 
Best  V,  Flint,  58  Vt.  543,  5  AU.  192,  56 
Am.  Rep.  570;  Hood  v,  Bloch,  29  W. 
Va.  244,  11  S.  E.  910.     ''This  is  a 


general  rule,  applicable  alike  to  all 
whether  they  be  manuf acturas  or 
dealers  or  merely  seUers."  Interstate 
Grocer  Go.  v,  Geoiige  Wm.  Bentley 
Go.,  214  Mass.  227,  101  N.  E.  147. 
Cf.  Goleman  v,  Hendee,  158  N.  Y.  App. 
Div.  461,  143  N.  Y.  S.  587.  See  also 
Meraux  v,  Kenilworth  Sugar  Co., 
135  La.  99,  64  So.  974;  Bigman  v, 
Lorio,  135  La.  285,  65  So.  266. 

7*  See  supra,  §{  700  et  seq. 

''^  In  Rollins  Engine  Go.  v.  Eastern 
Foi^  Go.,  73  N.  H.  92,  59  AU.  3S2, 
68  L.  R.  A.  441,  the  defendant,  par- 
suant  to  an  order,  agreed  to  procure 
the  necessary  steel  and  forge  it  into 
a  specified  shape  with  the  required 
finish,  to  be  used  by  the  {daintiff  for 
a  piston  rod  for  an  engine  to  be  sold 
by  the  latter.  It  was  held  that  tlie 
measure  of  the  defendant's  liability 
was  ordinary  care  in  selecting  the 
material  and  forging  it  according  to 
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§  986.  Specified  goods  and  unspecified  goods. 

As  has  been  shown  in  the  preceding  section,  it  is  more  than 
a  Uberal  rule  of  construction,  it  is  an  imposition  of  UabiUty 
irrespective  of  (though  not  contradicting)  the  positive  con- 
tract of  the  parties,  to  hold  that  there  is  a  warranty  of  quaUty 
in  case  of  a  sale  or  contract  to  sell  specific  goods.  That  such 
a  warranty  is  hnposed  in  some  cases  is  now  weU  settled/' 
The  reason  for  imposing  such  a  UabiUty  upon  the  seller  is 
the  justifiable  reliance  of  the  buyer  upon  the  seUer  in  the 
purchase  of  the  goods.^'  This  reliance  does  not  exist  in  every 
case.  The  circumstances  which  must  be  considered  in  deter- 
mining its  existence  may  be  thus  summarized.  Was  the  seUer 
a  manufacturer  of  the  goods,  and  thus  familiar  with  their 
construction?    Or,  if  not  a  manufacturer,  was  he  a  deaW 


the  spedficatioDB  and  it  was  not 
liable  for  either  defects  in  the  steel 
or  in  its  manufacture  which  were  not 
discoverable  by  such  care.  If  this 
case  is  to  be  supported  it  must  be  on 
the  ground  that  the  full  specifications 
excluded  the  ordinary  rule.  Peoria 
Grape  Sugar  Co.v.  Tumey,  175  HI.  631, 
51N.  E.587.  See  further,  tT^ra,  f  990. 
7*  The  first  decision  to  this  effect, 
other  than  those  cited  supra,  f  983, 
note,  seems  to  be  Shepherd  v,  Pybus, 
3  M.  &  G.  868.  This  was  a  contract 
for  the  sale  of  a  barge  by  the  builder. 
It  was  lying  at  the  seller's  wharf  and 
was  not  quite  finished.  It  was  held 
that  a  warranty  was  implied  that  the 
barge  was  reasonably  fit  for  use  as 
such.  In  many  cases  subsequently 
it  has  been  held  that  a  warranty 
may  be  implied  though  the  goods  to 
which  the  bargain  related  were  speci- 
fied. Jones  V.  Just,  L.  R.  3  Q.  B. 
197;  Preist  v.  Last,  [1903]  2  K.  B. 
148;  Bristol  Tramways  &c.  Co.  v. 
Fiat  Motors,  [1910]  2  K.  B.  831;  Kel- 
logg Bridge  Co.  v,  Hamilton,  110  U.  S. 
108,  3  S.  Ct.  537,  28  L.  Ed.  86;  Cam- 
pion V.  Marston,  99  Me.  410,  59  Atl. 
548;  Murchie  v.  Cornell,  155  Mass. 
60,  29  N.  E.  207,  14  L.  R.  A.  492,  31 


Am.  St.  Rep.  526;  White  v.  MiUer,  71 
N.  Y.  118,  27  Am.  Rep*  13;  Prentice 
V,  Fargo,  53  N.  Y.  App.  Div.  608,  65 
N.  Y.  S.  1114;  Landreth  v.  Wyckoff, 
73  N.  Y.  S.  388  (compare  Bierman  v. 
City  Mills  Co.,  151  N.  Y.  482,  45  N.  E. 
856,  37  L.  R.  A.  799,  56  Am.  St.  Rep. 
636,  where  the  coiurt  lays  stress  on  the 
fact  that  the  contract  in  question  was 
executory);  Hood  v.  Bloch,  29  W.  Va. 
244,  255.  In  Pennsylvania  it  has  been 
the  fixed  rule  that  there  are  no  implied 
warranties  in  executed  sales.  Fogel 
9.  Brubaker,  122  Pa.  St.  7,  14,  15  Atl. 
692;  Pyott  t;.  Baits,  38  Pa.  Super.  608. 
And  perhaps  in  Illinois.  Telluride 
Power  Co.  t;.  Crane  Co.,  103  lU.  App. 
647,  208  HI.  218.  See  also  Lambert 
V,  Armentrout,  65  W.  Va.  375,  64 
S.  E.  260,  22  L.  R.  A.  (N.  S.)  556. 
The  enactment  of  the  Sales  Act  in  both 
Illinois  and  Pennsylvania  should  bring  ' 
the  law  of  those  States  into  harmony 
with  that  generaDy  prevailing. 

"Benjamin,  Sale  (5th  Eng.  Ed.), 
625;  Troy  Grocery  Co.  v.  Potter,  139 
Ala.  359,  36  So.  12;  Skinner  v.  Kerwin 
Glass  Co.,  103  Mo.  App.  650,  77  S.  W. 
1011;  Omaha  Coal  Co.  r.  Fay,  37  Neb. 
68,  55  N.  W.  211;  Hood  v,  Bloch,  29 
W.  Va.  244. 
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in  goods  of  that  kind  and  so  a  competent  judge  of  their 
quality?  Did  the  buyer  inspect  or  have  an  opportunity  to 
inspect  the  goods,  and  was  the  defect  latent  so  that  it  could 
not  be  discovered  by  such  inspection?  Apart  frona  opportu- 
nity to  inspect,  were  there  circumstances  showing  that  the 
seller  selected  the  goods  relying  on  his  own  judgment  or  show- 
ing an  intention  that  the  buyer  should  take  the  risk  of  the 
quaUty?  Varying  weight  is  given  in  different  jurisdictions 
to  these  curcumstances,  as  will  appear  from  the  following 
sections. 


§  986.  The  seller  a  manufacturer. 

Where  the  seller  numufactured  the  goods  which  he  sold, 
a  warranty  that  the  goods  are  merchantable  is  implied  both 
in  England  and  in  America,  imless  something  in  the  terms 
of  the  bargain  indicates  a  contrary  intention,  or  imless  the 
buyer  had  opportimity  to  inspect  the  goods  and  this  inspection 
would  have  disclosed  the  defect.^  If  the  seller  holds  himself 
out  to  the  buyer  as  the  naanufacturer  of  the  subject-matter 
of  the  bai^gam,  the  case  is  governed  by  the  principles  appli- 
cable to  sales  by  manufacturers^^    If  there  was  opportunity 


''Shepherd  v.  PybuB,  3  M.  &  G. 
868;  Jones  v.  Bright,  5  Bing.  533; 
Jones  V.  Fftdgett,  24  Q.  B.  D.  6fi0; 
Frost  V.  Aylesbuiy  Dairy  Co.,  [1905] 
1  K.  B.  608  (C.  A.);  Kansas  City  Bolt 
Co.  V.  Rodd,  220  Fed.  750, 136  C.  C.  A. 
356;  Baer  v.  Mobile  Cooperage  Co., 
150  Ala.  491,  49  So.  92;  Main  t;.  Bear- 
ing, 73  Ark.  470,  84  S.  W.  640;  Main 
V.  El  Dorado  Diy  Goods  Co.,  83  Ark. 
15,  102  S.  W.  681;  Wells  v.  Gress, 
118  Ga.  566,  45  S.  E.  418;  Elgin  Jew- 
elry Co.  V,  Estes,  122  Ga.  807,  50 
S.  E.  939;  Chicago  Packing  Co.  v. 
TQton,  87  Bl.  547;  Fuchs  &  Lang 
Mfg.  Co.  V,  Kittredge,  242  Dl.  88,  89 
N.  E.  723;  Rice  v.  Friend  Bros.  Co., 
179  Iowa,  355,  161  N.  W.  310;  Nixa 
Canning  Co.  v.  Lehmann-Higginson 
Grocer  Co.,  70  Kans.  664,  79  Pac.  141, 
70  L.  R.  A.  653;  Philbrick  v.  Kendall, 
111  Me.  198,  88  Atl.  540;  Commercial 


Realty  Co.  v.  Dorsey,  114  Md.  172,  78 
AU.  1099;  Copas  v,  An^o-Americaa 
P»>vi8ion  Co.,  73  Mich.  541,  41  N.  W. 
690;  Buick  Motor  Co.  o.  Rdd  Mfg. 
Co.,  150  Mich.  118,  113  N.  W.  591; 
Bei^ser  Mfg.  Co.  v.  Crites,  178  Mo. 
App.  218,  165  S.  W.  1163;  Toledo 
Computing  Scale  Co.  v,  FVederickseo, 
95  Neb.  689,  146  N.  W.  957;  Acme 
Glass  Co.  V,  Woods-Iioyd  Co.,  182 
N.  Y.  App.  D.  538,  170  N.  Y.  S.  448; 
Rhodesia  Mfg.  Co.  v.  Tombaeher, 
129  N.  Y.  S.  420;  Dr.  Shoop  Family 
Medicine  Co.  v,  Davenport,  163  N.  C. 
294,  79  a  E.  602;  Pease  v.  Sabin,  38 
Vt.  432,  91  Am.  Dec.  364;  Hood  p. 
Bloch,  29  W.  Va.  244;  Berry  ».  Wad- 
hams  Oil  Co.,  156  Wis.  588^  146  N. 
W.  783;  Leggett  v.  Young,  29  N.  E 
675. 

"  Brown  v.  Edgington,  2  M.  &  G. 
279. 


§986 


THE  SALE  OF  PERSONAL  PROPERTY 


1855 


for  inspection  there  is  no  warranty  implied  as  to  defects 
which  would  have  been  obvious  upon  inspection.^*  Special 
circumstances  may  indicate  in  particular  cases  that  the  risk 
either  wholly  or  in  part,  as  to  the  quality  of  the  goods,  is 
assumed  by  the  buyer .^  When  goods  are  sold  at  second-hand, 
for  instance,  even  by  a  maDufacturer,  it  cannot  be  supposed 
that  a  warranty  is  implied  of  the  same  sort  that  would  be 
implied  had  the  goods  been  new.^^    But  though  in  such  a 


^Kdlogg  Bridge  Co.  v,  Hamilton, 
110  U.  S.  108,  28  L.  Ed.  86;  National 
Cotton  Ofl  Co.  V.  Young,  74  Ark.  144, 
85  S.  W.  92;  Glasgow  Milling  Co.  v. 
Burgher,  122  Mo.  App.  14,  97  S.  W. 
050;  Hoe  v.  Sanborn,  21  N.  Y.  552,  78 
Am.  Dec.  103;  Hooven  &  Allison  Co. 
V.  Wirta,  15  N.  Dak.  477,  107  N.  W. 
1078. 

In  Edlogg  Bridge  Co.  o.  Hamilton, 
110  U.  S.  108,  28  L.  Ed.  86,  3  Sup.  Ct. 
R^.  537,  the  court  said:  "The  author- 
ities to  which  we  have  referred,  al- 
though differing  in  the  form  of  stating 
the  qualifications  and  limitations  of 
the  general  rule,  yet  indicate  with 
reasonable  certainty  the  substantial 
gn>unds  upon  which  the  doctrine  of 
implied  warranty  has  been  made  to 
rest.  According  to  the  principles  of 
decided  ca&es,  and  upon  clear  groundb 
of  justice,  the  fundamental  inquiiy 
must  always  be  whether,  under  the 
circumstances  of  the  particular  case, 
the  buyer  had  the  right  to  rdy  and 
necessarily  relied  on  the  judgment  of 
the  seller,  and  not  upon  his  own.  In 
ordinary  sales  the  buyer  has  an  oppor- 
tunity of  inspecting  the  article  sold; 
and  the  seller  not  beiog  the  maker, 
and,  therefore,  having  no  special  or 
technical  knowledge  of  the  mode  in 
which  it  was  made,  the  parties  stand 
upon  grounds  of  substantial  equality. 
If  there  be,  in  fact,  in  the  particular 
case  any  inequality,  it  is  such  that  the 
law  cannot  or  ought  not  to  attempt  to 
provide  against;  consequently,  the 
buyer  m  such  cases — ^the  seller  giving 


no  express  warranty  and  making  no 
representations  tending  to  mislead — 
is  holden  to  have  purchased  entirely  on 
his  own  judgment.  But  wh«i  the 
sdler  is  the  maker  or  manufacturer 
of  the  thing  sold,  the  fair  presiunp- 
tion  is  that  he  understood  the  process 
of  its  manufacture,  and  was  cognisant 
of  any  latent  defect  caused  by  such 
process,  and  against  which  reasonable 
diligence  might  have  guarded.  This 
presumption  is  justified,  in  part,  by 
the  fact  that  the  manufacturer  or 
maker  by  his  occupation  holds  him- 
self out  as  competent  to  make  articles 
reasonably  adapted  to  the  purposes 
for  which  such  or  similar  articles  are 
designed.  When,  therefore,  the  buyer 
has  no  opportunity  to  inspect  the 
article,  or  when,  from  the  situation, 
inspection  is  impracticable  or  useless, 
it  is  unreasonable  to  suppose  that  he 
bought  on  his  own  judgment,  or  that 
he  did  not  rely  on  the  judgment  of 
the  seller  as  to  latent  defects  of  which 
the  latter,  if  he  used  due  care,  must 
have  been  informed  during  the  process 
of  manufacture.  If  the  buyer  relied, 
and  under  the  circumstances  had 
reason  to  rely,  on  the  judgment  of 
the  seller,  who  was  the  manufacturer 
or  maker  of  the  article,  the  law  implies 
a  warranty  that  it  is  reasonably  fit  for 
the  use  for  which  it  was  designed,  the 
seller  at  the  time  being  informed  of  the 
purpose  to  devote  it  to  that  use." 

»  Thiehnan  v.  Reinsch,  103  Ark.  307, 
146  S.  W.  525. 

■^  In  Morley  v.  Consolidated  Mfg. 
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sale  it  could  not  be  implied  that  the  goods  were  warranted 
equal  in  quality  to  new  goods,  it  seems  that  there  is  a  warranty 
that  they  were  originally  merchantable,  and  if  the  buyer 
relies  on  the  seller's  judgment,  a  warranty  that  they  are  still 
reasonably  fit  for  the  purpose  for  which  they  are  intended 
should  be  impUed.*^  Where  a  manufacturer  sells  goods  which 
are  a  waste  product,  as  such,  it  will  generally  be  true,  that 
the  buyer  assumes  the  risk  of  the  quality  and  vahie  ol  the 
goods.^'  But  if  a  manufacturer  sells  a  by-product  of  his 
manufacture  not  as  such,  but  simply  as  one  of  the  things  he 


Co.,  196  Mass.  257,  81  N.  E.  993,  the 
plaintiff  bought  a  second-hand  auto- 
mobile from  an  agent  of  the  manuf ao- 
turer.  After  two  months'  use  the 
crank  shaft  broke  and  damaged  the 
engine  materially.  The  court  held 
there  was  no  implied  warranty  covering 
this  damage,  saying:  ''We  are  also  of 
opinion  that  there  was  no  implied 
warranty  as  to  the  length  of  time  this 
crank  shaft  would  stand  the  strain  of 
use.  The  subject  of  sale  was  an  auto- 
mobile. Even  if  it  be  assumed  that 
the  plaintiff  had  the  right  to  think 
the  sale  was  made  by  the  manufac- 
turer, stiU  the  maclune  was  not  made 
specially  for  the  plaintiff,  but  on  the 
contrary  was  one  which  had  been 
considerably  used  and  was  bought  by 
him  at  what  he  knew  was  a  sum  be- 
low the  usual  price  for  a  new  machine 
of  the  same  kind.  If  it  be  said  that 
he  had  the  right  to  suppose  it  was 
fit  to  run,  the  answer  is  that  it  was 
fit  to  run.  "Every  part  essential  to 
the  running  of  the  machine  was  there 
at  the  time  of  the  purchase — in  other 
words  the  machine  was  an  automobile 
in  running  order,  and,  after  the  pur- 
chase, was  actually  used  by  the  plain- 
tiff nearly,  if  not  quite,  two  months 
before  the  bhaft  broke.  If  the  shaft 
had  been  stronger  it  might  have 
lasted  for  a  longer  time.  There  is 
no  claim  of  fraud.  Under  these  cir- 
cumstances we  think  that  there  was  no 
implied  warranty  as  to  the  length  of 


time  the  shaft  would  last,  but  that 
as  to  that  the  doctrine  of  easeat  emptor 
is  applicable.  See  Wilson  v,  Lawrence, 
139  Mass.  318,  1  N.  E.  278."  See  also 
Marmet  Coal  Co.  v.  People's  Coal  Co., 
226  Fed.  646,  141  C.  C.  A.  402;  Ydlow 
Jacket  Min.  Co.  v.  Tegarden,  104  Ark. 
573,  149  S.  W.  518;  Bayer  9.  WintoD 
Motor  Car  Co.,  194  Mich.  222,  160 
N.  W.  642;  W.  R.  Colchoiti  Mach. 
Co.  9.  Loy-Wilson  Foundry  Co.,  131 
Mo.  App.  540,  110  S.  W.  630.  But 
representations  of  the  seller  which  are 
an  inducement  to  the  sale  wili  amount 
to  an  express  warranty,  though  the 
goods  are  second-hand.  Walker,  Evans 
&  Coffiwell  Co.  V.  Ayer,  80  S.  C.  292, 
61  S.  E.  557;  Fairbank's  Steam  Shovel 
Co.  9.  Holt,  79  Wash.  361,  140  Fte. 
394,  L.  R.  A.  1915,  B.  477. 

•>See  Fairbanks  Steam  Shovel  Co. 
9.  Holt,  79  Wash.  361, 140  Pac  394. 

•>  Turner  v.  Mucklow,  8  Jur.  N.  S. 
870,  6  L.  T.  (N.  S.)  690  (the  seDer 
sold  "spent  madder,"  the  refuse  prod- 
uct of  his  manufactinre,  and  sold  as 
such.  It  was  held  the  buyer  took  the 
risk  of  its  utility  for  producing  gar- 
rancine);  listman  Mill  Co.  9.  Miller, 
131  Wis.  393,  111  N.  W.  496  (a  flour- 
ing miU  sold  "280  tons  No.  2  screenings 
more  or  less,"  its  output  for  a  specified 
period.  There  was  hdd  to  be  no 
warranty  implied  that  the  screenings 
in  future  would  be  of  the  same  quality 
as  those  produced  at  the  time  the 
contract  was  made). 
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manufactures,  it  would  seem  immaterial  that  the  production 
of  such  goods  was  not  the  main  purpose  of  his  business. 

§  987.  The  seller  a  dealer. 

According  to  the  English  law  (and  also  under  the  American 
Sales  Act)  the  seller  impliedly  warrants  the  merchantable 
character  of  the  goods  which  he  sells  as  f \illy  when  he  is  merely 
a  dealer  in  goods  of  that  description  as  when  he  is  a  manu* 
facturer.^  In  the  United  States  some  jurisdictions  adopt 
the  English  law  and  hold  that  the  dealer  may  be  liable  upon 
an  impUed  warranty  in  sales  of  specified  goods,  ^  but  the 
majority  of  American  decisions  have  held  no  such  warranty 
as  exists  where  a  manufacturer  is  the  seller  is  imposed  upon 
a  seller  who  is  a  dealer.^    The  same  qualification  noticed 


M  Jones  V,  Just,  L.  R.  3  Q.  B.  197; 
Preist  V.  Last,  [1903]  2  K.  B.  14S 
(C.  A.);  Bristol  Tramways  Go.  v. 
Fiat  Motors,  [1910]  2  E.  B.  831;  Wallia 
9.  RusseQ,  [1902]  2  Jr.  585.  The  three 
cases  last  dted  were  decided  under  the 
Sale  of  Goods  Act,  but  the  statute 
adopted  in  this  particular  the  rule 
previoualy  existing.  A  sale  by  a 
manufacturer  or  dealer  of  goods  which 
he  does  not  habitually  sell  contains  no 
implied  warranty. 

»Dushane  v.  Benedict,  120  U.  S. 
630,  eae,  7  S.  Ct.  696,  30  L.  Ed.  810; 
Oil  Well  Supply  Ck>.  v,  Priddy  (Ind. 
App.),  83  N.  E.  623;  Campion  v, 
Manton,  99  Me.  410,  59  Atl.  548; 
Murchie  v.  Comdl,  155  Mass.  60,  29 
N.  E.  207,  14  L.  R.  A.  492,  31  Am.  St. 
Rep.  526;  Farrell  v.  Manhattan  Market 
Co.,  198  Mass.  271,  281,  84  N.  £.  481, 
15  L.  R.  A.  (N.  S.)  884,  126  Am.  St. 
Rep.  436;  Skinner  v.  Kerwin  Glass 
Co.,  103  Mo.  App.  650,  77  S.  W. 
1011;  Atkins  Bros.  Co.  v.  Southern 
Grain  Co.,  119  Mo.  App.  119,  95  S.  W. 
949;  Toledo  Computing  Scale  Co.  t^. 
Frederickson,  95  Neb.  689,  146  N.  W. 
957.  The  Georgia  QtO  Code,  $  365, 
provides:  "If  there  is  no  express 
covenant  of  warranty,  the  purchaser 
must    exercise    caution    in    detecting 


defects;  the  seller,  however,  in  all 
cases  (unless  expressly  or  from  the 
nature  of  the  transaction  excepted) 
warrants:  1.  That  he  has  a  valid  title 
and  right  to  sell.  2.  That  the  article 
is  merchantable,  and  reasonably  suited 
to  the  use  intended.  3.  That  he  knows 
of  no  latent  defects  undisclosed.''  It 
will  be  observed  that  the  obligation  of 
implied  warranty  is  not  even  limited 
to  dealers.  On  the  construction  of  this 
provision,  see  Elgin  Jewebry  Co.  v, 
Ebtes,  122  Ga.  807,  50  S.  E.  Q39;  Wells 
V,  Gress,  118  Ga.  566,  45  S.  E.  418. 
Califonua  Civil  Code,  $  1771,  enacts 
that  there  is  an  implied  warranty  where 
merchandise  is  sold  which  is  inaccessi- 
ble to  the  buyer's  examination.  See 
Moore  v,  McKin]ay,'5  Cal.  471.  A 
similar  provision  is  oontaLaed  in  S. 
Dak.  Comp.  L.,  §  3635.  See  Standard 
Rope  Co.  V,  Olmem,  13  S.  Dak.  296, 
83  N.  W.  271.  And  in  South  Caro- 
lina, in  the  absence  of  dnnunstances, 
showing  a  contrary  agreement  any 
seller  of  personal  property  impliedly 
warrants  it  of  value  for  the  purpose 
to  which  such  goods  are  ordinarily 
applied.  Walker,  Evaus  &  Cogswel. 
Co.  V,  Ayer,  80  S.  C.  292,  61  S.  E.  557. 
"*  Reynolds  o.  General  EHectric  Co., 
141    Fed.    551,    73    C.    C.    A.    23; 
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in  the  preceding  section  in  regard  to  manufacturers  must  also 
apply  to  sales  by  dealers;  that  is,  such  jurisdictions  as  allow 
an  implied  warranty  in  any  case  in  a  sale  by  a  dealer  must 
restrict  it  to  cases  where  the  goods  are  not  accessible  to  in- 
spection, if  examination  would  disclose  the  defect.^  If  the 
seller  of  specific  goods  is  neither  a  manufacturer  nor  a  dealer, 
generally  no  warranty  of  speciQc  goods  would  be  implied, 
but  if  the  skill  or  judgment  of  the  seller  were  evidently  relied 
on,  there  seems  no  reason  why  the  natiu'e  of  the  seller's 
occupation  should  make  a  difference,  and  the  Sales  Act  has 
adopted  this  idea.^ 


§  988.  Inspection. 

It  is  rightly  held  that  in  any  case  where  the  buyer  has  an 
opportimity  to  inspect  goods,  there  should  be  no  warranty 
implied  as  to  defects  which  the  examination  ought  to  disclose, 


McCaa  v,  Elam  Drug  Co.,  114  Ala. 
74,  21  So.  479,  62  Am.  St.  Rep.  88; 
Chicago  Provision  Ck>.  v,  Tilton,  87 
111.  547;  Borden  k,  Selleck  Go.  &.  Eraser, 
118  HI.  App.  655;  Ehrsam  v,  Broivn, 
76  Kans.  206,  91  Pac.  179;  White  v. 
Oakes,  88  Me.  367, 34  AU.  175, 32  L.  R. 
A.  592;  Trafton  t;.  Davis,  110  Me.  318, 
86  Atl.  179;  Flaherty  v,  Maine  Motor 
Carriage  Co.  117  Me.  376,  104  Atl. 
627;  Keman  v.  Crook,  100  Md.  210,  59 
Atl.  753;  Howard  Iron  Works  v.  Buffalo 
Elevating  Co.,  113  N.  Y.  App.  Div. 
562,  99  N.  Y.  S.  163,  affd.,  without 
opinion,  188  N.  Y.  619,  81  N.  £.  1166 
Pascal  V.  Goldstein,  100  N.  Y.  S.  1025 
Strauss  v.  Sahser,  109  N.  Y.  S.  734 
Coleman  v.  Simpson,  158  N.  Y.  App. 
D.  461,  143  N.  Y.  S.  587;  Hooven  & 
Allison  Co.  V.  Wirta,  15  N.  Dak.  477, 
107  N.  W.  1078,  citing  N.  Dak.  Re- 
vised Codes  (1899),  $§3976,  3978. 
See  also  Hight  v.  Bacon,  126  Mass.  10, 
30  Am.  Rep.  639. 

^  See  statutes  cited  «upra,  n.  85,  of 
Califormia  and  Georgia;  Carleton  v. 
Jenks,  80  Fed.  937,  47  U.  S.  App. 
734,  26  C.  C.  A.  265.  See  also  FarreU 
V,  Manhattan  Market  Co.,  198  Mass. 


271,  84  N.  E.  481,  15  L.  R.  A.  (N.  8.) 
884,  126  Am.  St.  Rep.  436. 

» Section  15  (1).  Wing  v.  Chap- 
man, 49  Vt.  33,  was  an  action  on  the 
case  for  the  false  warranty  of  a  yoke 
of  oxen.  After  discussing  the  subject 
of  the  express  warranty,  the  court 
said:  ''Even  without  any  express 
warranty  in  this  class  of  contracts, 
the  law  has  now  become  pretty  well 
settled,  that  where  the  special  pur- 
pose of  the  buyer  is  made  known  to 
the  seller,  and  the  seller,  with  such 
knowledge,  delivers  the  goods,  the  low 
implies  that  they  are  reasonably  fit 
for  the  purpose  specified.  If  the  facts 
show  that  the  buyer  trusts  to  the 
judgment  of  the  seller,  the  seller  must 
see  to  it  that  he  judges  correctly. 
The  question  has  been  much  discussed 
whether  this  doctrine  ap^^es  in  cases 
where  the  seller  was  not  the  manu- 
facturer of  the  goods  sold;  but  it  is 
now  settled  that  it  applies  generally 
to  all  sales  of  property  for  a  fspeasX 
purpose,  if  the  sale  is  made  on  the 
judgment  and  skill  of  the  vendor." 
See  also  Gage  o.  Carpenter,  107  Fed. 
886,  47  C.  C.  A.  39. 
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for  the  basis  of  implied  warranty  is  the  justifiable  reliance 
of  the  buyer  upon  the  seller's  judgment.  In  case  of  latent 
defects,  however,  there  is  no  reason  why  the  buyer's  right 
of  inspection  should  limit  the  implication  of  a  warranty  in 
regard  to  such  defects.  He  may  naturally  and  justifiably 
trust  to  the  seller  as  to  such  matters  if  the  seller  has  superior 
knowledge.  Accordingly  under  the  English  law,  opportunity 
of  inspection  and  actual  inspection  will  not  necessarily  pre- 
clude the  buyer  from  asserting  a  warranty  in  regard  to  latent 
defects.^  In  the  United  States,  as  has  already  been  seen, 
where  there  is  a  contract  to  sell  goods  by  description,  there 
is  an  implied  warranty  that  the  goods  shall  be  merchantable.^ 
This  warranty  everywhere  siurvives  the  inspection  and  accept- 
ance of  the  goods  where  the  defect  is  latent,  and  in  some 
jurisdictions,  or  under  some  circmnstances,  even  though  the 
defect  is  obvious.*^  It  is  enough  here  to  call  attention  to 
the  fact  that  inspection  is  not  held  anywhere  necessarily  to 
destroy  a  promise  or  warranty  created  by  a  bargain  pre- 
viously made.  But  where  inspection  is  had  or  may  be  had 
at  the  time  the  barg^  itself  is  made,  the  tendency  in  the 
United  States  seems  to  be  to  hold  that  at  least,  in  the  absence 
of  guilty  knowledge  on  the  part  of  the  seller,*'  the  inspection 


"Jones  V.  Brighti  5  Bing.  533; 
Frost  V,  Last,  [1903]  2  K.  B.  148  (C. 
A.};  Bristol  Tramway  &c.  Co.  v.  Fiat 
Motors,  [191]  2  K  B.  831;  Wallis 
0.  RusseU,  [1902]  2  Jr.  585  (C.  A.). 
The  same  question  is  involved  in  sales 
by  sample  where  the  sample  contains, 
a  latent  defect.  It  is  well  settled 
in  England  that  the  buyer  is  entitled 
not  simply  to  goods  conforming  to  the 
sample,  but  also  to  goods  free  from 
latent  defects  in  the  sample.  In  Mody 
V.  Gregpon,  L.  R.  4  Ex.  49,  53,  Willes, 
J.,  said:  ''The  object  and  use  of  either 
inspection  of  bulk  or  sample  alike  are 
to  give  information,  disclosing  directly 
through  the  senses  what  any  amount 
of  circumlocution  might  fail  to  ex- 
press.'' This  was  quoted  with  approval 
and  followed  in  Drummond  v.  Van 
Ingen,  12  A.  C.  284.    See  also  Heilbutt 


V,  Hickson,  L.  R.  7  C.  P.  438;  Ungerer 
V.  St.  Louis  &c.  Fish  Co.,  155  Mo.  App. 
95,  134  S.  W.  56.  Inspection  of  part 
will  not  necessarily  affect  the  buyer's 
rights  as  to  the  remainder.  Borden  v. 
Fine,  212  Mass.  425, 98  N.  E.  1073. 

*^See«upra,  §984. 

•^  See  supra,  §§  700  et  seq. 

**  In  such  a  case  a  warranty  may  be 
implied.  Puis  t^.  Hombeck,  24  Okla. 
288,  103  Pac.  605,  29  L.  R.  A.  (N.  S.) 
202;  Gerldn  v.  Brown  &  Sehler  Co., 
177  Mich.  45, 143  N.  W.  48,  48  L.  R.  A. 
(N.  S.)  224;  Nichthauser  v,  Friedman, 
161  N.  Y.  S.  199,  or  where  the  seller's 
conduct  induces  the  buyer  not  to  make 
careful  examination.  Procter  v.  At- 
lantic Fish  Co.,  208  Mass.  351, 94  N.  E. 
281,  commented  on  in  10  Mich.  L.  Rev. 
73. 
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precludes  the  existence  of  any  implied  warranty,  regudHidea 
of  whether  the  defect  is  latent.*'  In  some  cases,  however, 
reliance  is  placed  on  the  fact  that  inspection  would  reveal 
the  defect.*^  In  the  sale  of  drugfi  by  a  dru^ist  to  a  customer, 
the  Supreme  Court  of  Texas  has  laid  down  the  rule  that 
opportimity  of  inspection  or  actual  inspection  does  not  make 
the  doctrine  of  cavecU  emptor  applicable,  for  in  most  cases  it 
is  obvious  that  inspection  is  useless  and  the  druggist  purports 
to  have  skill  in  regard  to  the  nature  of  the  goods  he  seUs.*'  The 
reasoning  upon  which  this  rule  is  based,  however,  would 
extend  to  sales  of  other  thingis  than  drugs. 

§  989.  Fitness  for  a  particular  purpose. 

The  warranty  of  merchantability  is  not  the  only  warranty 
that  may  be  implied  on  the  sale  of  goods.  Where  the  buyer 
buys  goods  for  a  particular  purpose  a  warranty  is  sometimes 
implied  that  the  goods  shall  be  fit  for  that  purpose.  Here 
again  a  distinction  must  be  taken  between  a  bargain  for  goods 
by  description  (which  will  generally  be  an  executoiy  contract 
to  buy  and  sell),  and  a  bargain  for  specified  goods  (which  will 
generally  be  an  executed  sale).    If  a  seller  contracts  to  fmmish 


•<  Barnard  v.  Kellogg,  10  WaU.  383, 
'  19  L.  Ed.  087;  Dorsey  v.  Watkins,  151 
Fed.  340;  Job  v,  Heidritter  Lumber 
Co.,  255  Fed.  311,  166  C.  C.  A.  481, 
Cal.  Civil  Code,  $1771;  Browning  v, 
McNear,  145  Cal.  272;  Martin  v, 
Roehn,  92  HI.  App.  87;  Horwich  v. 
Western  Brewery  Co.,  95  HI.  App.  162; 
White  V,  Oakee,  88  Me.  367,  34  AU. 
175,  32  L.  R.  A.  592;  Farrell  v.  Man- 
hattan Market  Co.,   198  Mass.  271, 

84  N.  E.  481,  15  L.  R.  A.  (N.  S.)  884; 
Baker  v.  Kamantowaky,  188  Mich. 
569,  155  N.  W.  430;  Ivans  v,  Laury, 
67  N.  J.  L.  153,  50  AU.  355;  S.  Dak. 
Comp.  L.,  $3635;  McQuaid  v,  Robs, 

85  Wis.  492,  55  N.  W.  705,  22  L.  R.  A. 
187,  39  Am.  St.  Rep.  864.  This  is  also 
so  stated  in  the  first  rule  in  Jones  v. 
Just,  L.  R.  3  Q.  B.  197,  quoted  supra^ 
$228.  But  the  statement  was  based 
on  an  early  dedsion  and  probably  did 
not  accurately  express  the  English  law 


when  it  was  made.  See  the  aeeond 
rule  and  the  end  of  the  fifth  rule,  ibid 
It  certainly  does  not  expreOB  the  prm- 
ent  law  of  England.  See  cases  cited 
«upra,  n.  84. 

•«  In  Badger  9.  Whitoomb,  66  Vt  125, 
28  AU.  877,  "the  seller  made  no  rtpn- 
sentaUon  in  respect  to  the  boards  sold. 
The  defendants  had  an  oi^x>rtunity 
to  inspect  them,  and  were  requested 
by  the  seller  to  inspect  them,  md  by 
inspecting  them  they  could  have  dts- 
oovered  the  defect;''  held  that  Uiere 
was  no  implied  warranty.  National 
Cotton  Oil  Co.  V.  Young,  72  Ark.  144, 
85  S.  W.  92;  Brooks  v.  Camak,  130 
Ga.  213,  60  S.  E.  456;  Doyle  9.  Fteirii, 
110  Mo.  App.  470,  85  S.  W.  646. 

*•  Jones  9.  George,  56  Tex.  149,  42 
Am.  Rep.  689,  61  Tex.  345,  48  Am. 
Rep.  280,  a  case  involving  the  sale 
of  paris  green  to  kill  cotton  worms. 
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goods  for  a  specified  object  it  is  often  possible  on  a  reasonable 
construction  of  the  contract  to  hold  that  he  has  agreed  to 
furnish  somethmg  which  will  accomplish  the  object  desired.^ 
On  the  other  hand,  if  the  bargain  relates  to  specified  goods, 
it  is  more  obviously  an  implication  of  law  apart  from  the 
contract  .between  the  parties  if  the  seller  is  held  to  warrant 
the  fitness  of  the  article  for  the  pxupose  designed.  It  should 
be  noticed  also  that  fitness  for  a  particular  purpose  may  be 
merely  the  equivalent  of  merchantability.  Thus  the  particular 
purpose  for  which  a  reaping  machine  is  generally  designed 
is  reaping.  If  it  will  not  fulfill, this  purpose  it  is  not  merchant- 
able. The  particular  purpose,  however,  may  be  narrower; 
a  reaping  machine  may  be  desired  for  operation  on  rough 
groimd  and  though  it  may  be  a  good  reaping  machine  it  may 
yet  be  impossible  to  make  it  work  satisfactorily  in  the  place 
where  the  buyer  wishes  to  use  it.  The  principle  already  laid 
down  that  a  manufacturer  impliedly  warrants  his  goods 
to  be  merchantable  includes,  therefore,  a  doctrine  sometimes 
stated  in  this  way — that  the  manufacturer  of  goods  impliedly 
warrants  that  they  are  reasonably  fit  for  the  general  purpose 
for  which  they  are  maniifactured.®^  Sometimes,  however,  a 
more  extensive  warranty  exists  by  implication.  The  manu- 
facturer is  held  to  warrant  not  simply  that  the  goods  he  sells 
are  fit  for  the  general  purpose  for  which  they  are  manufactured, 

410,  102  N.  W.  144;  Ideal  Heating 
Ck).  V,  Kramer,  127  Iowa,  137,  102 
N.  W.  S40;  American  Radiator  Ck>.  t;. 
McKee,  140  Ky.  105,  130  S.  W.  »77; 
Queen  City  Glass  Co.  v.  Pittsburg  Clay 
Pot  Co.,  97  Md.  429,  56  Ati.  447;  St. 
Louis  Brewing  Assoc,  o.  McEnroe,  80 
Mo.  App.  429;  Moore  v.  Koger,  113 
Mo.  App.  423,  87  S.  W.  602;  Rogers 
V.  Beckrich,  61  N.  Y.  S.  725,  46  N.  Y. 
App.  Div.  429;  Southern  Iron  Co.  v, 
fbceter  Machine  Works,  109  Tenn. 
67,  70  S.  W.  614.  But  see  Rollins 
Engine  Co.  v.  Eastern  Foige  Co.,  73 
N.  H.  92,  59  Atl.  382,  68  L.  R.  A.  441; 
Totten  V,  Stevenson,  29  S.  Dak.  71, 
136  N.  W.  715;  Kelsey  v,  J.  W.  Ring- 
rose  Net  Co.,  152  Wis.  499,  140  N.  W. 
66. 


**See  Bobrick  Chemical  Co.  v, 
PtestHOIite  Co.,  160  Cal.  209,  116 
Pac.  747;  John  QurPs  Sons  v.  Williams 
Ac.  Co.,  136  N.  Y.  App.  Div.  710, 

121  N.  Y.  S.  478. 
•'Randall  v,  Newsom,  2  Q.  B.  D. 

102  (C.  A.);  Union  Iron  Works  v. 
Spottswood,  141  Fed.  834,  72  C. 
C.  A.  300;  The  Nimrod,  141  Fed. 
215;  Troy  Grocery  Co.  v.  Potter, 
139  Ala.  359,  36  S.  W.  12;  Bobrick 
Chemical  Co.  v,  Prest^Iite  Co.,  160 
Cal.  209,  116  Pac.  747;  Murray  Iron 
Works  V.  De  Kalb  Electric  Co.,  103 
HI.  App.  78;  Telluride  Power  Co.  v. 
Cnme,  103  HI.  App.  647,  208  111.  218, 
70  N.  E.  319;  Parsons  Co.  v.  Mallinger, 

122  Iowa,  703,  98  N.  W.  580;  Redhead 
V.   Wyoming  Cattle  Co.,    126   Iowa, 
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but  also  axe  fit  for  some  special  purpose  of  the  buyer's  which 
will  not  be  satisfied  by  mere  fitness  for  the  general  purpose 
goods  of  that  sort  fulfill.  The  test  here,  as  elsewhere,  is  whether 
the  buyer  justifiably  relied  upon  the  seller's  judgment  or 
whether  relying  on  his  own  he  ordered  or  bought  what  is 
frequently  called  ''a  known,  described,  and  definite,  article." 
In  the  cases  cited  below  it  was  held  that  the  manufacturer 
was  Uable  as  a  warrantor  of  fitness  for  a  special  purpose  though 
it  did  not  appear  that  the  goods  sold  were  not  fit  for  some 
purposes  for  which  goods  of  the  sort  are  naturally  adapted.'^ 
Even  though  inspection  would  not  reveal  the  defect  in  the 


"  Marbury  Lumber  Co.  v.  Stearns 
Mfg.  Co.,  32  Ky.  L.  Rep.  739,  107 
S.  W.  200;  Queen  City  Glass  Co.  v. 
Pittsburg  Clay  Pot  Co.,  97  Md.  429, 
55  Atl.  447  (in  this  case  clay  pots  were 
purchased  for  annealing  glass.  For 
this  use  they  were  necessarily  sub- 
jected to  a  very  high  temperature  and 
some  of  them  were  unable  to  withstand 
so  severe  a  test.  The  seller  was  held 
liable);  Ideal  Heating  Co.  v.  Kramer, 
127  Iowa,  137,  102  N.  W.  840  (a  heat- 
ing plant  purchased  for  a  particular 
building  was  held  impliedly  warranted 
to  heat  the  building.  It  was  not 
enough  that  a  merchantable  and  work- 
manlike plant  was  furnished  which 
mi^t  have  heated  satisfactorily  some 
other  building.  (Compare  with  this 
case,  Holt  v,  Sims,  94  Minn.  157,  102 
N.  W.  386,  and  Beggs  v.  James  Hanley 
Co.,  27  R.  I.  385,  62  Atl.  373,  114  Am. 
St.  Rep.  44);  Strongitharm  t>.  North 
Lonsdale  Steel  Co.,  21  Times  L.  Rep. 
357  (limestone  was  bought  of  the 
plaintiff  for  use  in  the  defendant's  iron 
smelting  works.  This  purpose  was 
known  to  the  sellers,  and  it  was  held 
they  were  boimd  to  furnish  limestone 
reasonably  fit  for  such  use,  nor  was  the 
rule  changed  because  the  plaintiff's 
quarry  was  known  to  be  a  second- 
grade  quany,  in  which  were  beds  of 
limestone  of  varying  quality).  See 
also   Jones   v.    Bright,    5    Bing.    533; 


Brown  v,  Edgington,  2  M.  A  G.  279; 
Bristol  Tramways,  etc.,  Co.  9.  Fiat 
Motors,  [1910]  2  K.  B.  831;  Bowser  v. 
Kilgpre,  100  Ark.  17,  139  S.  W.  541; 
Doylestown  Agric.  Co.  v,  Ewing,  2 
Boyce,  421,  79  Atl.  212;  International 
Filters  Co.  v.  Hartman,  141  III.  App. 
239;  Edwards  Mfg.  Co.  v.  Stoops,  54 
Ind.  App.  361,  102  N.  E.  980;  Redhead 
V,  Wyoming  Cattle  Co.,  126  Iowa,  410, 
102  N.  W.  144;  West  Michigan  Furni- 
ture Co.  V.  Diamond  Glue  Co.,  127 
Mich.  651,  87  N.  W.  92;  Omaha  Coal 
Co.  V.  Fay,  37  Neb.  68,  65  N.  W.  211; 
Carleton  v.  Lombard,  149  N.  Y.  137, 

43  N.  £.  422;  Bierman  v.  City  MiUs 
Co.,  151  N.  Y.  482,  45  N.  E.  866.  37 
L.  R.  A.  799,  56  Am.  St.  Rep.  636; 
Gold  Ridge  Mining  Co.  v.  Tallmadge, 

44  Or.  34,  102  Am.  St.  Rep.  602; 
Port  Iron  Co.  v.  Groves,  68  Pa.  St 
149;  Pease  v.  Sabin,  38  Vt.  432,  91 
Am.  Dec.  364;  Leopold  v.  Van  Kirk, 
27  Wis.  152;  Crompton  &  Knowles 
Works  V,  Hoffman,  6  Ont.  L.  Rep. 
654.  A  somewhat  novel  but  sound 
application  of  the  principle  was  made 
in  Ha3mor  Mfg.  Co.  v.  Davis,  147 
N.  C.  267,  61  S.  E.  54.  A  manufac- 
turer who  sold  a  beverage  to  a  dealer 
not  licensed  to  sdl  intoxicants  was 
held  to  warrant  that  the  beverage  was 
such  as  could  be  sold  lawfully  by  suoh  a 
dealer. 
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goods  it  is  possible  for  the  buyer  to  select  them,  relying  upon 
his  own  judgment;  and  if  he  does  this  the  seller^  at  least,,  in  the 
absence  of  guilty  knowledge,^  will  not  be  liable  on  an  implied 
warranty.*  Inspection  by  the  buyer  is  always  a  fact  of  impor- 
tance in  considering  whether  in  fact  he  exercised  his  own  judg- 
ment or  reUed  on  that  of  the  seller.  If  the  seller  is  not  informed 
of  the  buyer's  purpose,  this  also  shows  that  there  can  be  no 
warranty  of  fitness  for  that  purpose.^ 


§  990.  Known,  described  and  definite  articles. 

If  the  buyer  either  enters  into  an  executory  contract  for 
the  purchase  of  goods  exactly  described,  or  makes  an  executed 
purchase  of  such  goods,  while  he  may  be  able  to  assert  an 
obligation  on  the  part  of  the  seller  to  furnish  merchantable 
goods  of  that  description,'  unless  the  description  itself  pre- 
cludes merchantability,  he  cannot  regard  the  seller,  even 
though  the  seller  be  the  manufacturer  of  the  goods,  as  war- 
ranting that  they  are  fit  for  any  more  special  purpose  than 
that  which  merchantable  goods  of  the  agreed  description 
necessarily  fulfill.  By  exactly  defining  what  he  wants  the 
buyer  has  exercised  his  own  judgment,  instead  of  relying 


**N^ligence  would  also  render  the 
seller  liable  in  an  action  on  the  case 
if  the  defect  were  a  dangerous  one. 

^  Farrell  v.  Manhattan  Market  Co., 
198  Mass.  271,  84  N.  E.  481,  15  L.  R. 
A.  (N.  S.)  884,  126  Am.  St.  Rep.  436. 
See  also  WaUis  v.  Russell,  [1902]  2  Jr. 
585  (C.  A.);  Logeman  Bros.  Co.  v. 
R.  J.  Preuss  Co.,  131  Wis.  122,  111 
N.  W.  64.  The  Sale  of  Goods  Act 
has,  perhaps,  changed  the  law  in 
England  to  some  extent  in  this  re- 
spect. In  Wallis  v.  Russell  the  opinion 
was  expressed  that  before  the  statute 
there  was  at  least  a  presumption  that  a 
buyer  who  inspected  the  goods,  bought 
on  his  own  judgment,  whereas  under 
the  ^tute  the  question  is  an  open 
question  of  fact  in  every  case.  The 
provisions  of  the  American  Sales  Act 
are  not  distinguishable  from  those  of 
the  English  act. 


'  Mark  V.  H.  D.  Williams  Cooperage 
Co.,  204  Mo.  242,  103  S.  W.  20.  It  is 
also  true  that  mere  knowledge  on  the 
part  of  the  seller  that  the  buyer  in- 
tends to  make  a  particular  use  of  the 
goods  is  not  sufficient  to  establish  a 
warranty  that  the  goods  are  adapted 
to  such  use.  Middletown  Mach.  Co. 
r.  Chaffin,  108  Ark.  254,  157  S.  W.  398; 
Jones  &  Laughlin  Steel  Co.  v.  Abner 
Doble  Co.,  162  Cal.  497,  123  Pac.  290; 
West  End  Mfg.  Co.  v.  P.  R.  Warren 
Co.,  198  Mass.  320,  84  N.  E.  488; 
W.  R.  Colchord  Mach.  Co.  v.  Loy- 
Wilson  Foundry  Co.,  131  Mo.  App. 
640,  UOS.  W.  630. 

'  Flaherty  v.  Maine  Motor  Carriage 
Co.,  117  Me.  376,  104  Atl.  627,  628. 
That  there  Ls  at  least  this  obligation  is 
sometimes  overlooked.  Perhaps  it 
was  in  Ivans  v,  Laury,  67  N.  J.  L.  153, 
50  Atl.  355. 
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upon  that  of  the  seller.^  It  is  often  difScult  to  detemune 
when  the  seller's  judgment  is  justifiably  relied  upon  and  when 
the  description  is  so  definite  as  to  preclude  that  supposition. 
Extreme  cases  may  be  put  on  one  side  and  the  other  which 
are  easily  decided,  but  the  question  finally  resolves  itself 
into  one  of  degree.  The  line  drawn  by  the  courts  can  best 
be  gauged  by  examination  of  the  facts  of  recent  leading  cases.  ^^ 


*  Jones  V,  Just,  L.  R.  3  Q.  B.  197; 
Olevant  v.  Bayley,  5  Q.  B.  288;  Chanter 
V,  Hopkins,  4  M.  &  W.  399;  Seitz  v. 
Brewers'  Refrigerator  Co.,  141  U.  S. 
610,  12  S.  Ct.  46,  35  L.  Ed.  837;  Pull- 
man Car  Co.  V.  Metropolitan  Ry., 
167  U.  8.  94,  15  S.  Ct.  503,  39  L.  Ed. 
632;  Grand  Ave.  Hotel  Co.  v.  Whar- 
ton, 79  Fed.  43,  49  U.  S.  App. 
108,  24  C.  C.  A.  441;  Frederick  Mfg. 
Co.  V,  Devlin,  127  Fed.  71,  62  C. 
C,  A.  53;  Davis  Calyx  Drill  Co.  v. 
Mallory,  137  Fed.  332,  69  L.  R. 
A.  973,  69  C.  C.  A.  662;  Bser  Grocer 
Co.  V,  Barber  Milling  Co.,  223  Fed. 
969,  139  C.  C.  A.  449;  People  ex 
rd.  Oil  Creek  Gold  Mining  Co.  v. 
The  Court  of  Appeals,  32  Colo.  App. 
355  74  Pac.  543;  Peoria  Grape  Sugar, 
Co.  V.  Tumey,  175  Dl.  631,  61  N.  E. 
587;  Fuchs  &  Lang  Mfg.  Co.  v,  Kit- 
tredge,  242  Dl.  88,  89  N.  E.  723; 
Ehrsam  v.  Brown,  76  Kans.  206,  91 
Pac.  179,  15  L.  R.  A.  (N.  S.)  877;  Lom- 
bard Water  Wheel  Co.  v.  Great  North- 
ern Paper  Co.,  101  Me.  114,  63  Atl. 
555,  6  L.  R.  A.  (N.  S.)  180;  City,  etc., 
Ry.  V.  Basshor,  82  Md.  397,  33  Atl. 
635;  Day  v.  Mapes-Reeve  Co.,  174 
Mass.  412,  54  N.  E.  878;  Franklin 
Mfg.  Co.  V.  Lamson  Mfg.  Co.,  189 
Mass.  344,  75  N.  E.  624;  Gill  v.  Na- 
tional Gaslight  Co.,  172  Mich.  295,  137 
N.  W.  690;  Coflgrove  v.  Bennett,  32 
Minn.  371,  30  N.  W.  359;  Gregg  r. 
Page  Belting  Co.,  69  N.  H.  247,  46 
Atl.  26;  Fairbanks  v,  Baskett,  98  Mo. 
App.  53,  71  S.  W.  1113;  F.  H.  Gilcrest 
Lumber  Co.  v.  Wilson,  84  Neb.  583, 
121  N.  W.  989;  Rollins  Engine  Co.  v. 
Eastern  Forge  Co.,  73  N.  H.  92,  59 


Atl.  382,  68  L.  R.  A.  441;  Ivans  v. 
Lauiy,  67  N.  J.  L.  153,  155,  50  AU. 
355;  Stanford  v.  National  Drill  Mfg. 
Co.,  28  Okl.  441,  114  Pac.  734;  Albree 
V.  Philadelphia  Co.,  201  Pa.  St.  165, 
50  Atl.  984;  American  Bank  Co.  v. 
Guardian  Trust  Co.,  210  Pa.  St.  320, 
59  Atl.  1108;  John  A.  Roebling's  Sons 
Co.  V,  American  Amusement  Co.,  231 
Pft.  261,  80  Atl.  647;  Beggs  v,  James 
Hanley  Co.,  27  R.  I.  385,  62  AU.  373, 
114  Am.  St.  Rep.  44;  Milwaukee 
Boiler  Co.  v,  Duncan,  87  Wu.  120,  58 
N.  W.  232,  41  Am.  St.  Rep.  33;  Case 
Plow  Works  V,  Nilee,  90  Wis.  500, 63  N. 
W.  1013;  H.  McCormick  Lumber  Co. 
V,  Winans,  126  Wis.  649,  105  N.  W. 
945;  La  Crosse  Plow  Co.  v.  Brooks,  142 
Wis.  640,  126  N.  W.  3. 

^In  Grand  Ave.  Hotel  Co.  v.  Whai^ 
ton,  79  Fed.  43,  49  U.  S.  App.  180, 
24  C.  C.  A.  441,  the  seller  agreed 
to  furnish  ^'2  Harrison  safety  boilen 
of  150  horse  power  each  aad  the 
services  of  an  erector  to  set  the  same." 
Contract  contained  minute  specifica- 
tions of  the  material  and  construction 
of  the  boilers  in  all  their  parts.  The 
sellers  knew  that  the  boilers  were  for 
use  in  a  hotel  in  Kansas  City,  and  that 
the  only  supply  of  water  available 
there  was  from  the  Missouri  river.  The 
boilers  could  not  be  used  satisfactorily 
with  water  from  the  Missouri  river 
owing  to  the  amount  of  mud  in  that 
water.  It  was  held  that  there  was  no 
implied  warranty  protecting  the  buyer 
in  this  respect.  The  buyer  got  the 
exact  thing  he  bargained  for.  In 
Holt  V.  Sims,  94  Minn.  157,  102  N.  W. 
386,  the  seller  was  to  install  in  the 
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§  991.  The  seUer's  obligation  is  not  based  on  negligence. 

The  effect  of  an  express  warranty  undoubtedly  is  to  bind 
the  seller  absolutely  for  the  existence  of  the  warranted  qualities. 
If  an  implied  warranty  is  properly  called  a  warranty,  the 


buyer's  dwelling-^iouae  ''A  No.  3 
St.  Paul  boiler  with  rated  capacity 
of  320  feet"  and  also  ''to  supply  for 
a  bank  building  of  the  buyer  a  heat- 
ing plant,  using  for  that  purpose  an 
old  boiler  then  in  the  building  and 
furnishing  aU  necessaiy  piping  and 
fitting  and  labor  to  complete  the  job." 
It  was  held  that  no  warranty  could 
be  implied  that  the  house  or  bank 
buflding  would  be  adequately  heated. 
In  Ideal  Heating  Co.  v,  Kramer,  127 
Iowa,  137,  102  N.  W.  840,  there  was 
held  to  be  an  implied  warranty  of 
fitness  for  the  contemplated  use  when 
heating  apparatus  was  installed.  In 
this  case,  however,  the  description 
was  less  definite  than  in  the  Min- 
nesota case,  and,  therefore,  the  seller's 
judgment  was  at  least  to  some  ex- 
tent rdied  upon.  See  also  J.  A.  Fay 
&  Eagan  Co.  v.  Dudley,  129  Ga.  314, 
58  S.  £.  826.  In  TUton  Safe  Co.  v. 
Tisdale,  48  Vt.  83,  the  buyer  gave 
the  written  order  for  '*A  No.  4  safe 
with  combination  lock."  Such  a  safe 
was  furnished  but  the  buyer  asserted 
that  the  lock  could  not  be  used.  The 
court  charged  the  jury  that  there  was 
no  implied  warranty  that  a  person  of 
ordinary  skill  and  capacity  could 
operate  the  lock;  that  it  was  the 
duty  of  the  plaintiffs,  upon  the  re- 
ceipt and  acceptance  of  defendant's 
order,  to  ship,  in  accordance  with 
such  order,  one  of  their  No.  4  safes 
with  combination  lock  that  would  be 
merchantable  both  as  respected  the 
lock  and  the  safe.  The  buyer  ex- 
cepted to  this  charge  and  in  overruling 
the  exception  the  court  in  banc  said: 
"The  plaintiffs  shipped  a  No.  4  safe 
with  combination  lock  of  their  make 
to  the  defendant.    This  was  so  far  a 


strict  compliance  with  the  defendant's 
order.  It  was  the  very  thing  the  terms 
of  the  order  called  for.  There  was  no 
implied  warranty  as  to  the  merit  or 
iisableness  of  the  lock,  but  only  that  it 
should  be  answerable  to  the  call  of 
the  order."  This  language  is  often 
quoted  but  it  certainly  is  incorrect 
without  qualification.  It  is  submitted 
that  the  seller  was  bound  not  only  to 
furnish  a  lock  answering  the  descrip- 
tion but  a  lock  reasonably  fit  for  its 
purpose  if  any  combination  locks  are. 
The  instruction  of  the  trial  court  in 
that  it  required  the  lock  to  be  mer^ 
chantable  (and  it  would  not  be  mer- 
chantable if  it  was  not  fit  for  the  pur- 
pose of  locking  the  safe)  is  not  open  to 
the  same  objection.  See  Crankshaw  v. 
Schwdzer  Mfg.  Co.,  1  Ga.  App.  363, 
58  S.  E.  222. 

In  Bristol  Tramways,  etc.,  Co. 
lim.,  V,  Fiat  Motors,  Lim.,  [1910]  2 
K.  B.  831  (C.  A.)  the  plaintiff  ordered 
by  letter  ''the  24/40  h.  p.  Fiat  Omni- 
bus .  .  .  which  we  inspected" 
and  also  "six  24/40  h.  p.  Fiat  Omnibus 
Chassis."  It  was  held  that  the  pro- 
vibo  at  the  end  of  Sec.  14,  subeec.  1, 
of  the  Sale  of  Goods  Act  [Sec.  14  (4)  of 
Am.  Act],  did  not  protect  the  de- 
fendant, Cosens-Hardy,  M.  R.,  say- 
ing (p.  837):  "Fiat  Omnibus  was  not  a 
trade  name.  It  no  doubt  meant  an 
article  sold  by  the  defendants,  an 
English  company,  and  manufactured 
by  an  Italian  company,  having  inti- 
mate business  relations  with  the^  Eng- 
lish company,  but  the  whole  design 
and  structure  and  arrangement  of  the 
Fiat  omnibus  was  a  matter  of  uncer- 
tainty according  as  the  makers  might 
from  time  to  time  consider  improve- 
ments to  be  desirable." 
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consequences  should  be  sunilar.  It  should  make  no  difference, 
therefore,  whether  the  seller  was  guilty  of  any  fault  in  the 
matter.  Such  is  the  well-settled  law  of  England.^  Some 
jxuisdictions  in  the  United  States  seem  to  follow  the  same  rule.* 
In  New  York,  however,  an  elaborate  decision  limits  the  lia- 
bility of  a  manufacturer  to  cases  where  the  process  of  manu- 
facture is  improper  or  carelessly  carried  on,  or  where  improper 
material  is  n^ligently  or  knowingly  used.^    The  rule  laid 

•  In  Randall  v.  Newson,  2  Q.  B.  D.      196  Mass.  271,  84  N.  E.  481,  487,  15 


102,  the  plaintiff  bought  from  the 
defendant,  a  carriage  manufacturer, 
a  carriage  pole  which  was  made  of 
defective  wood.  Owing  to  the  defect 
the  pole  broke  and  the  buyer's  horses 
were  badly  injured.  It  was  held  that 
the  seller  was  liable  for  the  damage 
to  the  horses  even  though  the  defect 
in  the  pole  was  latent  and  could  not 
have  been  guarded  against  by  reason- 
able skill  or  care  on  the  part  of  the 
seller.  In  Frost  v.  Aylesbury  Dairy 
Co.,  [1905]  1  K  B.  608  (C.  C.  A.), 
the  defendant  sold  the  plaintiff  milk 
containing  typhoid  germs.  The  plain- 
tiff's wife  contracted  typhoid  fever  and 
died.  It  was  held  that  the  defendant 
was  liable  for  the  expenses  of  her  illness 
and  other  damages,  although  he  was 
ignorant  of  the  defect  and  apparently 
not  negUgent  in  allowing  its  existence, 
which  could  only  have  been  discovered 
by  prolonged  investigation. 

•In  Rodgers  v.  Niles,  11  Ohio  St. 
48,  56,  78  Am.  Dec.  290,  the  court 
said:  ''If  the  sellers  have  failed  through 
defect  of  material  procured  by  them- 
selves, or  of  workmanship,  their  con- 
tract is  broken,  whether  such  defect 
be  latent  or  visible,  and  however 
honest  their  intention  may  have  been." 
The  same  rule  seems  adopted  in  Leo- 
pold V.  Van  Kirk,  27  Wis.  152.  Sec- 
tion 2651  of  the  Code  of  Georgia,  and 
section  1771  of  the  Civil  Code  of 
Califomia,  also  seem  to  impose  an 
absolute  liability  upon  the  seller  irre^ 
spective  of  any  fault  on  his  part.  So 
in  FarreU  v,  Manhattan  Market  Co., 


L.  R.  A.  (N.  S.)  884,  126  Am.  St.  R^. 
436,  the  court  said:  "If  the  sdection  is 
left  to  the  dealer  due  care  by  him  is 
no  defense."  See  also  Tennessee 
River,  etc.,  Co.  v.  Leeds,  97  Tenn.  574, 
37  S.  W.  389.  So  in  naany  cases  where 
the  question  is  not  discussed,  but  the 
seller  is  held  liable  as  a  warrantor,  the 
decision  in  failing  to  say  that  negligence 
has  been  established  necessarily  hokls 
it  immaterial. 

T  Hoe  V,  Sanbom,  21  N.  Y.  552,  78 
Am.  Dec.  163.  To  an  action  for  the 
price  of  saws  manufactured  by  the 
plaintiff,  the  defendant  set  up  a  breach 
of  implied  warranty.  The  court  held 
that  the  basis  of  implied  warranties 
was  presumed  knowledge  of  the  defect 
and  that  while  the  seller  must  be  pre- 
sumed to  know  of  defects  caused  by  the 
manufacturer,  he  could  not  be  disposed 
to  know  of  latent  defects  in  the  mate- 
rial bought  for  manufacture.  So  in 
Carleton  v.  Lombard,  149  N.  Y.  137, 
153,  where  the  seller  contracted  to 
deliver  petroleum,  the  court  said: 
"The  defendant  was  bound  to  deliver 
an  article  of  refined  petroleum  that 
was  free  from  latent  or  hidden  defects 
that  rendered  it  unmerchantable  at  the 
time  and  place  of  delivery,  and  that 
could  have  been  guarded  against  in 
the  process  of  refinement  or  in  the 
selection  of  the  raw  material  by  rea- 
sonable care  and  skill."  To  the  same 
effect  is  Howard  Iron  Works  v.  Buffalo 
Elevating  Co.,  113  N.  Y.  App.  Div. 
562,  99  N.  Y.  S.  163. 
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down  by  the  New  York  court  has  been  followed  m  some  other 
jurisdictions.^  Logically  it  seems  difficult  to  find  any  inter- 
mediate groimd  between  basing  the  seller's  liability  either 
wholly  on  negligence  or  on  an  obligation  imposed  by  the  law 
entirely  irrespective  of  negligence,  an  obligation  analogous 
to  that  created  by  an  express  warranty.  If  a  manufacturer 
is  not  liable  for  the  use  of  defective  material,  in  the  absence 
of  n^ligence  it  is  hard  to  see  why  any  seller  should  be  liable 
for  selling  unmerchantable  goods  in  the  absence  of  negligence. 
And  indeed,  the  New  Hampshire  court  seems  to  have  gone 
to  the  full  extent  of  resting  the  liability  of  the  seller  altogether 
upon  neghgence.^    An  alternative,  the  rule  in  force  in  the  civil 


*  McKinnon  Mfg.  Co.  v.  Alpena 
Pish  Co.,  102  Mich.  221,  GO  N.  W. 
472;  WisooDsin  Brick  Co.   v.   Hood, 

67  Minn.  329,  69  N.  W.  1091,  64  Am. 
St.  Rep.  418;  Bragg  v,  Morrill,  49 
Vt.  45,  24  Am.  Rep.  102.  In  Kellogg 
Bridge  Co.  v.  ELamilton,  110  U.  S. 
108,  3  S.  Ct.  537,  28  L.  Ed.  86,  also, 
the  comt,  in  stating  the  rule  of  lia- 
bility of  the  seller,  inserted  a  qualifi- 
cation similar  to  that  laid  down  in 
Hoe  V.  Sanborn,  though  it  was  not 
neoeasaiy  for  the  decision  of  the  case 
and  no  discussion  of  the  matter  occurs 
in  the  opinion.  "  When,  therefore,  the 
buyer  has  no  opportunity  to  inspect 
the  article,  or  when,  from  the  situation, 
inspection  is  impracticable  or  useless, 
it  is  unreasonable  to  suppose  that  he 
bought  on  his  own  judgment,  or  that 
he  did  not  rely  on  the  judgment  of  the 
seller  as  to  latent  defects  of  which  the 
latter,  if  he  uaed  due  care,  must  have 
been  informed  during  the  process  of 
manufacture.''  See  also  Archdale  v. 
Moore,  19  Bl.  565,  and  cases  concerning 
food,  infra,  §  996. 

*In  Rollins  Engine  Co.  v.  Eastern 
Forge  Co.,  73  N.  H.  92,  59  Atl.  382, 

68  L.  R.  A.  441.  ''The  obUgation  im- 
plied 'from  natural  reason  and  the 
just  construction  of  law'  [3  Bl.  Com. 
162],  of  one  who  undertakes  to  perform 
service  for  another,  is  due  care.     He 


contracts  to  exercise  the  diligence  and 
skill  of  the  average  man  of  the  ability 
which  he  professes  in  like  work.  If  he 
exercises  such  care,  he  is  not  liable,  in 
the  absence  of  express  contract,  merely 
because  the  expected  result  is  not  ob- 
tained; Leighton  v.  Sargent,  27  N.  H. 
460, 59  Am.  Dec.  388;  Spead  v.  Tomlin- 
son,  73  N.  H.  46,  59  Atl.  376,  68  L. 
R.  A.  432.  If  the  plaintiffs  had  taken 
to  the  defendants  a  steel  billet,  to  be 
foiged  by  them  into  a  particular  shape 
for  a  piston  rod,  the  defendants'  con- 
tract would  have  been  to  exercise  the 
care  and  skill  of  average  persons  en- 
gaged in  like  work.  Similarly,  if  the 
plaintiffs  had  employed  the  defend- 
ants to  select  for  them  a  billet  of  steel 
suitable  for  such  foiging,  the  defend- 
ants would  not  be  understood  to  war- 
rant the  correctness  of  their  judgment 
merely  because  they  undertook  the 
commission.  For  failure  to  detect  a 
defect  which  could  not  be  found  by 
ordinary  care  in  the  exercise  of  the 
skill  they  had  or  professed  to  have, 
they  would  not  be  liable.  The  fact 
that  the  plaintiffs  by  one  order  em- 
ployed the  defendants  to  select  the 
steel  and  forge  it  into  a  specified  shape 
for  a  certain  use  does  not  make  the 
measure  of  their  habihty  different 
from  what  it  would  have  been  under 
the  separate  contracts  suggested.    The 
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law,  though  intrinsically  meritorious,  is  so  opposed  to  all 
common-law  authorities  that  it  can  hardly  be  regarded  as  a 
possibility.^^  The  English  rule  may  seem  somewhat  harsh 
at  first  sight,  but  on  grounds  of  policy  it  is  probably  superior 
to  any  modification  of  it  based  upon  n^ligence.  If  the  buyer 
is  compelled  to  contest  the  question  of  negligence  with  the 
seller  he  will  find  it  very  difficult  to  recover.  In  the  nature 
of  the  case  the  evidence  will  be  chiefly  in  the  control  of  the 
seller,  and  the  expense  of  even  endeavoring  to  make  out  a 
case  of  this  sort  will  be  prohibitive  in  cases  involving  small 
amounts.  Moreover,  if  the  buyer  cannot  recover  from  the 
seller  he  cannot  recover  from  any  one  for  the  defective  char- 
acter of  the  goods  which  he  has  bought.  The  wrong  done  by 
the  sale  of  defective  materials  to  the  manufacturer  who  later 
sold  the  goods  cannot  form  the  basis  of  action  by  the  ultimate 
buyer."  Consequently,  the  real  wrongdoer  who  has  caused 
the  ultimate  injury  escapes.  On  the  other  hand,  if  the  manu- 
facturer is  held  to  an  absolute  liabihty  irrespective  of  negli- 
gence, it  will  unquestionably  increase  the  degree  of  care 
which  he  will  use  and  if  in  any  case  he  is  compelled  to  pay 
damages  for  breach  of  warranty  where  the  real  cause  of  the 
defect  was  defective  material  which  he  himself  innocently 
purchased,  he  will  have  a  remedy  over  against  the  person 
who  sold  him  this  defective  material,  and  his  damages  will 

defendants'  evidence  that  the  defect  62  N.  H.  150,  161.  The  defendants 
in  the  steel  was  undiscoverable  by  knew  the  forging  was  to  be  used  for 
ordinary  care  tends  to  establish  the  a  piston  rod  for  a  Steam  engine, 
possibility  of  an  undisooverable,  in-  Merely  purchasing  the  steel  from  a 
herent  defect  in  the  material  of  which  reputable  manufacturer  may  not  be 
the  plaintiffs  stipulated  the  rod  should  due  care  in  the  selection  of  the  ma- 
be  foiged.  Having  relied  upon  their  terial  for  such  a  purpose.  It  may  be, 
own  judgment  as  to  the  material  to  be  and  the  evidence  which  the  d^end- 
used  in  the  manufacture,  or  desiring  an  ants  offered  indicates,  that  thoe  are 
article  necessarily  made  of  such  mar-  tests  which  can  be  applied  to  deter- 
terial,  they  cannot  hold  the  defend-  mine  the  character  of  steel.  Whether 
ants  responsible  for  a  defect  which  the  defendants  did  all  that  due  care 
the  skill  and  care  which  the  defend-  required  was  for  the  jury,  and  the 
ants  professed  to  possess,  and  which  question  should  have  been  submitted 
they  were  bound  to  exercise,  could  to  them,  as  requested  by  the  d^eod- 
not  discover.    Ordinary  care  is  such  ants." 

care  as  persons  of  average  prudence  ^  For  the  rule  in  the  Civil  law,  see 

exercise    under     like     circumstances,  infra,  §  099. 

Nashua  Iron  &  Steel  Co.  v.  Railroad,  "  See  ifnftay  §  998. 
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include  whatever  he  himself  has  had  to  pay  for  breach  of 
warranty."  Thus  the  loss  will  be  borne  ultimately  by  the 
person  who  should  be  responsible. 

§  992.  Subsidiary  warranties  by  manufacturer* 

Even  though  the  goods  supplied  by  a  manufacturer  have 
been  so  exactly  defined  as  to  preclude  the  existence  of  any 
warranty  of  fitness  for  the  purpose  for  which  they  are  desired, 
and  probably  even  though  because  of  inspection  or  the  lan- 
guage of  the  bargain  there  is  no  warranty  of  fitness  for  any 
pmpose  or  of  merchantability,  there  is  nevertheless  a  war- 
ranty that  the  manufactiure  of  the  goods  shall  have  been 
properly  done  and  that  the  material  used  shall  have  been 
reasonably  proper,  except  in  so  far  as  the  obvious  character 
of  the  d^ects  or  the  terms  of  the  bargain  show  a  different 
intent,  or  unless  the  rule  in  regard  to  inspection  precludes 
a  warranty.^'  It  has  also  been  held  that  a  manufacturer 
selling  goods  of  the  sort  which  he  manufactures  warrants 
that  the  goods  were  manufactured  by  him,^^  and  are  new.^'^ 

§  993.  Exclusion  of  implied  warranty. 

Though  the  goods  which  form  the  subject  of  the  bargain 
may  be  so  described  or  identified  as  to  preclude  any  impli- 
cation of  a  warranty  of  fitness  for  a  particular  purpose,  never- 
theless, there  may  be,  under  the  principles  already  considered, 
a  warranty  that  the  goods  are  merchantable  unless  goods 
of  the  sort  agreed  upon  necessarily  cannot  be.^^  It  must  be, 
however,  possible  to  sell  unmerchantable  goods  even  if  the 
seller  is  a  dealer  or  manufacturer,  and  though  the  buyer 
either  does  not  inspect  the  goods  or  his  inspection  in  the 


"  See  in/ra,  {  ggr. 

"Archdale  v,  Moore,  19  HI.  565; 
Kohl  V.  Lindley,  39  111.  195,  89  Am. 
Dec.  294;  Union  Hide  &  L.  Ck>.  v. 
Reifl8i&  48  111.  75;  Ricketta  v.  Sia- 
son,  9  Dana,  358,  35  Am.  Dec.  141; 
little  V.  Van  Syclde,  115  Mich.  480,  73 
N.  W.  554;  Goegrove  v.  Bennett,  32 
Minn.  371,  20  N.  W.  359;  Goulds  v. 
Brophy,  42  Minn.  109,  43  N.  W.  834, 
6  L.  R.  A.  392;  Waring  v.  Mason,  18 


Wend.  425;  Pease  v.  Sabin,  38  Vt.  432, 
91  Am.  Dec.  364. 

M  Johnson  v.  Raylton,  7  Q.  B.  D. 
438. 

»Grieb  V,  Cole,  60  Mich.  397,  27 
N.  W.  579,  1  Am.  St.  Rep.  533. 

^  There  was  held  to  be  no  warranty 
that  ''May  eggs"  sold  in  December 
were  fresh.  J.  D.  Best  Mercantile 
Co.  V.  Brewer,  50  Cal.  455,  115  Pao. 
726.   See  supra  il  98^  et  aeq. 
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nature  of  the  case  can  reveal  nothing  because  the  defects  are 
latent.  The  ordinary  way  to  do  this  is  for  the  seller  expressly 
to  state  that  the  buyer  must  take  the  goods  as  they  are.  Any 
words  or  conduct  tending  to  show  that  this  was  the  intention 
of  the  parties  will  prevent  a  warranty  from  being  implied.  ^^ 
The  conmion  illustration  of  this  principle  is  where  the  seller 
expressly  refuses  to  warrant.  Such  a  refusal  shows  an  inten- 
tion that  the  buyer  shall*  take  the  risk  of  the  quality  of  the 
goods;  ^^  and  a  statement  by  the  seller  that  he  has  no  personal 
knowledge  of  the  article  sold  also  precludes  reliance  by  the 
buyer  on  the  seller's  judgment.^*  In  some  cases  it  has  been 
held  that  an  express  warranty  in  a  contract  to  sell  or  sale 


"  Taylor  r.  BuDen,  5  Ex.  779.  This 
was  a  case  involving  the  sale  of  a 
vessel  which  was  expressly  agreed  to  be 
"taken  with  all  faults."  Curwen  v. 
Quill,  165  Mass.  373,  43  N.  £.  203, 
seems  to  have  been  a  case  of  this  sort. 
The  plaintiffs  constructed  a  machine 
according  to  drawings  made  by  the 
defendants.  The  machine  would  not 
work  but  the  plaintiffs  were  held 
entitled  to  recover  nevertheless.  See 
also  Stamps  v.  Tennessee  Marble  Go. 
(Tenn.  Ch.),  50  S.  W.  769.  It  is  on 
this  ground  that  the  case  of  Barnard 
V,  KeUogg,  10  WaU.  383,  19  L.  Ed.  987, 
must  be  rested.  In  this  case  the  seller 
agreed  to  sell  at  a  certain  price  pro- 
vided that  the  buyers  examined  the 
wool  and  reported  whether  they  would 
take  it.  The  wool  was,  in  fact,  dis- 
honestly packed  and  the  interior  of 
the  bales  was  filled  with  inferior  goods, 
and  ordinary  inspection  of  the  bales 
would  not  reveal  this.  It  was  held 
there  was  no  warranty.  Ck)mpare 
Prentice  v.  Fargo,  53  N.  Y.  App.  Div. 
608,  65  N.  Y.  S.  114,  where  the  defend- 
ant in  selling  seed  said  that  the  plain- 
tiff might  have  it  at  a  certain  price  if 
he  would  take  it  "just  as  it  is"  or  "just 
as  it  is  without  cleaning."  It  was 
held  that  these  words  related  only  to 
the  imcleanness  of  the  seed  and  did  not 
excuse    the   buyer   from   an    implied 


warranty  that  the  seed  was  fit  for 
sowing.  See  also  Ward  v.  Hobbs,  4  A. 
C.  13.  Cf.  Wallis  9.  Pratt,  [19111  A.  G. 
394;  Ross  v.  Northrup,  156  Wis.  327, 
144  N.  W.  1124 

u  Tabor  v,  Peters,  74  Ala.  90,  49 
Am.  Rep.  804;  Hiutin  Commission 
Co.  V.  Pelt,  76  Ark.  177,  88  S.  W. 
929;  Fauntleroy  v.  Wilcox,  80  HI. 
477;  Jones  v.  Quick,  28  Ind.  125;  Figge 
V.  HiU,  61  Iowa,  430,  16  N.  W.  339; 
Monroe  v.  Hickox,  144  Mich.  30,  107 
N.  W.  719;  Potter  v.  Shields,  174  Mich. 
121,  140  N.  W.  500;  Maxwell  v.  Lee, 
34  Minn.  511,  27  N.  W.  196;  Lyndi 
V,  Curfman,  65  Minn.  170,  68  N.  W. 
5;  F.  H.  Gilcrest  Lumber  Co.  v,  Wilson, 
84  Neb.  583,  121  N.  W.  989;  Haidt  9. 
Western  Elec.  Co.,  84  N.  Y.  App.  Div. 
249,  82  N.  Y.  S.  835;  Hoison  v.  King, 
3  Jones  L.  419;  J.  I.  Case  Threshing 
Mach.  Co.  V.  McClamrock,  152  N. 
Car.  405,  67  S.  £.  991;  Farr  v.  Gist,  1 
Rich.  L.  68;  Boinest  v.  Ldgnei,  2 
Rich.  L.  464;  Jaoot  v.  Grossmann  Ac. 
Co.,  115  Va.  90,  78  S.  E.  646;  Leonard 
Seed  Co.  v.  Crary  Canning  Co.,  147 
Wis.  166,  132  N.  W.  902,  37  L.  R.  A 
(N.  S.)  79  Ann,  Cas.  1912  D.  1077; 
But  see  American  &c.  Co.  v.  Frey,  127 
La.  183,  53  So.  486. 

'*  Young  V.  Plattner  Imidement  Co., 
41  Colo.  65,  91  Pac.  1109. 
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necessarily  excludes  any  implied  warranty.^  If  express 
warranties  in  a  contract  are  in  their  nature  inconsistent  with 
the  warranties  which  would  have  been  implied  had  none 
been  expressed,  it  would  indeed  be  violating  the  intention 
of  the  parties  to  imply  warranties,*^  but  the  principle  should 
extend  no  further.  An  express  warranty  is  generally  exacted 
for  the  protection  of  the  buyer,  not  to  limit  the  liability  of 
the  seller.  The  fact  that  a  seller  expressly  warrants  a  machine 
to  be  made  of  the  best  steel  ought  not  to  exclude  an  implied 
warranty  that  the  machine  is  properly  manufactured  and 
will  do  the  work  such  machines  are  designed  to  do,  if  such 
warranties  would  otherwise  be  implied.  Excellent  authority 
supports  this  view.**    Though  a  contract  is  in  writing  and  no 


»  De  Witt  V.  Berry,  134  U.  S.  306, 
10  S.  Ct.  536,  33  L.  Ed.  896;  Thomas 
V.  Thomas,  146  Ala.  533,  41  So.  141; 
Moultrie  Repair  Co.  v.  Hill,  120  Ga. 
730,  48  S.  E.  143;  Springer  v.  Indianap- 
otis  Brewing  Co.,  126  Ga.  321,  55  S.  E. 
53;  Conant  v.  National  State  Bank, 
121  Ind.  323,  22  N.  E.  250;  Gaar  v. 
Hodges,  28  Ky.  L.  Rep.  889,  90  S.  W. 
580;  Guhy  v,  Nichols  &  Shepherd  Co., 
33  Ky.  L.  Rep.  237,  109  S.  W.  1190; 
Forsythe  v,  Russell  Co.,  148  Ky.  490, 
146  S.  W.  1103;  Philbrick  v,  KendaU, 
111  Me.  198,  88  Atl.  540;  HaU  v.  Dup- 
lex Power  Co.,  163  Mich.  634,  135 
N.  W.  118;  McGraw  v.  Fletcher,  35 
Mich.  104;  Coegrove  v,  Bennett,  32 
Minn.  371;  Fairbanks  v.  Baskett,  98 
Mo.  App.  53,  71  S.  W.  1113;  John 
Turl's  Sons  v.  Williams  &c.  Co.,  136 
N.  Y.  App.  D.  710,  121  N.  Y.  S.  478; 
Cha8&>Hackley  Piano  Co.  v.  Kennedy, 
152  N.  C.  196,  67  S.  E.  488;  Totten 
V,  Stevenson,  29  S.  Dak.  71,  135  N.  W. 
715;  Sheafe  v,  Zastrow,  30  S.  Dak.  159, 
138  N.  W.  16;  International  Har-. 
Tester  Co.  v.  Smith,  105  Va.  683,  54 
S.  E.  859;  La  Crosse  Plow  Co.  v, 
Helgeson,  127  Wis.  622,  106  N.  W. 
1094. 

**  Reynolds  v.  General  Electric  Co., 
141  Fed.  551,  73  C.  C.  A.  23;  Alder- 
son   V.   General    Elec.   Co.,   210  Fed. 


775,  127  C.  C.  A.  325;  White  v.  Gres- 
ham,  52  111.  App.  399;  Winnemucca 
Water  Co.,  v.  Medal  Gas  Engine  Co., 
179  Ind.  542, 101 N.  E.  1007;  Dowagiac 
Mfg.  Co.  V,  Mahon,  13  N.  Dak.  516, 
101  N.  W.  903;  Wasatch  Orchard  Co. 
V.  Morgan  Canning  Co.,  32  Utah, 
229,  89  Pac.  1009,  12  L.  R.  A.  (N.  8.) 
540. 

**Bigge  V.  Parkinson,  7  H.  &  N. 
955;  The  Venezuela,  173  Fed.  834; 
Elgin  Jewelry  Co.  v.  Estes,  122  Ga. 
807,  50  S.  E.  939;  Hawley  Furnace 
Co.  V,  Van  Winkle  Machine  Works,  4 
Ga.  App.  85,  60  S.  E.  1008;  O'Brien 
v.  Ellarbee,  14  Ga.  App.  333,  80  S.  E. 
864;  Ideal  Heating  Co.  v.  Kramer,  127 
Iowa,  137,  102  N.  W.  840;  Loxter- 
camp  V,  Lininger  &c.  Co.,  147  la.  29, 
125  N.  W.  830,  33  L.  R.  A.  (N.  S.)  501; 
George  E.  Pew  Co.  v,  Karley,  154  la. 
559,  134  N.  W.  529;  Buick  Motor  Co. 
v.  Reid  Mfg.  Co.,  150  Mich.  118,  113 
N.  W.  591;  Aultman  t^.  Hunter,  82 
Mo.  App.  632;  Boulware  t;.  Victor 
Auto.  Mfg.  Co.,  152  Mo.  App.  567, 
134  S.  W.  7;  Rinaldi  v,  Mohican  Co., 
225  N.  Y.  70,  121  N.  E.  471;  Cooper 
V.  Payne,  103  N.  Y.  App.  Div.  118,  93 
N.  Y.  S.  69;  BeU  v.  Mills,  78  N.  Y. 
App.  Div.  42,  80  N.  Y.  S.  34;  Hooven 
&  AUison  Co.  v.  Wirtz,  15  N.  Dak.  477, 
107  N.  W.  1078. 
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warranty  expressed,  one  may  be  implied;  for  the  implied 
warranty  is  not  based  on  a  supposed  agreement  of  the  parties, 
but  is  an  obligation  imposed  by  law.^'  The  effect  of  the  parol 
evidence  rule  upon  the  proof  of  express  warranties  not  con- 
tained in  a  written  bargain  has  previously  been  considered.'^ 

§  994.  Meaning  of  manufacturer. 

The  word  ^^manufactiurer"  is  given  a  wide  meaning  id 
the  law  of  implied  warranty.  All  sellers  who  produce  the 
articles  which  they  sell  are  classed  in  this  category — thus  a 
grower  of  plants  or  seeds,**  or  of  crops,*  a  nursery  man,^ 
and  one  who  breeds  horses  or  cattle,^  are  included. 

§  996.  Food;  eady  law. 

There  is  considerable  talk  in  the  early  law  in  r^ard  to  a 
special  obligation  of  warranty  in  the  sale  of  provisions  more 
extensive  than  that  arising  in  the  sale  of  other  articles.  The 
old  authorities  seem  to  have  been  rested,  in  part  at  least, 
upon  the  language  of  an  old  statute.^    But  whatever  the 


^Elgm  Jewelry  Go.  v,  Estes,  122 
Ga.  807,  50  S.  £.  939.  See,  however, 
De  Witt  V.  Berry,  134  U.  S.  306,  312, 
10  S.  Ct.  536, 33  L.  Ed.  896. 

>«  Supra,  f  643. 

»  Shaw  V,  Smith,  45  Kans.  334,  25 
Pac.  886,  11  L.  R.  A.  681;  White  v. 
MiUer,  71  N.  Y.  118,  27  Am.  Rep. 
13;  Landreth  ».  Wyckoff,  67  N.  Y. 
App.  Div.  145,  73  N.  Y.  S.  383;  Cole- 
man V,  Simpson,  178  N.  Y.  App.  Div. 
461, 143  N.  Y.  S.  587;  Totten  v,  Steven- 
son, 29  S.  Dak.  71,  135  N.  W.  715; 
Hoffman  v.  Dixon,  105  Wis.  315,  81 
N.  W.  491,  76  Am.  St.  Rep.  916.  The 
Pennsylvania  rule  denying  the  ex- 
istence of  any  implied  warranties  in 
executed  sales  led  to  an  opposite  result 
for  such  a  sale  in  Pennsylvania  before 
enactment  of  the  Sales  Act.  Shisler  v. 
Baxter,  109  St.  443,  58  Am.  Rep. 
738. 

"Pfoh  V.  Porter,  23  Cal.  App.  59, 
137  Pac.  44. 

^'Grisinger  v.  Hubbard,  21  Ida. 
469,  122  Pac.  853,  Ann.  Cas.  1913  E. 


87;  Kitchin  v.  Oregon  Nursery  Co., 
65  Or.  20,  130  Pac.  408;  Kelly  p.  Lum, 
75  Wash.  135,  134  Pac.  819. 

*  Bateman  v.  Warfield,  12  Ga.  .^ip. 
259,  77  S.  E.  104;  Edwards  p.  DtUon, 
147  HI.  14,  35  N.  E.  135,  37  Am.  St. 
Rep.  199;  Merchants'  Bank  v.  FVase, 
9  Ind.  App.  161,  36  N.  £.  378;  Red- 
head V.  Wyoming  Cattle  Co.,  126 
Iowa,  410,  102  N.  W.  144.  Compare 
with  these  cases  Scott  v.  Renick,  1  B. 
Mon.  63,  35  Am.  Dec.  177;  Wood  v. 
Ross  (Tex.  Civ.  App.),  26  8.  W.  148; 
White  p.  Stelloh,  74  Wis.  435,  43  N. 
W.  99;  McQuaid  p.  Ross,  85  Wis. 
492,  55  N.  W.  705,  22  L.  R.  A.  187, 
39  Am.  St.  Rep.  864.  In  the  cases 
last  dted  either  the  seller  did  not 
raise  the  animals  which  he  sold  or 
the  circumstances  showed  an  inten- 
tion to  buy  a  specified  animal  with- 
out rehanoe  on  the  seller's  judgment. 

» In  Burnby  p.  Bollett,  16  M.  A  W. 
644,  Parke,  B.,  thus  summarised  the 
early  law:  The  argument  for  the 
plaintiff  was,  that  the  sale  of  victuab 
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basis  of  the  doctrine  it  was  laid  down  broadly  by  Blackstone, 
that  ''in  contracts  for  provisions  it  is  always  implied  that 
thqr  are  wholesome,  and  if  th^  be  not,  the  same  remedy 


to  be  used  as  food  for  man  difiFered 
from  the  sale  of  other  oommoditiesi 
and  that  the  vendor  of  such,  if  th^ 
were  unwholesome,  was  liable  to  the 
vendee,  without  fraud  or  warranty. 
This  position  is  laid  down,  apparently 
in  general  tenns,  in  Keilway,  91;  but 
the  cases  there  referred  to,   in  the 
Year  Books,  9  Hen.  VI,  37,  pi.  53,  and 
11  Ed.  IV,  Trin.  10,  pi.  6,  and  other 
authorities,  when  considered,  lead  to 
this  conclusion,  that  there  is  no  other 
difference  between  the  sale  of  victuals 
for  food,  and  other  articles,  than  this, 
that  victuallers,  butchers,  and  other 
OQmnu>n  dealers  in  victuals  are  not 
merely  in   the  same   situation   that 
oonunon  dealers  in  other  commodities 
are,  and  liable  under  the  same  cir* 
cumstances  as  they  are,  so  that,  if 
an  order  be  sent  to  them  to  be  executed, 
they  are  presumed  to  undertake  to 
supply    a    good    and    merchantable 
article;  but  they  are  also  liable  to 
punishment  for  selling  corrupt  victuals, 
by  virtue  of  an  ancient  statute  (cer- 
tainly it  they  do  so  knowingly,  and 
probably  if  they  do  not),  and  are, 
therefore,  responsible  civilly  to  those 
customers  to  whom  they  sell  such 
victuals,  for  any  special  or  particular 
injury  by  the  breach  of  the  law  which 
th^   thereby   commit.     That   they, 
the  conunon  dealers,  not  all  persons, 
are  liable  criminally  for  selling  corrupt 
victuals,  is  dear;  for  Lord  Coke  says, 
in  4  Inst.  261:  "This  court  of  the  leet 
may  inquire  of  corrupt  victual,  as  a 
common  nuisance,  whereof  some  have 
doubted,  both  for  that  it  is  omitted 
in  the  statute  of  the  leet,  and  of  the 
weak  authority  of  the  book  of  the 
9  Hen.  VI,  where  Martyn  saith  that 
it  is  ordained  that  none  should  sell 
OQiTupt  victual.    And  Cottismore  held 
the  opinion  that  it  is  adio  popular%8f 


'vdiereupon  it  is  collected  that  the 
conusance  thereof  belongeth  to  the 
leet;  and  Martyn  and  Neal  (11  fien. 
rV),  agreeing  with  him,  said  truly; 
for,  by  the  statute  of  51  Hen.  lU, 
Stat.  'piUor',  et  tumbrel',  et  assies' 
panis  et  cervis','  and  by  the  statute 
made  in  the  reign  of  Edw.  I,  intituled 
Stat,  'de  pistoribus  et  brasiatoribus,  et 
ahis  vitellariiB,'  it  is  ordained  that 
none  shall  sell  corrupt  victuals."  The 
statute  of  51  Hen.  UI,  of  the  Pillory 
and  Tumbril,  and  Assise  of  Bread  and 
Ale,  applies  only  to  vintners,  brewers, 
butchers,  and  cooks.  Amongst  other 
things,  inquiry  is  to  be  made  of  the 
vintners'  names,  and  how  they  sell  a 
gallon  of  wine,  or  if  any  corrupted 
wine  be  in  the  town,  or  such  as  is  not 
wholesome  for  man's  body;  and  if  any 
butcher  sell  contagious  flesh,  or  that 
died  of  the  murrain,  or  cooks  that 
seethe  unwholesome  flesh,  etc.  Lord 
Coke  goes  on  to  say,  that  Britton,  who 
wrote  after  the  statute  51  Hen.  UI, 
and  following  the  same,  saith,  ''Puis 
soit  inquise  de  ceux  queux  achatent 
per  un  manner  de  measure,  et  vendent 
per  meinder  measure  faux,  et  ceux 
sent  pimis  come  vendors  des  vines, 
et  auxi  ceux  que  serront  atteint  de 
faux  aunes,  et  faux  poys,  et  auxi  les 
maoegrieves  (maoeUarii,  butchers),  et 
les  gents  que  de  usage  vendent  a 
trespassants  (passengers)  mauvaise 
vians  corrumpus  et  wacrus,  et  autre- 
ment  perillous  a  la  saunty  de  home, 
encountre  le  forme  de  nous  statutes." 
This  view  of  the  case  explains  what 
is  said  in  the  Year  Book,  9  Hen.  VI, 
53,  that  "the  warranty  is  not  to  the 
purpose;  for  it  is  ordained  that  none 
shall  sell  corrupt  victuals;"  and 
what  is  said  by  Tanfield,  C.  B.,  and 
Altham,  B.,  Cro.  Jao.  197,  ''that  if 
a  man  sells  corrupt  victuals,  without 
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(damages  for  deceit),  may  be  had."  ^    This  statement  is  fre- 
quently repeated  and  relied  on  as  a  ground  for  decision.'^ 

§  996.  Food;  modem  law. 

It  is  doubtful;  however,  if  it  would  now  generally  be  held 
that  there  is  any  broader  warranty  in  the  case  of  food  than 
of  other  goods  unless  the  seller  is  a  dealer,  and  importance 
is  also  attached  to  the  fact  that  the  buyer  was  buying  for 
immediate  consumption.  But  that  under  these  circimistanceB 
there  is  a  warranty  is  well  settled.'^   So  far  as  reliance  on  the 


warranty,  an  action  lies,  because  it 
is  against  the  Commonwealth;"  and 
also  explains  the  note  of  Lord  Hale, 
in  1st  Fitzherbert's  Natura  Brevium, 
94,  that  there  is  diversity  between 
selling  corrupt  wines  as  merchandise; 
for  there  an  action  on  the  case  does 
not  lie  without  warranty;  otherwise, 
if  it  be  for  a  tavemer  or  victualler, 
if  it  prejudice  any. 

»3  Comm.  166. 

'^Hoover  v.  Peters,  18  Mich.  51; 
Sinclair  v,  Hathaway,  67  Mich.  60, 
23  N.  W.  459,  58  Am.  Rep.  327;  Copas 
V.  Anglo-American  Provision  Co.,  73 
Mich.  541,  41  N.  W.  690;  Van  Bracklin 
V,  Fonda,  12  Johns.  468,  7  Am.  Dec. 
339;  Divine  v.  McCoimick,  50  Barb. 
116  (compare  Moses  v.  Mead,  1  Denio, 
378,  5  Denio,  617);  Fairbank  Canning 
Co.  t;.  Metzger,  118  N.  Y.  260,  23  N. 
E.  372, 16  Am.  St.  Rep.  753. 

"Bumby  v.  Bollett,  16  M.  &  W. 
644;  Emmerton  v,  Mathews,  31  L.  J. 
Ex.  139;  Smith  v.  Baker,  40  L.  T. 
(N.  S.)  261;  Nelson  v.  Armour  Pack- 
ing Co.,  76  Ark.  352,  90  S.  W.  288; 
Askam  v.  Piatt,  85  Conn.  448,  83  Atl. 
529;  Wiedeman  v,  KeUer,  171  lU. 
93,  49  N.  E.  210;  Humphreys  v.  Com- 
line,  8  Blackf.  516;  Malone  v,  Jones, 
91  Kan.  815,  139  Pac.  387,  L.  R.  A. 
1915  A.  328;  Parks  v.  C.  C.  Yost  Pie 
Co.,  93  Kan.  334, 144  Pac.  202,  L.  R.  A. 
1915  C.  179;  Doyle  v.  Fuerst,  129  La. 
838, 56  So.  906, 40  L.  R.  A.  (N.  S.)  480, 
Ann.  Cas.  1913  B.  1110;  Fairan  o.  Dam- 


eton,  99  Md.  323,  58  Atl.  367;  105 
Am.  8t.  Rep.  297;  Giroux  v,  Stedman, 
145  Mass.  439,  14  N.  E.  538,  1  Am. 
8t.  Rep.  472  (citing  earlier  MasBa- 
chusetts  cases);  Farrell  v.  Manhattan 
Market  Co.,  198  Mass.  271,  84  N.  E. 
481,  15  L.  R.  A.  (N.  S.)  884;  Cook  v. 
DarUng,  160  Mich.  475,  125  N.  W. 
411;  Baker  v.  Kamantowsky,  188 
Mich.  569,  155  N.  W.  430;  Ryder  r. 
Neitge,  21  Minn.  70;  Hanson  v.  Hartse, 
70  Minn.  282,  73  N.  W.  163,  68  Am. 
St.  Rep.  527;  Bark  v.  EMzson,  115 
Minn.  172,  131  N.  W.  1078,  Ann.  Cas. 
1912  D.  775;  Tomlinson  v.  Armour, 
74  N.  J.  L.  274,  65  Atl.  883,  75  N.  J.  L. 
748,  70  Atl.  314,  19  L.  R.  A.  (N.  S.) 
923;  Race  o.  Crum,  222  N.  Y.  410, 
118  N.  E.  853;  Houk  v.  Berg  (Tex. 
Civ.  App.),  105  S.  W.  1176;  Walters 
V,  United  Grocery  Co.,  (Utah,  1918), 
172  Pac.  473;  Wanen  v.  Buck,  71  Vt 
44,  42  Atl.  979,  76  Am.  St.  Rep.  754. 
See  also  Baer  Grocer  O).  v.  Baiber 
MUling  Co.,  223  Fed.  969,  139  C.  C.  A. 
449;  Masetti  v.  Armour,  75  Wash. 
622,  135  Pac.  633,  48  L.  R.  A.  (N.  S.) 
213,  Ann.  Cas.  1915  C.  140.  In  Penn- 
sylvania, by  statute  of  May  4,  1889 
(P.  L.  87),  in  a  sale  of  food  it  most 
correspond  in  kind  or  quality  with 
the  description  given,  and  there  is  an 
implied  warranty  unless  the  parties 
otherwise  agree  that  the  goods  are 
fit  for  household  consumption.  See 
Cantani  v.  Swift,  251  Pa.  52,  05  AtL 
931,  L.  R.  A.  1917  B.  1272. 
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seller's  skill  and  judgment  is  essential  to  establish  a  warranty 
of  provisions,  the  mere  fact  of  purchase  from  a  dealer  for 
immediate  consumption  seems  to  have  been  regarded  gen- 
erally as  sufficient  evidence,  but  in  England  and  Massachu- 
setts it  is  held  that  such  reliance  is  essential  and  is  not  to  be 
assumed.'^    Accordingly  it  has  been  held  in  an  elaborately 
considered  case  in  Massachusetts  that  where  the  buyer  at  a  shop 
selects  provisions  himself,  the  seller's  warranty  does  not  go 
beyond  the  implied  assertion  that  the  seller  believes  the  food 
he  is  selling  to  be  sound,  and  he  is,  therefore,  not  liable  unless 
he  knew  that  the  food  sold  was  not  fit  to  be  eaten.  *^    A  few 
recent  decisions  also  hold  that  a  dealer  who  sells  in  good 
faith  canned  goods  of  a  reputable  brand  is  not  liable  if  the 
contents  of  cans  prove  to  be  bad  because  he  could  have  no 
means  of  knowing  of  the  quality  or  of  guarding  against  it.''^ 
It  is  probable  that  no  general  statement  that  a  buyer  of 
canned  goods  never  relies  on  the  dealer's  judgment  could 
be  sustained,  and  if  there  is  reliance,  ^^  the  fact  that  the  seller 
was  guilty  of  no  negligence  should  be  immaterial.^^    A  manu- 
facturer of  food  products,   apart  from  any  special   severe 
rule  governing  provisions,  impliedly  warrants  food  which  he 

» In  Bigge  v.  Parkinson,  7  H.  &  N.  Ky.  181,  154  S.  W.  1088,  44  L.  R.  A. 

955,  it  was  held  that  the  rule  in  regard  (N.  8.)  597. 

to  provisions  was  like  the  rule  as  to  **  Farrell  v.  Manhattan  Market  Co., 

other  goods.    So  in  the  English  Sale  198  Mass.  271, 84  N.  £.  481, 15  L.  R.  A. 

of   Goods  Act  there  is  no   separate  (N.  S.)  884, 126  Am.  St.  Rep.  436.    See 

mle   eetabhshed   for   provisions,    and  also  Gearing  v.  Berkson,  223  Mass.  257, 

under  the  general  rule  of  section  14  111  N.  E.  785,  L.  R.  A.  1916  D.  1006 

(1)  reliance  upon  the  seller's  skill  or  (under  Sales  Act). 

judgment  is  essential.     See  Wr^  v,  '*  Bigelow  v.  Maine  Central  R.,  110 

Holt,  [1903]  1  K.  B.  610;  Jackson  v.  Me.  105,  85  Atl.  396;  Trafton  v,  Davis, 

Watson,    [1910]   2  K.   B.    193.   This  110  Me.  318,  86  Ati.  179;  Julian  v. 

provision    has    been    copied    in    the  Laubenbeiger,    16  N.  Y.   Misc.  646, 

American  Sales  Act,   §  15   (1).     See  38   N.    Y.   S.   1052. 

oonoeming  its  application  Flaccomio  "^  In  Jackson   v.  Watson  [1909]  2 

V.  Eysink,  129  Md.  367,  100  Atl.  510;  K.  B.  193,  the  jury  expressly  found 

Gearing  v.  Berkson,  223   Mass.  257,  that  there  was  reliance. 

Ill  N.  E.  785,  L.  R.  A.  1916  D.  1006;  ^  See  supra,  {  991.    The  seller  (a 

Tomliniion  v.  Armour,  74  N.  J.  L.  274,  dealer)  of  canned  goods  though  ap- 

65  AtL  883.    See  also  on  the  general  parently  guilty  of  no  negligenoe  was 

question:       FarreU     v,     Manhattan  held  liable  in  Jackson  v.  Watson,  [1909] 

Market  Co.,  198  Mass.  271,  84  N.  E.  2  K.  B.  193;  Sloan  v.  F.  W.  Wool- 

481,  15  X.  R.  A.  (N.  S.)  884,  126  Am.  worth  Co.,  193  lU.  App.  620. 
St.  Rep.  436;  Walden  v.  Wheeler,  153 
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sells  to  be  free  from  latent  defects,  making  it  unfit  for  con- 
sumption.'^  In  jurisdictions,  therefore,  which  follow  the 
English  law  in  imposing  an  implied  warranty  in  sales  of  goods 
of  any  kind  by  dealers  in  that  kind  of  merchandise,  the  doctrine 
in  regard  to  sales  of  provisions  probably  differs  little,  if  at  all, 
from  the  doctrine  prevailing  as  to  other  kinds  of  goods,  and 
the  Uniform  Sales  Act  contains  no  special  rule  concerning 
provisions;  ^  but  in  jiurisdictions  where  that  statute  is  not 
in  force,  and  where  manufacturers  only  are  held  to  warrant 
impUedly  the  goods  which  they  sell,  the  special  rule  as  to 
provisions  still  has  importance.  The  rule  does  not  extend 
to  food  for  cattle.^  But  the  seller  of  such  food  may  be  liable 
under  the  principles  governing  implied  warranties  of  goods 
other  than  food.^ 


§  99ea.  Restaurant  keeper's  liabillQr* 

The  liability  of  a  restaurant  keeper  for  damages  caused 
by  bad  food  eaten  in  a  restaurant  has  given  rise  to  some 
difference  of  opuiion.  The  question  is  sometunes  supposed 
to  depend  on  whether  the  restaurant  keeper  makes  a  sale  to 
the  customer  of  the  injurious  food.  It  is  indeed  true  that 
if  the  transaction  amounts  to  a  sale  the  numerous  authorities 
referred  to  in  the  preceding  section  establish  liability.  On 
excellent  authority,^^  however,  it  is  held  that  the  title  to 
food  served  by  an  innkeeper  never  passes.  Whether  this 
analogy  holds  good  in  a  restaurant  where  a  customer  pays 
not  for  a  meal,  but  for  a  definite  portion  of  food,  may  perhaps 
be  questioned.     May  not  one  who  secures  and  pays  for  a 


'^Nixa  Canning  Co.  v.  Lehmann- 
Higginflon  Groceiy  Co.,  70  Kan.  664, 
79  Pac.  141,  70  L.  R.  A.  653;  Copas  v. 
Anglo-American  Proviaion  Co.,  73 
Mich.  541,  41  N.  W.  690;  Leggett  v. 
Young,  29  N.  B.  675.  But  a  purchaaer 
from  a  dealer  cannot  sue  the  canner 
of  food  on  the  theory  of  warranty. 
Tomlinaon  v.  Armour,  74  N.  J.  L.  274, 
65  Atl.  883. 

**  See  Gearing  v.  Berkaon,  223  Mass. 
257,  111  N.  E.  785,  L.  R.  A.  1916  D. 
1006. 


**  National  Cotton  Oil  Co.  v.  Young, 
72  Ark.  144,  85  S.  W.  92;  Lukens  9. 
Freiund,  27  Kans.  664,  41  Am.  Rep. 
429;  Dulanc^  v.  Jones,  100  Miss. 
835,  57  So.  225;  F.  A.  Piper  Co.  v. 
Oppenheimer  (Tex.  Civ.  App.),  158 
S.  W.  777. 

« French  v.  Vining,  102  Mafis.  132, 
3  Am.  Rep.  440;  Provost  o.  Cook.  184 
Mass.  315,  68  N.  E.  336;  Houk  o.  Bog 
(Tex.  Civ.  App.),  105  S.  W.  1176. 

'^  See  Beale,  Innkeepers,  ( 160,  sad 
cases  cited. 
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piece  of  pie  at  an  'automat'  or  liincheon  spa  take  it  from  the 
plate  and  walk  off  with  it  without  wrong?  ^'  Whether  or  not 
because  the  transaction  has  been  held  not  to  be  a  sale,  it 
has  generally  been  assumed  that  the  liability  of  a  restaurant- 
keeper  is  based  only  on  willful  fault  or  negligence,  and  many 
cases  have  been  brought  on  this  assumption.  In  most  of 
them  no  contention  was  made  by  the  plaintiff  that  the  defend- 
ant was  absolutely  liable  as  a  warrantor,  but  in  a  few  recent 
cases  the  claim  was  made  on  behalf  of  the  plaintiff  and  denied 
by  the  court.*'  The  Massachusetts  Supreme  Court,**  and 
the  Appellate  Division  of  the  New  York  Supreme  Court,** 
however,  have  recently  upheld  such  a  claim,  and  with  good 
reason.  Even  though  the  transaction  is  not  a  sale,  every 
argument  for  implying  a  warranty  in  the  sale  of  food  is  appli- 
cable with  even  greater  force  to  the  serving  of  food  to  a  guest 
or  customer  at  an  inn  or  restaurant.  The  basis  of  impUed 
warranty  is  justifiable  reliance  on  the  judgment  or  skill  of 
the  warrantor,  and  to  charge  the  seller  of  an  unopened  can 
of  food  for  the  consequences  of  the  inferiority  of  the  contents 
of  the  can,  and  to  hold  free  from  liability  a  restaurant-keeper 
who  opens  the  can  on  his  premises  and  serves  its  contents 
to  a  customer,  would  be  a  strange  inconsistency.  A  sale  is 
not  the  only  transaction  in  which  a  warranty  may  be  implied. 
If  it  is  admitted  that  the  restaurant-keeper  is  a  warrantor 
there  should  be  no  necessity  to  prove  negligence  on  the  part 
of  the  defendant  even  if  it  is  alleged,  since  the  negligence  is 
an  immaterial  all^ation  and  action  on  a  warranty  may  be 
in  tort  without  all^ation  of  either  scienter  or  ne^gence.** 
This  has  not  always  been  observed.*^ 


^This  distinction  is  suggested  in 
Valeri  v.  Pullman  Ck>.,  218  Fed.  510, 
520. 

«*  Valeri  p.  Pullman  Co.,  218  Fed. 
519;  Travis  v.  Louisville,  etc.,  R.  Co., 
183  Ala.  415,  62  So.  851;  Sheffer  v. 
WiUoughby,  163  Ul.  518,  45  N.  E. 
253,  34  L.  R.  A.  464,  54  Am.  St.  Rep. 
483;  Loucks  v,  Moreley  (Cal.  App.), 
179  Pac.  529;  Merrill  v.  Hodson,  88 
Conn.  314,  91  Atl.  533,  L.  R.  A.  1915 
B.  481,  Ann.  Cas.  1916  D.  1917. 


**  Friend  v.  Child's  Dining  HaU  Co., 
231  Mass.  65, 120  N.  E.  407. 

"Leahy  v.  Essex  Co.,  164  N.  Y. 
App.  Div.  903,  148  N.  Y.  S.  1063; 
Muller  V.  Chad's  Co.,  185  N.  Y.  App. 
Div.  881,  171  N.  Y.  S.  541;  Harrington 
V.  Hotel  Astor,  184  N.  Y.  App.  Div. 
317, 171 N.  Y.  S.  840. 

«  Shippen  v.  Bowen,  122  U.  S.  575, 
30  L.  Ed.  1172,  7  Sup.  Ct.  Rep.  1283. 

^Thus  in  Massachusetts,  though 
the  restaurant-keeper  has  been  held 
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§  997.  What  is  meant  by  merchantable. 

The  requirement  when  it  exists  that  goods  shall  be  merchantr 
able  does  not  require  that  the  goods  shall  be  of  first  quality 
or  even  that  they  shall  be  as  good  as  the  average  of  goods  of 
the  sort.*^^  In  some  cases  it  is  indeed  said  that  goods  must 
be  of  ''medium  quality,"  ^  but  this  seems  to  go  too  far.  On 
the  one  hand  it  is  not  enough  that  the  article  is  such  as  would 
in  ordinary  parlance  be  called  by  the  name  which  the  buy» 
and  seller  used  to  describe  the  object  of  theu*  bargain,  but,  on 
the  other  hand,  if  there  is  no  warranty  of  fitness  for  a  par- 
ticular pmpose  the  buyer  cannot  claim  more  than  that  the 
goods  with  their  defects  known  shall  be  salable  as  goods  of 
the  general  kind  which  was  named  in  the  contract,  or  to  which 
the  goods,  if  specific,  were  supposed  to  belong. ^^ 

§  998.  Warranty  not  available  to  subpurchaser. 

It  is  a  general  rule  that  one  who  has  a  right  in  contract 
may  assign  that  right  in  effect  by  giving  the  assignee  the 
power  to  enforce  it  in  the  name  and  stead  of  the  assignor. 
There  seems  no  reason  why  a  warranty  should  be  an  exception 
to  this  rule;  and  therefore  a  right  of  action  of  the  first  buyer 
should  be  assignable  to  a  subpurchaser.  ^^  But  however  this 
may  be  it  seems  settled  that  the  mere  resale  of  a  warranted 


a  warrantor^  it  has  also  been  held 
that  where  a  plaintiff  allegres  negli- 
gence, he  must  prove  it.  Ash  v. 
Child's  Dining  HaU  Co.»  231  Mass. 
86,  120  N.  E.  396. 

^Thus  in  Gossler  v.  Eagle  Sugar 
Refinery,  103  Mass.  331,  in  a  sale  of 
''Manila  sugar"  it  was  held  the 
buyer  had  no  cause  to  complain  be- 
cause the  sugar  contained  a  percent- 
age of  sand  and  was  worse  than  the 
average  Manila  sugar.  It  was  not, 
however,  claimed  by  the  buyer  that 
the  sugar  was  not  a  salable  article 
as  Manila  sugar.  So  in  Wilson  v, 
Lawrence,  139  Mass.  318,  1  N.  E.  278, 
a  piano  the  case  of  which  began  to 
check,  diminishing  its  value,  was 
nevertheless  treated  as  merchantable. 

« Howard  v.  Hoey,  23  Wend.  350, 


35  Am.  Dec.  572;  Rodgers  v.  Niles, 
11  Ohio  St.  48,  78  Am.  Dec.  290. 

» Wieler  v,  SchiUzzi,  17  C.  B.  619, 
624;  Kenney  v,  Grogan,  17  Cal.  App. 
527,  120  Pac.  433,  436.  In  Mcaung 
V,  Kelley,  21  Iowa,  508,  the  principle 
was  thus  stated:  ''The  article  shall 
not  have  any  remarkable  defect." 
See  also  Harris  v.  Waite,  51  Vt.  481, 
31  Am.  Rep.  694. 

•*It  is,  however,  said  that  a  war- 
ranty is  not  negotiable  in  SmiUi  r. 
Williams,  117  Ga.  782,  45  S.  E.  394, 
97  Am.  St.  Rep.  220.  By  this  state- 
ment, however,  the  court  merely 
meant  that  a  buyer  of  goods  with 
a  warranty  could  not  by  reselling  the 
goods  with  a  warranty  give  the  sub- 
purchaser an  action  for  his  damages 
against  the  original  seller. 
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article  does  not  ^ve  the  subpurchaser  a  right  to  sue  the 
original  seller  for  damages  caused  him  by  defects  either  in  the 
title  or  quality  of  the  goods.  ^^  Two  reasons  may  be  given 
for  this  result.  In  the  first  place  the  sale  of  the  chattel  does 
not  indicate  that  the  seller  means  to  part  with  his  right  of 
action  for  damages  against  one  who  previously  sold  the  article 
to.  him.  On  the  contrary,  it  may  be  assumed,  that  if  the  orig- 
inal warranty  has  been  broken,  the  original  purchaser  means 
to  retain  whatever  right  he  may  have.^^  Another  reason  is 
that  a  warranty  must,  it  seems,  like  an  insurance  policy, 
be  construed  as  a  contract  of  personal  indemnity.  Therefore, 
though  one  who  purchased  goods  with  a  warranty  might 
assign  a  right  of  action  already  accrued  on  the  warranty  he 
could  not  enlarge  its  scope  so  as  to  make  it  include  the  in- 


K*  Nelson  v.  Annour  Packing  Co., 
76  Ark.  362,  90  S.  W.  288  (quality); 
Welshausen  v.  Charles  Parker  Co.,  83 
Conn.  231,  76  Atl.  271  (quality); 
Smith  0.  WiUiams,  117  Ga.  782,  45 
S.  £.  394,  97  Am.  St.  Rep.  220  (title); 
Prater  v.  Campbell,  110  Ky.  23,  60 
S.  W.  918  (quality);  Flaccomio  t;. 
Eysink,  129  Md.  367,  100  Atl.  510 
(quality);  Lebourdais  v.  Vitrified 
Wheel  Co.,  194  Mass.  341,  80  N.  E. 
482;  Roberts  v.  Anheuser-Busch  Brew- 
ing Assoc.,  211  Mass.  449,  98  N.  E.  95 
(quality);  Gearing  v,  Berkson,  223 
Mass.  267,  111  N.  E.  785,  L.  R.  A. 
1916,  D.  1006  (quality);  Tomlinson  v. 
Armour,  74  N.  J.  L.  274,  69  AU.  883 
(quality);  Walrus  Mfg.  Co.  v,  Mc- 
Mehen,  39  Okl.  667,  136  Pac.  772 
(quality),  51  L.  R.  A.  (N.  S.)  1111; 
Mazetti  v.  Armour,  75  Wash.  622, 
135  Pac.  633,  48  L.  R.  A.  (N.  S.)  213 
(quality).  In  Childs  v,  O'Donnell, 
84  Mich.  533,  538,  47  N.  W.  1108, 
however,  the  court  said  obiter  of  a 
warranty  that  it  "runs  with  the 
goods;  and  see  Richardson  Machinery 
Co.  V,  Brown,  95  Kan.  685,  149  Pac. 
434;  Conestoga  Cigar  Co.  v.  Finke,  144 
F^.  159,  22  Atl.  868,  13  L.  R.  A.  438; 


Trustees  v.  Siers,  68  W.  Va.  125,  69 
S.  E.  468. 

In  Boyd  t;.  Whitfield,  19  Ark.  447; 
York  Mfg.  Co.  v,  Bonnell,  24  Ind.  App. 
667,  57  N.  E.  590,  it  was  held  that 
where  the  subpurchaser  assumed  pay- 
ment of  the  price  on  the  original  sale 
he  might  recover;  but  in  the  absence 
of  a  novation  to  which  the  original 
seUer  was  a  party  it  is  hard  to  see  why 
assumption  of  the  price  should  affect 
the  question.  Such  a  subpurchaser 
was  denied  recovery  in  Wahnis  Mfg. 
Co.  V.  McMehen,  39  Okl.  667,  136 
Pac.  772,  51  L.  R.  A.  (N.  S.)  1111. 

In  Cantani  v.  Swift,  251  Pa.  52,  95 
Atl.  931,  L.  R.  A.  1917,  B.  1272,  it 
was  held  that  a  subpurchaser  of 
dangerous  food  might  maintain  an  ac- 
tion against  the  manufacturer  on  a 
warranty.  The  court  relied  on  cases 
sounding  in  tort  where  the  original 
seller  was  either  negligent  or  had  guilty 
knowledge-  Neither  of  these  elements 
appeared  in  the  Pennsylvania  case. 
See  also  Parks  v.  C.  C.  Yost  Pie  Co., 
93  Kan.  334,  144  Pac.  202,  L.  R.  A. 
1915,  C.  179. 

"  Dukes  t;.  Nelson,  27  Ga.  457,  463; 
Olson  V.  Hurd,  20  Idaho,  47,  116  Pac. 
358. 
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demnification  of  BubpuFchasers.  The  right  would  always 
remain  a  right  to  damages  for  the  injury  the  first  buyer  suffered 
by  the  defective  condition  of  the  article.  As  stated  in  a  subse- 
quent section,  ^^  however,  it  is  generally  held  that  a  buyer 
who  has  bought  goods  with  a  warranty  may  recover  damages 
which  he  has  beeen  compiled  to  pay  a  subpurchaser  to  whom 
the  goods  were  resold  with  a  similar  warranty.  In  this  way 
the  original  warrantor  is  frequently  in  effect  made  liable  in 
the  same  amoimt  that  he  would  have  been  had  the  warranty 
been  held  to  run  with  the  goods  as  a  covenant  of  warranty 
runs  with  land.  The  question  discussed  in  this  section  must 
not  be  confused  with  the  question  concerning  the  liability 
in  tort  to  a  subpurchaser  of  one  who  knowingly  or  negligently 
sells  a  dangerous  article. 

§  999.  Warranty  in  the  Civil  law. 

The  Roman  law  did  not  make  the  close  analogy  between 
express  warranties  and  implied  warranties  that  is  made  in 
our  law.  Either  a  promise  on  the  part  of  the  seller  in  regard 
to  the  goods  or  fraud  imposed  an  obligation  upon  the  seller 
similar  to  that  imposed  in  our  law;  that  is — ^the  buyer  could 
recover  damages  for  the  injury  caused  by  the  seller's  wrong. 
Moreover,  as  is  also  everywhere  the  rule  of  the  Comomon  law. 
the  buyer  could  rescind  the  sale  because  of  fraud.  Unlike 
the  rule  of  the  EngUsh  law,  however,  but  Uke  the  rule  in  many 
of  the  United  States,  ^^  the  buyer  could  also  rescind  a  con- 
tract of  sale  for  breach  of  a  promise  or  warranty.  In  applying 
these  rules,  it  was  held  to  be  a  fraud  if  the  seller  knew  at  the 
time  of  the  contract  of  defects  in  the  goods  which  would 
impair  their  usefulness  for  the  purpose  for  which  they  were 
designated,  and  deliberately  refrained  from  apprising  the 
purchaser  of  the  defects.  If  the  seller  was  innocent  of  fraud 
and  made  no  express  representation  or  promise  in  r^ard  to 
the  goods,  he  was  never  liable  in  damages;  but  as  it  seemed 
imjust  that  a  seller  who,  even  innocently,  had  sold  an  unsound 
article  for  the  price  of  a  sound  one  should  retain  the  price, 
the  buyer  was  allowed  the  right  of  rescission.  Such  defects 
in  the  goods  as  would  justify  the  buyer  in  returning  the  goods 

^  Infra,  {  1356.  ^*  See  infra,  H  1461, 1462. 
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were  called  redhibitory  defects.  It  was  necessary  to  constitute 
such  a  defect  that  it  could  not  readily  have  been  observed 
by  the  buyer  by  inspection  at  the  time  of  the  sale.'**  The 
modem  Civil  law  universally  follows  the  general  principle 
established  by  the  Roman  law.^  The  only  one  of  the  United 
States,  where  the  Civil  law  is  in  force  is  Louisiana.*^  But 
in  South  Carolina  the  fundamental  theory  of  the  Civil  law 
that  a  bargain  to  sell  goods  for  the  price  of  soimd  goods 
implies  a  representation  that  they  are  soimd  has  also  been 


"The  details  of  the  Roman  Law 
are  more  fully  stated  in  Moyle,  Con-, 
tract  of  Sale  in  the  Civil  Law,  188- 
216. 

"The  French  Civil  Code  provides 
in  substance:  Art.  1641.  The  seller 
is  bound  for  latent  defects  which 
make  the  goods  unfit  for  the  use  for 
which  they  were  designed  or  so  dimin- 
ish their  usefuhiess  that  the  buyer 
would  not  have  bought  them,  or 
would  only  have  bought  them  at  a 
lower  price.  Art.  1642.  The  seller 
is  not  bound  for  patent  defects. 
Art.  1643.  The  seller  is  bound  for 
latent  defects  though  he  did  not 
know  of  them,  unless  the  contrary 
is  expressly  stipulated.  Art.  1644. 
The  buyer  has  the  chance  of  return- 
ing the  goods  or  of  keeping  them  and 
paying  part  of  the  price  to  be  fixed 
by  arbitration.  Art.  1645.  If  the  sel- 
ler knew  of  the  defects  he  is  also 
liable  for  damages.  Art.  1648.  The 
buyer  must  bring  a  redhibitory  action 
within  a  reasonable  time. 

Owing  to  the  influence  of  the  French 
Code,  which  has  been  largely  adopted 
in  Italy,  Spain,  Belgium,  Netherlands 
and  most  countries  of  Central  and 
South  America,  it  may  safely  be  as- 
sumed that  a  rule  substantial^  similar 
prevails  in  theseoountries. 

Tlie  German  Civil  Code  provides: 
(450.  The  seDer  is  bound  that  the 
thing  sold  has  not  defects  which  will 
impair  its  value  or  usefulness  for 
Qrdinary    puipoees   or    for    purposes 


provided  for  by  the  contract.  §460. 
The  seller  is  not  bound  for  defects 
known  to  the  buyer  or  for  defects 
which  would  have  been  known  had 
it  not  been  for  gross  negligence  of 
the  buyer  unless  the  seller  promised 
that  the  defects  did  not  exist  or 
fraudulently  concealed  their  existence. 
§  462.  In  case  of  default  by  the  seller, 
the  buyer  may  have  rescission  or 
diooinution  of  the  price.  §463.  If 
the  thing  sold  lacks  a  quality  expressly 
represented  by  the  seller,  or  if  the 
seller  fraudulently  concealed  the  de- 
fect, he  is  liable  for  damages  as  an 
alternative  to  resdssion  or  diminution 
of  the  price. 

■'See  George  v.  Shreveport  Cotton 
Oil  Co.,  114  La.  498,  which  shows 
that  the  rules  of  the  Civil  law  are 
still  in  force  in  Louisiana  and  also 
lays  down  the  principle  that  a  manu- 
facturer is  presumptively  bound  to 
know  the  qualities  of  articles  of  his 
manufacture  which  he  sells.  This 
doctrine  is  particularly  important 
under  the  rule  of  the  Civil  law  that 
a  seller  who  knows  of  defects  in  the 
things  which  he  sells,  but  omits  to  de- 
clare them,  is  liable  in  damages. 
See  also  McLeUan  v.  Williams,  11 
La.  Ann.  721;  Doyle  v,  Fuerst  &  Krsd- 
mer,  Ltd.,  129  La.  838,  56  So.  906,  40 
L.  R.  A.  (N.  S.).  480,  Ann.  Cas.  1913, 
B.  1110;  Meraux  v,  Kenilworth  Sugar 
Co.,  135  La.  39,  64  So.  974;  Bigman  v, 
Loris,  135  La.  285,  65  So.  266. 
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in  force  from  an  early  date,  and  the  maxim  of  o(weat  emptor 
rejected.^ 

§  1000.  Warranties  in  sales  by  sample  under  the  Sales  Act 

The  Uniform  Sales  Act  provides  for  warranties  in  sales  by 
sample  as  follows :  " 
In  the  case  of  a  contract  to  sell  or  a  sale  by  sample — 

(a)  There  is  an  implied  warranty  that  the  bulk  shall  corre- 
spond with  the  sample  in  quality. 

(b)  There  is  an  impUed  warranty  that  the  buyer  shall 
have  a  reasonable  opportimity  of  comparing  the  bulk  with 
the  sample,  except  so  far  as  otherwise  provided  in  section  47 

(3). 

(c)  If  the  seller  is  a  dealer  in  goods  of  that  kind,  there  is 
an  implied  warranty  that  the  goods  shall  be  free  from  any 
defect,  rendering  them  xmmerchantable,  which  would  not  be 
apparent  on  reasonable  examination  of  the  sample.^ 

This  section  of  the  Sales  Act  follows,  with  slight  changes, 
section  15  of  the  English  act.  The  English  act  inserts  at  the 
beginning  a  definition  which  seems  somewhat  too  narrow." 
The  English  act  also  uses  the  word  "condition"  instead  of 
the  word  "warranty.''  As  will  be  seen  in  the  next  sections,  if 
the  English  distinction  between  condition  and  warranty  were 
adopted,  the  obUgation  of  the  seller  would  sometimes  be 
properly  classed  as  a  condition  and  sometimes  as  a  warranty. 
According  to  the  definition  of  warranty  in  the  American  Sales 
Act,  however,  and  the  remedies  there  allowed  the  buyer,  there 
is  no  occasion  to  distinguish  between  a  warranty  and  a  prom- 
issory condition.  In  the  American  act  the  exception  at  the 
end  of  (b)  is  not  found  in  the  English  statute  because  section 
47  (3),  also  (to  which  reference  is  made),  is  not  contained 
in  the  English  act.     In  subsection  (c)  the  qualification  has 

n  Timrod  t^.  Shoolbred,  1  Bay,  324,  » Sale    of    Goods    Act,    {  15    (1). 

1  Am.  Dec.  620;  Bulwinkle  v.  Cramer,  "A   contract   of   sale   is   a   contract 

27  S.  C.  376,  3  S.  E.  225,  13  Am.  for  sale  by  sample  where  there  is  & 

St.  Rep.  645.  term  in  the  contract,  express  or  im- 

*•  Sec.  16.  idied,  to  that  effect."    This  definition 

"^  Gascoigne  v,  Gary  Brick  Co.,  217  could  hardly  include  cases  considered 

Mass.  302,  104  N.  E.  734;  Stewart  v.  infra,  §  252. 
VoU,  81  N.  J.  L.  323,  79  Atl.  1041. 
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been  inserted  in  the  American  act,  ''if  the  seller  is  a  dealer  in 
goods  of  that  kind."  The  English  act  in  regard  to  sales  by 
sample  seems  to  go  beyond  the  previous  section  relating  to 
implied  warranties  of  quality,  in  fastening  upon  the  seller  an 
obligation  to  furnish  merchantable  goods;  for  the  English 
section  here  under  consideration  imposes  such  an  obligation 
upon  the  seller  irrespective  of  whether  the  buyer  was  justified 
in  relying  upon  the  seller's  judgment  because  the  seller  was 
a  manufactiu'er  or  dealer,  or  for  any  other  reason.  It  may 
frequently  happen  that  the  buyer  who  examines  the  sample 
is  quite  as  competent  to  detect  defects  in  the  sample,  which 
are  not  obvious,  as  the  seller.  It  seemed  reasonable,  there- 
fore, to  restrict  the  obligation  of  the  seller  to  furnish  merchant- 
able goods  to  cases  where  he  was  a  dealer,  which  will  also  in- 
clude, necessarily,  cases  where  he  is  a  manufacturer.  As  in 
the  case  of  a  warranty  in  a  sale  by  description,  the  warranty 
is  here  called  an  implied  warranty  because  that  usage  is  com- 
mon, but  as  is  true  of  warranties  in  sales  by  descidption,  the 
warranty  might  more  properly  be  called  express.®^ 


§  1001.  There  may  be  a  contract  to  sell  or  a  sale  by  sample. 

It  is  common  to  speak  of  sales  by  sample  rather  than  con- 
tracts to  seU  by  sample,  and  in  New  York  apparently,  the 
term  ''sale  by  sample"  is  restricted  to  cases  where  "the  goods 
are  in  esse*'  and  "the  sample  is  taken  from  the  bulk,"  •^  but 
this  usage  is  not  the  common  one,  and  there  seems  no  reason 
why  a  contract  to  produce  goods  like  a  pattern  should  not 
be  called  a  contract  to  sell  by  sample.^^    In  truth,  a  sample 


**It  was  80  called  in  Bradford  v. 
Manly,  13  Mass.  139,  7  Am.  Dec. 
122,  where  the  court  said:  ''A  sale 
by  sample  is  tantamount  to  an  ex- 
press warranty  that  the  sample  is  a 
true  representative  of  the  kind." 
Tbe  warranty  is  also  called  ''ex- 
press "  in  Gumey  v,  Atlantic,  etc.,  Ry. 
Co.,  58  N.  Y.  358,  and  in  Vanderhorst 
V,  MacTaggart,  1  Brev.  269,  2  Am. 
Dec.  667. 

•»  Gumey  v.  Atlantic,  etc.,  Ry.  Co., 
58  N.  Y.  358;  Smith  v.  Coe,  55  N.  Y. 


App.  Div.  585,  170  N.  Y.  162,  612, 
63  N.  E.  57;  Ideal  Wrench  Co.  v. 
Garvin  Mach.  Co.,  92  N.  Y.  App. 
Div.  187,  87  N.  Y.  S.  41,  aflfd.  181 
N.  Y.  573,  74  N.  E.  1118;  Lowenberg 
V.  Block,  140  N.  Y.  S.  375. 

*^The  following  cases  apparently 
related  to  imspecified  goods.  The 
seller  contracted  to  furnish  goods  in 
the  future  of  a  kind  like  a  sample. 
Heilbutt  V.  Hickson,  L.  R.  7  C.  P. 
438;  Jones  v.  Padgett,  24  Q.  B.  D. 
650;   Drummond   v.    Van    Ingen,    12 
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is  simply  a  way  of  describing  the  subject-matter  of  the  bai^^, 
and  the  principles  which  are  applicable  to  contracts  to  sell 
and  sales  by  description  are  applicable  here.*^  Description 
may  be  used  as  a  means  of  identifying  existing  goods  or  as 
a  means  of  describing  the  qualities  of  existing  goods  which 
are  otherwise  identified;  and  i^in,  as  a  means  of  describing 
nonexisting  or  imidentified  goods.  The  same  principles  are 
applicable  where  the  description  is  by  means  of  a  sample. 
In  the  first  case  where  the  description  or  sample  is  itself  the 
means  provided  for  identifying  the  goods  which  are  the  sub- 
ject of  the  bargain,  if  the  goods  are  not  like  the  description 
or  sample,  the  means  of  identification  fails  and  no  title  can 
pass,  though  the  parties  purported  to  make  an  executed  sale.^ 


A.  C.  284;  Meyer  Drug  Go.  v.  Puckett, 
199  Ala.  331,  35  So.  1010;  Woicester 
Mfg.  Go.  p.  Waterbury  Brass  Go.»  73 
Gonn.  554,  48  Ail.  422;  Love  v,  Barnes- 
viUe  Mfg.  Go.,  3  f^ennewill,  152,  50 
AU.  536;  Home  Tiightning  Rod  Go. 
V.  Neff,  60  Iowa,  138,  14  N.  W.  216; 
Whitanore  v.  South  Boston  Iron  Go.,  2 
Allen,  52;  Pike  v.  Fay,  101  Mass.  134; 
Androvette  t^.  Paries,  207  Mass.  86, 
92  N.  E.  1006;  Gasooigne  v,  Gary 
Brick  Go.,  217  Mass.  302,  104  N.  E. 
734,  Ann.  Gas.  1017  G.  336;  Wood  t^. 
Michaud,  63  Mmn.  478,  65  N.  W. 
963;  Boothby  9.  Plaisted,  51  N.  H. 
436,  12  Am.  Rep.  140;  Hazgous  v. 
Stone,  5  N.  Y.  73;  Haidt  v.  Western 
Electric  Go.,  84  N.  Y.  App.  Div.  240; 
Washington  Brick  Go.  v,  Sinnott,  02 
N.  Y.  S.  504;  Dayton  t^.  Hooglund, 
30  Ohio  St.  671;  Hume  v.  Sherman 
Gotton  Go.,  27  Tex.  Giv.  App.  366, 
65  S.  W.  300.  In  the  following  cases 
the  decisions  apparently  related  to  a 
sale  of  specified  goods:  Ty®  ^'  f^nmore, 
3  Gampb.  462;  Gardiner  v.  Gray,  4 
Gampb.  144;  Russell  v,  Nicolopulo, 
8  G.  B.  (N.  S.)  362;  Webster  p.  Granger, 
78  lU.  230;  Bradford  v.  Manly,  13 
Mass.  130,  7  Am.  Dec.  122;  Atwater  v. 
Glancy,  107  Mass.  360;  Gould  v. 
Stein,  140  Mass.  570,  22  N.  E.  47, 
5  L.  R.  A.  213,  14  Am.  St.  Rep.  455; 


Texas  Fruit  Go.  v.  Lane,  101  Mo. 
App.  712,  74  S.  W.  100;  Bernstein 
p.  Loomis,  87  N.  Y.  S.  134;  Abel  v. 
Murphy,  43  N.  Y.  Misc.  Rep.  648, 
88  N.  Y.  S.  256.  In  Heyworth  v. 
Hutchinson,  L.  R.  2  Q.  B.  447,  451, 
a  case  where  goods  were  warranted 
"about  equal  to  sample,"  Blackburn, 
J.,  says:  "Generally  speaking,  when 
the  contract  is  as  to  any  goods  such  a 
clause  is  a  condition  going  to  the 
essence  of  the  contract,  but  when  the 
contract  is  as  to  specific  gcxxls  the 
clause  is  only  collateral  to  the  contract, 
and  is  the  subject  of  a  cross-action, 
or  matter  in  reduction  c^  damages." 

*>  Thus  in  Drummond  v.  Van  Ingen, 
12  A.  G.  284,  205,  Lord  Macnagfiten 
said:  "After  all,  the  office  of  a  sample 
is  to  present  to  the  eye  the  real  mean- 
ing and  intention  of  the  parties  with 
regard  to  the  subject-matter  of  the 
contract,  which,  owing  to  the  impo^ 
fecUon  of  language,  it  may  be  difficult 
or  impossible  to  express  in  words.  The 
sample  speaks  for  itself."  See  also 
Golumbus  &c.  Iron  Go.  v.  See,  169 
Mich.  661,  135  N.  W.  020;  Kupfer  v. 
PeUman,  67  N.  Y.  Misc.  149,  152,  121 
N.  Y.  S.  1081. 

*  Thus,  in  Asemar  o.  GaaeDa,  L.  R. 
2  G.  P.  431,  the  phiintiff  sold  128 
specific  bales  of  cotton,  to  airiye  to 
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In  the  second  case,  however,  if  the  parties  purport  to  make 
an  executed  sale  and  the  goods  are  clearly  identified  as  being 
the  goods  in  regard  to  which  the  bargain  related,  there  seems 
no  reason  why  title  should  not  pass  though  the  goods  be  not 
equal  to  sample.^  In  case  the  goods  in  r^ard  to  which  parties 
are  dealing  are  not  specified,  the  bargain  is  necessarily  exec- 
utory, and  even  though  the  goods  are  specified,  the  bargain 
may,  nevertheless,  be  executory  if  the  parties  so  intend.  But 
these  cases  need  not  be  distinguished,  so  far  as  the  obligation 
of  the  seller  is  concerned.  His  obligation  in  each  of  them  is 
the  same.  If  he  does  not  deliver  the  goods  equal  to  the  sample, 
whether  the  bargain  was  a  sale  or  a  contract  to  sell,  he  will 
be  liable.  The  buyer's  remedies  may,  however,  vary  and  the 
acceptance  of  the  goods  may  have  an  effect  in  destroying  this 
liability,  and  the  difference  in  this  respect,  if  any,  in  the  sev- 
eral cases,  will  be  hereafter  considered.  Risk  of  loss  and  other 
incidents  of  title  will  also  be  affected  if  the  sale  is  executed. 

§  1002.  A  sample  is  a  term  of  the  contract 
In  the  typical  case  of  a  contract  to  sell  or  a  sale  by  sample, 

the    defendants,    guaranteeing    them  doubt  that  the  goods  in  question  were 

equal  to  a  sealed  sample.    The  sample  the  goods  as  to  which  the  parties  had 

was  of   "long  staple   Salem."     The  been  bargaining,   although  not  pos- 

bales  were  "Western  Madras,"  which  sessing  the  nature  or  quality  guaran- 

required  different  machinery  to  make  teed.   See  also  ir^ra,  §§  1008, 1009. 

it  up.    The  defendants  refused  to  ao-  ^  As  to  what  constitutes  su£5cient 

cept  the  bales,  and  it  was  held  they  identification,   see  Holmes,   Common 

were   not  bound   to,   in   spite  of   a  Law,  310,  commenting  on  Gardner  v, 

clause  in  the  contract   "^ould  the  Lane,   12  Allen,  30;  s.  c,   9  Allen, 

quality  prove  inferior  to  the  guar-  492,  85  Am.  Dec.  779,  98  Mass.  517. 

antee,  a  fair  allowance  to  be  made."  In  this  case  the  purchaser  was  held 

The  court  held  that  there  was  an  es-  to  have  no  title  as  against  the  seller's 

sential   difference   of   the   species   of  creditors  to   specific   barrels   pointed 

the  sample  and  the  cotton  tendered,  out   to   the   buyer,   but   erroneously 

See  also  Varley  v,  Whipp,   [1900]   1  stated   to   contain   No.    1   mackerel, 

Q.  B.  513;  Gill  v.  M'DoweU,  [1903]  2  whereas  in  fact  some  contained  No. 

If.  K.B.4fi3;Gardnert;.  Lane,  12  Allen,  3  mackerel  and  some  contained  salt. 

39;  s.  c,  9  Allen,  492,  85  Am.  Dec.  The  subject-matter  of  the  sale  was 

779,  96  Mass.  517;  Abel  v.  Murphy,  here  identified  both  as  being  the  con- 

43  N.  Y.  Misc.  Rep.  648,  88  N.  Y.  tents  of  specific  barrels  and  also  by 

8.   256.     These  decisions  go  farther  description.     The  primary   intention 

than  the  text  in  since  all  of  them  of  the  buyer  was  probably  not  to 

there  were  other  means  of  identifjring  take   title  to   those  specific  barrels, 

the  goods  than  the  sample  or  descrip-  but  rather  to  take  title  to  No.  1  mao- 

tioii,  so  that  in  fact  there  could  be  no  kerel. 
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the  seller  expressly  agrees  or  guaxantees  that  the  bulk  of  the 
goods  are,  or  shall  be,  equal  to  the  sample.  There  can  be  no 
question  of  his  obligation  to  furnish  such  goods  or  of  his 
liability  in  case  he  fails  to  do  so.  This  has  often  been  decided."^ 
In  Pennsylvania  alone  a  narrower  obligation  was  formerly 
placed  upon  the  seller.  He  was  held  bound  to  furnish  goods 
of  the  same  kind  as  the  sample,  but  not  of  the  same  quality." 
But  the  Pennsylvania  law  was  corrected  by  a  statute  ''^  pro- 
viding that  there  should  be  a  warranty  in  a  sale  by  sample 
that  the  bulk  is  of  the  same  quality  as  the  sample;  ^^  and  in 
1915  the  Uniform  Sales  Act  was  enacted.  It  is  also  settled 
that  if  the  goods  do  not  correspond  with  the  sample,  the 
buyer  may  refuse  to  receive  them.^*    The  English  Sale  of 


••Parkinson  t;.  Lee,  2  East,  314 
(Lawrence,  J.,  said  of  such  a  bargain, 
that  the  contract  was  ''no  more  than 
that  the  bulk  should  agree  with  the 
sample");  Parker  v.  Palmer,  4  B.  & 
Aid.  387  (Chief  Justice  Abbott  said: 
"The  words  'per  sample'  introduced 
into  this  contract  may  be  considered 
to  have  the  same  effect  as  if  the  seller 
had  in  express  tenns  warranted  that 
the  goods  sold  should  answer  the 
description  of  a  small  parcel  exhibited 
at  the  time  of  the  sale");  Meyer  v, 
Everett  Pulp  Co.,  193  Fed.  867,  113 
CCA.  643;  Love  v.  Bamesville  Mfg. 
Co.,  3  Pennew.  152,  50  Atl.  536; 
Imperial  Portrait  Co.  v.  Bryan,  111 
Ga.  99, 36  S.  E.  291;  Gunther  v.  Atwell, 
19  Md.  157;  Whitmore  v.  South  Boston 
Iron  Co.,  2  Allen,  52;  Atwater  v, 
Clancy,  107  Mass.  369;  Borden  v.  Fine, 
212  Mass.  425,  98  N.  E.  1073;  Texas 
Fruit  Co.  t;.  Lane,  101  Mo.  App.  712, 
74  S.  W.  100;  Bloom  v,  Reisman,  135 
N.  Y.  S.  547,  76  Misc.  524;  Dickinson 
Brick  Co.  v,  Crowe,  63  Wash.  550, 
115  Pac.  1087. 

••Boyd  V,  Wilson,  83  Pa.  St.  319, 
24  Am.  Rep.  176.  This  rule  was  in 
line  with  the  Pennsylvania  decisions 
in  regard  to  sales  by  description.  Fra- 
ley  V.  Bisphan,  10  Pa.  St.  320,  51  Am. 
Dec.  486.    And  generally  in  regard  to 


representations  inducing  a  sale.  Will- 
iston.  Sales  §  199.  On  the  whole  sub- 
ject, the  Pennsylvania  law  has  been 
open  to  criticism,  but  the  enactment 
of  the  Uniform  Sales  Act  has  prsum- 
ably  corrected  its  archaisms. 
»Act  of  April  13,  1887  (P.  L.  21, 

§1). 
^^See  Cox  v.  Andersen,  194  Mass. 

136,  80  N.  E.  236. 

'•Hibbert  V.  Shee,  1  Campb.  113 
(Lord  EUenborough  said  in  regard  to 
a  sale  by  sample:  "If  I  buy  a  com- 
modity wholly  discordant  to  that 
which  IB  promised  me,  I  am  not  boiud 
to  accept  of  a  compensation  for  the 
dissimilarity.  This  is  not  a  perfoi^ 
mance  of  the  contract");  Wells  r. 
Hopkins,  5  M.  &  W.  7;  Azemar  r. 
Casella,  L.  R.-2  C  P.  431,  466;  McGee 
V.  Billingsley,  3  Ala.  679;  Penn  r. 
Smith,  93  Ala.  476,  9  So.  609,  98  Ala. 
560,  12  So.  818,  104  Ala.  445,  18  So. 
38;  Merriman  v.  Chapman,  32  Conn. 
146;  Worcester  Mfg.  Co.  v.  Wateibuiy 
Brass  Co.,  73  Conn.  554,  48  AU.  422; 
Love  V.  Bamesville  Mfg.  Co.,  3  Pennew. 
152,  50  AU.  536;  GiU  v.  Kaufman,  16 
Kans.  571;  H<Hne  Lightning  Rod  Co. 
V,  Neff,  60  Iowa,  138,  14  N.  W.  216. 
Gunther  v.  Atwell,  19  Md,  157;  Pike 
V.  Fay,  101  Mass.  134;  National  En- 
graving Co.  t^.  Queen  City  Laundry, 
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Goods  Act  by  calling  the  obligation  of  the  seller  a  condition 
implies  that  in  every  case  the  seller  may  thus  refuse  to  receive 
the  goodS;  making  no  exception  in  case  the  goods  are  specific 
goods  identified  in  some  other  way  than  by  the  sample.  The 
American  Sales  Act,  though  it  calls  the  obligation  a  warranty, 
produces  the  same  result  because  rescission  is  allowed  as  a 
remedy  for  breach  of  warranty.  To  permit  the  buyer  to 
reject  the  goods  in  every  case  if  not  up  to  sample  seems  in 
conformity  with  justice,  and  if,  as  under  the  American  Sales 
Act,  rescission  is  allowed  of  an  executed  sale  for  breach  of 
warranty,  there  is  entire  consistency  in  the  law.  But  where 
rescission  of  an  executed  transfer  of  title  is  not  allowed,  as 
in  England,  an  absolute  right  given  in  the  case  of  a  sale  by 
sample  seems  inconsistent  ^^  with  the  general  rule.  Whether 
a  buyer  who  has  received  and  accepted  the  goods  although 
not  conforming  to  the  sample,  has  assented  to  receive  those 
specific  goods  as  full  satisfaction  of  the  seller's  obligation 
has  been  previously  considered.^^  But  if  the  acceptance  of 
the  goods  does  not  thus  operate,  the  buyer,  as  an  alternative 
remedy  to  those  already  referred  to,  may  recoup  from  the 
contract  price  the  difference  in  value  of  the  goods  received 
and  those  promised.^^   The  seller  is  boimd,  moreover,  to  deliver 


92  Neb.  402,  138  N.  W.  575;  Boothby 
o.  Plabted,  51  N.  H.  436,  12  Am.  Rep. 
140;  Washington  Brick  Ck>.  v.  Sinnott, 
92  N.  Y.  S.  504;  Hume  v.  Sherman 
Cotton  Co.,  27  Tex.  Civ.  App.  366, 
65  S.  W.  390. 

7' This  has  been  observed  by  the 
learned  editors  of  the  fifth  English 
edition  of  Benjamin,  Sale,  who  make 
the  following  comment  on  page  642, 
note  3:  "Whether,  however,  the  word 
'condition'  should  not,  in  the  case 
of  a  contract  for  the  sale  of  specific 
goods,  be  interpreted  as  'stipulation,' 
having  regard  to  the  provisions  of 
8.  11  (1)  (c),  is  doubtful.  If  the  Legis- 
lature intended  to  declare  the  common 
law,  as  laid  down  in  Street  v,  Blay, 
[1831]  2  B.  &  Ad.  456,  under  which 
the  buyer  of  specific  goods,  in  whom 
the  property  is  vested,  cannot  treat 


the  breach  of  a  stipulation  as  to  quality 
as  the  breach  of  a  condition,  it  seems 
doubtful  whether  this  intention  has 
been  carried  out,"  citing  id.  p.  567,  and 
as  to  sales  of  specific  goods  according 
to  sample  per  Cur,  in  Dawson  v. 
CoUis,  [1851]  10  C.  B.  523;  and  per 
Cwr,  in  Heyworth  v,  Hutchinson, 
[1867]  L.  R.  2  Q  B.  447.  The  English 
decisions  prior  to  the  Sale  of  Goods 
Act  had,  as  already  observed,  gone 
very  far  in  holding  that  a  difference  in 
the  bulk  of  specified  goods  sold  by 
sample  is  such  a  difference  of  species 
as  to  prevent  a  transfer  of  title.  Aze- 
mar  v.  Casella,  L.  R.  2  C.  P.  431.  See 
8upra,  n.  66. 

^*8eesupra,  §§ 700 el aeq. 

7<  McGee  v.  Billingsley,  3  Ala.  679; 
Graff  V.  Foster,  67  Mo.  512;  Wash- 
ington Brick  Co.  v.  Sinnott,  92  N.  Y. 
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goods  not  simply  conforming  to  the  sample,  but  also  oonfonn- 
ing  to  any  verbal  description  given  of  the  goods.^* 


§  1003.  The  sample  as  a  representation  as  to  the  bulk. 

In  many  cases  it  has  been  held  that  the  mere  fact  that  a 
sample  is  exhibited  does  not  make  the  transaction  a  sale  by 
sample.  It  has  even  been  said  that  there  must  be  an  intention 
to  contract  that  the  bulk  shall  be  equal  to  the  sample  or  the 
seller  is  not  liable  as  warranting  that  fact.  The  question 
here,  however,  is  precisely  the  same  as  that  considered  in 
connection  with  express  warranties.^  If,  as  was  urged,  an 
aflSrmation  in  regard  to  goods  to  induce  the  buyer  to  enter 
into  a  bargain  is  an  express  warranty  irrespective  of  an  in- 
tention to  contract,  no  difference  of  principle  can  be  found 
if  a  sample  is  used  as  a  means  of  making  such  a  representation 
instead  of  words.  As  might  be  expected,  the  authorities 
are  somewhat  divided.^'  The  actual  decisions,  however,  are 
not  so  conflicting  as  some  of  the  langui^e  used  might  lead  one 
to  suppose.  By  regarding  a  representation  as  evidence  of 
a  promise  by  the  seller,  courts  which  hold  that  it  is  necessaiy 


S.  504;  Dayton  t^.  Hooglund,  39  Ohio 
St.  671;  Brantley  v.  Thomas,  22  Tex. 
270,  73  Am.  Dec.  264;  Hume  v.  Shei^ 
man  Cotton  Co.,  27  Tex.  Civ.  App. 
366,  65  S.  W.  390. 

w  See  infra,  §  1007. 

"  See  supra,  §  971. 

^In  the  following  cases  the  view 
was  expressed  that  the  parties  must 
have  manifested  an  intention  to  con- 
tract that  the  bulk  should  be  like 
the  sample:  Browning  v,  McNear, 
145  Cal.  272,  78  Pac.  722;  Imperial 
Portrait  Co.  v.  Bryan,  111  Ga.  99, 
36  S.  E.  291;  Gunther  v.  Atwell,  19 
Md.  157;  Day  v.  Raguet,  14  Minn. 
273;  Wood  v.  Michaud,  63  Minn.  478, 
65  N.  W.  963;  Hargous  v.  Stone,  5 
N.  Y.  73;  Beirne  v.  Dord,  5  N.  Y. 
95,  55  Am.  Dec.  321;  Burrowes  Co. 
V.  Rapid  Safety  Filter  Co.,  97  N.  Y. 
S.  1048;  Proctor  v.  Spratley,  78  Va. 
254;  American  Canning  Co.  v.  Flat 


Top  Grocery  Co.,  68  W.  Va.  698^  70 
S.  E.  756,  758.  On  the  other  hand, 
excellent  authorities  uphold  the  view, 
which  it  is  submitted  is  the  better  one^ 
that  an  exhibition  of  a  sample  under 
circumstances  which  make  it  tanta- 
mount to  a  representation  that  the 
bulk  of  the  goods  is,  or  will  be,  equal 
to  the  sample,  amounts  to  a  war- 
ranty if  a  bargain  is  induced  thereby. 
Bradford  v.  Manly,  13  Mass.  139,  7 
Am.  Dec.  122;  Atwater  v,  Clancy, 
107  Mass.  369;  Gould  v.  Stein,  149 
Mass.  570,  22  N.  E.  47,  5  L.  R.  A. 
213,  14  Am.  St.  Rep.  455;  Benstein 
V,  Loomis,  87  N.  Y.  S.  134;  Abel  v. 
Murphy,  43  N.  Y.  Misc.  Rep.  648, 
88  N.  Y.  S.  256.  See  also  RusseO 
V.  Nicolopule,  8  C.  B.  (N.  S.)  362; 
Weston  V,  Bamicoat,  175  Masa.  454, 
56  N.  E.  619,  49  L.  R.  A.  612;  Dayton 
V.  Hooglund,  39  Ohio  St.  671. 
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that  the  seller  should  contract  that  the  goods  are  like  the 
sample  are  enabled  to  cover  most  cases  where  the  seller  exhibits 
a  sample  and  represents  that  the  bulk  corresponds  with  the 
sample.'* 


§  1004.  The  samide  not  alwajrs  a  representation  as  to  the  bulk. 

Though  a  representation  express  or  implied  on  the  part 
of  the  seller  that  the  bulk  is,  or  will  be,  equal  to  the  sample, 
should  amount  to  a  warranty  regardless  of  whether  this 
representation  formed  part  of  the  contract  or  merely  induced 
it;  it  must  not  be  assiuned  that  in  every  case  where  a  sample 


n  Thus  in  Browning  v,  McNear,  145 
Cal.  272,  279,  the  court  said:  "The 
sale  by  sample  contemplated  by  the 
law  is  one  the  circumstances  of  which 
indicate  something  in  the  way  of 
representation  by  the  vendor,  to  the 
effect  that  a  sample  exhibited  fairly 
represents  the  bulk."  But  imme- 
diately followed  this  by  saying:  "To 
constitute  a  sale  by  sample  it  must 
appear  that  the  parties  'contracted 
solely  in  reference  to  the  sample  ex- 
hibited, that  they  mutually  under- 
stood that  they  were  dealing  with  the 
sample  as  an  agreement  or  under- 
standing that  the  bulk  of  the  com- 
modity corresponded  with  it.'  Beime 
V.  Dord,  5  N.  Y.  05,  55  Am.  Dec.  321, 
and  note;  Benjamin,  Sale,  American 
note  (7th  ed.)i  p.  685;  15  Am.  &  Eng. 
Encyc.  of  Law  (2d  ed.),  p.  1227." 
These  two  sentences  lay  down  incon- 
sistent tests.  The  same  inconsistency 
is  found  in  two  successive  sentences  in 
Tiedeman,  Sales,  §  188,  quoted  in 
Imperial  Portrait  Co.  v.  Bryan,  111 
Ga.  99.  A  representation  is  first  sug- 
gested as  the  test  and  then  an  inten- 
tion to  contract.  But  a  representa- 
tion need  not  be  part  of  the  contract. 
Thus,  in  Weston  v.  Bamiooat,  175 
Mass.  454,  56  N.  E.  619,  49  L.  R.  A. 
612,  an  order  was  given  for  a  monu- 
ment "the  same  to  be  made  of  first- 
dass  Westerly  granite."    Prior  to  the 


formation   of   the   contract,   samples 
had  been  exhibited.    The  court  held 
the  sale  was  by  description  and  not 
by  sample,  but  added:  "Possibly  the 
fact  that  the  sample  had  been  ex- 
hibited might  have  some  bearing  on 
the     meaning     of     'white     Westerly 
granite,'  and  of  'first  class,'  so  far  as 
it  applied  to  the  quality  of  the  stone, 
but  the  letter  made  the  test  of  per- 
formance conformity  to  the  words  of 
description  used,   not   conformity  to 
the  piece  of  stone  previously  shown." 
It  is  submitted  that  if  the  seller  had 
represented  the  sample  to  be  a  fair 
sample  of  "first  quality  white  West- 
erly granite,"   he  would  have   been 
held  to  the  truth  of  that  representa- 
tion as  of  any  other  affirmation  of 
fact  made  to  induce  the  sale,  though 
the  words  could  hardly  be  said  to 
form  part  of  the  contract.    In  Dayton 
t^.  Hooglund,  39  Ohio  St.  671,  a  foreign 
manufacturer  of  iron,  who  had  sold 
some  to  a  customer  in  this  country, 
advised  another  customer,  known  to 
be  a  manufacturer  of  bolts  and  nuts, 
to  buy  of  the  first  customer  "a  ton 
or  two  for  sample."    The  latter  having 
acted  upon  the  advice,   and  having 
found   the   iron   satisfactory  for   his 
purpose,  ordered  twenty  tons  of  the 
foreign   manufacturer.     It  was   held 
that  there  was  a  warranty  that  the 
twenty  tons  should  be  like  the  sample. 
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is  shown  a  warranty  of  this  sort  arises.  Thus  the  seller  may 
take  a  sample  of  the  goods,  being  himself  ignorant  as  to  their 
quality,  and  may  represent  to  the  buyer  merely  that  the 
sample  which  he  exhibited  was  fairly  taken  from  the  bulk. 
If  this  representation  is  true  and  the  seller  neither  represents  nor 
promises  that  the  goods  shall  be  equal  to  the  sample,  he  would 
not  be  liable  if  the  bulk  proved,  in  parts,  not  to  be  equal  to 
the  sample.^  Whether  a  seller  who  exhibits  a  sample  does 
represent  that  the  bulk  is  like  the  sample,  or  merely  that 
the  sample  was  honestly  and  properly  taken,  and  that  the 
buyer  must  take  his  own  risk  as  to  the  bulk,  is  a  question  of 
fact  in  each  case.^^  So  a  sample  may  be  shown  which  is 
confessedly  not  identical  with  the  goods  which  form  the 
subject  of  the  bargain,  merely  to  give  an  idea  of  the  general 
kind  of  goods.  ^^     Again,  though  the  seller  may  exhibit  a 


'''See  Gardiner  v.  Gray,  4  Gampb. 
144.  Samples  of  waste  silk  were  ex- 
hibited. Lord  Ellenborough  said: 
''The  sample  was  not  produced  as  a 
warranty  that  the  bulk  corresponded 
with  it,  but  to  enable  the  purchaser 
to  form  a  reasonable  judgment  of  the 
commodity."  That  is,  the  seller  sub- 
mitting a  fairly  taken  sample  as 
such  to  the  buyer's  inspection  and 
judgment  does  not  necessarily  repre- 
sent anything  more  than  that  the 
sample  was  honestly  and  properly 
taken.  See  also  Gunther  v.  Atwell, 
19  Md.  157;  Androvette  v.  Parks,  207 
Mass.  86,  92  N.  E.  1006;  Hargous  v. 
Stone,  5  N.  Y.  73;  American  Canning 
Co.  V.  Flat  Top  Grocery  Co.,  68  W. 
Va.  698,  70  S.  E.  766,  768;  Borthwick 
V.  Young,  12  Ont.  App.  671. 

•*  Atwater  v.  Clancy,  107  Mass. 
369;  Gould  v.  Stein,  149  Mass.  670, 
22  N.  E.  47,  5  L.  R.  A.  213,  14  Am. 
St.  Rep.  466;  Columbia  River  Packers* 
Assoc.  V.  Springfield  Grocer  Co.,  129 
Mo.  App.  132,  108  S.  W.  113;  Beime 
V.  Dord,  6  N.  Y.  96,  65  Am.  Dec. 
321. 

■*  In  Wood  V.  Michaud,  63  Minn. 
478,  65  N.  W.  963,  a  contract  was 


made  for  the  sale  of  canned  com.  A 
sample  was  shown  of  the  seller's 
manufacture  of  the  previous  year. 
The  court  held  this  was  not  a  sale  by 
sample  because  it  was  matter  of  com- 
mon knowledge  that  com  grown 
in  one  year  was  not  precisely  like 
that  grown  in  another  year,  and, 
therefore,  the  com  of  the  ensuing  year 
when  canned  would  not  be  precisely 
the  same  as  canned  com  of  the  past 
year.  It  is  submitted,  however,  that 
in  this  case,  though  there  was  no 
warranty  that  the  goods  should  be 
just  like  the  sample,  there  was  a 
warranty  that  the  goods  furnished 
should  be  similar  in  methods  of  prepa- 
ration and  general  appearance.  See 
also  In  re  Nathan,  200  Fed.  379,  118 
C.  C.  A.  631;  Christian  t;.  Knight,  128 
Ga.  601,  67  N.  E.  763;  Androvette  9. 
Parks,  207  Mass.  86,  92  N.  £.  1006; 
Cox  V.  Andersen,  194  Mass.  136^  80 
N.  E,  236;  Beime  v.  Dord,  5  N.  Y. 
95,  65  Am.  Dec.  321  (a  decision  tibe 
correctness  of  which  may  be  doubted. 
There  seems  to  have  been  ground  for 
finding  that  there  was  a  representation 
that  the  bulk  was  like  the  sample); 
Smith  V.  Coe,  55  N.  Y.  App.  Div.  585, 
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sample,  he  may  expressly  require  the  buyer  to  examine  the 
goods  and  make  the  purchase  on  the  basis  of  such  inspection.^^ 
Sometimes  the  buyer  himself  takes  the  sample.  It  is  evident 
in  such  a  case  that  imless  the  seller  makes  some  express 
representations  he  cannot  be  held  to  warrant  that  the  goods 
are,  or  shall  be,  like  the  sample.^^  Sometimes  the  sample 
is  taken  by  an  official,  as  both  parties  know.^^  As  the  war- 
ranty in  a  sale  by  sample,  like  other  warranties,  requires  for 
its  existence  reliance  by  the  buyer  upon  the  statement  or 
representation  of  the  seller,  if  the  buyer  refuses  to  rely  upon 
the  sample  and  makes  an  examination  of  the  bulk  for  himself, 
upon  which  he  places  his  sole  reliance,  the  idea  of  warranty 
is  excluded.*  It  is  not  necessary,  however,  that  the  buyer 
should  place  his  sole  reliance  upon  the  sample;  it  is  enough 
if  the  representation  made  by  the  sample  is  part  of  the  induce- 
ment which  leads  him  to  make  the  bargain. 


§  1006.  Buyer's  right  of  inspection. 

It  is  a  general  principle  of  the  law  of  sales  that  unless  the 
terms  of  the  contract  necessarily  imply  the  contrary,  the  buyer 
shall  not  be  obliged  to  pay  the  price  unless  and  until  he  has 


67  N.  Y.  8.  350,  170  N.  Y.  162,  612,  63 
N.  E.  67. 

s*  Barnard  t;.  Kellogg,  10  Wall.  383, 
19  L.  Ed.  d87,  illustrates  this.  The 
buyer  requested  the  seller  to  furnish 
samples  of  a  certain  wool  and  the 
seller  did  so.  The  buyer  thereupon 
offered  to  take  the  wool  if  equal  to 
the  samples  furnished  and  the  seller 
replied  accepting,  provided  Kellogg  & 
Co.  examined  the  wool.  The  buyer 
did  so  and  bought  it.  It  proved  to 
be  falsely  packed,  the  interior  of  the 
bales  being  made  up  of  inferior  wool 
and  foreign  matter.  The  seller  was 
ignorant  of  the  defect.  It  was  held 
the  sdler  was  not  liable,  the  court 
saying:  ''That  the  wool  was  not 
sold  by  sample  clearly  appears,  and 
it  is  equally  clear  that  both  sides 
understood  that  the  buyer  if  he 
bought  was  to  be  hiB  own  judge  of 


the  quality  of  the  article  he  pur- 
chased.'' See  also  Salisbury  v.  Stainer, 
10  Wend.  159,  32  Am.  Dec.  437; 
Hargous  t;.  Stone,  5  N.  Y.  73. 

"The  seller  may,  however,  adopt 
the  action  of  the  buyer  in  taking  the 
sample  and  vitually  represent  the 
sample  to  represent  the  bulk.  Abel 
V,  Murphy,  43  N.  Y.  Misc.  Rep.  648, 
88  N.  Y.  S.  256.  In  Ames  v.  Jones,  77 
N.  Y.  614,  though  the  buyer  bought  on 
the  faith  of  the  sample,  the  seller  did 
not  even  know  that  it  had  been  taken. 
Of  course  no  warranty  could  be  found. 

^  In  the  leading  case  of  Gunther  v. 
Atwell,  19  Md.  157,  the  court's  re- 
marks on  this  matter  are  iostructive 
(pp.  169,  170). 

« See  Barnard  v,  Kellogg,  10  Wall. 
383,  19  L.  Ed.  987,  stated  wpro,  n.  83; 
Salisbury  v.  Stainer,  19  Wend.  159,  32 
Am.  Dec.  437. 
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had  an  opportunity  to  inspect  the  goods.^  The  effect  of  the 
provision  in  regard  to  mspection  in  section  16  of  the  Sales 
Act  ^  is  that  the  mere  fact  that  a  contract  to  sell  or  a  sale  is 
made  by  sample  does  not  exclude  the  operation  of  the  gea- 
eral  rule,  and  that,  therefore,  the  buyer  need  not  take  the 
goods  or  pay  the  price  until  he  has  had  a  chance  to  see  them, 
and  the  seller  is  bound  to  give  him  a  chance." 


§  1006.  Merchantability. 

As  a  general  rule  all  the  buyer  is  entitled  to,  in  case  of  a  sale 
or  contract  to  sell  by  sample,  is  that  the  goods  shall  be  like  the 
sample.  He  has  no  right  to  have  the  goods  mercliantable 
if  the  sample  is  not.^  The  reason  upon  which  this  rule  is 
based  is  identical  with  that  which  denies  an  implied  warranty 
generally  to  a  buyer  who  has  inspected  the  goods  which  he 
buys.*®  As  should  be  the  case,  however,  where  the  buyer 
inspects  or  has  opportunity  to  inspect  the  bulk,  but  the  defect 
in  the  goods  is  of  such  a  character  that  inspection  will  not 
reveal  it,  so  in  the  case  of  a  sale  by  sample,  if  the  sample  is 
subject  to  a  latent  defect,  and  the  buyer  reasonably  relies  on 
the  seller's  skill  or  judgment,  the  buyer  is  entitled  not  simply 
to  goods  like  the  sample,  but  to  goods  like  those  which  the 
sample  seems  to  represent,  that  is,  merchantable  goods  of 
that  kind  and  character.     It  was  thought  in  drawing  the 


"^  See  9upra,  §  959. 

""  Supra,  §  1000. 

"The  provision  of  the  English 
act  from  which  the  American  act  is 
copied  is  based  on  Lor3rmer  v.  Smith, 
1  B.  &  C.  1.  The  defendant,  having 
bought  by  sample  two  lots  of  wheat, 
asked  to  see  the  bulk;  permission  was 
given  him  to  inspect  one  lot,  but  the 
seller  refused  to  show  the  other, 
whereupon  the  buyer  repudiated  the 
bargain.  Some  days  later  the  seller 
offered  to  give  the  buyer  an  oppor- 
tunity to  inspect  all  the  wheat  and 
make  delivery,  and  on  refusal  of  the 
latter  brought  suit.  The  buyer  was 
hdd  justified  in  refusing  to  take  the 
idieat.    See  also  Heilbutt  v.  Hickson, 


L.  R.  7  C.  P.  498,  466;  M<^yer  v. 

Everett  Pulp  Co.,  193  Fed.  857,  113 
C.  C.  A.  643;  Magee  v.  BillingBlc^, 
3  Ala.  697,  695;  McNeal  v.  Braun,  53 
N.  J.  L.  617,  624,  23  Atl.  687,  26  Am. 
St.  Rep.  441. 

••  Mody  V.  Gregson,  L.  R.  4  £sl  ^, 
63;  Sayers  v,  London  Glass  Co.,  27 
L.  J.  Ex.  294;  Meyer  Drug  Co.  v. 
Puckett,  139  Ala.  331,  35  So.  1019; 
Worcester  Mfg.  Co.  tr.  Waterbury 
Brass  Co.,  73  Conn.  554,  48  Ala.  422; 
Chicago  House  Wrecking  Co.  v. 
Durand,  105  HI.  App.  175;  Remy, 
Schmidt  &  Fleissner  v.  Heaiy,  161 
Mich.  266,  126  N.  W.  202. 

^  See  supra,  iOISS. 
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Sales  Act  that  this  wider  obligation  should  be  restricted  to 
the  case  of  dealers  in  goods  of  the  kind  in  question,  but  as 
to  dealers  of  that  character,  the  provision  is  clearly  sound*^^ 


§  1007.  Implied  warranty  in  sale  by  description. 

The  Uniform  Sales  Act  provides — **  "Where  there  is  a 
contract  to  sell  or  a  sale  of  goods  by  description,  there  is  an 
mplied  warranty  that  the  goods  shall  correspond  with  the 
description  and  if  the  contract  or  sale  be  by  sample,  as  well 
as  by  description,  it  is  not  sufficient  that  the  bulk  of  the  goods 
corresponds  with  the  sample  if  the  goods  do  not  also  correspond 
with  the  description.^^ ''  This  section  enacts  the  rule  of  the 
common  law.*^ 


•^  Mody  0.  Greg^on,  L.  R.  4  Ex.  40. 
This  was  a  oontnust  to  manufacture 
gray  shirting  like  a  sample.  The 
goods  were  made  and  accepted  as 
according  to  sample,  but  they  con- 
tained china  day  put  in  for  the  pur- 
pose of  increasing  the  weight  of  the 
goods.  The  court  held  the  seller 
liable  irrespective  of  whether  the 
sample  did  or  did  not  contain  the 
same  foreign  substance.  So  in  Heil- 
butt  V.  Hickson,  L.  R.  7  C.  P.  438, 
the  plaintiff  agreed  to  buy  30,000  pairs 
of  shoes  as  per  sample,  to  be  inspected 
and  qualily  approved  before  shipment. 
The  plaintiffs  appointed  an  inspector 
and  many  shoes  were  rejected  and 
many  approved.  Some  of  the  shoes 
were  afterward  found  to  contain 
paper  in  the  soles  which  could  not  be 
detected  by  inspection  without  open- 
ing the  sole.  It  was  found  that  the 
sample  shoe  also  contained  paper. 
Nevertheless,  the  court  hdd  the  seller 
liable  for  damages  because  the  defect 
in  the  sample  was  a  hidden  one.  See 
also  Drummond  v.  Van  Ingen,  12  A. 
C.  284;  Leggett  v.  Young,  29  N.  B. 
675;  Bierman  v.  City  Mills  Co.,  151 
N.  Y.  482,  46  N.  E.  866,  37  L.  R.  A. 
790,  66  Am.  St.  Rep.  636. 

«  Sec.  14. 

**  Decisions  under  this  section  are 


Stuart  V.  Burlington  County  Farmers' 
Exch.,  90  N.  J.  L.  684,  101  AU.  266; 
Mastin  v,  Boland,  178  N.  Y.  App. 
D.  421,  165  N.  Y.  S.  468.  The  section 
is  identical  in  meaning  with  section 
13  of  the  English  act  and  identical 
in  language  except  for  the  use  of  the 
words  ''contract  to  sell"  and  "sale" 
instead  of  the  English  words  "con- 
tract for  the  sale"  and  "sale:"  and 
the  substitution  of  the  word  ''war- 
ranty" for  "condition,"  which  is 
used  in  the  English  act  as  including 
both  condition  proper  and  promise. 
The  meaning  of  the  word  "condition" 
is  restricted  in  the  American  act  to 
condition  proper,  see  «upra,  §§  665, 
1000.  As  breach  of  warranty  justifies 
rejection  of  the  goods,  and  also  an  ac- 
tion for  damages  under  this  Act, 
the  buyer's  rights  are  at  least  as 
extensive  as  under  the  English  law. 
*^  lissberger  v.  Kellogg,  78  N.  J.  L. 
86,  73  Atl.  67.  A  good  illustration 
of  the  seller's  duty  to  comply  with 
the  description  as  well  as  to  furnish 
goods  like  the  sample  may  be  found 
in  the  case  of  Drummond  v.  Van 
Ingen,  12  A.  C.  284.  The  defendants 
ordered  of  the  plaintiffs  goods  de- 
scribed in  the  contract  as  "mizt 
worsted  coatings"  which  were  to  be 
in  quality  and  weight  equal  to  certain 
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It  is  customary  to  call  the  warranty  in  a  sale  by  description 
an  implied  warranty^  and  for  that  reason  this  nomenclature 
has  been  preserved  in  this  seqtion  of  the  Sales  Act.  The 
warranty  might  more  properly^  however,  be  called  esxpreaSj 
since  it  is  based  on  the  language  of  the  parties.*^ 

§  1008.  What  is  meant  by  sale  by  desciiption. 

The  term ' '  contract  to  sell  or  sale  by  description ' '  is  conmion, 
but  there  has  been  little  attempt  at  exact  definition  of  its 
meaning.     It  seems,  however,  the  term  should  be  confined 
to  cases  where  the  identification  of  the  goods  which  are  the 
subject-matter  of  the  bargain  depends  upon  the  description. 
Such  a  case  may  occiu*  either  in  a  contract  to  sell  or  a  sale. 
Where  there  is  a  contract  to  sell  goods  by  describing  them  as 
of  a  certain  kind,  the  goods  require  for  their  identification 
a  determination  of  the  question  whether  they  are  in  fact  of 
that  kind.    So,  if  parties  agree  to  make  a  present  sale  of  all 
the  goods  of  a  certain  kind  in  the  seller's  warehouse,  title 
may  pass  at  once  to  such  goods,  their  identification  depending 
upon  the  description.     Cases  of  this  sort,  however,  are  not 
the  only  ones  where  description  is  important.    The  seller  may 
contract  to  sell  a  specified  horse,  adding  a  description  of  him, 
or  he  may  agree  to  make  an  inmiediate  sale  of  him.    In  these 
cases  the  description  is  not  necessary  to  fix  the  identity  of 
the  property  sold;  its  purpose  is  rather  to  induce  the  buyer 
to  piu*chase  goods  otherwise  identified.    In  a  recent  English 
case  ^  the  court  gave  a  wider  meaning  to  the  term  "sale  by 

numbered  samples.     The  goods  which  to    the    defendant    and    asked   their 

were   furnished,    in     point    of    fact,  value;    the    defendant     named    the 

were  exactly  like  the  samples.    Both  samples    "Pink    root,"    and    offered 

the  samples  and  the  bulk  of  the  goods  to  buy  a  quantity  at  a  specified  price 

were  so  loosely  woven  that  the  doth  Roots  were  sent  like  the  sample  but 

could  not  be  properly  used  for  coat-  the    name   given    by    the    purchaser 

ing.    It  was  held  the  seller  wao  liable  was  erroneous.    The  seUer,  however, 

as   on   breach   of  warranty  for   this  did  not  know  this  and  it  was  hdd 

failure  of  the  goods.    See  also  Ungerer  that    there    was    no    wamuity   that 

V.  St.  Louis  &c.  Fish  Co.,  155  Mo.  the  root  was  pink  root. 

App.  95,  134  S.  W.  56.    The  English  ••  See  supra,  §  970. 

case  may  be  compared  with  Meyer  '^Varley  v.  M^pp,  [1900]  1  Q.  B. 

Drug  Co.  V.  Puckett,  139  Ala.  331,  35  513;   followed  in   Boys  v.   Ripe,  27 

So.    1019.     There   the   plaintiff  sub-  New  Zealand  L.  R.  1038.     See  also 

mitted    samples    of    medicinal    roots  Wallis  v,  Russell,  [1902]  2  Ir.  585»  C.  A. 
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description"  than  is  here  suggested  as  proper,  including 
every  case  where  the  buyer  has  not  seen  the  goods  but  relies 
solely  on  the  description  given  by  the  seller.  By  this  definition, 
even  though  there  can  be  no  question  as  to  the  identity  of 
the  goods  m  regard  to  which  the  parties  were  dealing,  the 
sale  is  one  by  description  if  any  attributes  are  ascribed  to 
the  property  by  the  seller.^  The  distinction  is  artificial  be- 
,  tween  such  a  case  and  a  case  where  the  buyer  sees  the  goods 
and  agrees  to  buy  what  he  sees,  relying  on  a  description  given 
by  the  seller,  the  truth  of  which  inspection  cannot  determine. 
Whether  the  buyer  sees  the  goods  or  not,  it  is  the  description 
which  induces  him  to  buy,  but  it  is  not  the  description  which 
identifies  the  goods.^^  The  question  is  important,  however, 
only  so  far  as  the  transfer  of  title  is  concerned.  The  words 
of  description,  if  an  inducement  of  the  purchase,  constitute 
an  express  warranty,  whether  the  goods  are  identified  other- 
wise or  not.** 


§  1009.  Warranty  in  sales  by  description. 

In  case  of  a  contract  to  sell  goods  by  description,  using 
that  term  in  the  narrower  sense  suggested  in  the  preceding 
section,  namely,  where  the  description  is  all  that  fixes  the 


^The  cade  is  criticised  on  this 
ground  in  Benjamin,  Sale  (5th  Eng. 
Ed.),  613.  See  also  Wren  v.  Holt, 
[1903]  1 K.  B.  610.  In  Cotter  v.  Luckie, 
[1961]  N.  Zeal.  L.  R.  811,  the  court 
called  a  sale  of  a  bull  at  auction  a 
sale  by  description  and  though  the 
buyer  removed  the  bull  and  kept 
him  for  four  days  until  he  discovered 
that  he  was  impotent,  it  was  hidd 
title  never  passed  Isecause  the  animal 
was  only  ''nominally"  a  bull. 

Min  Thomett  v.  Beers,  [1919] 
1  K.  B.  486,  Bray,  J.,  intimates  that 
there  may  be  a  sale  by  description 
though  the  buyer  has  seen  the  goods, 
if  he  reUes  partly  on  the  description. 

In  Gage  v.  Carpenter,  107  Fed.  886, 
47  C.  C.  A.  39,  the  case  disclosed  a 
sale  of  all  the  ice  in  five  icehouses. 
This  ice  could  not  be  inspected  at 


the  tune  of  the  sale.  Later  it  turned 
out  that  the  ice  was  in  large  part  snow 
ice  and  not  merchantable.  It  was 
held  that  there  was  no  warranty  be- 
cause the  buyer  did  not  rely  on  the 
seller's  judgment.  The  court  dis- 
tinguished the  case  of  Murchie  v. 
Cornell,  165  Mass.  60,  29  N.  E.  207, 
14  L.  R.  A.  492,  31  Am.  St.  Rep.  526, 
on  the  ground  that  in  one  view  of 
the  evidence  in  that  case  which  the 
court  held  possible,  the  bargain  was 
a  contract  to  sell  unidentified  ice. 
"The  case  decided  nothing  concern- 
ing a  sale  of  specific  ice  like  the  sale 
here  before  us."  The  distinction 
seems  sound,  but  Gage  v.  Carpenter 
is  inconsistent  with  Varley  v,  Whipp 
infiray  n.  5.  Cf.  also  Campion  v.  Mars- 
ton,  99  Me.  410,  59  Atl.  548. 
••See  supra,  §969. 
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identity  of  the  goods  bargained  for,  there  is  no  doubt  that 
the  buy^  may  refuse  to  take  goods  tendered  if  they  do  not 
fulfill  the  description,  for  the  goods  are  not  within  tiie  terms 
of  his  promise  to  buy.^  It  is  for  this  reason  that  English 
writers  and  others  refer  to  the  stipulation  in  r^ard  to  de- 
scription as  a  condition.  It  is,  however,  also  a  promise,  and 
that  the  seller  is  liable  if  he  fails  to  furnish  goods  of  the  kind 
described,  is  clear.* 

Whether  acceptance  of  goods  which  do  not  conform  to  the 
description  discharges  this  liability  of  the  seller  has  pre- 
viously been  considered.'  In  case  the  parties  attempt  to 
make  an  executed  sale  by  description,  again  using  the  term 
in  the  narrow  sense  previously  suggested,  the  same  principles 
apply.  The  property  cannot  pass  if  the  description  does  not 
apply  to  the  goods  in  question  because  there  has  been  no 
assent  to  give  or  receive  the  property  in  goods  other  than  those 
described.  Further,  as  an  attempted  sale  imposes  on  the 
seller  the  obligation  of  one  who  contracts  to  sdl  he  is  liable 
for  failure  to  deliver  the  goods  he  agreed  to  sell.^  If  the  tain 
'^contract  to  sell  or  sale  by  description"  is  used  in  the  broad 
sense  suggested  by  the  English  court,  a  difference  must  be 
observed.    It  is  entirely  possible  for  the  goods  in  regard  to 


'Chanter  v.  Hopkins,  4  M.  &  W. 
S99;  Bowee  v\  Shand,  2  A.  C.  455, 
480;  Azemar  t^.  Caeella,  L.  R.  2  C.  P. 
431;  Vigera  v.  Sanderson,  [1901]  1 
K.  B.  608;  Manbre  Saodiarine  Co. 
V.  Com  Products  Co.,  [1919]  1  K.  B. 
198;  Pope  v.  Allis,  115  U.  S.  363,  29 
L.  Ed.  393;  TimlLen  Carriage  Co.  v. 
Smith,  123  Iowa,  554,  99  N.  W.  183; 
Morse  v.  Moore,  83  Me.  473,  22  Atl. 
362,  13  L.  R.  A.  224,  23  Am.  St.  Rep. 
783;  Gould  v.  Stein,  149  Mass.  570, 
5  L.  R.  A.  213,  14  Am.  St.  Rep.  455; 
Alden  v.  Hart,  161  Mass.  576,  37  N. 
E.  742;  Day  v.  Mapes-Reeve  Co.,  174 
Mass.  412,  54  N.  E.  878;  Fuilam  v. 
Wright  &  Colton  Co.  196  Mass.  474,  82 
N.  E.  711;  Northwestern  Cordage 
Co.  V.  Rice,  5  N.  Dale.  432,  67  N.  W. 
298,  57  Am.  St.  Rep.  563;  Boothby 
t;.   Scales,   27   Wis.   626;   Fairfield   v. 


Madison  Mfg.  Co.,  38  Wis.  346. 
Where  a  contract  for  starch  stated  that 
it  was  to  be  in  280  lb.  bags,  a  tender 
in  220  lb.  bags  was  insufficient. 
Manbre  Saccharine  Co.  v.  Com  PtoA- 
ucts  Co.,  [1919]  1  K.  B.  198. 

'Heilbutt  V.  Hickson,  L.  R.  7  Q 
P.  438;  Johnston  v.  Lanter,  87  Kans. 
32, 123  Pac.  719;  Munford  v.  KevU,  109 
Ky.  246,  58  S.  W.  703;  Lens  v.  Blake, 
44  Or.  569,  76  Pktc.  356;  Handy  «. 
Roberts  (Tex.  Civ.  App.),  165  S.  W. 
37.  And  see  cases  cited  in  the  preced- 
ing note,  and  supra,  §i  1000-1002. 

*  See  supra,  §§  700  et  seq, 

«Lunn  V.  Thornton,  1  C.  B.  37^ 
Bates  V.  Smith,  83  Mich.  347, 47  N.  W. 
249;  Battle  Creek  Bank  9.  First  Bank, 
62  Neb.  825,  88  N.  W.  145,  56  L.  R.  A. 
124. 
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which  the  parties  are  dealing  to  be  identified^  although  the 
buyer  does  not  see  them  and  relies  on  the  description  by  the 
seller.  In  such  a  case  the  English  court  holds  that  the  property 
in  the  goods  does  not  pass.^  That  court  was  without  doubt 
led  to  this  result  by  its  doctrine  that  the  buyer  of  goods  who 
has  taken  title  cannot  rescind  the  title  for  breach  of  warranty ^^ 
and  in  jurisdictions  where  such  a  doctrine  is  held/  undoubtedly 
the  buyer  must  be  compelled  to  seek  his  remedy  in  damages 
against  the  seller  imless  the  unnatiural  meaning  which  the 
English  court  has  given  to  the  term  ''sale  by  description'* 
is  adopted.  In  jurisdictions  where  rescission  is  allowed  for 
breach  of  warranty  as  provided  by  the  Sales  Act,^  there  is  no 
necessity  of  adopting  the  strained  nomenclature  of  the  English 
court  in  order  to  reach  the  same  result.  If  the  goods  are 
identified  the  property  in  them  will  pass  if  the  parties  so 
intended,  but  if  a  description  of  them  was  also  given  by  the 
seller  and  relied  on  by  the  buyer,  there  will  be  a  breach  of 
warranty  if  the  description  is  untrue  and  the  buyer  may  rescind 
the  transfer  of  title.  Even  if  the  broad  definition  of  sales  by 
description  which  the  English  court  has  adopted  be  accepted, 
there  are  still  many  cases  where  the  seller  describes  the  goods 
which  cannot  be  called  sales  by  description.  Thus,  if  the 
goods  are  seen  by  the  buyer  and  his  agreement  is  to  piurchase 
those  goods,  it  is  not  a  case  of  sale  by  description  though  the 
buyer's  inspection  could  reveal  nothing  because  the  defect 
in  quality  was  latent,  and  the  seller's  description  was  the 
inducement  to  the  sale.  But  as  has  already  been  seen,'  such 
a  description  amoxmts  to  a  warranty.  It  is  an  advantage  of 
the  doctrine  allowing  rescission  for  breach  of  warranty  that 


»Varlcy  v.  Whipp,  [1900]  1  Q.  B. 
513.  In  this  case  the  parties  were 
dealing  in  regard  to  a  reaping  mar- 
chine  which  the  defendants  had  never 
seen  and  which  the  plaintiff  said  was 
new  the  previous  year,  and  had  been 
used  to  cut  only  fifty  or  sixty  acres. 
These  statements  were  untrue,  and 
though  the  machine  was  delivered  it 
was  held  the  title  never  passed.  It 
can  hardly  be  fairly  said,  however,  that 
the  machine  delivered  to  the  buyer  was 


not  the  machine  in  regard  to  which 
the  parties  bargained.  The  case  was 
really  one  of  false  statements  in  regard 
to  an  identified  machine  rather  than  a 
failure  to  identify  the  subjectrmatter 
of  the  sale.  See  also  Harrison  v, 
Knowles,  [1917]  2  K.  B.  606;  Cotter  v. 
Luckie,  [1918]  N.  Zeal.  L.  R.  811. 
«  See  i7^ra,§§  1461,  1462. 

»/W(i. 

•  Supra,  §  960. 
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it  will  generally  render  unnecessary  any  nice  distinction  be- 
tween cases  where  the  description  is  the  agreed  means  of 
identifying  the  goods  sold  and  cases  where  the  description 
is  merely  an  assertion  of  qualities  of  goods  otherwise  identified. 
In  either  class  of  cases^  where  rescission  is  allowed,  if  the  buyer 
has  not  received  the  goods  he  need  not  take  them  unless  they 
conform  to  the  description,  and  if  he  has  taken  them  he  may 
promptly  return  them.  He  may  also  bring  an  action  against 
the  seller  if  he  fails  to  deliver  such  goods  as  he^igreed. 

§  1010.  Sales  to  arrive. 

A  bargain  either  in  the  form  of  a  contract  to  sell  or  of  an 
immediate  sale,  if  in  terms  conditional  upon  the  arrival  of 
the  goods,  may  by  general  usage  be  called  a  "sale  to  arrive."  ^" 
In  a  contract  to  sell,  the  arrival  of  the  goods  is  a  condition 
precedent  to  any  sale.  In  a  sale,  if  the  goods  existed  at  the 
time  of  the  bargain  but  do  not  arrive,  the  condition  is  subse- 
quent, the  property  in  the  goods  transferred  by  the  bargain 
being  divested  by  the  failure  to  arrive.  If  the  vessel  arrives 
but  without  the  goods  which  were  the  subject  of  the  bargain, 
whether  the  seller's  contract  was  conditional  not  simply  on 
the  arrival  of  the  named  vessel  but  also  of  the  goods  is  a 
question  of  fact.  But  generally  as  the  power  of  the  seller  to 
deliver  the  goods  and  the  value  of  the  bargain  to  the  buyer 
both  depend  on  the  arrival  of  the  goods,  the  true  construction 
will  be  that  the  condition  is  not  satisfied  by  the  arrival  of  the 
vessel.  ^^    There   may,   however,   be  cases  where   the  only 

^^  It  is  true  that  in  Neldon  v.  Smith,  point  it  is  immaterial  whether  the  title 
36  N.  J.  L.  148,  the  court  said  of  a  passed  subject  to  be  divested  or 
sale  to  arrive:  ''The  contract  is  execu-  whether  the  bargain  was  executory, 
tory  and  does  not  pass  the  property  in  It  seems  impossible  to  doubt,  however, 
the  goods  to  arrive.  It  is  merely  an  that  the  parties  may  pass  title  to 
agreement  for  the  sale  and  delivery  of  existing  goods  subject  to  a  condition 
the  articles  named  at  a  future  period  subsequent  if  the  goods  do  not  arrive; 
when  they  shall  arrive,''  and  similar  and  where  goods  in  course  of  trans- 
statements  may  be  found  in  other  portation  are  specificaUy  described,  and 
cases.  Shields  v.  Pettie,  4  N.  Y.  122;  the  parties  expressly  state  that  they 
Dike  V,  Reitlinger,  23  Hun,  241.  have  been  bouf^t  and  sold,  it  aeesats 
Doubtless  there  is  no  liability  on  either  most  accurate  to  give  their  language 
side  unless  the  goods  arrive,  which  is  its  natural  meaning, 
the  point  courts  have  been  primarily  "  In  Boyd  v.  SifTkin,  2  Campb.  326, 
interested   in   establishing.     For   this  the  bargain  was  for  the  sale  of  "32 
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condition  is  that  of  the  arrival  of  the  vessel,  so  that  if  the 
vessel  arrives  without  the  goods  the  seller  is  not  protected 
from  hability  on  his  promise  to  selL^^  The  converse  case  is 
not  so  clear.  Suppose  goods  arrive  but  the  vessel  does  not, 
or  the  goods  arrive  and  the  vessel  also  arrives  but  not  carrying 
the  goods.  Here  again  the  question  is  one  of  construction. 
If  the  parties  clearly  indicate  by  their  language  that  the  goods 
must  arrive  in  the  named  vessel,  there  will  be  no  liability 
otherwise.  ^^  As  it  is  the  arrival  of  the  goods,  however,  which 
makes  it  possible  to  perform  the  contract,  and  the  arrival  of 
the  vessel  merely  affects  the  means  or  time  of  performance, 
a  contract  may  well  bear  the  contrary  construction.^* 


tons,  more  or  less,  of  Riga  Rhine 
hemp,  arrival  per  Fanny  Almira."  It 
was  held  that  the  seller's  obligation 
was  conditional  not  simply  on  the 
arrival  of  the  vessel,  but  of  the  hemp. 
He  was,  therefore,  held  not  liable  when 
the  vessel  arrived  without  the  hemp. 
So  in  Hawes  v.  Humble,  2  Campb. 
327,  note  "for  and  by  your  order,  on 
arrival,  100  tons,  etc."  So  in  Johnson 
V.  Macdonald,  9  M.  &  W.  600,  a 
memorandum  of  sale  of  100  tons  of 
nitrate  of  soda,  "to  arrive  ex  Daniel 
Grant,  provided,  "should  the  vessel  be 
lost  this  contract  to  be  void."  The 
vessel  arrived  without  the  goods  on 
board.  The  court  held  the  contract 
conditional  not  simply  on  the  arrival 
of  the. vessel  but  also  on  the  goods 
being  in  the  vessel.  In  Vemede  v. 
Weber,  1  H.  &  N.  311,  the  bargain  was 
for  the  sale  of  400  tons  of  Aracan 
Necrensie  rice  per  Minna  "at  lis.  6d. 
per  cwt.  for  Necrensie  or  lis.  for 
Larong,  the  latter  quality  not  to  exceed 
fifty  tons,  or  else  at  the  option  of  the 
buyer  to  reject  any  excess."  The 
vessel  arrived  without  any  Necrensie 
lice  but  with  285  tons  of  Larong  rice 
and  159  tons  of  a  third  variety.  The 
court  held  the  buyer  was  neither  en- 
titled to  damages  for  failure  to  deliver 
Necrensie  rice  nor  for  failing  to  deliver 
either  the  whole  cargo  that  arrived  or 


the  portion  thereof  consisting  of  Larong 
rice.  Compare  this  case  with  Simond 
V.  Braddon,  2  C.  B.  (N.  S.)  324. 

"  Hale  V,  Rawson,  4  C.  B.  (N.  S.) 
85.  This  was  a  contract  to  sell  tal- 
low "to  be  dehvered  on  safe  arrival 
of  the  Countess  of  Elgin."  The  ves- 
sel arrived  without  the  tallow  and 
the  seller  was  held  liable.  See  also 
Dike  v.  Reitlinger,  23  Hun,  241. 

"  In  Lovatt  v,  Hamilton,  5  M.  &  W. 
639,  a  sale  of  palm  oil  "to  arrive  per 
Mansfield"  had  this  express  stipula- 
tion: "In  case  of  nonarrival,  or  the 
vessel's  not  having  so  much  in  after 
delivery  of  former  contracts,  this 
contract  to  be  void."  A  part  of  the 
cargo  of  the  Mansfield  was  transferred 
into  another  vessel  while  en  route. 
Not  only  did  the  oil  safely  arrive  on 
this  second  vessel  but  the  Mansfield 
also  arrived.  The  court,  however, 
held  that  it  was  clearly  a  condition 
precedent  to  the  buyer's  right  to 
daim  the  oil  that  it  should  arrive  in 
the  Mansfield. 

"  In  Harrison  v,  Fortlage,  161  U.  S. 
57,  16  S.  Ct.  488,  40  L.  Ed.  616,  there 
was  a  contract  to  sell  2,500  tons  of 
sugar  "to  be  shipped  per  steamship 
Empress  of  India,  no  arrival,  no  sale." 
This  amount  of  sugar  was  shipped  on 
the  vessel  named  but  700  tons  were 
transhipped    en    route    into    another 
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§  1011.  Extent  of  the  seller's  obligation  in  a  sale  to  aime. 

Whether  the  seller  promises  that  the  condition  of  the  con- 
tract sliall  happen  is  also  a  question  of  construction.  It  is 
well  settled,  however,  that  the  words  "to  arrive"  or  their 
equivalent,  do  not  of  themselves  import  a  promise  that  the 
goods  shall  arrive.  ^^  The  same  effect  was  given  in  a  New 
York  decision  to  the  words  attached  to  a  sold  note,  ''on  board" 
a  specified  vessel,  known  to  be  then  at  sea.^*  Not  infrequently, 
however,  the  seller  promises  or  warrants  that  the  goods  shall 
be  shipi)ed,  or  that  the  goods  are  on  board  at  the  time  of  the 
bargain,  or  that  the  goods  are  of  a  particular  quality.  ^^   Some 


vessel.  Both  vessels  arrived  safely 
but  the  buyers  refused  to  take  the 
cargo  of  either  on  the  ground  that 
the  Empress  of  India  did  not  carry 
the  required  cargo  and  the  other  ves- 
sel was  not  that  named  in  the  con- 
tract. The  court  hsM,  however,  that 
the  only  condition  in  regard  to  the 
vessel  was  shipment  in  that  vessel, 
the  condition  in  regard  to  arrival 
relating  only  to  the  goods.  Compare 
with  this  case  Idle  v,  Thornton,  3 
Campb.  274,  a  contract  for  tallow  ''on 
arrival  ex  Gatherina  Evers"  and  ''if 
it  should  not  arrive  before  the  3l8t  of 
December  the  bargain  to  be  void." 
The  Catherine  Evers  was  wrecked  but 
most  of  the  tallow  was  saved  and 
could  have  been  forwarded  to  the  port 
of  destination  before  the  31st  of  De- 
cember. It  was  held  that  the  seller 
was  not  liable  for  failure  to  forward 
it,  at  least,  unless  the  buyer  so  re- 
quested and  indenmified   the   seller. 

u  Johnson  v.  Macdonald,  9  M.  &  W. 
600;  Neldon  v.  Smith,  36  N.  J.  L. 
148;  Abe  Stein  Co.  t;.  Robertson,  167 
N.  Y.  101,  60  N.  E.  329;  Kogers  v. 
Woodruff,  23  Ohio  St.  632,  13  Am. 
Rep.  276.  See  also  Hale  r.  Rawson, 
27  L.  J.  C.  P.  189.  So  of  the  words 
"subject  to  arrival."  Penn  &c. 
Glass  Co.  9.  Harshaw  &c.  Co.,  46  Ind 
App.  645,  90  N.  E.  1047. 

"SWelds  V.  Pettie,  4  N.  Y.    122. 


To  similar  effect,  see  Eirsch  v.  Ben- 
yunes,  105  N.  Y.  Misc.  648,  174  N.  Y. 
S.794. 

^Abe  Stein  Co.  v.  Robertson,  167 
Y.  N.  101,  60  N.  E.  329.  In  this  case 
the  memorandum  of  the  baigain 
Stated  that  there  were  sold  "85,000 
Tein-Sin  goat  skins"  of  specified 
quality  which  were  "expected  to  ai^ 
rive."  By  letter  the  bargain  was 
modified  by  the  addition  of  the  con- 
dition "no  arrival,  no  sale."  Goods 
were  shipped  by  the  defendants  and 
duly  arrived.  The  court  held  these 
goods  were  "obviously  intended  to  be 
furnished  under  the  agreement,"  but 
they  were  not  of  the  quality  the  con- 
tract called  for.  It  was  held  that  the 
seller  was  liable  for  their  defective 
character.  The  condition  imposed  by 
the  words  "expected  to  arrive,"  and 
"no  arrival,  no  sale,"  applied  only 
to  the  risks  of  navigation,  not  to  the 
shipment  of  proper  goods.  In  Simond 
V.  Braddon,  2  C.  B.  (N.  S.)  324^  there 
was  an  express  engagement  by  the 
seller  "to  deliver  what  is  shipped  on 
his  account  and  in  conformity  wiUi 
his  invoice."  To  the  same  effect  b 
Dike  V,  Reitlinger,  23  Hun,  241.  In 
Gorrissen  v.  Perrin,  2  C.  B.  (N.  S.) 
681,  a  sale  of  a  specified  number  of 
bales  "now  on  passage''  was  held  to 
import  a  warranty  by  the  sdler  that 
these   bales   were   then  on 
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of  the  early  cases  seem  to  have  gone  to  an  unreasonable  extent 
in  holding  the  seller  free  from  any  promise,  whenever  goods 
of  the  particular  description  called  for  by  the  contract  do 
not  arrive.^  It  seems  a  more  probable  intent  that  the  con- 
dition in  regard  to  arrival  is  merely  to  protect  the  seller  from 
risks  of  transportation,  as  was  held  in  the  most  recent  New 
York  decisions,  ^^'*  though  doubtless  a  broader  intent  is  possible, 
and  if  expressed  should  be  made  effectual.  ^^  If  part  of  the 
goods  arrive  but  part  do  not,  when  the  condition  appUes  not 
simply  to  the  arrival  of  the  vessel  but  to  the  arrival  of  the 
goods,  neither  the  buyer  is  bound  to  take  the  portion  that 


In  Strahi  v.  Herbst,  (App.  Term  1916), 
1^  N.  Y.  S.  718,  the  contract 
called  for  "October  shipment  from 
Brasil.  Goods  to  arrive  during  the 
month  of  November."  This  was  held 
to  bind  the  seller  to  ship  in  October 
through  he  would  not  be  liable  if  the 
goods  failed  to  arrive  in  November. 

u  Thus  in  Shields  v.  Pettie,  4  N.  Y. 
122,  a  contract  was  concluded  in 
these  terms:  ''New  Yoric,  July  19, 
'47.  Sold  for  Messrs.  Geo.  W.  Shields 
&  Ck>.,  to  Messrs.  Pettie  &  Mann,  150 
tons  Gartshemi  pig  iron,  No.  1,  at 
S29  per  ton,  one-half  at  6  mos.,  one- 
half  cash  less  4  pr.  ct.,  on  board 
Siddons.  Thos.  Ingham,  broker." 
The  court  said:  "There  was  no  war- 
ranly,  express  or  implied,  either  that 
any  iron  should  arrive,  or  that  arriv- 
ing, it  should  be  of  a  particular  quality. 
One  hundred  and  fifty  tons  of  Gart- 
shemi pig  iron  of  the  quality  denomi- 
nated No.  1  was  expected  to  arrive  by 
the  Siddons,  and  the  contract  was  to 
the  effect,  that  if  that  quantity  and 
quality  of  iron  did  so  arrive,  one  party 
should  sdl  and  the  other  should  re- 
o^ve  it  at  a  certain  price  per  ton.  The 
iron  called  for  by  the  contract  did  not 
anive^  but  iron  of  a  different  quality, 
and  I  think  the  contract  was  at  an  end." 
This  decision  seems  inconsistent  with 
the  later  case  of  Abe  Stein  Ck>.  v, 
Robertson,  len"  N.  Y.  101,  60  N.  £. 


329,  stated  in  the  preceding  note.  The 
earUer  New  Yotk  case  is,  however, 
supported  by  Vemede  v,  Weber,  1 
H.  &  N.  311,  stated  supra,  n.  11.  In 
Bamett  v.  Javeri  &  Ck>.,  [1916]  2  K.  B. 
390,  Bailhache,  J.,  diBtingiiishing  ear- 
lier cases  where  the  contracts  had 
stated  particular  vessels  in  which  the 
goods  were  to  be  shipped  from  the 
case  before  him  where  the  seller's 
promise  was  made  ''subject  to  safe 
arrival''  of  the  goods  but  named  no 
vessel  by  which  shipment  was  to  be 
made,  held  that  there  was  a  warranty 
that  the  goods  would  be  shipped  and 
that  the  seller  was  Uable,  though  his 
failure  to  ship  was  due  to  breach  of  a 
contract  of  one  from  whom  he  had 
contracted  to  obtain  the  goods. 

»;  Abe  Stein  Co.  v.  Kobertaon,  167 
N.  Y.  101,  60  N.  E.  329;  Strahi  v, 
Herbst  (App.  Term),  169  N.  Y.  S.  718; 
Haberv.  S.  A.  Jaoobson  Ck).,  185  N.  Y. 
App.  D.  660, 173  N.  Y.  S.  524.  To  the 
same  effect  is  Bamett  v.  Javeri,  [1916] 
2  K.  B.  390. 

ujn  Penn,  etc..  Glass  Co.  v.  Harshow, 
etc.,  Co.,  46  Ind.  App.  646,  90  N.  E. 
1047,  the  seller  was  held  excused  when 
the  goods  were  never  shipped  owing 
to  breach  of  contract  by  a  third  person 
from  whom  the  seller  had  contracted 
to  obtain  them.  But  see  Bamett  v, 
Javeri  &  Co.,  [1916]  2  K  B.  390. 
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arrives  nor  the  seller  to  deliver  it.  The  arrival  of  part  of  the 
goods  is  not  the  happening  of  the  condition  requisite  for  the 
validity  of  the  bargain.^  Whether  an  arrival  is  sufficiently 
near  the  date  stated  to  be  a  compliance  with  the  condition 
is  a  question  of  fact  in  each  case.  Whether  the  goods  were 
expected  by  sea  or  by  rail  and  the  length  and  risks  of  delay 
in  the  route  by  which  th^  were  expected  will  usually  be 
controlling  circumstances.^^ 

»  Vernede  v.  Weber,  1  H.  &  N.  311;  in  Seattle  [from  New  Zealand]  about 

Shields  v.  Pettie,  4  N.  Y.  122,  124.  January  7."     It  was  held  that  the 

*i  In  Bowman  &  Bull  Ck).  v,  Linn,  buyer  was  bound  to  take  it  though  it 

279  m.  397,  117  N.  E.  61,  the  oon-  did  not  reach  Seattle  until  January 

tract  was  for  butter  "due  to  arrive  15. 
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§  1012.  Principal  and  agent,  and  master  and  servant. 

The  difference  customarily  stated  to  exist  between  the 
relation  of  principal  and  agent  and  that  of  master  and  servant 
is  that  where  the  employer  has  the  right  to  direct  the  maimer 
in  which  work  shall  be  done,  the  relation  is  that  of  master 
and  servant;  but  where  the  right  is  only  to  require  that  the 
act  shall  be  done,  the  relation  is  that  of  principal  and  agent.  ^ 
The  distinction,  however,  is  not  wholly  satisfactory.  One 
of  the  duties  of  an  agent  is  obedience  to  his  principal's  di- 
rections so  far  as  the  contract  between  the  two,  or  the  customs 
of  business  give  the  principal  the  right  to  direct  the  agent's 
conduct.      The  esctent  to  which  the  employer  may  dictate 

1  YeweoB  v.  Noakes,  6  Q.  B.  D.  530,  Butler  v.  Townsend,  126  N.  Y.  105, 
532;  Singer  Mfg.  Co.  v,  Rahn,  132  U.  S.  26  N.  £.  1017;  Bailey  v,  Troy,  etc.,  R. 
518,  10  Sup.  Ct.  175,  33  L.  Ed.  440;      Co.,  57  Vt.  252, 52  Am.  Rep.  120. 
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the  precise  mode  in  which  the  employee  shall  achieve  the 
result  for  which  he  is  employed,  varies  according  to  the  cosr 
tract  between  the  parties,  and  according  to  the  nature  of 
the  business  in  hand.  Probably  the  question  is  purely  one 
of  degree,  and  cases  could  be  put  in  an  unbroken  series  from 
one  where  the  employer  had  no  right  of  directing  the  manner 
of  performance  to  one  where  he  had  the  right  to  direct  eveiy 
detail.  However  necessary  it  may  be  to  draw  the  dividing 
line  in  some  connections  between  a  servant  and  an  ag^t, 
in  considering  the  mutual  obligations  of  employer  and  em- 
ployee to  one  another,  the  distinction  is  generally  inmiaterial.' 
The  duties  of  the  employee,  whether  he  is  called  an  agent 
or  a  servant,  are  those  imposed  by  the  contract  between  the 
parties  as  construed  in  the  light  of  existing  usages.  In 
considering  the  mutual  obligations  of  the  parties,  gratuitous 
agencies,  and  agencies  terminable  by  will,  must  be  distin- 
guished from  other  employments.  In  a  purely  gratuitous 
employment,  there  is  no  contract,  and  the  obligations  of  the 
parties  must  be  such  as  are  imposed  by  law  irrespective  of 
contract.  In  employments  terminable  at  will,  though  the 
rights  of  the  parties  arising  from  present  or  past  performance 
are  governed  by  their  contract  continuously  as  the  employ- 
ment proceeds,'  there  is  no  obligation  as  to  the  future.  These 
exceptional  cases  may  be  put  aside  for  the  moment  and  the 
typical  case  of  an  employment  for  reward  and  for  a  term  con- 
sidered. In  defining  the  mutual  obligations  of  the  parties,  two 
questions  must  be  considered.  First,  what  are  the  respective 
duties  of  the  parties  and,  second,  what  e£fect  will  a  particular 
breach  of  duty  by  one  of  the  parties  have  on  the  obligations 
of  the  other  party? 

§  1013.  Duties  of  the  employer  and  employee  to  one  anotiier. 

The  duties  of  the  employee  whether  he  be  an  agent  of 
the  highest  class,  or  a  servant  even  of  a  menial  class,  are 
fundamentally  alike.     The   employee  is  bound   to   render 

'  Whether  the  principle  that  a  dis^  to  all  classes  of  employees,  is  doubtf oL 

loyal   agent  forfeits  a  right  to  any  See  Rathenberger  v.  Jaoob,  1^  Wis. 

compensation    (infra,    §  1477),   would  273,  167  N.  W.  271. 
be  applied  with  the  same  strictness         '  See  9upra,  $  49. 
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reasonably  diligent  and  skilful  service.  He  must  act  in  obe- 
dience to  the  authority  given  him,  and  in  obedience  to  instruc- 
tions, so  long  as  these  instructions  are  such  as  the  employer  by 
contract  or  usage  is  entitled  to  give.  The  employee  is  like- 
wise bound  to  fidelity  to  his  employment,  and  in  case  of 
I)ecimiary  dealings  on  accoimt  of  Uie  employer  is  boimd 
to  render  an  account  of  expenditiures.  On  the  other 
hand,  the  employer  is  bound  to  compensate  the  employee 
in  accordance  with  the  terms  of  the  agreement  between 
them,  and  is  boimd  to  reimburse  and  indemnify  the  em- 
ployee for  all  expense  or  loss  incurred  by  the  latter  in 
the  rightfid  exercise  of  his  employment.  Moreover,  each 
must  observe  such  rules  of  propriety  in  his  personal  conduct 
as  are  appropriate  for  the  employment.  A  violation  of  his 
duty  by  either  party  yoQl  necessarily  give  rise  to  liability 
for  any  damage  caused  thereby,^  but  whether  it  will  justify 
a  termination  of  the  relationship  will  depend  on  the  mate- 
riality of  the  breach  of  duty.'^ 


^  If  there  k  no  damage,  there  is 
neveiiheleBS  a  cause  of  action,  and 
noTninal  damages  should  be  given. 
Adams  v.  Eobinson,  65  Ala.  586;  Mills 
V,  United  States  SUcing  Mach.  Co., 
230  Mass.  95, 119  N.  E.  690. 

•  In  Potter  v.  Barton,  86  Minn.  288, 
289,  90  N.  W.  529,  the  court  said: 
"Where  a  contract  for  work  and  labor 
has  been  substantially  performed  as  to 
time  and  in  its  most  material  parts, 
an  employer  has  no  right  to  dismiss 
an  employee  and  to  refuse  to  carry  out 
a  contract  previously  made  for  a  term 
not  yet  expired.  Shaver  v.  Ingham,  58 
Mich.  649,  26  N.  W.  162,  55  Am.  Rep. 
712;  Paik  v.  Buahnell,  60  Fed.  583, 
9  C.  C.  A.  138." 

In  Loos  9.  Geo.  Walter  Brewing  Co., 
146  Wis.  1, 6,  129  N.  W.  645,  140  Am. 
8t.  Bep.  1052,  the  court  said:  ''It  is 
not  for  every  breach  of  duty  that  an 
employer  is  warranted  in  putting  an 
end  to  a  contract  of  emplojrment  before 
the  appointed  time,    la  a  controversy 


over  such  a  matter,  especially  where 
the  emplo3rment  is  of  a  business  nature, 
requiring  the  exercise  of  judgment 
and  discretion,  the  breach  of  duty 
is  not  per  se  a  legal  justification  for  a 
discharge  of  the  employee,  unless  such 
breach  evidences  moral  turpitude, 
or  the  conduct  is  manifestly  injurious 
to  the  employer's  business.  So,  where 
the  question  of  the  breach  itself  is 
undisputed  but  the  evidence  leaves  it 
in  doubt  as  to  whether  there  was  any 
wrong  intended,  or  any  real  injury 
inflicted  upon  the  employer's  business, 
whether  it  constituted  reasonable 
ground  to  discharge  the  employee  is 
always  a  fact  to  be  found  by  the 
jury."  Schumaker  v.  Heinemann,  99 
Wis.  251,  255,  74  N.  W.  785."  See 
also  Caoavant  v.  Sherman,  213  Mass. 
23,  26,  99  N.  E.  475;  Gerber  v.  Kal- 
mar,  104  N.  Y.  Misc.  85,  171  N.  Y. 
S.  92;  Bookhout  v.  Vuioh,  101  Wash. 
511,  172  Pac.  740. 
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§  1014.  Diligent  and  skilful  service. 

The  employee's  promise  of  service,  whether  express  or 
implied,  includes  an  obligation  to  do  the  work  for  which  he 
is  employed  diligently  and  in  a  reasonably  skilful  way.  Just 
as  in  a  contract  to  sell  goods  it  is  implied  that  the  goods  to 
be  sold  shall  be  merchantable,  so  in  a  contract  of  employment 
it  is  implied  that  the  services  shall  be  of  the  character  which 
is  customarily  paid  for  in  contracts  of  the  kind  in  question. 
The  standard  of  diUgence  may  be  much  the  same  in  eveiy 
contract  of  employment,  whatever  its  nature,  but  the  standard 
of  skill  necessarily  is  subject  to  great  variation.  Unless  the 
contract  contains  some  definition,  the  question  is  one  of  fact 
for  the  jury  •  to  determine  what  degree  of  skill  the  employer 
was  justified  in  expecting — ^in  other  words,  what  was  reason- 
able taking  into  account  the  nature  of  the  employment  and 
the  usages  connected  with  it.  The  nature  of  the  employ- 
ment, and  perhaps  the  amount  of  compensation  may  affect 
the  degree  of  skill  to  which  an  employee  is  bound.  One  who 
holds  himself  out  as  exercising  a  profession  or  occupation 
in  business,  thereby  represents  that  he  is  competent  to  per- 
form services  incident  to  that  profession,  or  occupation;  and 
is  bound  to  exercise  the  skill  which  is  reasonable  in  view  of 
that  representation.^  The  employee  is  none  the  less  liable 
though  the  principal  was  negligent,^  for  the  basis  of  liability 

•  Doonnan  v,  JenkiDSi  2  Adol.  &  £1.  718;  Leighton  v.  Sargent,  27  N.  H. 

256;  Maratta  v.  Heer  Dry  Goods  Co.,  460,  59  Am.  Dec.  388;  Snow  v.  Watheo, 

190  Mo.  App.  420, 177  S.  W.  718.  127  N.  Y.  App.  D.  948;  WeiU  v.  Good- 

^Beal  ».  South  Devon  Ry.  Co.,  3  man,  Shirt  Waists,  102  N.  Y.  Misc. 
H.  &  C.  337,  341;  Jenkins  v.  Betham,  524,  169  N.  Y.  S.  47;  Eubanks  v, 
15  C.  B.  168;  Harmer  v.  Cornelius,  Alspaugh,  139  N.  Car.  520,  52  S.  K. 
6  C.  B.  (N.  S.)  236;  Troy  Fertilizer  207;  Wenger  v.  Marty,  135  Wis.  408, 
Co.  V.  Logan,  90  Ala.  325,  8  So.  46;  116  N.  W.  7.  See  also  Prindle  v.  Pro- 
Arkansas  Machine  &o.  Works  v.  duoers*  Turpentine  Co.,  126  La. 
Moorhead  (Ark.),  205  S.  W.  980;  1095,  53  So.  359.  Even  though  the 
Carroll  v.  Cohen,  5  Boyce  (Del.),  233,  service  undertaken  is  gratuitous,  the 
91  Atl.  1001;  Hattaway  v.  Sanderlin,  employee  is  liable  for  the  damage 
145  Ga.  219,  88  S.  E.  941;  Parker  v,  caused  by  lack  of  reasonable  skiU. 
Piatt,  74  HI.  430,  432;  Lambert  v.  Kmg,  Harlow  v.  Bartlett,  170  Mass.  584, 
12  La.  Ann.  662;  Baltimore  Base  Ball  592,  49  N.  E.  1014;  Isham  v.  Post, 
Club  V.  Pickett,  78  Md.  375,  385,  28  141  N.  Y.  100,  35  N.  E.  1084,  23  L.  R- 
Atl.  279,  22  L.  R.  A.  690,  44  Am.  St.  A.  90,  167  N.  Y.  531,  60  N.  E.  1113. 
Rep.  304;  Maratta  v.  Heer  Dry  Goods  >  Becker  v.  'Medd,  13  T.  L.  Rep. 
Co.,  190  Mo.  App.  420,   177  S.  W.  313. 
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is  not  tort  but  contract,  and  the  employer  is  under  no  duty 
to  the  employee  to  be  careful  about  his  own  aflfains.  The 
negligence  of  the  employer  may,  however,  be  important  as 
tending  to  show  in  a  particular  case  that  the  employee's 
conduct,  under  the  circumstances,  was  reasonable,  though 
it  might  not  have  been  so  had  the  employer  not  been  negli- 
gent.*  Illustrations  of  the  duty  of  the  employee  are  very 
various.  Each  case  must  be  judged  by  itself  in  the  light 
of  the  broad  general  principles  which  have  been  suggested. 
Wheth^  the  default  was  wilful  may  have  a  bearing  on  the 
question  of  the  sufficiency  of  the  breach  of  duty  to  justify 
a  discharge,^®  but  not  on  the  question  whether  it  is  a  breach 
of  duty,  and  if  the  damage  or  the  likelihood  of  damage  from 
a  single  act  of  mere  forgetfulness  is  serious,  it  will  warrant 
the  employee's  discharge.  ^^ 


§  1016.  Duty  to  employ. 

Whether  the  employer  is  boimd  to  fiunish  the  employee 
with  work,  or  may  completely  fulfil  his  obligation  by  giving 
the  employee  the  stipulated  compensation,  is  a  question  which 
has  been  somewhat  litigated.  The  answer,  like  that  to  most 
questions  in  the  law  of  employer  and  employee  which  are 
not  in  terms  controlled  by  the  contract  between  them,  must 
dei>end  upon  usage.  If  performance  of  work  by  the  employee 
could  be  regarded  as  solely  for  the  benefit  of  the  employer 
he  might  decline  to  provide  work  and  waive  such  advantage 
as  the  employee's  work  would  give  him.*^  On  the  other  hand, 
if  in  view  of  custom  and  the  natural  understanding  of  the 


'Thus,  n^ect  to  inform  the  em- 
ployee of  facts  calling  for  special 
action  or  care  on  the  part  of  the 
employee,  will  relieve  the  latter  from 
liability.  Freeholders  v.  State  Bank, 
32  N.  J.  Eq.  467;  Chapman  t;.  Union 
Bank,  32  How.  Pr.  95. 

^In  Casavant  v.  Sherman,  213 
Ma».  23,  26,  99  N.  E.  475,  the  court 
in  speaking  of  an  action  by  an  employee 
for  wrongful  discharge  said:  ''It  is 
settled  that  while  inadvertent  or  un- 
important departures  would  not  de- 


feat the  right  of  recovery,  the  plaintiff 
became  boun<}  to  a  substantial  per- 
formance of  the  objects  intended  to 
be  accomplished." 

^^Baster  v,  LondoBi  etc.  Works, 
[1899]  1  Q.  B.  901. 

^'Enunens  t;.  Elderton,  4  H.  L. 
Cas.  624;  Tumer  t;.  Sawdon,  [1901]  2 
K.  B.  653.  The  latter  case  was  criti- 
cised with  good  reason  in  Rubel  Bronze 
&c.  Co.  V.  Vos,  [  1918]  IK.  B.  315, 
324. 
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parties  to  the  agreement^  any  advantage  might  be  derived 
by  the  employee  from  the  opportunity  to  exercise  his  trade 
or  profession,  and  thereby  to  increase  his  skill  or  improve 
his  acquaintance  and  connections,  and  bring  himself  to  the 
attention  of  the  public,  the  employer  is  bound  to  give  reason- 
able opportunity  for  the  performance  of  the  work  for  which 
the  employee  was  engaged.  This  principle  has  been  chiefly 
applied  in  England  for  the  benefit  only  of  stage  performos.^' 
There  seems  no  reason,  however,  why  the  principle  should 
not  be  one  of  general  application  wherever  the  performance 
of  work  must  be  regarded  as  one  of  the  advantages  which 
the  contract  contemplated  shoiUd  enure  to  the  employee.  ^^ 
Where  the  employee  agrees  to  work,  and  the  work  is  a  pre- 
requisite of  his  right  to  payment  of  wages  or  salary,  it  seems 
immaterial  whether  the  contract  contains  express  words 
of  agreement  by  the  employer  such  as  ''employ"  or  ''retain 
and  employ,"  ^'^  for  in  any  case  the  implied  promise  to  co- 
operate so  far  as  may  be  necessary  to  enable  the  employee 


^  Fechter  v,  Montgomery,  33  Beav. 
22  (an  actor  was  held  justified  in 
leaving  his  employment  at  a  theatre 
after  waiting  a  reasonable  time  for 
opportunity  to  appear  on  the  stage); 
Sunning  v.  L3rric  Theatre,  71  L.  T. 
(N.  S.)  396  (the  plaintiff  who  had 
been  engaged  to  conduct  a  theatrical 
orchestra  under  an  agreement  pro- 
viding that  his  name  should  appear 
in  advertisements  as  conductor,  was 
held  entitled  to  recover  when  an- 
other conductor  was  employed,  the 
court  holding  that  the  provision  in 
regard  to  advertisement^  carried  with 
it  the  implication  that  such  a  state 
of  things  should  exist  that  the  de» 
fendants  should  be  in  a  position  truth- 
fully to  make  such  an  announcement). 

^^Rubel  Bronze  &c.  Ck>.  p,  Vos, 
[1918]  1  K.  B.  315.  In  Manubens  v. 
Leon,  [1919]  1  K.  B.  206,  a  wrongfully 
discharged  employee  was  held  entitled 
to  recover  damages  based  not  only 
on  wages  payable  by  the  defendant, 
but  also  on  tips  habitually  paid  by 


customers.  In  Sigmon  v,  GokistoDe, 
116  N.  Y.  App.  Div.  490,  101 
N.  Y.  8.  9S4,  the  employee  was 
held  justified  in  refusing  to  continue 
as  designer  and  foreman  in  a  manu- 
facturing establishment  when  he  was 
not  given  work,  although  his  salaiy 
was  regulariy  paid.  In  Coopw  v. 
Stronge  A  Warner  Co.,  Ill  Minn. 
177,  27  L.  R.  A.  (N.  S.)  1011,  126  N. 
W.  541,  changing  the  plaintiff  from 
manager  of  a  department  to  sales- 
woman was  held  to  justify  her  in  leav- 
ing the  emi^oyment  and  suing  for  dam- 
ages though  there  was  no  reduction  of 
salary.  C/.  Turner  v.  Sawdon,  [1901] 
2  K.  B.  653,  where  a  salesman  was 
denied  a  right  of  action  for  refusal 
to  provide  him  with  work,  his  stipu- 
lated salary  being  paid.  See  also 
tn/Ws,  §  1359. 

^Such  words  were  contained  in 
the  contracts  in  suit  in  igmwrywig  v. 
Elderton,  4  H.  L.  Cas.  e^  and 
Turner  v.  Sawdcm,  [1901]  2  K  & 
653. 
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to  perform  his  promise,  ^^  involves  an  agreement  on  the  part 
of  the  employer  to  employ,  and  thereby  to  enable  the  employee 
to  earn  the  promised  compensation.  If  the  contract  does  not 
expressly  or  by  implication  indicate  that  the  parties  by  the 
agreement  have  made  it  the  duty  of  the  employer  to  give 
the  employee  an  opportmiity  to  work,  the  only  question 
should  be  whether  employment  in  the  sense  of  furnishing 
work  for  the  employee  is  to  be  regarded,  in  view  of  the  nature 
of  the  contract,  the  character  of  the  business,  and  prevailing 
usage,  as  wholly  for  the  benefit  of  the  employer.  If  the  em- 
ployee's compensation  depends  on  the  amount  of  work  per^ 
formed,  it  is  obvious  that  the  advantage  of  the  contract  to 
the  employee  depends  on  work  being  fiunished  him.  The 
natural  implication  in  such  a  case,  therefore,  is  that  the  em- 
ployer is  bound  to  furnish  a  reasonable  supply  of  work.^^ 
The  implied  promise  of  the  employer  to  cooperate  may  be 
varied  by  the  terms  of  the  contract,  which  may  define  the 
amount  of  work  which  the  employer  shall  give.  Even  though 
the  definition  in  the  contract  makes  the  amount  to  some 
extent  dependent  on  the' volition  of  the  employer,  the  agree- 
ment will  not  be  illusory  if  the  employer  agrees  that  all  work 
of  the  kind  in  question  which  he  desires  to  have  performed 
shall  be  done  by  the  employee,"  or  if^e  employer  is  bound 
to  the  exercise  of  a  reasonable  judgment  and  is  excluded  from 
exercising  mere  whim  or  caprice.^'  Usage  may  play  an  im- 
portant part  in  determining  the  true  interpretation  of  the 


»  See  infra,  §  1292. 

^  Filkington  v,  Soott,  15  M.  k  W. 
657;  Queen  t;.  Welch,  2  El.  &  Bl.  357, 
Ghurchwaid  v.  RegLna,  L.  R.  1  Q.  B. 
173,  105;  Turner  v.  Goldsmith,  [1891] 
1  Q.  B.  544;  Thayer  t;.  Wadsworth, 
19  Pick.  349,  352;  Lewis  v.  Atlas,  etc.. 
Ins,  Co.,  61  Mo.  534;  Jacquin  o.  Bou* 
tard,  89  Hun,  437,  35  N.  Y.  S.  496; 
Cook  V,  Sandford,  15  N.  S.  Wales  L. 
Rep.  377.  (y.  Williamson  v.  Taylor, 
5  Q.  B.  175;  Moon  r.  Camberwell,  89 
L.  T.  (N.  S.)  595. 

»See«tipra,  SS43, 104. 

"In  Meyer-Bridges  Co.  v.  Amep- 
ican  Warehouse  Co.,  94  Kans.  288, 146 


Pac.  361,  the  defendant  was  given  a 
right  to  sell  com  for  the  plaintiff  on 
a  commission  based  on  a  selling  price 
to  be  fixed  by  the  plaintiff.  The  court 
held  that  the  plaintiff  was  bound  to 
fix  prices  in  order  to  enable  the  de- 
fendant to  sell  and  earn  its  commission; 
saying:  ''It  is  suggested  that  the 
plaintiff  might  have  fixed  a  price 
impossible  to  be  procured,  but,  whUe 
such  a  contingency  has  not  arisen, 
it  may  be  said  that  the  law  presumes 
that  parties  to  contracts  will  act, 
not  unreasonably,  but  xeasonably  and 
in  good  faith." 
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contract.  Thus  an  agreement  to  retain  a  lawyer  may  involve 
no  agreement  to  give  him  employment  even  though  the  con- 
tract provides  for  a  higher  rate  of  compensation  if  actual  em- 
ployment is  furnished.  So  the  contract  of  a  theatrical  under- 
study may  not  contain  any  implication  that  employment 
will  be  furnished  even  though  the  principal  performer  is  un- 
able to  appear.^  How  far  the  employer  when  unable  to  pro- 
vide work  for  the  employee  is  excused  from  his  obligation  to 
give  him  compensation  is  another  question,  to  be  considered 
\mder  the  heading  of  impossibility.^^  The  point  here  under 
consideration  is  the  existence  of  an  obhgation  on  the  part 
of  the  employer  to  provide  work  as  distinguished  from  an 
obligation  to  give  compensation. 

§  1016.  Agents'  duty  to  obey  instructions. 

The  minuteness  of  the  instructions  which  either  an  agent 
or  a  servant  is  bound  to  obey  may  vary  with  the  character 
of  the  employment.  Not  only  a  servant  but  an  agent  also  is 
under  a  duty  to  obey  instructions  in  regard  to  the  matter  of 
his  employment  so  far  as  these  instructions  are  not  incon- 
sistent with  the  terms  of  his  contract.^*  Even  though  the 
instructions  are  in  violation  of  the  terms  of  the  contract  with 
the  agent;  it  must  be  remembered  that  unless  the  agency 
is  coupled  with  an  interest,^*  the  principal  always  has  power 
to  revoke  the  authority  of  the  agent  though  he  may  render 
himself  Uable  in  damages  by  so  doing.  Accordingly,  it  seems 
that;  even  in  violation  of  his  original  contract,  the  principal 


*°In  Grimston  v.  Cunningham, 
[1894]  1  Q.  B.  125,  it  was  held  that 
there  was  no  obligation  to  furnish 
work  unless  the  principal  performer 
should  leave.  In  Newman  v.  Gatti, 
24  T.  L.  Rep.  IS,  it  was  further  said 
that  a  contract  to  employ  as  under- 
study involved  no  obligation  to  allow 
the  employee  to  act  if  the  regular 
performer  was  unable  to  do  so.  In 
these  cases,  however,  it  is  to  be  ob- 
served that  the  employee  receives 
compensation  as  understudy  though 
not  the  same  compensation  as  where 
the  part  is  played  on  the  stage. 


"  See  supra,  {  838;  infra,  §1940. 

**  Adams  v.  Robinson,  65  Ala.  586; 
Whitney  v.  Merchants'  Union  Express 
Co.,  104  Mass.  152,  6  Am.  Rep.  207; 
Cokerv.  Ropes,  125  Mass.  577;  North- 
em  Assurance  Co.  v.  Boigelt,  67  Neb. 
282,  93  N.  W.  226  Spatx  v.  Ii^ter- 
borough  Rapid  Transit  Co.  (N.  Y. 
MiBC.)  169  N.  Y.  S.  458;  Krab^  f. 
Union  Ins.  Co.,  129  Pa.  8,  18  Atl.  491, 
and  see  cases  in  last  notes  of  this 
section. 

^  See  supra,  §  280. 
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may  give  directions  to  the  agent  which  the  latter  cannot 
wholly  disregard.  He  may,  it  is  true,  refuse  to  obey  them 
and  retire  from  his  £^ency,  but  he  cannot  continue  as  agent 
and  violate  them  without  rendering  himself  liable.  An 
agent  is  not  bound,  under  any  circumstances,  to  obey  instruc- 
tions which  require  an  act  in  violation  of  law,  morals,  or  public 
policy.**  Inde^  such  an  instruction  if  obeyed  will  not  save 
the  employee  from  personal  liability.*^  In  case  of  sudden 
emergency  where  there  is  no  sufficient  time  to  consult  the 
employer  and  ask  him  to  revise  his  instructions,  the  agent, 
if  he  acts  with  reasonable  prudence,  may  pursue  a  different 
line  of  conduct  from  that  laid  down  by  his  principal.^  This  is 
most  frequently  applied  in  favor  of  the  master  of  a  ship.^ 

A  violation  by  the  agent  of  any  instructions  rightfully 
given  him  will  have  the  same  effect  as  any  breach  of  con- 
tractual duty;  namely,  he  will  be  liable  in  damages  for  the 
consequences  of  his  breach.^ 

Whether  the  employer  will  be  justified  in  discharging  the 
agent  is  another  matter  which  must  depend  upon  principles 
previously  discussed.^  K  the  disobedience  is  persistent  or 
wilful^  or  involves  serious  consequences,  the  agency  may  be 
terminated.^ 


^  Brown  o.  Howaid,  14  Johns.  119, 
123. 

>•  Williams  v.  Shackelford,  16  Ala. 
318;  Gieenleaf  v.  Moody,  13  Allen,  363; 
Milbank  v,  Dennistoun,  21  N.  Y.  386. 

''See  Catlin  v.  Bell,  4  Camp.  183; 
Forrestier  v.  Bordman,  1  Story,  43; 
Gould  r.  Rich,  7  Mete.  5^.  In 
Gwilliam  v.  Twist,  [1895]  2  Q.  B.  84 
86,  the  suggestion  was  made  by  Lord 
f^her,  that  the  doctrine  of  authority 
by  necessity  was  confined  to  excep- 
tional cases  like  those  of  the  master 
of  a  ship  or  the  acceptor  of  a  bill  of 
exchange.  But  there  seems  no  reason 
to  doubt  that  special  circumstances 
might  justify  the  application  of  this 
principle  to  any  kind  of  agency. 

»  Pape  V,  Westacott,  [1894]  1  Q.  B. 
272;  Harlan  v.  Ely,  68  Cal.  522,  9 


Pac.  947;  Union  Hardware  Co.  v. 
Plume  Mfg.  Co.,  58  Conn.  219,  20 
Atl.  455;  Robinson  Machine  Works 
V.  Vorse,  52  Iowa,  207,  2  N.  W.  1108; 
Clark  V.  Roberts,  26  Mich.  506;  Shef- 
field V.  Linn,  62  Mich.  151,  28  N.  W. 
761;  Nichols  t^.  Wadsworth,  40  Minn. 
547,  42  N.  W.  541;  Zimmermann  t^. 
Heil,  86  Hun,  114,  affd.  156  N.  Y. 
703,  51  N.  E.  1094;  Paul  v,  Grimm, 
165  Pa.  139,  30  Atl.  721,  183  Pa.  330, 
38  Atl.  1017;  Tate  ».  Marco,  27  S.  C. 
493,  4  S.  E.  71;  Franklin  Fire  Ins.  Co. 
V.  Bradford,  201  Pa.  32,  50  Atl.  286,  55 
L.  R.  A.  408,  88  Am.  St.  Rep.  470; 
FuUer  v.  Ellis,  39  Vt.  345,  94  Amer. 
Dec.  327. 

^  See  swpra^  {{  812  et  seq, 

**  Chicago,  etc.,  R.  Co.  v.  Basrfield, 
37  Mich.  205.  And  see  cases  of  serv- 
ants in  the  following  two  sections. 
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§  1017.  Servants'  duty  of  obedience. 

like  the  agent,  the  servant  is  bound  to  obey  all  reasonable 
orders  of  the  master,  and  the  principles  involved  are  the 
same,  but  as  the  relation  of  master  and  servant  involves  a 
greater  control  of  the  master  over  the  manner  of  performing 
the  service  than  does  the  relation  of  principal  and  agent, 
there  is  more  frequent  opportunity  for  the  exercise  of  control. 
Though  there  can  be  no  question  of  the  liability  in  damages 
of  the  servant  for  failure  to  obey  any  rightful  order,'*  the 
question  generally  raised  has  been  the  justification  of  the 
master  for  discharging  a  selrvant  on  account  of  some  act  of 
disobedience. 

A  distinction  not  always  observed  is  important  here  be- 
tween several  possible  kinds  of  disobedience: 

1.  Disobedience  which  is  due  merely  to  neglig^ce  or  for- 
getfulness  of  a  general  order,  or  a  particular  instruction. 

2.  Disobedience  which  is  wilful  in  the  sense  that  the  em- 
ployee is  conscious  that  he  is  disobeying  orders  but  his  action 
is  not  accompanied  with  an  element  of  d^ance  or  insub- 
ordination. 

3.  Disobedience  which  is  accompanied  with  an  dement 
of  insubordination  and  involves  a  direct  refusal  to  recognize 
the  master's  authority  in  regard  to  the  matter  in  question. 

Disobedience  of  the  last  kind,  though  relating  to  a  trivial 
matter  and  though  causing  no  damage,  will  always  justify 
immediate  dischai^e.'^    So  trenchant  a  rule  cannot  be  laid 


*^  LeviBon  v.  Kiik,  Lane,  65,  67; 
Huflsey  v,  Pusy,  Sid.  298;  Brown  v. 
Smith,  12  Gush.  366. 

•*  Jerome  v.  Queen  City  Cycle  Co., 
163  N.  Y.  361,  57  N.  E.  485  (the 
superintendent  of  a  factory  absented 
himself  for  the  day  in  violation  of  a 
specific  order  not  to  go.  The  court 
held  it  immaterial  that  no  actual 
damage  was  caused  by  the  absence); 
Standidge  v.  Lynde,  120  111.  App.  418 
(a  lawyer's  derk  disobeyed  his  em- 
ployer's direction  to  stay  after  office 
hours  to  work  on  a  brief);  Degen  v. 
Manistee  &c.  R.  Co.,  113  Mich.  66, 
71  N.   W.   459    (refusal   by   superin- 


tendent of  street  railway  to  reinstate 
an  employee  when  ordered  to  do  so 
by  the  president);  Von  Heyne  v. 
Tompkins,  89  Minn.  77,  93  N.  W. 
901,  5  L.  R.  A.  (N.  S.)  524  (dis- 
obedience accompanied  with  defiance); 
Green  v.  Watson,  60  Hun,  582, 14  N.  Y. 
S.  820  (Refusal  to  woric  with  another 
employee);  Youngash  v.  Saskatchewan, 
etc.,  Co.,  4  Sask.  L.  R.  63. 

In  Connell  v.  Gisbome  Times  Co., 
28  N.  Zeal.  L.  Rep.  300,  the  cooit 
said:  "a  single  deliberate  act  of  dis- 
obedience of  a  particular  order  given 
in  a  particular  matter  in  such  manner 
as  to  indicate  the  intention  to  defy  the 
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down  m  r^ard  to  disobedience  of  either  of  the  other  kinds. 
Persistent  failure  to  obey  instructions  or  observe  the  rules 
of  the  employment  whether  due  to  carelessness  or  wilfulness 
will  undoubtedly  justify  dismissal;''  but  aside  from  such 
disobedience  it  can  only  be  said  that  the  right  to  discharge 
the  employee  depends  upon  the  importance  of  the  matter  in 
question;  tiie  length  of  the  contract,  and  whether  it  is  divisible 
so  that  the  employee  has  or  will  receive  payment  for  such 
part  performance  as  he  has  rendered.'^    Some  decisions,  it 


authority  of  the  master,  warrants  the 
instant  dismiflHal  of  the  servant." 
See  further  Spain  v.  Amott,  2  Starkie, 
256;  Dant  v.  Mathieson  Alkali  Works, 
81  Fed.  284;  The  Bertha,  111  Fed.  550; 
Shields  v.  Caison,  1Q2  111.  App.  38; 
Rogers  p.  Rogers,  (Ind.  App.  1919),  122 
N.  E.  778;  Kenner  v.  Southwestern  Oil 
Ck>.,  113  La.  80,  36  So.  895;  Degen  v. 
Manistee  &c.  R.,  113  Mich.  66,  71  N. 
W.  459;  Ernst  v.  Grand  Rapids  Engrav- 
ing Co.,  173  Mich.  254, 138  N.  W.  1050; 
Von  Heyne  v.  Tompkins,  89  Minn.  77, 
03  N.  W.  901,  5  L.  R.  A.  (N.  S.)  624; 
Smith  9.  Herring-Hall-Marvin  Co.  (N. 
Y.  Misc.),  115  N.  Y.  S.  204;  Stand- 
ing  V,  Brady,  157  N.  Y.  App.  Div. 
667,  142  N.  Y.  S.  656;  McGregor  v. 
Hann,  19  N.  D.  699,  125  N.  W.  885, 
30  L.  R.  A.  (N.  S.)  649;  Peniston  v. 
John  Y.  Huber  Co.,  196  Pa.  580,  46 
Atl.  934;  Parker  v.  School  Dist.  No. 
38,  6  Lea,  525;  Thomas  v,  Beaver  Dam 
MJg.  Co.,  157  Wis.  4,  27,  147  N.  W. 
364,  Ann.  Gas.  1916  A.  1020;  Green 
V,  Somere,  163  Wis.  96,  157  N.-  W. 
629;  Dick  v.  Canada  Jute  Co.,  30  L. 
Can.  Jur.  186.  This  principle  has  been 
appHed  though  the  master's  order  was 
very  harsh.  In  Turner  v.  Mason,  14 
M.  &  W.  112,  a  domestic  servant  asked 
permission  to  be  absent  for  a  single 
night  to  visit  her  mother  who  was  iU 
and  believed  herself  to  be  dying. 
Permission  was  refused,  but  the  serv- 
ant, nevertheless,  went  and  remained 
over  night.  It  was  held  that  her  dis- 
charge was  justified.     This  decision 


is  criticised  in  Shaver  v,  Ingham,  58 
Mich.  649,  26  N.  W.  162,  55  Am.  Rep. 
712,  where  the  reasonableness  of  the 
servant's  conduct  was  held  properly 
left  to  the  jury,  though  there  seems  to 
have  been  defiance  and  not  simply 
disobedience.  Somewhat  similar  in 
principle  to  the  Michigan  decision 
is  Jordan  v,  Wfber  Moulding  Co.,  77 
Mo.  App.  672. 

»miey  V.  Elwin,  11  Q.  B.  742; 
Martin  v.  Everett,  11  Ala.  376;  Wiley 
V,  California  Hosiery  Co.  (Cal.),  32 
Pac.  522;  KendaU  v.  West,  196  IU.  221, 

63  N.  E.  683,  89  Am.  St.  Rep.  317; 
Mandel  v,  Hocquard,  99  111.  App.  75; 
Kenner  v.  Southwestern  Oil  Co.,  113 
La.  80,  36  So.  895;  Von  H^yne  v. 
Tompkins,  89  Minn.  77,  93  N.  W.  901 
6  L.  R.  A.  (N.  S.)  524;  Milligan  v. 
Sligh  Furniture  Co.,  Ill  Mich.  629, 
70  N.  W.  133;  McCain  v.  Desnoyers, 

64  Mo.  App.  66;  Sabin  v.  Kendrick,  68 
N.  Y.  App.  Div.  108,  68  N.  Y.  S.  546; 
Costet  V.  Jeantet,  108  N.  Y.  App.  Div. 
201,  96  N.  Y.  S.  638;  Macaulay  v. 
Press  Pub.  Co.,  165  N.  Y.  S.  1044; 
Matthews  t;.  Park,  159  Pa.  579,  28 
Atl.  435;  Wyatt  v.  Brown  (Tenn.), 
42  S.  W.  478;  Thomas  v.  Beaver  Dam 
Mfg.  Co.,  157  Wis.  427,  147  N.  W. 
364,  Ann.  Gas.  1916  A.  1020;  Guildford 
V.  Anglo-French  S.  S.  Co.,  9  Can«  S.  C. 
303;  Mclntyre  v.  Hockin,  16  Ont. 
App.  498. 

s«  In  Fillieul  o.  Armstrong,  7  A.  & 
E.  657,  an  under  teacher  absented 
himself  from  his  duties  two  days  after 


1914 


WILU8T0N  ON  CONTRACTS 


§1017 


should  be  said,  seem  to  go  far  in  the  direction  of  justifying 
the  master  in  discharging  the  servant  for  a  single  act  of  dis- 
obedience though  imaccompanied  by  defiance  and  though 
the  previous  conduct  of  the  servant  may  have  been  in  con- 
formity with  his  duty.'*^ 

An  express  promise  in  the  contract  on  the  part  of  the  em- 
ployee to  obey  directions  imposes  no  different  obligation 
than  would  otherwise  be  implied.  *•  But  it  is  entirely  pos- 
sible for  the  parties  by  specific  agreement  to  give  a  larger 
power  of  direction  to  the  employer  than  would  be  otherwise 
implied,*^  or  to  make  any  breach  whatever  of  the  duty  of 
obedience  go  to  the  essence  of  the  contract  and  therefore  justify 
discharge  imder  circumstances  which  would  be  insufficient 
in  the  absence  of  such  a  special  agreement.^  The  fact  that 
serious  injury  to  himself  or  his  interests  will  follow  obedience 
to  his  employer's  instructions  doubtless  affects  the  employee's 
liabiUty  for  disobedience.^^  But  the  fact  that  in  such  a  case 
the  employee  may  be  free  from  liability  for  disobedience, 
does  not  necessarily  indicate  that  he  may  not  be  rightly  dis^ 
charged.  A  situation  may  arise  analogous  to  that  presented 
by  illness  of  the  employee,  which  excuses  him  from  liability 
for  non-performance  of  the  duties  of  his  employment,  but 
does  not  protect  him  from  discharge,  if  the  illness  is  so  pro- 
tracted as  to  amoimt  to  an  essential  breach.'" 


the  expiration  of  the  ChnstmaB  vaca- 
tion. No  damage  was  aUeged  to  have 
been  caused  thereby.  The  court  held 
this  did  not  justify  the  teacher's  dis- 
charge, and  set  aside  a  verdict  in 
favor  of  the  employer.  See  also  Fanner 
V.  First  Trust  Co.,  246  Fed.  671,  158 
C.  C.  A.  627,  L.  R.  A.  1918  C.  1027, 
and  decisions  in  the  previous  note. 

"Hallwaid  v.  Snell,  2  T.  L.  Rep. 
836  (an  assistant  teacher  broke  a  rule 
forbidding  smoking  in  a  certain  room 
before  a  certain  time  of  day);  Chell 
V.  Hall,  12  T.  L.  Rep.  408  (a  miner 
sent  up  coal-dust  in  violation  of  a  rule); 
Beckman  v.  Garrett,  66  Ohio  St.  136, 
64  N.  £.  62  (a  salesman  was  absent 
without  excuse  for  two  or  three  days. 
His  contract  was  for  five  years  of  which 


two  and  a  half  had  expired.  No  dam- 
age was  caused  by  his  absence). 

••The  Lady  EUeen  v,  Pouliot,  11 
Can.  Exch.  87,  95. 

•'Lehigh  Valley  R.  Co.  v,  Snyder, 
66  N.  J.  L.  326,  28  Atl.  376. 

»6ee  Bowes  v.  Press  [1894]  1  Q.  B. 
202;  Gallagher  v.  Wayne  Steam  Co., 
188  Pa.  95,  41  Atl.  296. 

••In  Jerome  v.  Queen  City  Cycle 
Co.,  163  N.  Y.  351,  57  N.  E.  485,  the 
court  said:  ''The  law  does  not  permit 
a  servant  to  defy  his  master  unless 
serious  injury  threatens  him,  his 
family,  or  his  estate." 

« In  Leopold  v,  Salkey,  89  111.  412, 
31  Am.  Rep.  93,  the  plaintiff  had  been 
confined  in  jail  for  two  weeks,  as  the 
court  assumed  without  fault  on  his 
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§  1018.  Limits  of  servants'  duty  of  obedience. 

In  order  that  disobedience  shall  create  either  liability  on 
the  part  of  the  servant  or  a  right  of  the  master  to  discharge 
him  the  master's  direction  must  have  been  reasonable.^^  This 
is  merely  stating  in  another  way  that  the  implied  promise 
of  the  employee  is  not  one  of  universal  obedience,  but  merely 
of  such  obedience  as  is  usual  and  proper  for  the  performance 
of  the  duties  of  the  employment. 

'*As  long  as  the  servant  is  permitted  to  perform  the  services 
he  contracts  for,  he  cannot  treat  a  mere  request  or  direction 
to  perform  additional  services  as  a  discharge.  Neither  would 
a  master  be  justified  in  discharging  a  servant  for  a  refusal 
to  perform  services  outside  the  scope  of  his  employment."  *^ 

"But  when  there  is  a  refusal  to  permit  the  servant  to  per- 
form the  substantial  or  principal  service  he  agreed  to  perform 
and  a  direction  to  substitute  a  different  service  .  •  •  then 
the  servant  may  treat  such  refusal  and  direction  as  a  dis- 
charge." ^  On  the  other  hand,  "a  master  has  the  right  to 
give  reasonable  orders  to  a  servant,  even  though  the  master 
knows  that  the  work  required  is  distasteful  to  the  servant, 
and  even  though  the  master  gives  the  order  with  the  expecta- 
tion that  the  servant  will  leave  the  employment  rather  than 
obey,  as  the  motive  of  the  master  is  imimportant,  and  the 
servant  is  boimd  to  obey  all  reasonable  orders,  even  if  given 

part.      NevertheleaB    the    court    held  **  Loos  v,  Geo.  Walter  Brewing  Co., 

his  discharge  proper  as  his  absence  145  Wis.  1,  129  N.  W.  646;  Koplitz 

was  a  material  injury  to  his  employer,  v,  Powell,  56  Wis.  671,  14  N.  W.  831. 

See  also  infraf  {  1940.  *•  Loos  v,  Greo.  Walter  Brewing  Co., 

« Rex  ».  Polesworth,  2  B.  &  Aid.  145  Wis.   1,   129  N.  W.  645,   citing 

483;  Marx  v.  Miller,  134  Ala.  347,  32  Cooper  v,  Stronge  &  Warner  Co.,  Ill 

So.    765;    Mcintosh    v.    Abbot,    231  Minn.  177,  126  N.  W.  541, 27  L.  R.  A. 

Mass.    180,    120   N.  E.   383;   Lehigh  (N.  S.)  1011;  Marx  v,  MiUer,  134  Ala. 

Valley  R.  Co.  V.  Snyder,  56  N.  J.  L.  326,  347,  32  So.  765;  Roserie  v,  Kiralfy 

28  Atl.  376;  Walker  v.  John  Hancock  Bros.,  12  Phila.  209;  Warner  v.  Rector, 

Mut.  L.  Ins.  Co.,  80  N.  J.  L.  342,  79  etc.,  1  City  Ct.  R.  419;  Pepper  ».  Kisch, 

Atl.  354;  International,  etc.,  R.  Co.  t?.  2  City  Ct.  R.  131.    See  also  Colloraff 

Greenwood,  2  Tex.  Civ.  App.  76,  21  v,  Hickson,  159  N.  Y.  S.  177.     This 

S.  W.  559  (order  not  to  patronize  a  rests  upon  the  principle  that  both 

certain  hotel  held  unreasonable);  Lone  parties  are  entitled  to  a  substantial 

Star    Salt    Co.    v,    Wilderspin    (Tex.  compliance    with    the    contract,    and 

Civ.   App.),   81  S.   W.   327;  Wright  that  he  who  refuses  to  permit  it  is 

V.  C.  S.  Graves  Land  Co.,  100  Wis.  269,  guilty  of    a   breach    of    his   obliga- 

75  N.  W.  1000.  tion. 
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in  bad  faith,  while  he  is  not  bound  to  obey  unreasonable 
orders,  even  when  given  in  good  faith."  ^  The  importance 
and  responsibility  of  the  employee's  position,  and  the  degree 
to  which  his  work  requires  the  exercise  of  his  personal  judg- 
ment are  also  circmnstances  to  be  considered.  ^^  And  an 
employee  whose  contract  is  expressly  or  impliedly  conditional 
on  his  work  being  directed  by  a  certain  person,  cannot  be 
required  to  obey  another.**** 

§  1019.  Liability  of  a  principal  for  default  of  a  sub-agent 

Unless  the  principal  has  authorized  expressly  or  impliedly 
the  employment  of  a  sub-agent,  the  agent  will  be  liable,  if 
he  delegates  his  authority,  for  any  damages  which  may  happen 
because  of  this  breach  of  duty.  Frequently,  however,  by 
usage,  by  necessary  implication  from  the  character  of  the 
act  to  be  performed,  or  by  the  express  terms  of  the  authority 
given,  the  agent  is  justified  in  employing  a  sub-agent.  How 
far  the  agent  becomes  personally  Uable  for  the  acts  of  the 
sub-agent  then  becomes  important.  Several  situations  may 
be  distinguished.  The  duty  of  the  agent  may  be  merely  to 
employ  an  agent  for  his  principal.  The  sub^ent  in  such 
a  case  can  hardly  be  call^  with  propriety  a  sub-€igent.  He 
is  the  agent  of  the  principal;  all  duties  are  owing  to  the  latt^ 
and  all  rights  are  against  him.  Even  where  the  agent's  au- 
thority is  not  to  employ  an  agent  on  behalf  of  the  principal 
but  to  employ  personally  a  sub-agent,  if  he  so  desires,  to  per- 
form part  of  his  own  duties,  it  does  not  necessarily  follow, 
as  is  sometimes  supposed,  that  the  agent  is  liable  for  the 
default  of  the  sub-agent.  It  is  argued  that  as  a  principal  is 
boimd  by  the  default  of  his  agent,  when  the  latter  is  acting 
within  the  scope  of  his  authority,  so,  therefore,  the  original 

«« Smith  V.  Henring-HaU-Marvin  Safe  537, 123  C.  C.  A.  63,  Ann.  Gas.  1916  A. 

Co.,  115  N.  Y.  S.  204,  207,  citing  1035;  Crabtree  v.  Bay  State  Felt  Co., 

Development  Co.  v.  King,  161  Fed.  227  Mass.  68,  116  N.  £.  535;  Schaub 

03,  88  C.  C.  A.  255,  24  L.  R.  A.  (N.  S.)  v.  Arc  Welding  Co.,  123  Mich.  487,  82 

612.    Cf.  Shaver  v.  Ingham,  58  Mich.  N.  W.  235. 

649,  26  N.  W.  162,  55  Am,  Rep.  712.         **»  Triangle  Fihn  Corp.  v.  Artcraf t 

And  see  8tipra,  S  839.  Pictures   Corp.,   250  Fed.   981,    163 

«>  Park  V,  Bushnell,  60  Fed.  583,  9  C.  C.  A.  231;  Stybb  o.  Sokoi,  207  DL 

C.  C.  A.  138,  20  U.  S.  App.  425;  Cai^  App.  340. 
penter  Steel  Co.  v.  Norcross,  204  Fed. 


§  1019      CONTRACTS  OF  EMPLOYMENT  AND  TO  MARRT  1917 

i^nt  must  on  the  same  principle  be  liable  for  the  defaults 
of  the  sub-agent.  But  this  principle  must  be  qualified  by  the 
observation  that  such  liability  will  not  arise  in  favor  of  one 
whose  contract  fixes  a  different  standard  of  liability.  The 
terms  of  the  contract,  implied  as  well  as  express,  between 
the  principal  and  his  Agent  must,  therefore,  be  considered. 
The  question  has  generally  become  important  with  reference 
to  banks  in  their  collection  of  n^otiable  paper.  A  bank 
with  which  such  paper  has  been  deposited  for  collection  may 
forward  it  to  a  bank  in  the  place  where  it  is  payable.  If 
the  latter  bank  is  negligent,  some  courts  hold  the  bank  of 
deposit  liable  though  it  used  due  diligence  in  selecting  the 
channel  for  collection.^  The  contrary  view,  however,  is 
preferable  and  is  supported  by  much  authority.^^    If  it  were 


•Van  Wart  v.  Woolley,  3  B.  ft  C. 
439;  Exchange  Bank  v.  Third  Bank, 
112  U.  S.  276,  28  L.  Ed.  722,  5  Sup. 
Rep.  141;  Bailie  v.  Augusta  Saving? 
Bank,  »5  Ga.  277,  21  S.  E.  717,  61 
Am.  St.  Rep.  74;  l^son  p.  State  Bank, 
6  Blackf.  225,  38  Am.  Dec.  139  (sub- 
agent  was  a  branch  of  agent  bank); 
Simpson  v.  Waldby,  63  Mich.  439,  30 
N.  W.  199;  Fort  Dearborn  Nat.  Bank 
V.  Security  Bank,  87  Minn.  81,  84,  91 
N.  W.  257;  Dav^  v,  Jones,  42  N.  J.  L. 
28,  36  Am.  Rep.  505;  Saint  Nicholas 
Bank  v.  State  Nat.  Bank,  128  N.  Y. 
26,  27  N.  E.  849,  13  L.  R.  A.  241; 
McBride  v,  Illinois  Nat.  Bank,   138 
N.   Y.   App.   Div.   339;  Commercial 
Bank  v.  Red  River  Valley  Nat.  Bank, 
8  N.  D.  382, 387,  79  N.  W.  859;  Reeves 
17.  State  Bank,  8  Ohio  St.  465.    See 
also  Eufaula  Grocery  Co.  v.  Missouri 
Nat.  Bank,  118  Ala.  408,  24  So.  389; 
Sherman  v.  Port  Huron,  etc,  Co.,  8 
So.  Dak.  343,  66  N.  W.  1077.    A  case 
like  Mackersy  v,  Ramsays,  9  C.  &  F. 
818,   must  be  distinguished.     There 
after  the  collection  of  the  bill  in  ques- 
tion by  the  collecting  bank,  the  bank 
of  deposit  allowed  the  collection  to 
stand  to  its  own  credit  for  some  months 
after  notice  of  the  collection.    It  was 


rightly  held  liable  for  the  amount. 
See  also  Hazlett  v.  Commercial  Nat. 
Bank,  132  Pa.  118,  19  Atl.  55. 

^'East   Haddam    Bank   v.   Soovil, 
12  Conn.  303;  ^tna  Ins.  Co.  v,  Alton 
City  Bank,  25  111.  243,  79  Am.  Dec. 
328;  First  Nat.  Bank  v.  Bank  of  Whit- 
tier,  221  m.  319,  77  N.  E.  563,  567; 
Indn  V.  Reeves  Pulley  Co.,  20  Ind. 
App.  101,  48  N.  E.  601;  Guehch  v. 
National  Bank,  56  Iowa,  434,  9  N.  W. 
328,  41  Am.  Rep.  110;  Bank  of  lands- 
borg  V,  Ober,  31  Kan.  599,  3  Pac.  324; 
Beach  v.  Moser,  4  Kan.  App.  66,  46 
Pac.  202;  Second  Nat.  Bank  v.  Mer- 
chants' Nat.  Bank,  111  Ky.  930,  65 
S.  W.  4,  55  L.  R.  A.  273,  98  Am.  St. 
Rep.  439;  Hyde  v.  Planters'  Bank,  17 
La.  560,  36  Am.  Dec.  621;  Jackson  v. 
Union  Bank,  6  Har.  &  J.  146;  Lord  v, 
Hingham  Nat.  Bank,  186  Mass.  161, 
71  N.  E.  312;  Dorchester  Ac.  Bank  v. 
New  England    Bank,    1   Cush.    177 
(qf.  Barnard  v.  Coffin,   141  Mass.  37, 
6  N.  E.  364,  55  Am.  Rep.  443);  Finch 
t;.  Karste,  97  Mich.  20,  56  N.  W.  123; 
Third  Nat.  Bank  v,  Vicksburg  Bank, 
61  Miss.  112;  Daly  t;.  Butchers'  &c. 
Bank,  56  Mo.  94,  17  Am.  Rep.  663; 
Bedell  v.  Harbine  Bank,  62  Neb.  339, 
86  N.  W.  1060;  Planters'  &e.  Bank  v. 
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true,  as  said  in  a  leading  case  by  the  Supreme  Court  of  the 
United  States,**  that  the  agreement  of  the  bank  of  dq>osit 
is  to  collect  the  paper  intrusted  to  it,  the  consequence  would 
follow  that  this  bank  would  be  liable  for  failure  to  fulfil  its 
contract;  but  this  does  not  seem  a  correct  statement  of  the 
bank's  obligation.  Except  as  special  instructions  control 
the  agreement  between  the  depositor  and  the  bank,  the 
latter's  undertaking  is  to  exercise  a  reasonable  degree  of 
skill  and  judgment  in  endeavoring  to  collect.**  Even  with 
its  obligation  thus  limited,  however,  if  the  bank's  duty  were 
to  collect  by  its  own  officers  or  servants,  loss  resulting  by  the 
negligence  of  one  of  them  would  render  it  liable.  The  com- 
plete power  of  choice  and  the  full  control  of  the  bank  in  r^ard 
to  its  officers  and  servants  identifies  them,  so  far  as  the  de- 
positor is  concerned  with  the  bank.  But  the  situation  is 
diflferent  when  the  instrument  must  be  forwarded  to  a  collect- 
ing bank.  It  may  well  happen  where  a  check  or  note  to  be 
collected  is  payable  at  a  small  place  that  the  bank  of  deposit, 
in  view  of  business  customs,  has  neither  freedom  of  choice 
nor  power  of  control  in  regard  to  the  collecting  bank.  There 
may  be  but  one  bank  to  which  the  paper  can  be  sent,  and 
the  case  is  then  one  where  in  effect  the  depositor  has  dictated 
the  method  of  collection.  Even  where  the  bank  of  deposit 
has  a  choice,  it  has  no  control.  It  is  in  effect  selecting  an 
agency  at  the  request  of  the  depositor,  and  though  the  col- 
lecting bank  looks  to  the  bank  of  deposit,  not  to  the  original 
depositor  as  its  employer,  the  only  function  that  the  bank 
of  deposit  exercises  or  is  expected  to  exercise,  is  to  select  a 


First  Nat.  Bank,  76  N.  C.  534;  Bank 
V.  Floyd,  142  N.  C.  187,  55  S.  E.  95; 
Mechanics'  Bank  v,  Earp,  4  Rawie, 
384;  Morgan  v.  Tener,  83  Pa.  305,  307; 
Bank  of  Louisville  t;.  First  Nat.  Bank, 
8  Baxt.  101,  35  Am.  Rep.  691;  Second 
Bank  v.  Cummings,  89  Tenn.  609,  18 
S.  W.  115;  Stacy  v,  Dane  County  Bank, 
12  Wis.  629.  See  also  Dun  v.  City 
Nat.  Bank,  58  Fed.  174,  7  C.  C.  A. 
152. 
« Exchange    Nat,    Bank    v.    Third 


Nat.  Bank,  112  U.  S.  276,  287,  28  L. 
Ed.  722,  5  Sup.  Ct.  Rep.  141. 

^See  Bank  v.  Monongahela  Nat 
Bank,  126  Fed.  436;  Firat  Nat.  Bank 
V.  First  Nat.  Bank,  116  Ala.  520,  22 
So.  976;  Manhattan  Life  Lis.  Co.  p. 
First  Nat.  Bank,  20  Colo.  App.  529, 
80  Pac.  467;  Capitol  State  Bank  p. 
Lane,  52  Miss.  677,  679;  Taylor  9. 
Sipp,  30  N.  J.  L.  284;  Omaha  Nat. 
Bank  v.  Kiper,  60  Neb.  33,  82  N.  W. 
102;  Sahlien  v.  Bank,  90  Tenn.  221, 
16  S.  W.  373. 
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channel  of  collection.  For  the  same  reascm  a  collecting  bank 
should  not  be,  and  generally  is  not  held  liable  for  the  n^li- 
gence  of  a  notary  to  whom  negotiable  paper  is  intrusted  for 
protest." 


§  1020.  Duty  in  regard  to  proper  behavior. 

The  relation  of  employer  and  employee  requires  on  the 
part  of  each  an  observance  of  the  elementary  principles  of 
good  behavior.  The  extent  of  the  duty  and  the  consequences 
of  a  breach  of  it  must  vary  necessarily  with  the  character 
of  the  employment.  Insolent  or  disrespectfiU  language  or 
conduct  on  the  part  of  a  servant  will  justify  dismissal.*^  Sim- 
ilarly the  employer  is  imder  a  duty  to  refrain  from  language 
or  conduct  of  so  severe  or  offensive  nature  as  to  be  improper 
in  view  of  the  relation  between  the  parties."    And  though 


»  Britton  V.  NicooUfl,  104  U.  S.  767, 
26  L.  Ed.  917;  May  t^.  Jones,  88  Ga. 
308,  14  S.  £.  552,  15  L.  R.  A.  637,  30 
Am.  St.  Rep.  154;  Hyde  v.  Planters' 
Bank,  17  La.  560,  36  Am.  Dec.  621; 
Baldin  v.  Bank  of  Louisiana,  1  La. 
Ann.  13,  45  Am.  Dec.  72;  Frazier  v. 
New  Orleans,  etc.,  Co.,  2  Rob.  (La.) 
294;  Citizens'  Bank  v,  Howell,  8  Md. 
530,  63  Am.  Dec.  714;  Warren  Bank  v. 
Suffolk  Bank,  10  Cush.  582;  Tieman 
V.  Conmiercial  Bank,  8  Miss.  648,  40 
Am.  Dec.  83;  Agricultural  Bank  v. 
Commercial  Bank,  15  Miss.  592;  Bowl- 
ing V.  Arthur,  34  Miss.  41;  Wood  River 
Bank  v.  First  Nat.  Bank,  36  Neb.  744, 
55  N.  W.  239;  Bank  v,  Butler,  41  Oh. 
St.  519,  52  Am.  Rep.  94;  Bellemire  v, 
U.  S.  Bank,  4  Whart.  105,  33  Am.  Dec. 
46.  But  see  oordra  Haynes  v.  Birks, 
3  B.  &  P.  599;  American  Express  Co. 
V,  Haire,  21  Ind.  4,  83  Dec.  334;  Davey 
9.  Jones,  42  N.  J.  L.  28,  36  Am.  Rep. 
506;  Ayrault  v.  Pacific  Bank,  47  N.  Y. 
570,  7  Am.  Rep.  489. 

*^Ridgway  v,  Hungeiford  Market 
Co.,  3  Adol.  &  M.  171;  Champion  v, 
Hartshome,  9  Conn.  564;  Parker  v. 
Farlinger,  122  Ga.  315,  50  S.  E.  98; 
Wade  V.  Hefner,  16  Ga.  App.  106,  84 


S.  E.  598;  Railey  v,  Tianahan,  34  La. 
Ann.  426;  Mcintosh  v.  Abbot,  231 
Mass.  180,  183,  120  N.  E.  383;  Jordan 
V,  J.  R.  Webber  Moulding  Co.,  72 
App.  325;  Wilke  v,  Harrison,  166  Pa. 
202,  30  Atl.  1125;  Eaken  v,  Harrison, 
4  McCord  L.  249.  C/.  Edwards  v. 
Levy,  2  F.  &  F.  94;  Frachtman  t?. 
Fox,  156  N.  Y.  S.  313  (refusal  of  a 
Christmas  present  held  not  such  in- 
solent conduct  as  to  justify  dischaige 
of  a  dentist's  assistant).  See  to  the 
same  effect  where  the  disrespectful 
conduct  was  to  a  superior  employee 
placed  in  charge  by  the  employer. 
Darst  V,  Mathieson  ADcali  Works,  81 
Fed.  284;  Abendpost  v.  Hertel,  67  111. 
App.  501;  Youngblood  v,  Dodd,  2  La. 
Ann.  187;  Forsyth  v.  McKinney,  56 
Hun,  1,  8  N.  Y.  S.  561.  See  also 
Gerardo  v.  Brush,  120  Mich.  405,  79 
N.  W.  646.  Cf,  Burt  v,  Catlin,  65 
N.  Y.  App.  Div.  456,  72  N.  Y.  S. 
924,  affd.  in  175  N.  Y.  486,  67  N.  E. 
1081. 

**  Saunders  v,  Anderson,  2  Hill  Law 
(S.  C),  486.  See  also  Mcintosh  v. 
Abbot,  231  Mass.  180,  120  N.  E.  383. 
C/.  Marsh  v.  Rulesson,  1  Wend.  514; 
Forsyth  t;.  Hastings,  27  Vt.  646. 
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the  employer  can  probably  not  be  held  liable  for  the  acts 
of  third  persons  over  whom  he  has  no  control,  the  conditions 
of  the  employment  may  be  made  so  unreasonably  disagree- 
able by  such  persons  as  to  justify  the  employee  in  leaving." 
The  behavior  of  the  employee,  and  doubtless  in  some  d^ree 
that  of  the  employer  must  also  not  be  so  dishonest,  indecorous 
or  immoral  even  aside  from  matters  connected  with  the 
employment  as  to  be  inconsistent  with  the  character  of  the 
employment.  The  extent  to  which  such  behavior  will  justify 
a  termination  of  the  contract  must  vary  so  widely  with  the 
nature  of  the  employment  and  to  some  extent  with  the  customs 
of  the  community,  that  little  more  can  be  done  than  to  state 
that  the  matter  depends  upon  what  is  reasonable  imder  the 
circmnstances.^^  ''The  test  is  .  .  .  not  morality  in  the  ab-. 
stract,  but  whether  taking  the  nature  of  the  plaintiff's  em- 
ployment into  accoimt  the  acts  complained  of  rendered  the 
plaintiff  unfit  to  perform  the  duties  which  he  had  under- 
taken." **  It  is  clear,  however,  that  if  the  behavior  of  an 
employee  was  such  that  the  pubUc  would  be  disposed  on  that 
accoimt  to  curtail  business  relations  with  the  employer, 
there  is  unfitness  to  perform  the  duties  undertaken.     In 

•*  In  Patterson  v.  Gage,  23  Vt.  558,  123  C.  C.  A.  63,  Ann.  Cas.  1916  A. 

56  Am.  Dec.  06,a  female  employee  left  1035;  Fanner  v.  First  Trust  Co.,  246 

her  employment  and  was  held  justified  Fed.  671,  158  C.  C.  A.  627,  L.  R.  A. 

in  so  doing  because  of   the  habitual  1918,  C.  1027;  Bixby  v.  ParsoDs,  49 

misconduct  of  a  third  person  living  in  Conn.  483,  44  Am.  Rep.  246;  Gould 

the  same  house.   In  Mather  v.  Brokaw,  v.  Magnolia  Metal  Co.,  207  111.  172, 

43  N.  J.  L.  587,  an  assault  on  an  em-  69  N.  E.  896;  Child  v.  Boyd  A  Corey 

ployee's  child  by  a  third  person  was  Mfg.  Co.,  175  Mass.  493,  56  N.  R 

held  not  to  justify  the  employee  in  608;  Larkln  v.  Hecksher,  51  N.  J.  L. 

leaving.     But  it  may  be  thought  if  133, 16  Atl.  703,  3  L.  R.  A.  137;  Preyer 

continuance  in  the  employment  would  v.  Bidwell,  11  N.  Y.  S.  71;  Browndl  f. 

probably  subject  the  employee  or  his  Ehrich,  43  N.  Y.  App.  D.  369,  60 

child  to  a  series  of  assaults,  the  result  N.  Y.  S.  112;  Burt  p.  Catlin,  65  N.  Y. 

reached  must  be  different.     See  also  App.  D.  456,  72  N.  Y.  S.  924,  affd.  in 

infra,  { 1940,  cases  excusmg  an  em*  175  N.  Y.  486,  67  N.  E.  1081 ;  Hall- 

ployee  because  of  danger  of  iUness  or  Moody  Institute  v,  Copass,  108  Tenn. 

death.  582,  69  S.  W.  327;  Noa  Spean  Co.  p. 

"See  Rex  v,  Brampton,  Cald.  11;  Inbau  (Tex.  Civ.  App.),  186  S.  W. 

Atkin  V.  Acton,  4  C.  &  P.  208;  Parsons  357;  Moynahan  v.  Inteistate,  etc.,  Co., 

V,  London  County  Council,  9  T.  L.  R.  31  Wash.  417,  72  Pac.  81. 

619;  Rubel  Bronze  &c.  Co.  v,  Vos,  ••  Child  v,  Boyd  &  Corey  Mfg.  Co., 

[1918]   1  K.  B.  315,  321;  Carpenter  175  Mass.  493, 495, 56  N.  E.  606. 
Steel  Co.  V,  Nonsross,  204  Fed.  537, 
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some  kinds  of  work,  especially,  any  public  immoral  conduct, 
though  having  no  direct  relation  to  the  emplo3rment,  and 
though  not  impairing  the  physical  or  intellectual  capacity 
of  the  employee,  will  destroy  his  usefuhiess  to  his  employer. 
One  who  treads  the  primrose  path  of  daUiance  during  his 
spare  hours  will  not  make  an  effective  curate  or  pastor's 
assistant,  whatever  may  be  the  regularity  and  unction  with 
which  he  may  labor  at  the  fixed  tasks  of  his  employment. 
So,  the  standard  of  conduct  for  teachers  of  the  young  would 
obviously  be  higher  than  that  of  employees  of  most  other 
classes.^  Confirmed  habits  of  intoxication  on  the  part  of 
an  employee  are  necessarily  inconsistent  with  the  duties  of 
any  employment  and  justify  discharge,*^^  but  the  extent  to 
which  drinking  of  liquor  or  occasional  excess  may  disqualify 
an  employee  depends  upon  the  character  of  the  employment. 
Thus  more  sobriety  is  required  of  a  locomotive  engineer,** 
or  a  pilot  of  a  boat,*'  than  in  most  classes  of  employment.^ 
A  contract  of  employment  may  make  abstinence  from  in- 
toxicating Uquor  an  express  condition  precedent  to  a  right 
to  compensation  or  to  the  continuance  of  employment,  and 
in  such  a  case  the  condition  will  be  enforced  though  breach 
of  it  has  not  resulted  in  intoxication  or  lessened  efficiency .^^ 
Si)eculation  on  a  margin  has  been  held  to  justify  the  dis^ 


MSee  Hall-Moody  Institute  t;.  Co- 
paas,  108  Tenn.  582,  69  S.  W.  327. 

»  Speck  V.  PhiUips,  5  M.  &  W.  279; 
Roberts  v.  Brownrigg,  9  Ala.  106; 
Baas  Furnace  Co.  v.  Glasscock,  82  Ala. 
462,  2  So.  315,  60  Am.  Rep.  748;  Gon- 
flolis  0.  Gearhart,  31  Mo.  585;  Annour- 
Cudahy  Packing  Go.  v.  Hart,  36  Neb. 
166,  64  N.  W.  262;  Mowbray  v.  Gould, 
83  N.  Y.  App.  Div.  255,  82  N.  Y.  S. 
102;  Ulrich  v.  Hower,  156  Pa.  414,  27 
AU.  243. 

"Smith  V,  St.  Paul  A  D.  R.  Co., 
60  Minn.  330,  62  N.  W.  392. 

''Gonsolis  t;.  Gearhart,  31  Mo. 
585. 

•»  See  aouston  v.  Corry,  [1906]  A.  C. 
122,  where  it  was  held  a  question  for 
the  jury  whether  a  travelling  salesman 


was  properly  dischaiged  who  had  been 
drunk  and  otherwise  misconducted 
himself  in  a  public  road.  So  in  Ulrich 
0.  Hower,  156  Pa.  414,  419,  the  court 
said,  ''There  is  no  fixed  rule  which 
allows  the  court  to  say  as  matter  of 
law  that  drunkenness  off  duty  is  or  is 
not  a  sufficient  cause  for  forfeiture  of 
wages.  The  test  for  that  is  the  faithful 
and  proper  peifonnance  of  his  woric, 
and  that  is  a  question  of  fact  to  be 
considered  with  all  the  circumstances." 
"  Clark  V.  West,  193  N.  Y.  349,  86 
N.  E.  1.  So  refraining  from  publicly 
associating  with  a  notorious  woman, 
may  be  made  of  the  essence  of  a  con- 
tract of  employment.  Gould  v.  Mag- 
nolia Metal  Co.,  207  lU.  172,  69  N.  £. 
896. 
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charge  of  a  merchant's  clerk,*^  and  of  a  manager  of  a  msat- 
cantile  agency.** 

In  exceptional  cases  it  seems  that  conduct  previous  to 
the  contract  of  employment  and  imknown  to  the  employer 
when  the  contract  was  made,  may  afford  ground  for  dis- 
charge. The  employee  must  be  regarded  as  imdertaking  that 
he  is  competent  for  the  employment,  and  if  his  previous 
character  or  reputation  make  it  clear  that  he  cannot  safely 
be  trusted  to  fulfil  the  duties  of  the  employment,  he  does 
not  fulfil  that  undertaking.*^ 

§  1021.  Employee's  duty  to  account 

Where  the  employment  involves  the  expenditure  of  the 
employer's  money,  it  is  the  duty  of  the  employee  not  simply 
to  expend  the  money  properly  but  to  keep  account  of  his 
transactions  and  present  the  account  at  any  proper  time 
on  demand  to  the  employer,  with  such  vouchers  or  recdpts 
as  busine^  usage  renders  proper  in  view  of  the  nature  of  the 
employment.*^  Money  or  other  property  belonging  to  the 
employer  and  in  the  possession  of  the  employee  must  be 
kept  distinct  from  the  employee's  own  property;**  and  in 
case  of  money  it  should  be  earmarked  in  some  way  as  bdong- 
ing  to  the  employer.*^ 


••  Pearce  r.  Foster,  17  Q.  B.  D.  536. 

**  Priestman  v,  Bradstreet,  15  Ont. 
558. 

•*  Nolan  V.  Thomi»on,  11  Daly,  314. 
See  also  Carpenter  Steel  Co.  v,  Nor- 
croBS,  204  Fed.  537,  123  C.  C.  A.  63, 
Ann.  Cas.  1916  A.  1035. 

•«  Gray  v.  Haig,  20  Beav.  219;  Dodge 
V.  Hatchett,  118  Ga.  883,  45  S.  E.  667; 
Holmes  v.  Murdock,  125  La.  916,  51 
So.  1035;  Boyce  v.  Boyce,  124  Mich. 
696,  83  N.  W.  1013;  Walker  v.  John 
Hancock  Mut.  L.  Ins.  Co.,  80  N.  J.  L. 
342,  79  Atl.  354,  35  L.  R.  A.  (N.  S.) 
153;  Re  Pierson's  Estate,  19  N.  Y. 
App.  Div.  478,  46  N.  Y.  S.  557;  RUey 
v.  Bank  of  Allendale,  57  S.  C.  98,  35 
S.  E.  535. 

••Clarke  v.  Tipping,  9  Beav.  284; 


First  Nat.  Bank  v.  Schween,  127  ID. 
573,  11  Am.  St.  R^.  174,  s.  c.  tub 
nam.  First  Nat.  Bank  v.  Kilbourae,  20 
N.  E.  681;  Lanoe  v.  Butler,  135  N.  C. 
419,  47  S.  E.  488. 

•^  An  attorney  who  deposited  money 
belonging  to  a  number  of  clients  in  a 
bank  in  his  own  name,  without  a 
statement  of  the  trust  was  hdd  liaMe 
to  the  clients  on  failure  of  the  bank 
though  the  money  was  deposited  in  an 
account  by  itself,  and  the  bank  was  in 
good  credit.  Naltner  v,  Dolan,  lOS 
Ind.  500,  8  N.  E.  289,  58  Am.  R^.  61. 
See  also  Robinson  v.  Ward,  2  C.  &  P. 
59,  60;  Mason  v,  Whitthome,  2  Coldw. 
242;  Williams  v.  WiUiams,  55  Wis.  300, 
12  N.  W.  465,  13  N.  W.  274.  42  Am. 
Rep.  708. 
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§  1022.  The  employee's  duty  of  fidelity  to  his  employment 

The  duty  of  fidelity  to  his  emplojrment  imposes  on  the 
employee  not  simply  the  positive  duty  of  reasonably  skilful 
performance  of  the  work  intrusted  to  him^  but  the  n^ative 
duty  of  refraining  from  deception,  and  from  entering  into 
relations  giving  him  an  interest  inconsistent  with  that  of 
the  employer.  Thus  deceptive  and  fraudulent  statements 
or  conduct  not  only  renders  the  employee  Uable,  but  justifies 
his  discharge.*^  Generally  such  conduct  involves  damage 
to  the  employer  but  it  may  be  ground  for  discharge,  though 
no  damage  is  involved.®*  Besides  more  glaring  cases  of  treach- 
ery, the  decision  of  which  is  plain,'®  it  should  be  observed 
that  the  employee  may  neither  enter  into  business  relations 
in  competition  with  his  employer,^  ^  even  though  the  business 
is  so  conducted  by  agents  or  otherwise,  as  not  to  deprive 
the  employer  of  the  employee's  attention,'^  nor  seek  to  ac- 


«  Baillie  v,  KeU,  4  Bing.  (N.  C.)  638 
(falae  and  fraudulent  entries  in  ao- 
counts);  Bixby-Theisen  Co.  v.  Evans, 
174  Ala.  571,  57  So.  39  (misap- 
propriation); Krueger  v.  Roxford 
Knitting  Co.,  209  111.  App.  496  (padding 
expense  accounts);  Fuqua  v.  Massie, 
95  Ky.  387,  25  S.  W.  875  (use  of 
false  weights);  Lartigue  v,  Peet,  5 
Rob.  (La.)  91  (a  false  balance); 
Sabin  v.  Kendrick,  46  N.  Y.  App. 
Div.  90,  61  N.  Y.  S.  336  (selling 
below  authorized  prices  and  attempt- 
ing to  deceive  in  regard  to  the  matter); 
Stahl  V.  AUert,  32  N.  Y.  Misc.  93,  65 
N.  Y.  S.  493  (submitting  false  bills 
for  goods  alleged  to  have  been  fur- 
nished to  the  employer);  Hutchinson 
V,  Washburn,  80  N.  Y.  App.  Div.  367, 
80  N.  Y.  S.  691  (failing  to  give  em- 
ployer credit  in  an  expense  account 
for  discount  given  the  employee  from 
regular  hotel  charges);  Brightson  v, 
H.  B.  Claflin  Co.,  180  N.  Y.  76,  72 
N.  £.  920  (an  inaccurate  inventory 
had  been  made  by  the  employee. 
The  court  held  that  if  the  inaccuracy 
was  either  fraudulent  or  n^ligent, 
the    employee    was    rightfully    dis- 


charged, but  otherwise  not);  London  v. 
G.  A.  Kelly  Plow  Co.  (Tex.  Civ.  App.), 
155  S.  W.  556  (lack  of  integrity); 
B^langer  v.  B^langer,  24  Can.  S.  C 
678  (the  editor  of  a  newspaper  reversed 
its  political  policy  without  the  consent 
of  the  owner). 

«»  Wade  V,  William  Barr  Dry  Goods 
Co.,  155  Mo.  App.  405,  134  S.  W.  1084 
(accepting  gifts  from  customer);  Allen 
V.  Aylesworth,  58  N.  J.  Eq.  349,  44 
Atl.  178  (secret  examination  of  em- 
ployer's books).  See  also  Horton  v, 
McMurtry,  5  H.  &  N.  667. 

^  See,  e,  g.,  Mercer  v,  Whall,  5  Q.  B. 
447. 

^'Puritas  Laundry  Co.  v.  Green, 
15  Cal.  App.  654,  115  Pac.  660;  Lind- 
say V,  Swift,  230  Mass.  407,  119  N.  E. 
787;  Hibbard  v.  Wood,  49  Pa.  Super, 
513;  Dieringer  v,  Meyer,  42  Wis.  311. 
24  Am.  Rep.  415. 

"Dieringer  v.  Meyer,  42  Wis.  311, 
24  Am.  Rep.  415.  See  also  Ward  v, 
Beeton,  L.  R.  19  Eq.  207;  Day  v. 
American  Machinist  Press,  86  N.  Y. 
App.  Div.  613,  83  N.  Y.  S.  263.  But 
it  ia  no  breach  of  duty  to  plan  and 
make  preparations  during  the  term 
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qiilre  indirect  advantages  from  third  persons  for  performing  his 
duty  to  his  employer.^*  The  employee's  duty  of  fidelity  for- 
bids him,  if  his  duty  is  to  buy  property  for  his  principal,  to  fur- 
nish his  own  goods  without  disclosing  the  fact.^^  So,  if  his  duty 
is  to  sell  property  on  behalf  of  his  employer,  he  may  not  sell  his 
own  property  instead  J*  Nor  can  he  without  the  employer's 
knowledge  buy  the  latter's  property  intrusted  to  him  for  sale, 
and  if  he  does  so  the  sale  is  voidable  by  the  employer.^*  This 
is  true  though  the  employee  gave  the  price  which  the  em- 
ployer had  set,^  or  the  sale  was  at  public  auction.  An  em- 
ployee who  violates  these  fundamental  duties  of  loyalty  can- 
not recover  even  for  the  services  he  has  rendered/*  Therefore, 
an  agent  may  not  accept  emplojrment  from  one  party  to  a 
transaction  when  he  is  already  employed  by  the  other^  unless 
each  employer  consents  to  the  double  emplojrment.  If  the 
agent  takes  such  double  emplojrment,  he  is  not  only  liable 
in  damages  to  either  employer  who  did  not  consent  to  it,  and 
forfeits  his  right  of  compensation  from  him,  but  also  holds 
as  constructive  trustee  any  profits  made  from  the  business.^ 
Because  of  the  tendency  to  promote  disloyalty  of  an  agreement 
between  two  or  more  agents,  acting  respectively  on  behalf 
of  buyers  and  sellers  of  property,  to  pool  their  commissions 
and  divide  them,  an  agent  who  enters  into  such  an  agreement 


of  employment  to  enter  into  a  com- 
petitive business  at  its  expiration. 
Nichol  V.  Martyn,  2  Esp.  732;  Myers 
V.  Roger  J.  Sullivan  Co.,  116  Mich. 
193,  131  N.  W.  521,  34  L.  R.  A.  (N.  S.) 
1217;  Levy  r.  Jarrett  (Tex.  Civ.  App.), 
198  S.  W.  333. 

^»  Swale  V.  Ipswich  Tannery,  11 
Comm.  Cas.  88;  Holcomb  v.  Weaver, 
136  Mass.  265.    See  also  infra,  §  1737. 

^^  Armstrong  v.  Jackson,  [1917]  2 
K.  B.  822. 

'*  Gladiator,  etc.,  Milling  Co.  v, 
Steele,  132  Iowa,  446,  106  N.  W.  737. 

"  Robertson  v.  Chapman,  152  U.  S. 
673,  14  S.  Ct.  741,  38  L.  Ed.  592; 
Blank  v,  Aronson,  187  Fed.  241,  109 
C.  C.  A.  327;  Powell  i;.  Conant,  33 
Mich.  396;  Merriam  v.  Johnson,  86 
Minn.  61, 90  N.  W.  116;  Bain  v.  Brown, 


56  N.  Y.  285;  Evans  v.  Wrenn,  93 
N.  Y.  App.  Div.  346,  88  N.  Y.  S.  617; 
Colbert  t;.  Shepherd;  89  Va.  401,  16 
S.  E.  246. 

^Merriam  v.  Johnson,  86  Minn. 
61,  90  N.  W.  116;  Meek  p.  Hurst,  223 
Mo.  688,  135  Amer.  St.  Rep.  531; 
Rich  V.  Black,  173  Pa.  92,  33  Atl.  880; 
Selover  v.  Isle  Harbor  Land  Co.,  91 
Minn.  451,  98  N.  W.  344. 

"^  See  ivfray  §  1477,  ad  fin. 

^  Andrew  t;.  Ramsay,  [1903]  2KB. 
635;  Stubbs  v.  Slater,  [1910]  1  Ch.  195; 
Warren  v.  Burt,  58  Fed.  101,  12  U.  a 
App.  591,  7  C.  C.  A.  105;  LitUe  9, 
Phipps,  208  Mass.  331,  94  N.  £.  260, 
34  L.  R.  A.  (N.  S.)  1046;  HogHe  p, 
M^ering,  161  Mich.  472,  126  N.  W. 
1063;  and  see  ir^ra,  §  1532;  Meebem, 
Agency,  §  1590. 
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forfeits  all  right  to  compensation  from  his  principal.^  A 
failure  of  fidelity  on  the  part  of  an  attorney  is  treated  with 
^cceptional  severity  and  all  right  to  compensation  is  thereby 
forfeited.^^  The  same  requirement  of  fidelity  imposed  njKm 
agents  is  imposed  also  on  other  analogous  fiduciaries.  Not 
only  partners  but  those  who  undertake  a  joint  adventure 
not  involving  a  partnership  fall  within  this  category.  Breach 
of  the  duty  by  one  co-adventurer  justifies  the  other  in  re- 
scinding the  contract  between  them.^^ 

§  1023.  Employee  is  chargeable  as  trustee  with  anything 
fraudulently  acquired. 

Not  only  compensation  secretly  received  from  others  than 
his  employer  for  the  performance  of  his  duty  must  be  sur- 
rendered by  the  employee,  but  all  secret  or  fraudulent  profit 
secmred  by  him  in  any  way  from  the  exercise  of  his  employ- 
ment beyond  the  compensation  to  which  he  is  entitled  by 
the  terms  of  his  contract,  is  held  by  him  on  a  constructive 
trust  for  his  employer .^^  A  common  illustration  of  this  prin- 
ciple is  where  an  agent  in  buying  or  selling  property  for  his 
principal  receives'  a  commission  from  the  other  party  to  the 

"BQuinn  v.  Burton,  195  Mass.  277,  Gas.  829,  reooveiy  of  fees  was  dis- 

81  N.  E.  257;  Hobart  v.  Sherburne,  66  allowed  where  the  attorn^  had  ob- 

Minn.  171,  68  N.  W.  841;  Norman  v.  tained  charge  of  the  suits  in  question 

Boeeman,  59  Mo.  App.  682;  but  see  through  the  solicitation  of  a  "runner," 

Alvord  V.  Cook,  174  Mass.  120,  54  N.  "though  no  lack  of  fidelity  to  the  client 

£.499.  There  is,  however,  no  objection  appeared.'' 

to  an  agent  for  one  party  agreeing  with  ^  Menefee   v.    Oxnam    (Gal.),    183 

the  adverse  principal  to  surrender  to  Pac.  379;  Noble  v.  Fox,  35  Okla.  70, 

the  latter  a  portion  of  his  commission.  128  P^.  102,  43  L.  R.  A.  (N.  S.)  933. 

Soott  9.  Lloyd,  19  Colo.  401,  35  Pac.  See  also  Page  v,  Parker,  43  N.  H.  363, 

733;  Chase  v.  Veal,  83  Tex.  333,  18  80  Am.  Dec.  172;  Kennah  v,  Huston, 

S.  W.  597.  15  Wash.  275, 46  Pftc.  236.    Cf,  Roas  v. 

u  Brackett  v,  Norton,  4  Conn.  517,  Burrage,  233  Mass.  439, 124  N.  E.  267. 

10  Am.  Dec.  179;  Larey  v.  Baker,  86  <*  Sandoval  v.  Randolph,  222  U.  S. 

Ga.  468,  12  S.  E.  684;  Hoboken  Trust  161,  32  Sup.  Ct.  48,  56  L.  Ed.  143; 

Co.  V,  Norton  (N.  J.  Eq.,  1919),  107  Stenian  v.  Tasjian  (Cal.),  174  Pac.  883; 

Atl.  67;  Andrews  v.  Tyng,  94  N.  Y.  16.  Salsbury  v.  Ware,  183  lU.  505,  56  N.  E. 

See  also  Kirchoff  v.  Bernstein  (Oreg.,  149;  Schick  v,  Suttle,  94  Minn.  135, 

1919),  181  P^.  746;  Pulton  Farmers'  102  N.  W.  217;  Duryea  v,  Vosburgh, 

Aflsoc.  V,  Bomberger,  262  F&.  43,  104  138  N.  Y.  621,  33  N.  E.  932;  Qraham 

Atl.  805.    In  Ingereoll  r.  Coal  Co.,  117  v,  Cummings,  208  Pki.  516,  57  Atl.  943; 

Tenn.  263,  98  S.  W.l  78,  9  L.  R.  A.  Kreise  v,  Cartledge,  262  Pa.  55,  104 

(N.  8.)  282,  119  Am.  St.  1003, 10  Ann.  Atl.  855. 
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transaction.  The  receipt  of  such  a  commission  is  a  breach  of 
duty,  and  it  can  be  claimed  by  the  employer.^^  So,  too,  an  agent 
whose  duty  is  to  buy  property  for  his  employer,  is  charge- 
able as  a  trustee  if  he  buy  it  for  himself ,^^  imless  the  Statute 
of  Frauds  stands  in  the  principal's  way.^  It  is  inmiaterial 
that  the  title  is  taken  by  a  third  person  if  the  benefit  is  for  the 
employee.^  And  if  such  an  agent  brings  about  a  genuine 
sale  to  a  third  person,  he  will  be  liable  to  his  principal  for 
the  injury."  On  the  same  principle  an  employee  who  obtains, 
by  virtue  of  his  employment,  knowledge  that  his  employer 
is  intending  to  obtain  or  continue  a  lease  of  property  will  not 
be  allowed  to  retain  for  himself  a  lease  of  the  property  which 
he  obtains  with  such  knowledge." 

§  1024.  Effect  of  the  Statute  of  Frauds  on  agent's  duty  in 
regard  to  real  estate. 

The  English  and  most  American  Statutes  of  Frauds  forbid 
the  creation  of  trusts  in  real  estate  without  a  writing."  This 
does  not  preclude  resulting  trusts  arising  by  operation  of 
law,  but  relying  on  an  early  English  decision,^^  Lord  St. 


"Lister  v.  Stubbe,  45  Ch.  Div.  1; 
Hovenden  t;.  Millhoff,  83  L.  T.  41; 
Cohen  v.  KuBchke,  16  T.  L.  R.  489, 
United  States  v.  Carter,  217  U.  S.  286, 
54  L.  Ed.  769;  Reid  v,  Sha£Fer,  249 
Fed.  553,  161  C.  C.  A.  479;  Wells  v, 
Cochran,  84  Neb.  278, 120  N.  W.  1123; 
see  also  cases  in  the  last  note  to  the 
preceding  section.  Cf,  Powell  v,  Jones, 
[1905]  1  K.  B.  11;  Struve  v.  Tatge, 
285  ni.  103,  120  N.  E.  549;  Wade  v. 
William  Barr  Dry  Goods  Co.,  155 
Mo.  App.  405,  134  S.  W.  1084;  Loos  v, 
Geo.  Walter  Brewing  Co.,  145  Wis.  1, 
129  N.  W.  645. 

«  Trice  v.  Comstock,  121  Fed.  620, 
57  C.  C.  A.  646;  American  Circular 
Loom  Co.  V,  Wilson,  198  Mass.  182, 
84  N.  E.  133,  126  Am.  St.  Rep.  409; 
Kert  i;.  Endeknan  (Mich.),  168  N.  W. 
423;  Kraemer  v.  Deustermann,  37 
Minn.  469,  35  N.  W.  276;  Harrison  v. 
Craven,  188  Mo.  590,  87  S.  W.  962; 
Seacoast  Co.  v.  Wood,  65  N.  J.  Eq. 


530,  56  AU.  337;  Reits  v.  Rdti,  80 
N.  Y.  538;  Odegaitl  v,  Hau^d 
(N.  Dak.),  169  N.  W.  170;  Gashe  v. 
Young,  51  Oh.  St.  376,  38  N.  K  20; 
Wolford  V,  Herrington,  74  FSa.  311, 
15  Am.  Rep.  548. 

"  See  the  following  section. 

''Kruse  v.  Steffens,  47  Bi.  112; 
Cameron  v,  Lewis,  56  Miss.  76;  Fcvbes 
V,  Halsey,  26  N.  Y.  53. 

"  Boston  V,  Simmons,  150  Mass.  461, 
23  N.  E.  210,  6  L.  R.  A.  629,  15  Am. 
St.  Rep.  230. 

"Gower  v.  Andrew,  59  Cal.  119,  43 
Am.  Rep.  242;  Davis  v,  Hamlin,  106 
HI.  39,  48  Am.  Rep.  541;  Essex  Trust 
Co.  V.  Enwright,  214  Mass.  507,  102 
N.  E.  441,  47  L.  R.  A.  (N.  S.)  567; 
Prebble  v.  Reeves,  [1910]  ^ct.  L.  R 
88. 

^  See  Ames's  Cas.  Trusts  (2d.  Ed.). 
176. 

»i  BarUett  t;.  Pickersgi]!,  1  Eden,  515, 
S.  C.  1  Cox,  15, 4Ea8t>  577,  n. 
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Leonards  said:^^  ^^  Where  a  man  employs  another  person 
by  parol,  as  an  agent  to  buy  an  estate,  who  buys  it  for  himself, 
and  denies  the  trust,  and  no  part  of  the  purchase  money  is 
paid  by  the  principal,  and  there  is  no  written  agreement, 
he  cannot  compel  the  agent  to  convey  the  estate  to  him,  as 
that  would  be  directly  in  the  teeth  of  the  Statute  of  Frauds." 
And  this  statement  has  been  followed  in  some  of  the  United 
States.^*  It  has,  however,  been  overruled  in  England:®* 
and  the  current  of  later  American  authority  supports  the 
view  that  a  trust  is  enforceable  against  the  agent  in  the  case 
supposed,  in  spite  of  the  statute.®^  Though  the  decisions  are 
thus  in  conflict,  the  principle  to  be  applied  is  well  settled. 
A  mere  breach  of  promise  to  hold  property  in  trust  for  an- 
other is  unenforceable  imless  in  writing.^  On  the  other  hand, 
where  the  acquisition  or  retention  of  property  involves  fraud, 
equity  will  enforce  a  trust,  which  is  imposed  by  operation 
of  law  ex  mdUfido,  and  is  therefore  not  within  the  statute.®^ 
The  crucial  question  then  is:  Is  an  agent  who  repudiates  his 
agency  and  buys  land  for  himself  which  he  has  undertaken 


''Vendors  and  Purchasers  (14th 
Eng.  Ed.),  703. 

•>  Perry  v.  McHenry,  13  111.  227 
(see  also  Heaton  v.  Gaines,  198  111. 
479,  487,  64  N.  E.  1081);  Burden  v. 
Sheridan,  36  la.  125,  14  Am.  Rep.  505 
(but  see  Havner  Land  Co.  v.  MacGh-e- 
gor,  169  la.  5,  149  N.  W.  617) ;  Tour- 
tmotte  V,  Tourtillotte,  205  Mass.  547, 
91  N.  £.  909;  Kennerson  v.  Nash,  208 
Mass.  393,  94  N.  E.  475;  Allen  v. 
Richard,  83sMo.  55  (but  see  Harrison 
V.  Craven,  188  Mo.  590,  609,  87  S.  W. 
962);  Watson  t;.  Erb,  33  Oh.  St.  35. 

M  Heard  v.  Piller,  L.  R.  4  Ch.  548; 
Rochefoucauld  v.  Boustead,  [1897]  1 
Ch.  196.  In  view  of  the  latter  de- 
cision, the  case  of  James  r.  Smith, 
[1891]  1  Ch.  384,  which  followed  the 
eaxly  En^^Ush  law  must  be  regarded  as 
overruled. 

**Bo6well  V,  Cunningham,  32  Fla. 
277,  13  So.  354,  21  L.  R.  A.  54;  Havner 
Land  Co.  v.  MacGregor,  169  la.  5,  12, 
149  N.  W.  617;  Rose  v.  Hayden,  35 


Kans.  106,  10  Pac.  554,  57  Am.  Rep. 
145;  Wakeman  v.  Dodd,  27  N.  J.  Eq. 
564;  Brookings  Land  &  Trust  Co.  v, 
Bertness,  17  S.  Dak.  293,  96  N.  W.  97. 
See  also  Cameron  v,  Lewis,  56  Miss. 
76;  Wood  v.  Rabe,  96  N.  Y.  414,  48 
Am.  Rep.  640;  Wellford  v.  Chancellor, 
5  Gratt.  39. 

« Howland  v.  Blake,  97  U.  S.  624, 
24  L.  Ed.  1027;  Heaton  v.  Gamea,  198, 
ni.  479,  487,  64  N.  E.  1081;  Poroeroy's 
Eq.  Jur.  (3d  Ed.),  §1056.  In  the 
former  case  the  court  said  (p.  628), 
''It  is  a  naked  promise  by  one  to  buy 
lands  in  his  own  name,  pay  for  them 
with  his  own  money,  and  hold  them  for 
the  benefit  of  another.  It  cannot  be 
enforced  in  equity  and  is  void."  Levy 
V.  Brush,  45  N.  Y.  589;  Richardson 
v.  Johnson,  41  Wis.  100,  22  Am.  Rep. 
712;  Payne  t>.  Patterson,  77  Pa.  134; 
Bander  v.  Snyder,  5  Barb.  63;  Lathrop 
V.  Hoyt,  7  id.  59;  Story,  Eq.  Jur.,  Sec. 
1201a,  (11th  Ed.)" 

"  Pomeroy,  Eq.  Jur.  (3d  Ed.),  §  1055. 
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to  buy  for  his  principal  guilty  of  a  mere  breach  of  contract, 
or  does  he  commit  what  equity  regards  as  a  fraud?  The 
confidential  and  fiduciary  character  of  the  relation  of  aD 
agent  to  his  principal,  which  has  been  recognized  in  numerous 
decisions,  seems  to  justify  the  acceptance  of  the  latter  alter- 
native. 

§  1026.  Employee's  duty  in  regard  to  information  acquired  by 
him. 
The  employee  must  inform  his  employer  of  material  facts 
coming  to  the  employee's  knowledge  in  relation  to  the  matter 
of  his  emplojrment.*^  Knowledge  acquired  by  the  employee 
during  his  employment  cannot  be  used  for  his  own  advantage 
to  the  injiuy  of  the  employer  or  in  competition  with  him, 
during  the  employment;  and  even  after  the  employment 
has  ceased,  the  employee  remains  subject  to  a  duty  not  to 
disclose  or  to  use  for  his  own  advantage  secret  information 
confidentially  intrusted  to  him.^  A  former  employee  has 
on  this  ground  been  enjoined  from  using  medical  recipes,^ 
from  using  other  trade  secrets,^  from  using  lists  of  customers 
obtained  from  his  former  employer's  books,'  from  multiply- 


^  Calmon  v,  SarraiUe,  142  Gal.  038, 
76  Pac.  486;  Prince  v.  Depuy,  163 
lU.  417,  45  N.  E.  298;  Leonard  v. 
Omstead,  141  Iowa,  485,  119  N.  W. 
973;  Emmons  v.  Alvord,  177  Maas.  466, 
59  N.  E.  126;  Holmes  v,  Cathcart,  88 
Minn.  213,  92  N.  W.  956,  60  L.  R.  A. 
734,  97  Am.  St.  Rep.  513;  Humbird  v. 
Davis,  210  Pa.  311,  59  Atl.  1082. 

••  Menyweather  v.  Moore,  [1892]  2 
Ch.  518  (compiling  and  retaining  a 
table  of  measurements  of  the  em- 
ployer's engines  two  days  before  leav- 
ing the  employment  was  held  a  breach 
of  duty).  In  the  following  cases  the 
competitive  use  by  a  former  employee, 
or  of  those  associated  with  him  of 
knowledge  of  secret  processes  obtained 
while  in  the  complainant's  employ  was 
enjoined.  Philadelphia  Extracting  Co. 
V.  Keystone  Extracting  Co.,  176  Fed. 
830;  O.  &  W.  Thum  Co.  r.  Tloczynski, 


114  Mich.  149,  72  N.  W.  140,  38  L.  R. 
A.  200,  68  Am.  St.  R^.  409;  Sanitas 
Nut  Food  Co.  V,  Cemer,  134  Mich.  370, 
96  N.  W.  454;  Vulcan  Detinning  Co. 
V.  American  Can  Co.,  72  N.  J.  £q.  387, 
67  AtL  339,  12  L.  R.  A.  (N.  8.)  102. 
See  also  cases  of  leases  cited  tupn, 
i  1023,  ad  fin. 

*  Yovatt  V.  Winyard,  1  Jac.  A  W. 
394;  Morison  v.  Moat,  9  Hare,  241. 

*  Merrsrweather  v.  Moore,  [1882]  2 
Ch.  518;  Aronson  o.  Orlov,  228  Mass. 
1,  116  N.  E.  651,  cert,  denied;  245 U.  S. 
662,  62  L.  Ed.  536,  38  Sup.  Ct  61; 
Field  V.  Ashley,  79  Mich.  231,  44  N.  W. 
602;  O.  &  W.  Thum  Co.  v.  TlocBynski, 
114  Mich.  149,  72  N.  W.  140;  Codding- 
ton  V,  Bispham,  32  N.  J.  Eq.  (9  Stew.) 
574.  See  also  KiTfthnfr  v.  GnibaD, 
[1909]  1  Ch.  413,  422. 

•Hehnore  o.  Smith,  35  Ch.  D.  449; 
Robb  V.  Green,  [1896]  2  Q.  B.  1. 
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ing  copies  of  pictures  or  photographs,  which  he  had  been 
employed  to  make.'*  But  the  experience  and  information 
acquired  in  the  course  of  the  emplojonent,  except  so  far  as 
confidentially  communicated  or  acquired,  may  be  turned 
by  the  employee  to  his  own  advantage  after  the  termination 
of  the  employment.^  And,  in  the  absence  of  special  agree- 
ment to  the  contrary,  an  invention  and  a  patent  secured  for 
it  belong  to  the  inventor,  even  though  the  invention  was  made 
while  he  was  employed  by  another,  and  the  invention  relates 
to  the  matter  in  which  the  inventor  was  employed.®  It  was 
held  in  an  early  case  that  an  employee  who  planned  to  leave 
his  employment  might  sohcit,  while  still  engaged  in  the  em- 
ployment, the  future  custom  of  his  employer's  customers.^ 
Such  a  decision  cannot  be  accepted,  however.  After  an  em- 
ployment has  ceased,  an  employee  in  the  absence  of  cove- 
nants to  the  contrary,  may  compete  with  his  former  employer 
and  may  solicit  the  business  of  his  customers;^  but  while 
the  employment  continues,  such  conduct  cannot  be  reconciled 
with  the  obligation  of  fideUty. 


§  1026.  Employee's  right  to  ii 

An  employee  whether  an  agent  or  a  servant  is  entitled  to 
be  reimbursed  for  all  necessary  expenses  incurred  in  his  em- 
ployment;^  but  not  for  expenses  incurred   improperly   or 


«  Tuck  V.  Priester,  10  Q.  B.  D.  629; 
Pollard  V.  Photographic  Co.,  40  Ch. 
D.  345. 

*  Proctor  &  Ck>llier  Ck>.  v,  Mahin,  03 
Fed.  875;  New  Era,  etc.,  Appliance 
Co.  V.  Shannon,  44  Bl.  App.  477. 

'Agawam  Go.  v.  Jordan,  7  Wall. 
583,  19  L.  Ed.  177;  Solomons  v.  United 
States,  137  U.  S.  342,  34  L.  Ed.  667, 
11  Sup.  Ct.  88;  Dalzeli  v,  Dueber 
Mffe.  Co.,  149  U.  S.  315,  13  Sup.  Ct. 
886,  37  L.  Ed.  749;  GiU  v.  United 
States,  160  U.  S.  426,  40  L.  Ed.  480, 
16  Sup.  Ct.  322;  Pressed  Steel  Car  Co. 
9.  Hansen,  137  Fed.  403,  71  C.  C.  A. 
207,  2  L.  R.  A.  (N.  S.)  1172;  Joliet 
Mfg.  Co.  V.  Dice,  105  HI.  649;  West- 
ervdt  0.  National  Paper  &c.  Co.,  154 


Ind.  673,  57  N.  E.  552;  American 
Circular  Loom  Co.  t^.  Wilson,  198 
Mass.  182,  84  N.  E.  133,  126  Am.  St. 
Rep.  409;  American  Stay  Co.  v.  De- 
laney,  211  Mass.  229,  97  N.  E.  911, 
Ann.  Cas.  1913  B.  509;  and  see  note 
in  52  Am.  St.  Rep.  821.  Cf.  Bayan 
V.  Scurlock  (la.),  168  N.  W.  144. 

'  Nichol  t;.  Martyn,  2  Esp.  732. 

8  Re  Iribh,  40  Ch.  D.  49;  Proctor  & 
Collier  Co.  v,  Mahin,  93  Fed.  875; 
Ldchtenhein  v,  Fisher,  87  Hun,  397,  34 
N.  Y.  S.  304.  But  see  supra,  n.  99. 
As  to  the  validity  of  contracts  re- 
straining the  employee  from  com- 
petition, see  infra,  §  1643. 

•Hayley  v,  Wilkins,  7  C.  B.  886; 
Ellis  V.  Pond,  [1898]  1  Q.  B.  426;  Btt>b 
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without  necessity.  ^^  For  the  same  reason  an  employee  is 
entitled  to  indemnity  against  liability  to  third  persons  arising 
from  the  performance  of  the  emplojonent." 

The  employer's  obligation  to  indenmify,  however,  is  sub- 
ject to  certain  qualifications : 

1.  The  liability  for  which  indemnity  is  sought  must  be 
caused  directly  by  the  employment.  Chance  injuries  inciured 
while  engaged  in  the  employment  but  not  a  natiural  conse- 
quence of  it,  are  not  recoverable.^* 

2.  The  employee  is  not  entitled  to  indemnity  from  in- 
juries which  were  assmned  by  him  as  part  of  the  risks  of  the 
employment.  These  result  from  the  character  of  the  employ- 
ment and  if  the  risk  in  question  was  or  should  have  been 
known  by  the  employee,  it  is  assumed  by  him.  It  is  on  this 
principle  that  employees  have  not  been  allowed  recovery 
for  accidental  injuries  received  by  them  in  co\u*se  of  their 
employment  in  the  absence  of  n^ligence  on  the  part  of  the 
employer." 

3.  Where  the  injtiry  or  liability  of  the  employee  occurred 
in  the  performance  of  an  act  which  was  known  to  be,  or  should 
have  been  known  to  be  illegal,  he  cannot  recover  from  the 
employer;"  but  the  reason  for  denying  recovery  is  the  moral 

V,  ADen,  149  U.  S.  481,  37  L.  Ed.  819,  ^>  Halbronn  v.  International  Horae 

13  Sup.  Ct.  950;  Clifton  v.  Ross,  60  Agency,  [19031  1  K.  B.  270. 

Ark,  97,  28  S.  W.  1085;  Perin  v.  Parker,  "  Priestly  v.  Fowler,  3  M.  A  W.  1; 

126  lU.  201,  18  N.  E.  747,  2  L.  R.  A.  Clarke  v.  Holmes,  7   H.    A   N.  937; 

336;  Arnold  v,  Arnold,  83  Kans.  539,  Texas  &  Pacific  R.  Co.  v.  Archibald, 

112  Pac.  163;  Greene  v.  Goddard,  9  170  U.  8.  665,  18  Sup.  Ct.  777,  42  L. 

Met.  212;  Blazo  r.  Gill,   143  N.   Y.  Ed.  1188;  Farwell  v.  Boston  &  Wortses- 

232,  38  N.  E.  101.  ter  R.,  4  Met.  49,  38  Am.  Dec.  339; 

"  Hurst  V,  Holding,  3  Taunt.  32;  Coyle  v.  Griflfing  Iron  Co.,  63  N.  J.  L. 

Ellis  V.   Pond,    [1898]    1   Q.   B.   426;  609,  44  Atl.  665,  47  L.  R.  A.   147; 

Veltum  t;.  Koehler,  85  Minn.  125,  88  Sweeney  v.  Berlin,  etc.,  Co.,  101  N.  Y. 

N.  W.  432.  520,  5  N.  E.  358,  54  Am.  Rep.  722; 

"  Frixione  v,  Tagliaferro,  10  Moo.  Lewis  v.  Seifert,  116  Pa.  628,  11  Atl. 

P.  C.  175;  Dugdale  v,  Lovering,  L.  R.  514,  2  Am.  St.  Rep.  631. 

10  C.  P.  196;  Moore  v.  Appleton,  26  "  There  is  ordinarily  no  contribution 

Ala.  633,  34  Ala.  147,  73  Am.  Dec.  or   indemnity   in   the   case   of    joint 

448;  Denney  v.  Wheelwright,  60  Misb.  wrongdoers.      1    Cooley    on      Torts 

733;  Henderson  ».  Eckem,  115  Minn.  (3d  Ed.),  254;  Burlee  v.  Hodgp,  211 

410,  132   N.  W.  715,  Ann.  Cas.  1912  Mass.  156,  97   N,  E.  920,  Ann.  Cas. 

D.   989;  Brown  v.   Mechanics',   etc.,  1913    B.  381;    Longworth  v.  Stevens 

Bank,  43  N.  Y.  App.  Div.  173,  59  N.  Y.  (Tex.  Civ.  App.),  145  S.  W.  257.    In 

S.  354.  the  leading  case  of  Merryweather  9. 
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blameworthiness  of  the  plaintiff,  ^^  and  where  that  does  not 
exist  recovery  may  be  allowed.  Just  as  an  employer  who  on 
the  doctrine  of  respondeat  superior  has  been  held  liable  for 
a  tort,  in  fact  due  to  the  employee's  negligence,  may  recover 
over  against  the  employee,^*  though  the  person  injured  by 
the  tort  might  have  held  either  or  both  the  employer  and 
employee  liable,  so  generally  where  the  employee  has  been 
morally  blameless,  though  technically  committing  a  tort, 
the  comrts  have  been  disposed  to  protect  him.  Therefore, 
in  any  case  where  he  acted  in  the  belief  that  he  was  not 
committing  an  ill^al  act  or  believed  that  he  was  acting  in 
accordance  with  a  bona  fide  claim  of  right  on  the  part  of  his 
employer,  he  may  recover." 


Nixan,  1  T.  R.  186,  where  the  court 
held  a  wrongdoer  could  not  sue  another 
for  contribution,  Lord  Kenyon  said: 
"This  decision  would  not  affect  cases 
of  indemnity  where  one  man  employed 
another  to  do  acts  not  unlawful  in 
themselves  for  the  purpose  of  asserting 
a  right/'  As  to  the  extent  of  this 
exception,  see  infra,  §  1631,  and 
Hobbe  V.  Hurley,  117  Me.  449,  104 
Atl.  815,  and  cases  cited.  Where, 
however,  the  employee  does  an  act 
which  is  apparently  illegal,  the  right 
to  indemnity  is  excluded.  Toplis  v. 
Grane,  5  Bing.  (N.  C.)  636;  Dugdale 
V,  Lovering,  L.  R.  10  C.  P.  196,  200, 
201.  Even  though  there  is  an  express 
promise  to  indemnify.  Coventiy  v. 
Barton,  17  Johns.  142,  8  Am.  Dec. 
376. 

^8ee  infra,  §1630. 

"Georgia,  etc.,  R.  v.  Jossey,  105 
Ga.  271,  31  N.  E.  179. 

^  The  principle  is  chiefly  illustrated 
by  tases  where  an  officer  directed  to 
seize  property  claimed  by  one  employ- 
ing him  has  been  held  entitled  to 
indemnity  from  liability  to  a  third 
pefson  to  whom  the  property  belonged. 
In  most  of  these  cases  it  is  true  that 
there  was  an  express  promise  of  in- 
demnity, but  on  the  question  of  illegal- 


ity this  seems  immaterial.  Battersey's 
Case,  Winch,  48;  Arundel  v,  Gardiner, 
Cro.  Jac.  652;  Humphiys  v,  Pratt,  5 
Bligh  (N.  S.},  154;  Collins  v.  Evans, 
5  Q.  B.  820,  830;  Grimes  v.  Taylor,  93 
m.  App.  494;  CroBsman  v,  Owen,  62 
Me.  528,  and  in  Humpluys  v,  Pratt  and 
perhaps  ux  Grimes  v,  Taylor,  there  was 
no  express  promise.  See  also  Long 
V.  Neville,  36  Cal.  455,  95  Am.  Dec. 
199;  Tarr  v,  Norlhy,  17  Me.  113,  35 
Am.  Dec.  232;  Howard  v.  Clark,  43 
Mo.  344;  Commonwealth  v,  Vandyke, 
57  Pa.  34.  Illustrations  of  a  different 
sort  of  the  employee's  right  to  in- 
demnity for  performing  an  act  actually 
but  not  apparently  iQegal  when  per- 
formed at  the  employer's  request  are 
found  in  Howe  v.  Buffalo,  etc.,  R.  Co., 
37  N.  Y.  297;  Coventry  v.  Barton,  17 
Johns.  142,  8  Am.  Dec.  376.  In  Calif. 
Civ.  Code,  §  1969,  it  is  provided  that 
the  employer  is  bound  to  indemnify 
even  though  the  act  directed  is  unlaw- 
ful unless  the  employee  at  the  time  of 
obeying  the  directions  believed  them 
to  be  unlawful.  This  provision  is 
copied  in  N.  Dak.  Comp.  L.  (1913), 
§6106,,  and  in  S.  Dak.  Civ.  Code, 
§4941.  See  also  infra,  §§1631, 
1751. 
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§  1027.  Notice  of  intent  to  terminate  contract  of  employment 

The  termination  of  a  contract  of  employment  is  subject 
to  the  same  rules  which  govern  the  discharge  of  other  con- 
tracts. Sufficient  illustrations  have  been  given  in  the  previous 
sections  of  discharge  for  cause  by  the  employer  and  cessation 
of  service  for  cause  by  the  employee.  If  the  contract  is  for 
a  fixed  term  whether  made  so  by  express  words  or  by  impli- 
cation,^^ the  contract  expires  with  the  term.  No  stipulation 
is  implied  that  in  the  absence  of  notice  to  the  contrary  the 
contract  will  be  renewed  for  another  term.**  Doubtless, 
however,  a  usage  to  that  effect  would  be  efficacious.  The 
validity  of  a  usage  which  permits  a  party  to  a  contract  of 
employment  to  cut  short  the  agreed  term  by  giving  notice 
of  a  certain  length  has  been  established  in  England,^  and 
though  in  Maryland  at  least  such  a  usage  or  custom  has  been 
declared  invalid  because  inconsistent  with  the  contract,^' 
there  seems  no  necessary  inconsistency.**  Where  the  con- 
tract is  not  for  a  fixed  term,  and  is,  therefore,  terminable  at 
will,  though  such  notice  as  the  nature  of  the  contract  made 
reasonable  might  be  necessary,  there  seems  no  general 
principle  analogous  to  that  in  the  law  of  tenancies  at  will 
requiring  notice  of  a  certain  length  of  time.*'  Usage  if  gen- 
eral or  known  to  the  parties  would  clearly  be  effective  to  fix 


^  See  suproj  §  39. 

"Shortt  0.  Laery,  11  N.  Zealand 
L.  R.  17;  Ck)ok  v.  Sydney,  etc.,  Bank, 
3  N.  S.  Wales  L.  R.  273. 

*  By  custom  in  England  a  "contract 
between  the  master  and  a  domestic 
servant  is  a  contract  to  serve  for  a 
year,  the  service  to  be  determined  by  a 
month's  warning,  or  by  payment  of  a 
month's  wages.''  THimer  v.  Mason,  14 
M.  &  W.  112,  per  Parke,  B.  See  also 
Foxall  V,  International,  etc.,  Co.,  16 
L.  T.  (N.  S.)  637.  And  also  by  custom 
in  England,  either  party  to  a  contract 
of  domestic  service  may  terminate  the 
contract  at  the  end  of  the  first  month 
by  a  notice  given  not  less  than  two 
weeks  before  that  time.  George  t;. 
Davies,  [1911]  2  K.  B.  445.  No  such 
customs  generally  eadst  in  the  United 


States.  Larkin  v.  Heokahery  51 N.  J.  L 
133,  16  Atl.  703,  3  L.  R.  A.  137. 

"Baltimore  Base  Ball  Qub  9. 
Pickett,  78  Md.  375,  28  Atl.  279,  22 
L.  R.  A.  690,  44  Am.  St.  Rep.  304. 

^  In  Tatterson  t;.  Suffolk  Mfg.  Go^ 
106  Maas.  56,  59,  the  validity  of  such 
a  usage  is  assumed  without  discussion. 
See  further,  supra,  §§  652,  654. 

"  See  Harper  v,  Hassard,  113  Maas. 
187;  Christenaen  v.  Pacific  Coast  Borax 
Co.,  26  Oreg.  302,  38  Pac.  127,  and 
cases  cited  supra,  §  39,  of  contractt  cS 
service  terminable  at  will.  In  Pftyzu 
V.  Hannaford,  [1918]  2  K  B.  348,  it 
was  held  that  under  a  hiring  with 
weekly  pa3rments  there  was  an  implied 
term  in  the  contract  that  reaaonable 
notice  should  be  given  of  an  intent  to 
terminate. 
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the  notice  requisite.^^  The  contract  itself  may  contain  pro- 
visions stating  that  notice  of  a  certain  length  is  necessary 
or  sufficient  to  determine  a  contract,  and  if  so  these  provisions 
are  controlling.^^  A  general  rule  of  the  employer  in  regard 
to  notice,  of  which  the  employee  has  knowledge  when  he 
enters  upon  his  employment,  forms  part  of  the  contract.^ 


§  1028.  Compensation. 

If  the  contract  betwe^i  employer  and  employee  specifies 
the  compensation  to  be  paid,  the  employee  is  entitled  thereto 
after  p^orming  the  service,  or  at  any  other  time  or  times 
which  may  be  agreed  upon.^  If  no  compensation  was  fixed 
it  becomes  a  question  of  fact  whether  the  employment  was 
requested  as  a  favor  or  as  a  matter  of  business.  In  the  latter 
case  a  reasonable  compensation  is  the  measure  of  the  employee's 
right.  *• 

So  far  as  concerns  the  liability  of  the  employer  for  a  breach 
of  the  duty  to  pay  the  agreed  compensation  where  the  em- 
ployee is  not  in  default,  it  is  enough  to  say  here  that  it  in- 
volves merely  an  application  of  the  general  principles  of  the 
law  of  damages  for  breach  of  contract.^  Where  the  employee 
is  in  default,  several  cases  must  be  distinguished.  (1)  If 
the  default  is  so  slight  as  not  to  justify  discharge,  or  if  though 
sufficiently  serious  to  justify  discharge,  the  employer  with 
knowledge  of  the  facts  nevertheless  continues  the  employ- 
ment, the  employee  is  entitled  to  the  a^eed  compensation, 
and  the  employer  must  seek  redress  by  cross  action,  counter- 
claim or  recoupment  as  local  procedure  may  dictate.^ 


>«See  Grundon  v.  Master,  1  T.  L. 
Rep.  205  (commercial  traveller); 
Fox-Bourne  v.  Vernon,  10  T.  L.  R. 
647  (editor);  Lamberton  o.  Vancouver, 
etc.,  Co.,  11  Brit.  Col.  67  (restaurant 
manager). 

»See  Reid  v.  Explosives  Co.,  19 
Q.  B.  D.  264;  McKean  v.  Cowley,  7 
L.  T.  (N.  S.)  828;  White  Sewing 
Machine  Co.  v.  Shaddock,  79  Ark.  220, 
06  S.  W.  143;  Denry  v.  Board  of  Educa- 
tion, 102  Mich.  631,  61  N.  W.  61; 
DeVere  v.  Qikaoie,  25  N.  Y.  Misc.  306, 


54  N.  Y.  S.  587;  Leslie  v.  Robie,  84 
N.  Y.  S.  289;  Johnson  o.  Fadfic  Bank, 
etc.,  Co.,  59  Wash.  58. 

»  Willis  V,  Muscogee  Mfg.  Co.,  120 
Ga.  597,  48  S.  E.  177;  Pottsville  Iron 
&  Steel  Co.  V.  Good,  116  Pa.  385,  9 
AU.  497,  2  Am.  St.  Rep.  614. 

«  See  supra,  §}  830,  862. 

"  See  supra,  §  146. 

*•  See  iT^ra,  §§  1358  6f  M9. 

^  Veasey  v,  Carson,  177  Mass.  117, 
58  N.  E.  177,  53  L.  R.  A.  241; 
Matthews  v.  Industrial  iMvatxr  Co., 
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(2)  If  the  breach  of  duty  is  sufficiently  serious  to  justify 
discharg^j  and  the  employee  is  discharge  there  can  be  no 
recov^y  of  compensation  under  the  contract  if  it  is  indivis- 
ible; '^  and  even  tiiough  it  is  divisible,  there  can  be  no  rcooveiy 
on  the  contract  for  any  portion  of  a  division  which  owing  to 
the  fault  of  the  employee  has  not  been  completed.'^  Wh^her 
the  employee  can  recover  on  a  quantum  meruii  for  the  value 
of  services,  when  his  own  fault  precludes  recovery  on  the 
contract,  should  depend  on  the  general  question  whether 
any  party  who  has  made  a  material  breach  of  his  contract 
may  recover  on  a  quasi-contract  for  benefit  which  he  has  ffven 
the  other  party.** 

(3)  If  the  contract  is  divisible,  however,  the  ri^t  of  the 
employee  to  recover  the  amount  for  any  division  of  the  con- 
tract completed  at  the  time  of  his  discharge  is  unaffected 
by  the  question  whether  there  was  cause  for  the  discharge,*^ 
though  it  may  be  important  in  deciding  the  employer's  ri^t 
of  recoupment  or  counterclaim.*^  Non-payment  of  an  instal- 
ment of  compensation  when  it  is  due,  like  non-payment  of 
an  instalment  of  money  under  any  divisible  contract,*^  will 
soon  become  a  material  breach.*^    It  is  a  mistake,  howev^, 


91  S.  Car.  668,  75  S.  E.  170, 45  L.  R.  A. 
(N.  S.)  644,  Ann.  Gas.  1914  A.  45; 
Macnamara  r.  Martin,  7  Comm.  L. 
R.  (Austr.)  699. 

*^  Boston,  etc.,  loe  Co.  v.  Ansell, 
39  Ch.  D.  339,  364;  Latham  v.  Barwick, 
87  Ark.  328,  330,  113  S.  W.  646;  HiU 
V.  Balkoom,  79  Ga.  444,  5  S.  E.  200; 
Stark  V.  Parker,  2  Pick.  267,  13  Am. 
Dec.  425;  Von  Heyne  v,  Tompkins,  89 
Minn.  77,  93  N.  W.  901,  5  L.  R.  A. 
(N.  S.)  524;  Walsh  v.  New  York,  etc., 
Co.,  88  N.  Y.  App.  D.  477,  85  N.  Y.  S. 
83;  Pullen  v.  Green,  75  N.  C.  215; 
Mudgett  V.  Texas,  etc.,  Mfg.  Co. 
(Tex,  Civ.  App.),  61  S.  W.  149. 

*'Ridgeway  v.  Hungerford  Market 
Co.,  3  A.  &  E.  171;  Hartman  v.  Rogers, 
69  Cal.  643,  11  Pac.  581;  Beach  v. 
Mullin,  34  N.  J.  L.  343;  and  see  cases 
in  the  preceding  note. 

»» See  f^fra,  §  1477. 


*«  Button  V.  Thompson,  L.  R.  4  C.  P. 
330;  Sherley  v.  Sherley,  118  Md.  1,  84 
Atl.  160;  Peterson  v,  Mayer,  46  Minn. 
468,  49  N.  W.  245,  13  L.  R.  A.  T2; 
Robinson  v.  Sanders,  24  Miss.  391; 
Maratta  v.  Heer  Dry  Goods  Co.,  190 
Mo.  App.  420,  177  8.  W.  718;  Walker 
V.  John  Hancock  Mut.  L.  Ins.  Co.,  80 
N.  J.  L.  342,  345,  79  AU.  354,  356,  35 
L.  R.  A.  (N.  S.)  153,  Ann.  Cas.  1912 
A.  526;  Tipton  v.  Feitner,  20  N.  Y. 
423;  Walsh  v.  New  York,  etc.,  Co.,  88 
N.  Y.  App.  Div.  477,  85  N.  Y.  S.  83; 
Cristall  v,  Gerst,  (Supr.  C.  A;^.  Term) 
169  N.  Y.  S.  64;  Peniston  v.  John  Y. 
Huber  Co.,  196  Pa.  580, 46  AtL  934. 

"  See  infroy  §  1350. 

*•  See  supra,  §  869. 

"  Canal  Co.  o.  Gordon,  6  Wall  561, 
18  L.  Ed.  894;  Bowdish  v.  Brigi^  5 
N.  Y.  App.  Div.  692,  594,  39  N.  Y.  S. 
371;  Tichenor  v.  Bruckheimer,  40  N.  Y. 


§  1029       CONTRACTS  OF  EMPLOYMENT  AND  TO  MABBT  1935 

to  suppose  that  any  breach  of  duty  whatever  by  the  employer, 
whether  to  give  compensation  or  to  fulfil  the  other  duties 
of  his  position,  necessarily  gives  ground  for  immediate  abandon- 
ment of  his  services  by  the  employee.^  Here,  as  always  in 
bilateral  contracts  not  expressly  conditional,  the  test  of 
materiality  must  be  applied.'^  An  added  severity  of  the  law 
if  the  emplojrment  is  of  a  fiduciary  nature  is  referred  to  in 
other  sections.^ 

§  1029.  Attorney  and  client 

It  has  been  decided  by  the  New  York  Court  of  Appeals,*^ 
that  a  different  rule  prevails  between  attorney  and  client 
from  that  ordinarily  appUcable  to  employer  and  employee — 
that  the  client  may  break  a  contract  to  employ  an  attorney 
for  a  fixed  service  without  other  liability  than  to  pay  for 
services  previously  rendered.  Such  a  rule  has  been  justly 
criticised/^  An  attorney  is  bound  by  the  contract  both  as 
to  his  services  and  the  compensation  for  them.^'  It  is  a 
fundamental  principle  of  contracts  that  both  parties  must 
be  bound  by  the  agreement.  To  this  rule  there  is  the  notable 
exception  of  voidable  promises.^^  The  decision  in  question 
would  make  the  contracts  of  attorney  and  client  voidable  at 
the  option  of  the  client.  It  is  doubtful  whether  policy  demands 
the  extension  of  such  an  anomaly.  The  attorney  has  no 
peculiar  advantage  in  the  formation  of  the  agreement,  for 
the  client,  imlike  the  infant,  is  presumably  competent  to 
contract;  the  fiduciary  relation  arises  afterward.  On  the 
other  hand,  such  a  right  would  enable  the  cUent  imjustifiably 
to  deprive  the  attorney  entirely  of  the  benefits  of  the  con- 
tract, though  the  services  were  substantially  complete.  A 
client  may  dissolve  his  relationship  with  the  attorney  at  any 

Misc.  194,  81  N.  Y.  S.  G53;  LaCouiBier  ^  Supra,   §1022,  infra,   §1477,   ad 

V.  Russell,  82  Wia.  265,  52  N.  W.  176.  M, 

See  also  Dunn  v,  Crichfield,  214  111.  «^  Martin  v.  Camp,  219  N.  Y.  170, 

292,  73  N.  E.  386.  114  N.  £.  46,  L.  R.  A.  1917  F.  402. 

»  Reg.  V.  Waton,  13  Vict.  L.  R.  710,  «  30  Harv.  L.  Rev.  185. 

711.    See  also  Dockham  v.  Smith,  113  «*  Houghton  v,  Clarke,  80  Cal.  417, 

Mass.  320,  18  Am.  Rep.  495;  Ubich  &.  22  Pac.  288.   See  Tenney  v.  Berger,  93 

Hower,  156  Pa.  414,  27  Atl.  243.  N.  Y.  524,  529,  45  Am.  Rep.  263. 

*•  See  supra,  §§  841  el  seq,,  866.  **  See  supra,  §  105. 
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time  and  without  cause.^  This  would  seem  to  give  him 
ample  protection,  without  also  freeing  him  from  liability  far 
unjustifiably  doing  so  in  violation  of  his  contract.  It  fol- 
lows that  the  attorney  should  be  allowed  to  recover  for 
breach  of  the  contract.  The  weight  of  authority  is  to  this 
effect,  and  opposed  to  the  decision  of  the  New  York  court.^ 
The  scope  of  tiiat  decision  is  expressly  limited  to  an  attorney 
employed  for  a  single  litigation,  but  it  seems  difficult  to 
distinguish  such  a  case  from  any  other  contract  between 
attorney  and  client. 

Before  the  relationship  of  attorn^  and  client  is  entered 
into  the  contract  for  compensation  stands  upon  the  same 
footing  as  similar  contracts  between  other  persons,  but  after 
the  relation  has  once  arisen,  the  attorney  is  subject  to  the 
duties  of  a  fiduciary,  and  the  fairness  of  a  contract  thea 
made  will  be  carefully  scrutinized.^ 

§  1030.  Compensation  by  the  piece  or  by  commission. 

Where  an  employee's  contract  entitles  him  to  payment 
not  according  to  the  time  which  he  has  worked,  but  according 
to  his  accompUshment,  the  same  question  may  arise  as  where 
he  is  to  be  paid  by  time,  namely,  is  the  contract  divisible, 
entitling  an  employee  even  though  he  has  left  his  employ- 
ment without  cause  or  been  discharged  from  it  for  good 
reason,  to  recover  for  what  he  has  done?  It  may  be  the  true 
construction  of  such  a  contract  that  the  contract  is  entire 
and  no  compensation  is  earned  until  the  full  term  of  employ- 
ment has  been  completed,  the  piece  work  then  furnishing 
the  rate.  The  usages  of  business  furnish  the  best  guide  for 
interpreting  such  contracts.^^ 

In  the  common  case  of  a  real  estate  agent  or  broker,  the 

**  In  re  Dunn,  205  N.  Y.  398^  96  1912  C.  737;    Moyw  v.  Gantieny,  41 

N.  E.  914;  Lynch  v.  Lynch,  99  Bl.  App.  Minn.  242,  42  N.  W.  1060. 

454;  Ddaney  v.  Husband,  64  N.  J.  L.  ^8ee  infra,  §  1627. 

275,  45  Atl.  265.  ^  See  Boston,  etc..  Ice  Co.  v.  Anseil, 

^Maynard  v.  Reynolds,  251  Fed.  39  Ch.  D.  339,  360,  366;  Thayer  9. 

784,  164  C.  C.  A.  18,  cert,  denied,  248  Wadsworth,  19  Pick.  349;  M'Millan 

U.  S.  578,  39  S.  Ct.  19;  Bartlett  v.  v.  Vanderlip,  12  Johns.  165,  7  Am.  Dec 

Odd-f^nows'  Sav.  Bk.,  79  Gal.  218,  21  299;  Goldstein  v.  White,  16  N.  Y.  a 

F^.  743;  Scheinesohn  v.  Lemonek,  84  860. 
Oh.  St.  424,  95  N.  £.  913,  Ann.  Gas. 
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ordinary  business  understandings  and  therefore  the  ordinary 
rule  of  law,  is  that  the  agent  becomes  entitled  to  his  com- 
mission when  he  has  procured  for  his  client  one  who  is  able  and 
ready  and  willing  to  contract  with  the  client  on  the  terms 
whidi  the  latter  has  stated  to  his  agent.^  But  whatever 
the  custom  may  be  in  the  absence  of  express  agreement,  it 
may  be  modified  by  the  parties  as  they  see  fit,  either  by  mak- 
ing the  conmiission  conditional  on  an  actual  sale,^  or  by  en- 


^McGavock  v,  Woodlief,  20  How. 
221, 15  L.  Ed.  8S4;  Payseno  v,  Swenfien, 
178  Fed.  999;  Richardson  v.  Olanthe 
Milling  Ac.  Co.,  167  Ala.  411,  52  So. 
659;  Poston  v.  Hall,  97  Ark.  23,  132 
S.  W.  1001;  Oullahan  v.  Baldwin,  100 
G^.  648,  35  Pac.  310;  Mattingly  v. 
Pennie,  105  Gal.  514,  39  Pac.  200,  45 
Am.  St.  Rep.  87;  Chaffee  v,  Widman, 
48  Colo.  34,  108  Pac.  995,  139  Am.  St. 
Rep.  220;  Home  Banking  Co.  v.  Bamn, 
85  Conn.  383,  82  Atl.  970;  Butler  v. 
Ouwelant,  90  Conn.  434,  97  Atl.  310; 
Ritch  V.  Robertson  (Conn.  1919), 
106  Atl.  509;  Carter  v.  Owens,  58  Fla. 
204,  50  So.  641,  25  L.  R.  A.  (N.  S.) 
736;  Monroe  v.  Snow,  131  HI.  126,  23 
N.  E.  401;  Oliver  v.  Sattler,  233  lU. 
536,  84  N.  E.  652;  Hersher  v.  Wells, 
103  ni.  App.  418  (</.  Wilson  v.  Mason, 
158  m.  304,  42  N.  E.  134,  49  Am.  St. 
Rep.  162;  Fox  v.  Ryan,  240  HI.  391, 
88  N.  E.  974);  Fischer  v,  BeU,  91  Ind. 
243;  Manker  v.  Tough,  79  Kans.  46, 
gS  P^.  792,  19  L.  R.  A.  (N.  S.)  675, 
17  Ann.  Cas.  208;  Mitchell  v.  Wedding- 
ton  (Ky.),  122  S.  W.  802;  Smith  v. 
Lawrence,  98  Me.  92,  56  Atl.  455; 
livesy  v.  MiUer,  61  Md.  336;  WiUard 
9.  Wright,  203  Mass.  406,  89  N.  E. 
559;  Goodnough  v,  Kinney,  205  Mass. 
203,  91  N.  E.  295;  Johnstone  &.  Coch- 
rane, 231  Mass.  472,  121  N.  E.  529; 
Wood  V.  Smith,  162  Mich.  334,  127 
N.  W.  277;  Hubachek  v.  Hazzard,  83 
Minn.  437,  86  N.  W.  426;  Gelatt  v. 
Ridge,  117  Mo.  553,  23  S.  W.  882,  38 
Am.  St.  Rep.  683;  Slayback  v.  Wetsel, 
146  Mo.  App.  171,   123  S.  W.  982; 


Hallstead  v,  Perrigo,  87  Neb.  128,  126 
N.  W.  1078;  Parker  v.  Estabrook,  68 
N.  H.  349, 44  Atl.  484;  Hinds  v,  Heniy, 
36  N.  J.  L.  328;  Dudos  v.  Cunningham, 
102  N.  Y.  678,  6  N.  E.  790;  Backer  v. 
Ratkowsky,  137  N.  Y.  App.  Div.  559, 
122  N.  Y.  S.  225  (see  also  GHder  v. 
Davis,  137  N.  Y.  504,  33  N.  E.  599, 
20  L.  R.  A.  398;  Colvin  v.  Post  Mtg. 
&  Und  Co.,  225  N.  Y.  510,  122  N.  E. 
454);  Mallonee  v.  Young,  119  N.  C. 
549,  26  S.  E.  141;  Ward  v.  McQueen, 
13  N.  Dak.  153,  100  N.  W.  253;  Pfans 
V.  Humburg,  82  Ohio  1,  12,  91  N.  E. 
863,  29  L.  R.  A.  (N.  S.)  533;  Grind- 
staff  V,  Merchants'  &c.  Trust  Co.,  61 
Qreg.  310,  122  Pac.  46;  Turner  v. 
Baker,  225  P^.  359,  74  Atl.  172;  Butler 
V,  Baker,  17  R.  I.  582,  23  Atl.  1019,  33 
Am.  St.  Rep.  897;  Minder  &  J.  Land 
Co.  V.  Brusteun,  24  S.  Dak.  537,  124 
N.  W.  723;  Woodall  v.  Foster,  91  Tenn. 
195,  18  S.  W.  241;  Hege,  Hachez  & 
Phillips  Co.  V.  Heesd,  57  Wash.  499, 
107  PM.  375;  HugiU  v.  Weekley,  64 
W.  Va.  210,  61  S.  E.  360,  15  L.  R.  A. 
(N.  S.)  1262;  McCabe  v,  Jones,  141 
Wis.  540,  124  N.  W.  486.  A  few  cases 
require  that  the  broker  shall  have 
obtained  a  written  offer  or  contract 
from  the  person  whom  he  procures  for 
his  customer.  Gilliland  v.  Jaynes,  36 
Okla.  563,  129  Pac.  8»  46  L.  R.  A. 
(N.  S.)  129;  Bolton  v.  Cobum,  78  Neb. 
731,  111  N.  W.  780. 

^McDermott  v,  Mahon^,  139  la. 
292,  302, 115  N.  W.  32, 116  N.  W.  788; 
Stoutenburgh  v,  Evans,  142  la.  239, 
120  N.  W.  59;  Migneault  v.  Gunther, 
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titling  the  broker  in  consideration  of  his  efforts  to  a  commission 
whether  the  client  himself  procures  the  person  with  whom 
he  deals  or  the  broker  procures  him.^  It  is  a  common  method 
of  compensating  the  agents  of  life  insurance  companies  to 
agree  to  give  them  a  certain  percentage  of  the  first  premium, 
and  thereafter  to  give  them  a  smaller  percentage  of  renewal 
premiums.  Under  such  a  contract,  has  an  agent  who  has 
induced  a  customer  to  take  out  a  policy  thereby  acquired, 
irrespective  of  what  may  happen  thereafter,  a  ri^t  to  a 
percentage  not  only  of  the  first  premium  but  of  the  renewal 
premiums?  The  wei^t  of  authority  sustains  the  view  that 
the  percentage  of  renewal  premimns  is  not  simply  pajrment 
for  seeming  the  insurance  but  compensation  for  other  services 
in  the  prosecution  and  preservation  oi  the  company's  business; 
and,  accordingly,  if  the  agent  is  discharged  for  cause,  the 
company  is  under  no  further  liability  in  respect  to  the  re- 
newal premiums/^  and  the  same  doctrine  has  been  applied 
where  the  death  of  the  agent  terminated  the  contract.  ^^  If, 
however,  the  discharge  was  wrongful,  the  agent  is  entitled 


171  ni.  App.  311;  Pfanz  v.  Humburg, 
82  Ohio,  1,  91  N.  E.  S63,  29  L.  R.  A. 
(N.  S.)  533. 

'^  In  Stevenson  Co.  v.  Oppenheimer, 
91  N.  J.  L.  479,  104  Atl.  88,  the  court 
said:  ''While  the  general  rule  is  that  a 
broker  to  earn  his  oomnussions  must 
be  the  procuring  cause  of  the  sale,  the 
qualification  has  been  imposed  upon  the 
rule  by  repeated  adjudications  in  this 
State  that  the  parties  may  by  special 
agreement  so  limit  the  operation  of  the 
rule  as  to  make  its  application  depend 
upon  the  happening  of  some  stated 
certain  event.  Vreeland  v.  Vetterlein, 
33  N.  J.  L.  247;  Hinds  v.  Henry,  36 
N.  J.  L.  328;  Payne  v.  Twitchell,  81 
N.  J.  L.  193,  81  Atl.  350;  Dresser  v. 
Gilbert,  81  N.  J.  L.  358,  79  Atl.  1043. 
The  last  case  dted  presents  an  instance 
where  the  owner  contracted  to  pay  the 
stipulated  commission  to  the  agent 
upon  a  sale  of  the  property  'by  him, 
me,  or  any  other  person,'  and  this 
court  held  upon  a  sale  of  the  property 


by  the  owner  himself  that  the  contin- 
gency presented  by  the  contract 
thereby  arose,  and  that  the  agent  was 
entitled  to  his  commission." 

^^Phcenix  Mutual  Life  Ins.  Go.  p. 
Holloway,  51  Gonn.  311,  50  Am.  Hep. 
20;  Jacobson  v.  Gonnecticut  Mutual 
life  Ins.  Go.,  61  Minn.  330,  63  N.  W. 
740;  Walker  v.  John  Hancock  Mut.  L. 
Ins.  Go.,  80  N.  J.  L.  342,  79  Atl.  354, 
35  L.  R.  A.  (N.  S.)  153;  Insuianoe 
Gompany  v,  Williams,  91  N.  G.  69. 
See  also  Frankd  v.  Michigan  Mutual 
life  Ins.  Go.,  158  Ind.  304,  62  N.  E. 
703;  King  v.  Raleigh,  100  Mo.  Ai^  1, 
70  S.  W.  251;  Ballard  v.  Travders' 
Ins.  Go.,  119  N.  G.  187,  25  S.  E.  956. 
Gontrary  dedsions  are  Hercules  Mu- 
tual life  Ajasur.  Soc.  v.  Brinker,  77 
N.  Y.  435;  Hale  v,  Biookiyn  life 
Ins.  Go.,  120  N.  Y.  294,  24  N.  R 
317. 

**  Mills  V.  Union  Gentral  life  Ins. 
Go.,  77  Miss.  327,  28  So.  954,  78  Am. 
St.  Rep.  522. 
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to  damages  for  the  refusal  to  allow  him  to  earn  the  renewal 


premiuma. 


63 


§  1031.  Contracts  to  marry. 

Thou^  marriage  itself  contains  the  elements  of  a  contract, 
the  rights  and  remedies  of  a  married  couple  are  governed  by 
laws  based  on  public  policy  irrespective  of  the  intent  of  the 
parties  or  of  the  general  rules  of  contracts.*^  The  subject, 
therefore,  will  not  here  be  considered;  but  executory  mutual 
promises  to  marry  are  subject  in  the  main  to  the  principles 
governing  other  bilateral  contracts,  though  the  nature  of 
the  contract  to  mariy  is  such  that  ordinary  principles  find 
special  and  peculiar  applications.  In  the  first  place,  a  con- 
tract to  marry  involves  implied  undertakings  as  to  the  con- 
duct of  the  parties  in  the  meanwhile.  Thou^  it  is  fanciful 
to  conceive  of  parties  to  an  ordinary  executory  contract  as 
agreeing  to  occupy  a  certain  status  or  relation  to  one  an- 
other until  the  time  for  performance,  it  is  an  obvious  im- 
plication of  fact  from  mutual  promises  to  marry.  ^^  There- 
fore, during  the  engagement  the  parties  are  bound  to  certain 
proprieties  of  behavior.  Not  only  unchastity,^  but  indecent 
conduct,  ^^  and  doubtless  the  commission  of  a  serious  crime 
will  justify  breaking  the  engagement.^  Lack  of  chastity, 
prior  to  the  engagement  if  unknown  to  the  other  party  also 
justifies  a  breach  of  the  engagement  if  action  is  taken  promptly 


**  Wells  0.  National  life  Assoc.,  99 
Fed.  222,  39  C.  C.  A.  476,  53  L.  R.  A. 
33. 

"See  Wil^  v.  Wiley,  (Ind.  App. 
1919),  123  N.  £.  252;  Gatto  v.  Gatto, 
(N.  H.  1919),  106  Ad.  493,  and  cases 
cited. 

M  See  infra,  {  1320. 

■*Golburn  v.  Marble,  196  Mass. 
376,  381,  82  N.  E.  28;  Sheahan  v. 
Barry,  27  Mich.  217,  222;  McKane  v. 
Howaid,  202  N.  Y.  181,  95  N.  E.  642, 
643,  Ann.  Gas.  1912  D.  960;  Kelley 
V.  Highfidd,  15  Oreg.  277,  14  Pac. 
744;  Grant  v.  Comock,  16  Ont.  App. 
632.  Of  course  illicit  intercourse  with 
the  defendant  is  no  defence.    Dunn  v. 


Trout,  87  ni.  App.  432;  Bowman  v. 
Bowman,  153  Ind.  498,  55  N.  E.  422. 

•^  In  O'NeiU  v.  Beland,  133  Dl.  App. 
594,  it  was  held  error  to  refuse  to  in- 
struct the  jury  that  if  the  plainti£F 
while  engaged  to  the  defendant  ''Gai^ 
ried  on  an  immodest,  impure  and  lewd 
correspondence  by  letter  with  a  married 
man,"  she  could  not  recover. 

H  Gross  V.  Hochstim,  72  N.  Y.  Misc. 
343,  130  N.  Y.  S.  315.  In  Grant  v. 
Comock,  16  Ont.  App.  532,  the  fact 
that  the  woman  was  in  the  habit  of 
swearing  and  using  coarse,  obscene 
and  profane  language  was  held  no 
defence. 
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after  discovery  of  the  facts.^  Thoi]^  the  cases  with  one 
exception  involve  the  woman's  lack  of  chastity,  it  is  said 
that  the  law  '^is  in  this  respect  impartial  between  the  sexes.''  ^ 
The  decisions  thus  far  have  not  much  admitted  as  a  defence 
misconduct  other  than  a  lack  of  chastity,  when  occurring 
prior  to  the  engagement.  Neither  acts  of  gross  inmiodesty," 
nor  the  fact  that  the  idaintiff  ''has  in  some  respects  violated 
the  criminal  law*'  have  been  held  a  defence.*'  So  the  pos- 
session of  a  strain  of  negro  blood,**  or  of  a  disreputable 
brother/^  or  mother,*^  or  of  vulgar  manners  and  a  habit  of 
swearing^  is  no  excuse.  There  must,  however,  be  some 
limit  to  the  right  of  the  possessor  of  a  dirty  past  to  inflict 
it  upon  an  ignorant  partner.    A  former  professional  buiglar 


■*  Young  V,  Murphy,  3  Bing.  N.  C. 
54;  Beach  v.  Merricl^  1  C.  &  F.  463; 
Irving  V.  Greenwood,  1  C.  &  P.  350; 
Espy  V.  Jones,  37  Ala.  379;  Smith  v. 
HaU,  69  Conn.  651,  38  AH.  386;  La 
Porte  V.  Wallace,  89  Bl.  App.  517; 
Bowman  t^.  Bowman,  153  Lid.  498, 
55  N.  E.  422;  Williams  v.  Fahn,  119 
la.  746,  94  N.  W.  252;  Edmonds  v. 
Hughes,  115  Ky.  561^  74  S.  W.  283; 
Snowman  v.  Wardweli,  32  Me.  275; 
Garmong  v.  Henderson,  114  Me.  75, 
85,  95  Atl.  409,  115  Me.  422,  99  Atl. 
177;  Goddard  v,  Westcott,  82  Mich. 

180,  46  N.  W.  242;  Markham  v.  Her- 
rick,  82  Mo.  App.  327;  Stratton  v. 
Dole,  45  Neb.  472, 63  N.  W.  875;  Budd 
V.  Crea,  6  N.  J.  L.  370;  McKai^e  0. 
Howard,  202  N.  Y.  181,  95  N.  E.  642; 
Goodal  V.  Thurman,  1  Head,  209; 
Foster  v,  Hancheit,  68  Vt.  319,  35  Atl. 
316,  54  Am.  St.  Rep.  886. 

•»McKane  v.  Howard,  202  N.  Y. 

181,  95  N.  E.  642, 643.  The  court  adds: 
"In  Badddey  v.  Mortlock,  1  Holt,  151, 
an  action  for  breach  of  promise  of 
marriage,  the  woman  was  the  defendant 
and  it  was  held,  'If  a  woman  improvi- 
dently  promise  to  marry  a  man,  who 
turns  out  upon  inquiry  to  be  of  bad 
character,  she  is  not  bound  to  per- 
form her  promise.'"    It  may  be  ob- 


BBtved  that  this  authority  hanfly  sap- 
ports  the  position  that  a  single  dip 
on  the  part  of  the  man  prior  to  the  en- 
gagement would  justify  a  breach  of  the 
engagement,  as  it  undoubtedly  would 
justify  a  breach  if  the  situation  of  the 
parties  w«*e  reversed. 

*^  In  Colbum  v.  Marble,  196  Mass. 
376,  at  p.  381, 82  N.  E.  28^  124  Am.  St. 
Rep.  561,  the  court  says:  "Conduct  of 
this  kind  prior  to  the  oigagement 
never  had  been  held  to  justify  a  breach 
of  pronuse."  It  has  been  sometunes 
held  that  evidence  of  this  sort,  though 
not  an  absolute  bar  to  recovery,  is 
admissiUe  in  mitigation  of  damages, 
but  the  criticism  of  such  decisions  in 
Colbum  V.  MarUe^  Mipra,  seems 
sound. 

*<  Colbum  V,  Marble,  196  Mass.  376, 
381, 82  N.  E.  28, 124  Am.  St.  Rep.  561; 
Berry  v.  Bakeman,  44  Me.  164. 

**  Van  Houten  v.  Morse,  162  Mass. 
4H  38  N.  E.  705,  26  L.  R.  A.  430,  44 
Am.  St.  Rep.  373. 

^Sherman  v.  Rawson,  102  Mass. 
395. 

••Lewis  v.  Tapman,  90  Md.  294, 
45  Atl.  459,  47  L.  R.  A.  385. 

«Beny  v.  Bakeman,  44  Me.  164; 
Grant  v.  Comock,  16  Oni  App. 
532. 
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or  one  guilty  of  other  serious  crimes  surely  cannot  maintain 
an  action  against  one  who  in  ignorance  of  his  past  has  prom- 
ised to  marry  him,  and  who  refuses  to  do  so  on  discovering 
the  facts.^  If  a  man  had  shown  himself  prior  to  the  engage- 
ment a  man  of  brutal  and  violent  temper,  who  had  struck 
and  abused  women  of  his  family,  might  not  the  woman  who 
had  accepted  him  ignorantly  be  excused  from  keeping  her 
promise  though  she  could  not  prove  that  he  had  struck  any- 
body since  the  engagement,^  and  had  made  no  representations 
to  her  that  he  had  the  disposition  of  a  lamb?^  Though  the 
parties  to  such  a  contract  cannot  be  held  by  mere  implication 
to  warrant  much,  they  must  each  be  held  to  warrant  the 
minimum  that  the  other  could  reasonably  expect.  In  the 
cases  it  is  generally  assumed  that  the  defendant  must  make 
out  a  case  of  fraud  and  that  mere  silence  will  not  constitute 
fraud,  though  concealment  or  a  statement  so  partial  as  to  be 
deceptive  will;^®  but  there  seems  no  reason  why  the  parties 
should  not  be  held  as  warrantors.  The  analogy  of  the  law 
of  sales,  bailments  and  of  master  and  servant  supports  this. 
Nor  should  the  warranty  be  confined  to  chastity.  It  may 
well  be  said  generally  that  whatever  misconduct  in  the  party 
who  brings  the  action  tends  necessarily  to  destroy  the  confi- 
dence essential  to  the  marriage  relation,  may  properly  ab- 
solve the  other  party  from  his  obligation  and  be  a  defence, 
if  it  was  unknown  to  him  when  the  contract  was  made,  or  oc- 
curred subsequently,  and  if  when  made  known  to  him  he 
refuses  to  fulfil  the  promise.^^    Failure  to  break  an  engagement 


•7  In  Gtobs  v.  Hochstim,  72  N.  Y. 
Misc.  343,  130  N.  Y.  S.  315  (an  action 
by  the  man  against  the  woman),  the 
court  held  an  allegation  that  the 
plaintiff  had  obtained  money  upon  the 
false  statement  that  it  was  for  his 
employers,  imputed  "dishonesty  to 
the  plaintiff  of  so  grave  a  character 
that  it  would  in  my  judgment  justify 
the  defendant  in  her  refusal  to  marry 
the  plaintiff."  It  does  not  appear  in 
the  report  whether  the  dishonesty 
occurred  before  or  after  the  engage- 
ment. Apparently  the  court  thought 
this  point  inmiaterial. 


^  See  Leeds  v.  Cook,  4  Esp.  256. 

*'As  to  the  right  to  annul  actual 
marriage  because  of  concealed  facts, 
see  Lyon  v,  Lyon,  230  111.  366, 82  N.  E. 
850,  13  L.  R.  A.  (N.  S.)  996;  Allen  v: 
Allen,  85  N.  J.  £q.  55,  95  Atl.  363; 
Sobol  V.  Sobol,  88  N.  Y.  Misc.  277, 
150  N.  Y.  S.  248. 

^See  cases  in  this  section  pasaim 
and  especially  Van  Houten  v.  Morse, 
162  Mass.  142, 38  N.  E.  705, 26  L.  R.  A. 
430,  44  Am.  St.  Rep.  373. 

'^  Berry  v.  Bakeman,  44  Me.  164, 
166. 
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promptly  on  discovery  of  facts  justifying  that  course,  is  an 
election  to  continue  the  engagement/'  The  effect  of  physical 
incapacity  or  ill  health  on  a  contract  to  marry  is  elsewhere 
considered/' 

'*See  caaes  in  this  seotion  fxiMifii.  "See  infra,  §1943. 
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§  1032.  Definition  of  bailment 

A  bailment  may  be  defined  as  the  rightful  possession  of 
goods  by  one  who  is  not  the  owner.  Rarely  the  situation 
may  arise  (as  by  finding)  without  the  volition  of  the  owner. 
In  such  a  case  the  law  o(  contracts  does  not  govern  the  rights 
of  the  parties;  but  in  most  bailments  the  goods  have  either 
been  delivered  by  the  bailor  to  the  bailee,  or  have  been  re- 
tained by  the  bailee  (as  where  a  seller  continues  in  possession) 
under  some  agreement  expressed  or  implied  in  fact.  Even 
in  such  cases  the  mutual  rights  of  the  parties  are  often,  if  not 
usually,  so  inadequately  fixed  by  their  agreement,  that  rules 
of  law  not  based  on  the  agreement  though  not  inconsistent 
with  it  must  be  called  upon  to  supply  tiie  deficiency.*  In 
the  main,  however,  the  mutual  rights  of  the  bailee  and  bailor 
may  be  said  to  be  governed  by  agreement.  But  the  rights 
of  either  bailor  or  bailee  in  respect  to  the  bailed  propoiy 
against  third  persons  depend  upon  the  law  of  property,  and 
are  not  within  the  scope  of  this  treatise. 

Though  possession  of  real  property  may  be  delivered  by 
the  owner  to  another,  the  term  baihnent  is  not  applied  to 
such  a  transaction.  The  law  of  real  property  has  preserved 
its  separate  rules. 

§  1033.  Kinds  of  bailment* 

Lord  Holt,  borrowing  his  terminology  somewhat  from 
the  Roman  Law,  divided  bailments  into  six  classes,^ 

1.  Depositum,  a  gratuitous  bailment  of  goods  to  be  kept 
for  the  bailor. 

■ 

2.  Cirnimodatum,  a  bailment  of  goods  to  be  used  by  the 
bailee  without  charge. 

3.  LocaMo  rei,  a  bailment  for  hire  paid  to  the  bailor  of 
goods  to  be  used  by  the  bailee. 

4.  Vadium,  a  bailment  to  secure  a  debt;  a  pledge. 

5.  LocaMo  operis  faciendij  a  bailment  for  reward  paid  to 
the  bailee  where  goods  are  to  be  kept,  or  carried,  or  have 
something  done  to  them  by  him. 

1  For  a  discussion  of  how  far  such         >  Coggs  v.  Bernard,  2  Lord  BajTin. 
rules  may  be  considered,  part  of  the     909. 
contract,  see  su-praf  §§  22a,  615. 
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6.  MandcUum,  a  bailment  for  the  gratuitous  carriage  of 
the  goods  or  service  in  regard  to  them. 

The  importance  of  consideration  in  the  common  law  makes 
a  more  practical  division  that  of  Schouler: ' 

1.  Gratuitous  bailments  for  the  bailor's  sole  benefit. 

2.  Gratuitous  bailments  for  the  bailee's  sole  benefit. 

3.  Bailments  for  mutual  benefit. 

4.  Bailments  to  which  the  law,  for  reasons  of  policy,  attaches 
exceptional  obligations. 

§  1034.  Mutual  rights  and  duties  of  bailor  and  bailee. 

Until  the  acquisition  of  possession  of  the  property  by  the 
bailee  thou^  there  may  be  a  contract  for  a  bailment,  there 
is  no  actual  bailment.  After  the  bailee  has  acquired  pos- 
session, the  bailor's  possible  duties  are  not  likely  to  go  beyond 
an  obligation  to  pay  the  bailee  for  his  services  and  expenses 
in  regard  to  the  goods,  and  to  take  the  goods  back  in  due 
season  and  terminate  the  bailment,  and  in  the  case  of  a  bail- 
ment for  hire  paid  by  the  bailee,  an  implied  warranty  of  the 
character  of  the  goods.  The  bailee's  duties,  however,  may 
be  more  varied  and  though  the  extent  of  his  obligation  may 
be  enlarged  or  diminished  by  agreement,  in  the  absence  of 
such  agreement  the  law  fixes  the  standard  of  care  which  he 
must  exercise  in  the  performance  of  the  functions  which  he 
has  undertaken.  These  different  standards  may  be  included 
in  consideration  of  the  subject,  for  though  they  generally 
fall  appropriately  rather  in  the  law  of  torts  than  in  that  of 
contracts,^  the  rights  and  obligations  of  the  parties  under  a 
contract  of  bailment  may  include  by  implication  rights  and 
duties  imposed  upon  the  bailee  by  law  irrespective  of  agree- 
ment, as  well  as  those  voluntarily  undertaken. 

§  1036.  The  baflee's  obligation  to  redeliver. 

It  is  usual  to  add  as  part  of  the  definition  of  bailment  that 
the  bailee  must  be  under  a  duty  to  redeliver  the  goods,  but 
all  that  is  essential  is  contained  in  the  definition  in  the  pre- 
vious section,  for  one  who  has  the  right  to  permanent  pos- 
session is  necessarily  the  owner;  and  since  one  entitled  to 

> BaihneQts  and  Garriere  (1905),  4.  «See mipra,  $  138. 
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temporary  possession  only  is  under  a  duty,  either  present  or 
future,  to  surrender  the  goods  or  their  proceeds  on  demand  or 
to  seek  the  owner  and  deliver  them  to  him,  he  is  a  bailee.  Sir 
William  Jones,  in  his  work  on  Bailments,^  says:  ''It  may 
also  be  proper  to  mention  the  distinction  between  an  obliga- 
tion to  restore  the  specific  things,  and  a  power  or  necessity 
of  returning  others  equal  in  value.  In  the  first  case  it  is  a 
regular  bailment;  in  the  second  it  becomes  a  debt."  This 
statement,  in  the  same  or  slightly  altered  form,  has  been 
often  quoted  as  expressing  the  correct  doctrine.'  A  little 
consideration  will  show  that  the  statement  cannot  be  literally 
accepted.  Not  only  is  it  true  that  goods  may  be  bailed  under 
an  agreement  to  return  not  the  goods  in  specie  but  their 
product,  as  where  milk  is  to  be  made  into  cheese  or  butter, 
or  apples  into  cider  ;^  but  if  A.  transfers  the  possession  of  A.'s 
horse  to  B.  as  A.'s  agent,  instructing  B.  to  take  the  horse  to 
town  and  receive  in  exchange  therefor  a  horse  from  C,  which 
is  to  be  brought  back  to  A.,  it  is  clear  that  B.  is  a  bailee.'  It 
may  be  urged  that  while  B.  has  A.'s  horse  in  his  possession, 
A.  may  at  any  time  revoke  B.'s  authority  and  reclaim  the 
horse  originally  delivered  to  B.  and  that,  therefore,  B.  is 
within  the  definition  of  Sir  William  Jones,  since  he  is  under 
an  obligation  to  restore  the  specific  thing  given  him.  This 
is  true,  but  the  fact  that  the  bargain  does  not  contemplate 
the  return  of  the  specified  thing  delivered  to  the  agent  is 
likely  to  lead  and  has  led  courts  to  conceive  that  under  Sir 
WiUiam  Jones'  definition  the  transaction  is  not  a  bailment. 
Moreover,  it  may  be  a  part  of  the  bargcdn  between  A.  and  B. 
that  B.  shall  derive  a  profit  for  making  the  exchange  suggested 
and  B.  may  have  made  some  advance  upon  the  property, 
and  in  that  case  B.'s  agency,  if  revocable  at  all,  cannot  be 
revoked  without  repaying  him  any  advance  he  may  have 

» 2d  ed.,  p.  102.  Plow  Co.  v.  Clark,  102  Iowa,  31, 36, 70 

'  Brown,    Bailments,   3;   Benjamin,  N.  W.  808. 

Sales;  2  Kent's  Comm.   589;   South  'See  Stewart  v.  Stone,  127  N.  Y. 

Australian  Ins.  Co.  v.  Randell,  L.  R.  500,  28  N.  E.  595,  14  L.  R.  A.  215. 

3  P.  C.  101;  Chickering  v,  Bastress,  130  *  The  bailment  of  grain  in  elevators 

111.  206,  22  N.  E.  542,  17  Am.  St.  Rep.  where  it  is  mixed  with  other  grain 

309.    See  the  criticism  in  Norwegian  involves  the  application  of  the  sazne 

principle.    See  Williston,  Sales,  {15i 
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made  and  profits  he  would  have  earned.    Yet  it  is  clear  1 
B.  would  be  still  a  bailee  of  A/s  goods,  not  a  purchasei 
them.    Where  goods  are  consigned  for  sale,  it  is  always 
hope,  and  generally  the  expectation,  that  the  goods  consigi 
will  be  sold  by  the  consignee  and  money  instead  of  the  go 
be  returned  to  the  owner.    Nevertheless  it  is  clear  that 
consignee  is  properly  to  be  described  as  a  bailee  if  his  hold 
is  for  the  consignor  and  the  sale  is  made  by  him  as  agent 
the  consignor.    This  indeed  is  the  typical  case  of  a  fact 
In  such  a  case  money  received  by  the  consignee  or  fac 
for  the  goods  is  received  under  an  agency  or  trust  in  f a^ 
of  the  consignor,^  and  the  duties  of  the  consignee  in  regs 
to  keeping  his  principars  funds  separate  from  his  own  i 
governed  by  the  general  rules  of  the  law  of  agencies  and  trut 
which  forbid  an  agent  or  trustee  to  mingle  his  own  mon 
with  that  of  his  principal  or  beneficiary,  and  forbid  him 
substitute  the  relation  of  debtor  and  creditor  for  that  of  pri 
cipal  and  agent  or  of  trustee  and  cestui  que  of  trust.  ^^ 


§  1036.  How  far  a  bailee  can  deny  his  bailor's  title. 

It  is  generally  stated  that  a  bailee  cannot  deny  his  bailoi 
title;  but  the  maxim  is  too  broadly  stated  in  the  early  case 
and  has  sometimes  been  repeated  in  recent  times  withoi 
qualifications  that  are  necessary.  ^^  It  is  true  that  the  baiU 
cannot  set  up  title  in  himself,  unless  it  has  been  acquire 
directly  or  indirectly  from  a  transfer  made  by  the  bailc 
subsequent  to  the  bailment.     Acceptance  of  the  bailmei 


*  Richaidson  Mfg.  Co.  v.  Brooks,  95 
Me.  146,  49  Atl.  672. 

"'In  B.  Sturtevant  Co.  v.  Cumber- 
land, 106  Md.  587, 68  Atl.  351,  353,  the 
court  more  accurately  than  Sir  William 
Jones  says:  "The  identical  thing  is 
to  be  restored  or  its  proceeds  after 
sale."  And  see  Sturm  v.  Boker,  150 
U.  S.  312,  329,  37  L.  Ed.  1093,  14  Sup. 
Ct.  Rep.  99;  Ellet-Kendall  Shoe  Co.  v. 
Martin,  222  Fed.  851,  138  C.  C.  A. 
277;  Holbert  v.  KeUer,  161  la.  723,  142 
N.  W.  962.  But  even  this  definition 
does  not  cover  a  consignment  with 


an  option  on  the  part  of  the  bailee  i : 
become  merely  a  debtor  for  a  fixe  I 
amount  on  sale  of  the  goods  or  o  i 
another  contingency;  yet  until  thi 
contingency  happens  there  is  a  bail- 
ment. See  Collyer  v.  Krakauer,  12! 
N.  Y.  App.  Div.  797, 107  N.  Y.  S.  739; 
American  Car  Co.  v.  Altoona  R.  Co., 
218  Pa.  519,  67  Atl.  838;  State  e. 
Howell,  3  Boyce  (Del.),  387,  84  AU. 
871. 

^^See  Jensen  v.  Eagle  Ore  Co.,  47 
Colo.  306,  107  Pac.  259,  33  L.  R.  A. 
(N.  S.)  681,  and  note. 
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precludes  the  bailee  from  doing  more  than  this.^*  Nor  can 
he  set  up  in  an  action  at  law  the  title  of  a  third  person  without 
authority  of  the  latter.  For  could  he  do  this  successfully  he 
might  do  so  merely  for  the  purpose  of  defeating  the  bailor's 
claim,  in  order  that  he  himself  might  retain  the  goods,  not  as 
agent  for  the  true  owner,  but  for  his  own  benefit." 

Unquestionably  delivery  or  attornment  to  the  true  owner, 
after  a  demand,  excuses  the  bailor  from  liability  for  refusal 
to  redehver  to  the  bailee.  ^^  It  is  sometimes  said  that  the 
bailee  should  never  volunteer  a  dispute  of  his  bailor's  title, 
but  this  statement  is  not  wholly  correct.  If  a  bailee  knows 
goods  are  stolen,  or  that  the  bailor  is  acting  adversely  to  a 
clearly  valid  right,  even  though  the  true  owner  has  as  yet 
made  no  demand  for  them,  the  bailee  will  be  liable  to  him 
for  conversion  if  dehvery  is  made  to  the  bailor.  ^^    In  case, 


"Simpson  V.  Wrenn,  £0  lU.  222,  99 
Am.  Dec.  511;  Agnew  v.  Baker,  205 
ni.  App.  56;  Shellhoufle  v.  Field,  49 
Ind.  App.  659, 97  N.  £.  940;  Thompson 
p.  Williams,  30  Eans.  114,  1  Pkc.  47; 
Osgood  V.  Nichols,  5  Gray,  420;  Pul- 
liam  v.  Burlingame,  81  Mo.  Ill,  51 
Am.  Rep.  229;  Hampton  v.  Swisher, 
4  N.  J.  L.  73.  But  see  Valentine  v. 
Long  Island  R.  Co.,  187  N.  Y.  121,  79 
N.  E.  849.  See  the  provisions  of  the 
Unifonn  Warehouse  Receipts  Act, 
in/ra,  §1054. 

"Stonaid  v.  Dunkin,  2  Campb. 
344;  HoU  v.  Griffin,  10  Bing.  246; 
Bettdey  &.  Reed,  4  Q.  B.  511;  Bondy  v. 
American  TVansfer  Co.,  15  Gal.  App. 
746,  115  Pac.  965;  Moses  v.  Taylor,  6 
Mackey,  255;  Sinclair  v.  Murphy,  14 
Mich.  392;  Sherwood  v.  Neal,  41  Mo. 
App.  416;  Aubery  v,  Fiske,  36  N.  Y.  47; 
Colbath  V.  Hoefer,  43  Or.  366,  73  Pac. 
10;  Street  v.  Farmers'  Elevator  Co., 
33  So.  Dak.  601,  146  N.  W.  1077; 
McCafferty  v.  Brady,  19  W.  N.  C.  553, 
9  Atl.  37;  Burton  v,  Wilkinson,  18  Vt. 
186,  46  Am.  Dec.  145;  Tandl  v,  Seaton, 
28  Gratt.  601,  606,  26  Am.  Rep.  380. 
The  principle  was  held  inapplicable 
where  the  bailor's  defect  in  title  was 


due  to  an  assignment  subsequent  to  the 
bailment.  Roberts  v,  Noyes,  76  Me. 
590. 

i«  Biddle  v.  Bond,  6  B.  &  S.  225; 
Finlay  v.  Liverpool,  etc.,  S.  S.  Co.,  23 
L.  T.  (N.  S.)  251;  The  Idaho,  93  U.  8. 
575»  23  L.  Ed.  978;  Atchison  Ac.  R.  9. 
Inteniational  Ac.  Co.,  247  Fed.  265, 
267,  159  C.  C.  A.  359;  Davis  o.  Dono- 
hoe-Kelly  Banking  Co.,  152  Cal.  282, 
92  Pac.  639;  MuDins  v.  Chickering; 
HON.  Y.  513, 18N.  E.  377, 1  LR.  A 
463. 

"  Towne  v,  St.  Anthony  Elev.  Go., 
8  N.  Dak.  200,  77  N.  W.  608.  Inthii 
case  the  issue  of  documents  of  title 
to  a  bailor  who,  as  the  bailee  knew, 
had  no  title,  was  held  to  be  a  goq- 
version.  See  also  Nelson  r.  Ivencm, 
17  Ala.  216;  Steele  v.  Marsicano,  1Q2 
Cal.  666,  669,  36  Pac.  920;  Vam^  9. 
Curtis,  213  Mass.  309,  100  N.  E.  650, 
L.  R.  A.  1916  A.  629,  Ann.  Caa  1914 
A.  340.  The  law  has  probably  been 
otherwise.  Biddle  v.  Bond,  6  B.  &  8. 
225,  233;  Hill  v,  Hayes,  38  Conn.  532; 
Loring  v,  Mulcahey,  3  Allen,  575. 
But  the  earlier  authorities  were  doubt- 
less based  on  the  difficulty  of  giving 
the  bailee  a  proper  defence.    If,  how- 
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therefore,  that  the  bailee  knows  of  an  adverse  claim 
deliver  to  the  bailor  at  his  peril.    The  bailee  must,  for 
protection,  choose  one  of  two  courses.    First,  he  ma] 
himself  of  the  validity  of  one  of  the  two  claims  anc 
authority  from  the  owner  of  the  claim  to  refuse  del 
all  other  claimants.    In  such  a  case  he  may  plead  at  la 
action  by  any  but  the  rightful  owner  the  title  of  th< 
If  this  title  can  be  proved,  a  perfect  defense  is  estab 
Second,  if  no  actual  adverse  claim  has  been  made, 
baUee  knows  of  the  existence  of  an  adverse  right,  oi 
bailee  cannot  determine  which  of  two  claimants  has  th< 
title,  and  neither  claimant  will  give  a  bond  indem 
the  bailee  from  all  damage  caused  by  delivering  to  h 
only  course  open  to  the  bailee  is  to  file  a  bill  of  inter 
against  the  several  possible  owners,  praying  a  tem 
injunction  against   actions   against  himself  until   th 
ownership  of  the  goods  is  determined.  ^^    It  may  be 
that  a  bailee  who  redelivers  the  goods  to  the  bailor,  o: 
his  order,  in  ignorance  of  his  lack  of  title,  is  protected  i 
subsequent  claims  of  the  rightful  owner.  ^^ 


§  1037.  Exceptional  rule  governing  carriers  suggested. 
In  at  least  two  decisions,^  it  has  been  held  that  a  c 


ever,  he  is  aUowed  to  interplead 
adverse  claimants,  he  should  certainly 
be  compelled  to  do  so  if  he  knows  of 
their  existence.  See  infra,  §§  1048, 
1049,  1054. 

»  Thome  v.  Tabiny,  3  H.  &  N.  534; 
Biddle  v.  Bond,  6  B.  &  S.  225;  Ross 
V.  Edwards,  73  L.  T.  100;  European, 
etc..  Mail  Co.  v.  Royal  Mail  Co.,  30 
It.  J.  C.  P.  247;  Rogers  v.  Lambert, 
[1891]  1  Q.  B.  318;  Wetherly  v.  Straus, 
93  Cal.  283,  28  Pac.  1045. 

>7  Hatfield  v,  MoWhorter,  40  Ga. 
269;  Lawson  v.  Terminal  Warehouse 
Co.,  70  Hun,  281;  Ball  v.  Liney,  48 
N.  Y.  6,  8  Am.  Rep.  511;  Bechtel  v. 
Shaefer,  117  Pa.  St.  555,  11  Atl.  889; 
De  Zouche  v.  Qarrisoii,  140  Pa.  St. 
430,  21  Atl.  450.  It  is  true  that  the 
right  to  bring  such  a  bill  of  inter- 


pleader has  been  denied   (Ci  i 
V.  Thornton,  2  Myhie  &  C.     I 
that  case  has  been  criticised,  i  i 
Common  Law  Procedure  Act  c 
§  12,  has  been  held  to  overtl  ' 
(Attenborough  v.  The  Londoi 
Dock  Co.,  3  C.  P.  D.  450).    .  . 
this  country,  either  by  virtue  of  I 
or  otherwise,  iuterpleader  would  I 
less  be  generally  allowed.     Sec 
dted  in  this  section,  passim. 

"Nelson  v.  Iverson,   17  Ala 
Powell    V,    Robinson,    76    Ala. 
Dickson  v.  Chaffe,  34  La.  Ann. 
Nanson  v.  Jacob,  93  Mo.  331,  6  i 
246,  3  Am.   St.    Rep.  531;  Scli 
Baflments  (1905),  §  44,  note. 

"In  Switzler  v.  Northern  Pii 
Co.,  45  Wash.  221,  225,  88  Pac 
12  L.  R.  A.  (N.  S.)  254,  122  Ai: 
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though  notified  of  a  title  adverse  to  that  of  the  coDsigaee, 
may  nevertheless,  without  hability,  deUver  to  the  latter.  In 
support  of  the  contention  the  courts  rendering  one  of  these 
decisions  said:^  ''It  seems  to  us  that  the  whole  case  turns 
upon  the  question  whether  a  carrier,  resting  under  very 
stringent  obligations  to  his  bailor,  is  bound  to  assume  the 
burden,  where  a  third  person  makes  a  demand  upon  him  for 
goods  entrusted  to  him  for  transportation,  not  enforced  by 
legal  process,  of  showing,  not  only  that  such  third  person  is 
a  rightful  owner,  but  is  also  entitled  to  the  inmiediate  pos- 
session of  the  goods.  It  seems  to  us  that  common  justice 
would  require  that  such  burden  should  be  assumed  by  the 
claimant,  who  is  most  likely  to  have  the  means  of  meeting 
it,  and  not  upon  the  carrier,  who  cannot  be  supposed  to  know 
anything  about  the  real  ownership  of  the  goods,  and  has  a 
ri^t  to  assume  that  the  person  from  whom  he  received  pos- 
session of  the  goods  was  such  ri^tful  owner,  possession  of 
personal  property  being  evidence  of  title."  The  weight  of 
authority,  however,  supports  the  conclusions  of  the  pre- 
ceding section,  holding  that  the  carrier  is  liable  if  after  notice 
it  delivers  to  a  consignee  goods  to  which  a  third  i)erson  is 
entitled." 


§  1038.  A  bailment  without  reward  for  the  care  of  the  bailor's 
goods. 

A  bailee  who  undertakes  the  care  of  goods  without  reward 
is  liable  for  injuries  to  them  caused  by  his  gross  negligence. 
Though  fault  may  be  found  with  classifying  d^rees  of  negli- 

Rep.    892,    action    was    brought   for  147  A]a.  697,  41  So.  134;  Georgia  R., 

damages  because  the  defendant  had  etc.,  Co.  v.  Haas,  127  Ga.  187,  56  S.  R 

delivered    to    the    consignee    horses  313,  119  Am.  St.  Rep.  327;  Atchison, 

which  the  plaintiff  asserted  were  ob-  etc.,  R.  Co.  v.  Jordon  Stock-Food  Co., 

tained  from  him  fraudulently  by  the  67  Kans.  86,  72  Pac.  533;  Shellenberg  r. 

shipper.    To  similar  effect  is  Kohn  v,  Fremont,  etc.,  R.  Co.,  45  Neb.  4S7, 

Richmond  &c.  R.  Co.,  37  S.  Car.  1,  63  N.  W.  859,  50  Am.  St.  Rep.  561; 

16  8.  E.  376,  24  L.  R.  A.  100,  34  Am.  Bassett  v.  Spoffoid,  2  Daly,  432,  affd. 

St.  726.  45  N.  Y.  387,  6  Am.  Rep.  101;  Wdls 

^Kohn  V.  Richmond,  etc.,  R.  Co.,  v.  American  Express  Co.,  55  Wis.  23, 

37  S.  Car.  1,  16  S.  E.  376,  24  L.  R.  A.  11  N.  W.  537,  12  N.  W.  441,  42  Am. 

100,  34  Am.  St.  726.  Rep.  695.    See  the  provisions  of  the 

"  Green  way  v.  Fisher,  1  C.  A  P.  190,  Pomerene  Act,  ir^roj  §  1122. 
192;  Nashville,  etc.,  R.  Co.  v,  Waliey, 
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gence  or  of  care  and  the  suggestion  made  that  after  all  what 
is  required  in  each  case  is  such  care  as  is  reasonable  under 
the  circumstances,  greater  care  being  reasonable  where  the 
bailment  is  for  the  benefit  of  the  bailee  or  where  he  receives 
compensation  than  in  other  cases;  yet  the  other  mode  of 
expression  is  established,  and  exceptional  care  and  gross 
carelessness  have  a  real  meaning  in  fact,  though  their  bound- 
aries may  not  be  suspectible  of  exact  definition.^'  Not  only 
are  mutual  promises  to  create  a  gratuitous  bailment  in  the 
future  unsupported  by  sufficient  consideration,'*  but  even 
after  the  goods  have  actually  been  delivered  to  the  bailee, 
on  principle,  a  gratuitous  bailment  rarely  involves  a  con- 
tract on  the  part  of  the  bailee.  The  delivery  of  the  goods 
to  a  bailee  who  is  to  keep  them  without  compensation  and 
without  using  them,  though  a  legal  detriment  to  the  bailor, 
is  not  requested  by  the  bailee  as  the  consideration  for  a  prom- 
ise,'* even  if  he  makes  one.  On  the  other  hand,  a  promise  by 
the  bailor  may  naturally  be  supported  by  the  bailee's  acts 
in  the  care  of  the  goods;  but  if  the  bailor  promises  the  bailee 
something  in  return  for  the  latter's  care  of  the  goods,  the 
bailment  ceases  to  be  gratuitous.  Unless  a  true  contract 
can  be  made  out,  the  bailee  should  be  liable  only  to  the  extent 
which  the  law  of  property  and  of  torts  dictate.  A  promise 
by  the  bailee  to  exercise  a  higher  degree  of  care  or  to  return 
the  goods  safely,  is  not  supported  by  consideration;  '^  though 
conversely  the  bailor  by  assent  to  a  particular  method  of 
keeping,  or  otherwise,  may  diminish  the  bailee's  normal  obliga- 


**  GoggB  V.  Bernard,  Ld.  Raym.  900; 
Doorman  v,  Jenkins,  2  A.  &  E.  256; 
GibUn  V.  McMuUen,  L.  R.  2  P.  C.  317; 
Ultzen  V.  Nichols,  [1894]  1  Q.  B.  92; 
Trac^  r.  Wood,  3  Mason,  132;  Bron- 
nenburg  v,  Channan,  80  Ind.  475; 
Davis  V.  Gay,  141  Mass.  531,  6  N.  E. 
549;  Gerrish  v.  Savings  Bank,  138  Mich. 
46,  100  N.  W.  1000;  Davis  v.  Tribune 
Printing  Co.,  70  Minn.  95,  72  N.  W. 
806;  GaldweU  v.  HaU,  60  Miss.  330, 
45  Am.  Rep.  410;  Burk  v.  Dempster, 
34  Neb.  426,  51  N.  W.  976;  Hibernia 
B'g.  Assoc.  ».  McGrath,  154  Pa.  296, 
26  Atl.  377,  35  Am.  St.  Rep.  828; 


.  Spooner  v,  Mattoon,  40  Vt.  300,  94 
Am.  Dee.  395.  See  also  Matthews  v. 
Carolina  &c.  Ry.,  175  N.  C.  35,  94 
S.  E.  714.  Cf.  Dinsmore  v.  Abbott,  89 
Me.  373,  36  Atl.  621.  The  degree  of 
care  is  sometimes  further  measured  by 
the  degree  of  care  that  a  person  would 
exercise  towards  his  own  property  in 
similar  circmnstances.  Rubin  v,  Huhn, 
229  Mass.  126,  118  N.  E.  290. 

»  See  Elsee  ».  Gatward,  5  T.  R.  143. 

"  See  supra^  §  138. 

*»But  see  1  Smith's  L.  C.  (12th 
Eng.  ed.)  215;  Schouler,  Bailments 
(1905),  §  36. 
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tion.  If  an  emergency  arises  a  gratuitous  bailee  is  bound  to 
take  such  steps  of  ordinary  prudence  for  the  preservation  of 
the  property  as  the  emergency  may  require,  and  to  this  end 
is  authorized  to  incur  expense  and  make  contracts  with  third 
persons  on  bdialf  of  the  bailor.^ 

It  has  been  assumed  in  this  section  that  the  depositary 
consented  to  become  such.  If  goods  are  thrust  into  the 
possession  of  the  depositary  without  his  request  it  has  been 
said  that  he  is  unda*  ''no  duty  of  any  sort  or  kind."  ^  The 
question  is  not  one  of  contracts,  but  the  comment  of  the 
learned  editor  of  Smith's  Leading  Cases  ^  seems  justified. 

*  In  Barter  v,  Blanchardi  64  Barb,  defendant,  it  appears,  was  soon  ap- 
prised of  the  accident  to  his  horse,  and 
that  the  same  was  in  the  possession  of 
the  plaintiff  for  care  and  keeping,  and 
did  not  disaffirm  such  contract,  or 
make  other  provisicm  for  the  cfaaige 
and  custody  of  such  horse. 

"  It  springs  from  the  very  rdaiioii 
of  bailor  and  bailee  that  the  latter 
necessarily  has  authority  to  contract 
for  and  bind  the  bailor,  in  such  casea^ 
for  the  preservation  and  care  of  the 
property  in  his  possession,  and  partic- 
ularly with  live  animals  injured  as  in 
this  case,  as  much  so  as  the  master 
of  a  vessel  has  power  to  bind  the 
owner  for  repairs  arising  from  injury 
or  casualty  at  sea.  Contracts  so  made 
are  clearly  binding  upon  the  principal 
or  bailee.  (Stoiy  on  Bailm.,  |§198, 
199,  1  Pothier  167.)  And  this  is  so, 
even  though  the  bailee  may  also  be 
liable  in  such  case  upon  a  partieolar 
contract." 

^  Howard  v,  Harris,  Oab.  A  £.  253. 
The  manuscript  of  a  play  sent  to  the 
defendant  without  his  request  had 
been  lost.  The  court  hdd  that  there 
was  no  case  to  go  to  the  jmy.  See 
also  Lethbridge  v.  Phillips,  2  Stark. 
544;  Hobbs  v,  Massasoit  Whip  Go^ 
158  Mass.  194,  197,  33  N.  E.  495; 
Wheeler  v,  Klaholt,  178  Mass.  141,  59 
N.  E.  756. 

»  (12th  Eng.  ed.),  p.  216. 


617,  618,  the  court  in  speaking  of  a 
gratuitous  bailment  of  a  horse  which 
broke  his  leg,  said:  "When  the  horse 
broke  his  leg,  the  owner — ^the  defend- 
ant— being  at  a  distance,  the  said 
Tanner  was  doubtless  bound,  in  the 
exercise  of  ordinary  care,  to  provide 
for  his  keeping,  care  and  cure,  as  he 
would  if  the  horse  had  been  his  own, 
and  would  have  been  guilty  of  gross 
neglect  if  he  had  omitted  to  make  such 
provision.  This  contract  with  the 
plaintiff  was  a  proper  and  reasonable 
one,  under  the  circumstances.  This 
is  not  questioned.  The  plaintiff,  as  I 
gather  from  the  evidence,  was  a  farrier, 
and  a  fit  and  proper  person,  and  had 
proper  accommodations  for  the  charge 
of  said  horse.  As  a  bailee  in  possession 
of  the  horse,  the  said  Tanner  had  an 
implied  authority  to  contract  in  behalf, 
of  the  defendant  for  such  care  and 
keeping  of  horse.  He  could  no  longer 
be  pastured,  and  an  exigency  had 
arisen,  when,  to  preserve  his  life  and 
restore,  if  possible,  hib  broken  leg,  such 
an  arrangement  as  Tanner  made  with 
the  plaintiff,  became  necessary;  and 
I  have  no  doubt  he  had  full  authority 
to  bind  the  defendant  by  the  contract 
then  made,  until  at  least,  the  defendant 
could  be  informed  of  the  accident  to 
his  horse,  and  could  have  time  and 
opportimity  to  make  other  provision 
for  his  custody,  care  and  keeping.    The 
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it 


This  must;  it  is  submitted^  to  some  extent  depend  upon 
circumstances."  P 


§  1039.  A  gratuitous  loan  for  use  by  the  bailee. 

A  loan  for  the  bailee's  use  without  hire  is  the  converse  of 
the  case  considered  in  the  preceding  section.  Here  as  in  that 
case  there  is  likely  to  be  no  true  contract.  It  is  logically 
a  detriment  to  the  bailee  to  take  the  goods  into  his  possession, 
though  he  desires  to  use  them,  that  is,  it  is  doing  something 
he  was  not  legally  bound  to  do;  ^  and  it  is  obviously  a  detri- 
ment to  the  bailor  to  give  up  possession.  There  is  therefore 
the  possibiUty  of  a  contract  if  the  parties  bargained  for  an 
exchange,**  but  generally  this  will  not  occur.  Even  express 
statements  by  the  bailor  in  regard  to  the  use  which  the  bailee 
may  make  of  the  goods  logically  should  take  effect  as  con- 
ditions qualifying  the  bailee's  right  of  user  rather  than  as 
contracts,  unless  assent  by  the  bailee  to  the  promises  involves 
some  imdertaking  of  advantage  to  the  bailor  which  he  is 
seeking  by  entering  into  the  bailment,  other  than  the  mere 
preservation  of  the  goods;  and  in  that  event,  the  case  is  not 
properly  a  gratuitous  loan.  While  the  promises  of  the  bailee 
may  at  least  take  effect  as  conditions,  promises  of  the  bailor, 
being  unsupported  by  any  consideration  (for  the  acceptance 
of  a  beneficial  bailment  by  the  bailee  can  rarely  be  considered 
such)  can  have  no  binding  force.  Therefore  not  only  is  an 
executory  agreement  to  make  a  gratuitous  loan  invalid,  but 
if  such  a  loan  is  made  for  a  definite  period  the  bailor  at  any 
time  may  break  his  promise  and  demand  back  his  property.*^ 
It  seems,  however,  that  a  demand  would  be  requisite  before 
an  action  could  be  brought  prior  to  the  end  of  the  agreed 
period  of  the  loan,*^  though  after  that  time  an  action  would 


''The  owner  of  land  may  drive 
trespaasing  cattle  from  his  premises 
into  the  highway.  Stevens  t^.  Curtis, 
18  Pick.  227;  Wilson  v.  McLaughlin, 
107  Mass.  587,  but  he  may  not  then 
drive  them  to  a  distance.  Gilson  v. 
Fisk,  8  N.  H.  404.  Where  the  con- 
tinuance of  possession  involves  no 
great  burden,  and  the  discontinuance 


of  it  involves  the  almost  certain  loss  or 
destruction  of  valuable  property,  it 
may  be  doubted  whether  the  bailee 
would  be  wholly  free  from  duty. 

^8ee  supra,  §  102  a. 

>^  See  supra,  §  112. 

M  Story,  Bailments,  §  258. 

s*  Clapp  V.  Nelson,  12  Tex.  370,  373, 
62  Am.  I>ec.  530. 
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lie  without  a  demand.'^  The  gratuitous  borrower  is  held  to 
a  high  degree  of  care  in  regard  to  the  goods,  and  is  liable  for 
loss  caused  even  by  slight  n^Ugence;  '^  but  he  is  not  an  insurer, 
and  injmy  by  the  act  of  a  stranger  without  n^Iigence  on 
the  part  of  the  bailee  will  not  make  him  hable.'*  Unless 
otherwise  clearly  indicated  the  bailee's  right  to  use  the  goods 
is  personal  to  himself  and  cannot  be  conferred  upon  another.'' 


§  1040.  Bailments  for  mutual  benefit. 

Where  the  parties  to  an  executory  or  executed  agreement 
for  bailment  contemplate  a  mutual  benefit,  there  is  imques- 
tionably  a  contract.  If  the  property  has  not  actually  beea 
delivered  the  contract  is  bilateral.  Where  the  property  has 
been  delivered  also,  the  contract  may  be  partly  bilateral; 
but  if  the  delivery  of  the  goods  fulfils  the  entire  obligation 
of  the  bailor,  the  contract  is  imilateral;  and  so  if  payment 
of  storage  on  the  part  of  the  bailor  fulfils  his  obligation,  the 
contract  created  by  the  bailment  is  unilateral.  Bailments 
for  mutual  benefit  may  be  divided  into  several  classes: 

(1)  Where  the  bailee  hires  the  use  of  the  property. 

(2)  Where  the  bailor  hires  the  bailee  to  store  the  property. 

(3)  Where  the  bailor  employs  the  bailee  to  do  some  work 
upon  the  property. 

(4)  Where  the  bailor  emplo3rs  the  bailee  to  carry  tiie 
property. 

(5)  Where  the  property  is  bailed  as  a  pledge  or  security 
for  a  debt  or  other  obhgation. 

(6)  Where  the  bailee  is  to  act  as  factor  or  agent  for  the 
bailor  in  the  sale  of  the  property." 


»« Clapp  V,  Nelson,  12  Tex.  370,  62 
Am.  Dec.  530. 

*s  Ck>ggs  V.  Bernard,  2  Lord  Ray. 
909,  915;  Apczynski  v.  Butkiewicz,  140 
ni.  App.  375;  Edwards  v,  Pnist,  201 
El.  App.  399;  Parker  v.  Dietz,  203  111. 
App.  120;  Beller  v.  Schultz,  44  Mich. 
529,  7  N.  W.  225,  38  Am.  Rep.  280; 
Mitchell  V.  Violette  (Mo.  App.  1918), 
203  S.  W.  218. 

"•The  Wrinkfield,   11902]  Prob.  42. 

*7Bringloe  v.  Morrioe,  3  Salk.  271, 


s.  c.  1  Mod.  210;  Wilcox  p.  Hogem,  5 
Ind.  546;  Scranton  v.  Baxter,  4  Sandf. 
5.  Cf.  Camoys  v.  Scurr,  9  Car.  &  P. 
383. 

^In  Perera  v.  Panama-Pacific  In- 
temat.  Exhibition  (Cal.),  175  Piac.454^ 
the  plaintiff  intrusted  jewelry  for 
exhibition  with  power  to  sell  on  com- 
mission. The  bailment  was  held  to  be 
for  mutual  benefit  and  thou^  the 
bailee  was  not  an  insurer  against  theft, 
it  was  boimd  to  exercise  ordinary  care. 
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§  1041.  Lending  for  hire. 

Lord  Holt  said  ^  that  a  bailee  who  h 
to  ''the  utmost  care."    This  statemen 
as  putting  one  who  pays  for  the  use  of  { 
duty  as  a  gratuitous  borrower  and  it  h 
rule  that  a  hirer  is  boimd  only  to  ordinar 
Where,  however,  the  hirer  uses  the  bail 
poses  other  than  those  for  which  it  wf 
himself  to  another  standard  of  liabilit'^ 
the  contract  of  bailment  and  therefore 
all  the  consequences  of  such  violation 
not  due  to  carelessness.    Therefore,  on< 
for  a  specific  journey  or  purpose  is  liabl 
even  from  inevitable  accident  if  he  uses  t 
piupose  or  joiuTiey.    It  is  generally  said 
there  is  a  conversion.  ^^   But,  though  usinj 
in  a  different  manner  from  that  which  w 
amoimt  to  a  conversion  if  the  unauthoi 
with  intent  to  convert  and  to  destroy  oi 
interest,**  it  seems  ordinarily  more  in  a( 
to  base  the  liability  of  the  bailee  on  an 
either  contractual  or  imposed  by  law  irres] 
intention.**    If  the  property  is  totally  de 


^  CoggB  V.  Bernard,  2  Ld.  Ray.  909. 

«  Sanderson  v.  Collins,  [1904]  1  K.  B. 
62S^  630;  Fain  v,  Wilkerson,  22  Ga. 
App.  193,  95  S.  E.  752;  United  Tel. 
Company  v,  Qeveland,  44  Kans.  167, 

24  Plac.  49;  Eastman  v.  Sanborn,  3 
Allen,  594,  81  Am.  Dec.  677;  Buis 
V.  Cook,  60  Mo.  391;  Wentworth  v, 
McDuffie,  48  N.  H.  402;  Buchanan  v. 
Smith,  10  Hmi,  474;  Rowland  v, 
Jones,  73  N.  C.  52;  Ray  v,  Tubbs,  50 
Vt.  688,  28  Am.  Rep.  519. 

«  Bryant  v.  Wardell,  2  Exch.  479; 
Cartlidise  v.  Sloan,  124  Ala.  596,  26 
So.  918;  Stewart  v,  Davis,  31  Ark.  518, 

25  Am.  Rep.  576;  Fail  v,  McArthur, 
31  Ala.  26,  32;  Morton  v.  Gloster,  46 
Me.  520;  Whedock  v.  Wheelwright,  5 
Mass.  104;  Woodman  v.  Hubbard,  25 
N.  H.  67,  57  Am.  Dec.  310;  Wentworth 


V.  McDuffie, 
Bennett,  46  I 
V.  Smith,  10 
V,  Branch,  ] 
Skinner,  16  ^ 
500;  Towne 
Am.  Dec.  S6 
688,  28  Am.  ! 

*•  Harvey 
See  also  Cari 
676,  55  S.  E. 

*»See  Hool 
Palmer  v.  M 
68  Atl.  369, 
125  Am.  St.  ] 
17  B.  Mon. 
15  Gray,  306: 
454;  McCurc 
Minn.  326,  1 
Raritan,  etc. 


1956 


WILUSTON  ON  CONTBAOTS 


§1041 


unauthorissed  use,  the  result  of  the  two  theories  is  the  same, 
but  if  the  property  is  only  partially  damaged,  or  indeed  not 
damaged  at  all,  one  who  holds  the  bailee  a  converter  would 
be  obliged  to  admit  the  bailor^s  right  to  recover  the  full  value 
of  the  property, — an  undesirable  result,  especially  if  the  mis- 
use of  the  property  was  made  without  any  wilful  purpose  of 
violating  the  terms  of  the  bailment.  Furthermore,  if  the 
property  is  used  in  an  unauthorized  way  but  is  not  injured 
during  the  imauthorized  use,  a  subsequent  injury  while  the 
property  is  being  used  within  the  limits  of  the  contract  will 
not  make  the  bailor  liable  unless  the  imauthorized  use  in 
some  way  contributed  to  the  later  injuiy.^^  It  may  also  be 
supposed  that  an  injury  or  destruction  of  the  property  which 
takes  place  during  an  excessive  use  of  it  would  have  occurred 
had  there  been  no  excessive  use.  In  that  case  too  the  bailee 
should  not  be  liable,  ^^  but  the  burden  is  upon  the  bailee  to 
show  that  the  injury  would  have  occurred  had  there  been 
no  improper  use  of  the  property.'^  An  attempt  to  sell,  pledge 
or  otherwise  appropriate  the  property  operates  as  a  termination 
of  a  bailment,  even  if  made  for  a  fixed  period,  and  the  bailor 
may  recover  in  trover  either  from  the  bailee,  ^^  or  from  any 
one  into  whose  hands  the  property  may  come.^ 

One  who  lets  property  for  hire  may  reasonably  be  subjected 
to  the  same  implied  warranties  as  one  who  sells  goods.  There- 
fore the  bailor  is  liable  if  he  knowingly  furnishes  property 
unsuitable  for  the  purpose  for  which  it  is  hired.^  Analogy 
with  the  law  of  sales  justifies  the  further  statement  that  if 
the  hirer  reasonably  relied  on  the  bailor's  superior  skill  or 


457,  468;  Lane  v,  Cameron,  38  Wis. 
603. 

«« Farkas  v.  Fbwell,  86  Ga.  800,  13 
a  £.  200,  12  L.  R.  A.  397;  Doolittle 
V.  Shaw,  92  la.  348,  60  N.  W.  621,  26 
L.  R.  A.  366,  54  Am.  St.  Rep.  562. 

« Harvey  t;.  Epee,  12  Gratt.  153; 
Carney  v.  Rease,  60  W.  Va.  676,  55 
S.  £.  729;  Stoiy,  Bailments,  §  413,  a. 

^Hairey  v.  Epes,  12  Gratt.  153. 
See  also  Collins  v.  Bennett,  46  N.  Y. 
490. 

^Chinery  v,  ViaU,  5  H.  &  N.  288; 


Johnston  v.  WIIl^,  46  N.  H.  75; 
Dunham  v,  Lee,  24  Vt.  432. 

«  Cooper  V.  Willomatt,  1  C.  B.  672. 
Property  which  is  negotiable  is  ao 
exception  to  this  rule,  and  in  certain 
cases  where  the  bailor  has  allowed  the 
bailee  to  appear  to  the  world  as  owner 
a  boTia  fide  purchaser  is  protected. 

«  Fowler  v.  Lock,  L.  R.  7  C.  P.  272; 
Home  V,  Meakin,  115  Mass.  326; 
Hadley  v.  Cross,  34  Vt.  586,  80  Am. 
Dec.  699. 
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knowledge  in  furnishing  suitable  property,  the  latter  would 
be  liable  even  though  in  fact  ignorant  of  the  defects  in  the 
goods  which  he  furnished.^  It  seems  probable  also  that  the 
bailor  impliedly  warrants  that  he  has  the  title  to  the  property 
or  such  other  interest  in  it  as  gives  him  the  right  to  make 
the  bailment.  The  duties  of  the  hirer  are  to  return  the 
bailed  property  in  good  condition  unless  injured  without 
his  fault,  and  to  pay  the  agreed  compensation.  Limitations 
of  these  duties  may  be  fixed  by  the  terms  of  the  contract, 
or  by  custom,  but  in  the  absence  of  agreement,  express  or 
implied,  to  the  contrary  it  is  the  duty  of  the  hirer  to  return 
the  property  without  waiting  for  demand  by  the  baitor,  and, 
in  the  absence  of  agreement  for  a  fixed  compensation,  to  pay 
a  reasonable  hire. 


§  1042.  Pledge. 

A  pledge  is  a  bailment  to  secure  the  performance  of  some 
debt  or  obligation  due  to  the  pledgee,  though  not  necessarily 
owing  by  the  pledgor,  since  the  pledge  may  be  made  to  secure 
the  performance  of  an  obligation  of  a  third  person.  The 
word  is  frequently  used  loosely  to  express  forms  of  security 
not  strictly  pledges.  Possession  of  tangible  property  is  essen- 
tial to  a  true  pledge,  and  it  is  only  where  the  law  recognizes  that 
delivery  of  a  tangible  symbol  involves  in  legal  effect  a  transfer 
of  possession  to  the  property  symbolized,  that  a  pledge  is 
possible  by  any  other  means  than  transferring  actual  pos- 
session of  the  property  pledged.  Formal  documents  like 
bonds  or  negotiable  paper  ^^  are  regarded  by  the  common 
law  as  not  merely  evidence  of  intangible  obligations  but  as 
themselves  the  obligations,  and  therefore  may  be  pledged; 
though  if  the  ownership  of  negotiable  paper  is  properly  trans- 
ferred to  a  creditor  as  security,  the  transaction  is  more  properly 
called  a  mortgage.     Likewise  stock  certificates,^^  a  savings 


n  Famous  Players'  FOm  Co.  v, 
Salomon,  (N.  H.  1919),  106  Atl.  282. 

«i  Donald  v.  Suckling,  L.  R.  1  Q.  B. 
5S5  (debentures);  Goodwin  v.  Robarts, 
A.  C.  476  (negotiable  script);  Talty  v. 
Friedman's  Say.  &  Trust  Co.,  93  U.  S. 
321,   23   L.   Ed.  886   (non-negotiable 


certificate  of  indebtedness);  White  v, 
Peters,  14  Minn.  27  (overdue  negotia- 
ble note);  Strong  v.  National,  etc., 
Assoc,  45  N.  Y.  718  (bonds). 

»  Halliday  v,  Holgate,  L.  R.  3  Exch. 
299;  Worthkigton  t;.  Tormey,  34  Md. 
182;  Wehrle  t;.  Mercantile  Nat.  Bank, 
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bank  book,^'  a  policy  of  life  insurance  ^  or  of  insurance  of 
property, '^^  may  be  pledged.  In  these  cases  the  bailment  of 
the  paper  is  in  legal  effect  the  pledge  of  the  intangible  ri^t 
which  the  paper  represents.^  So  the  deposit  for  security 
of  negotiable  warehouse  receipts  and  bills  of  lading  may  be 
a  pledge  of  the  goods  represented  by  these  documents,  since 
the  possession  of  the  docmnents  controls  the  possession  of 
the  goods.  ^^  On  the  other  hand  a  deposit  of  bills  of  lading 
or  warehouse  receipts  which  do  not  nm  to  order  is  not  properly 
a  pledge  of  the  goods  to  which  they  relate  because  the  pos- 
session of  the  goods  may  be  obtained  without  possession  of 
the  documents.^  Title  deeds  to  real  estate  may  be  pledged 
and  equity  may  attach  to  such  a  pledge  the  incidents  of  se- 
cxirity  on  the  land  to  which  the  deeds  relate.^  As  between 
the  parties,  and  against  any  one  who  is  not  a  purchaser  for 
value,  the  agreement  of  the  parties  will  be  effectuated,  but 
the  land  is  not  pledged,  for  the  possession  of  the  deeds  does 
not  control  the  possession  of  the  land.  To  speak  of  pledging 
a  chose  in  action  which  is  not  represented  by  a  tangible  docu- 
ment delivered  to  the  pledgee  as  is  not  infrequently  done,*® 
is  also  inaccurate.  Such  choses  in  action  may  of  course  be 
assigned  for  security,  but  it  is  not  technically  exact  to  speak 
of  them  as  being  pledged.  Unless  the  property  to  be  pledged 
is  already  in  the  creditor's  possession,®*  it  must  be  delivered 
before  a  pledge  can  arise.  The  mere  agreement  to  pledge 
is  insufficient  without  deUvery.  It  is  true  that  if  money  has 
been  advanced  on  the  faith  of  the  promise  to  pledge,  equity 


221  Mass.  585,  109  N.  E.  367;  Pinker- 
ton  V.  Railroad,  42  N.  H.  424. 

*»Boynton  v.  Payrow,  67  Me. 
687. 

"  Bruce  v.  Garden,  L.  R.  6  Ch.  32; 
West  V.  Carolina  Life  Ins.  Ck>.,  31  Ark. 
476;  Hakes  v.  Myrick,  69  la.  189,  28 
N.  W.  575;  Mechanics'  Nat.  Bank  v. 
Ck)mins,  72  N.  H.  12,  65  Atl.  191,  101 
Am.  St.  Rep.  650. 

'*  Latham  v.  Chartered  Bank  of 
India,  L.  R.  17  Eq.  205;  Merrifield  o. 
Baker,  9  Allen,  29. 

••  See  further,  supra,  §  439. 

^  See  Williston,  Sales,  §§  406  e^  Mg. 


If  the  goods  are  made  deliverable  to 
the  creditor's  order  either  on  its  face 
or  by  indorsement,  there  is  a  mortgage 
rather  than  a  pledge.  Ihid.;  Cochrane 
V.  First  State  Bank,  196  Mo.  App.  619, 
625,  201  S.  W.  672. 

"/Wd, 

»»/n  re  Kerr's  Policy,  8  Eq.  331; 
English  V.  McElroy,  62  Ga.  413. 

^E.  g.y  Schouler,  Bailments,  [1905] 
p.  76  n.  citing  cases.  RingjUng  9. 
Smith  River  Development  Co.,  48 
Mont.  467,  138  P&c.  1098. 

*^  Harp  t^.  Hamilton  (Tex.  Civ.  App.), 
177  S.  W.  566. 
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may  specifically  enforce  this  contract  or  may  treat  the  agree- 
ment as  creating  an  equitable  pledge,  but  no  legal  pledge 
is  created,*^  and  the  distinction  is  important.  Therefore  to 
speak  of  a  pledge  of  property  not  in  existence  is  inadmissible.*' 


§  1043.  Enforcement  of  the  pledgee's  claim. 

The  pledgee  may  sue  for  the  debt  for  which  the  pledge 
is  security  without  resorting  to  the  pledged  property;  and 
though  payment  or  other  satisfaction  of  the  particular  debt 
or  debts  which  the  pledge  was  given  to  secure  will  terminate 
the  pledgee's  right  of  possession,**  as  will  a  tender  of  the 
debt,**  it  is  not  necessary  in  order  to  enable  the  pledgee  to 
maintain  an  action  for  the  debt  for  him  to  make  a  tender 
of  the  pledged  property.  Though  surrender  of  the  pledge 
should  be  concurrent  with  the  payment  of  the  debt  and 
though  a  tender  by  the  debtor  of  the  amount  which  he  owes 
is  valid  when  conditional  on  the  return  of  the  pledge,** 
strict  concurrent  conditions  are  not  impUed  since  the  debt 
is  due  not  in  retiUTi  for  the  pledged  property  but  in  return 


"  See  Williston,  Cas.  Bkcy.  (2d  ed.) 
314,  315  n.,  19  Harv.  L.  Rev.  557. 

« Schouler,  Bailments  (1905),  §  143 
a,  says  that  such  interests  ''if  capable 
of  sale,  must  be  capable  of  pledge  or 
mortgage."  If  capable  of  sale  they 
must  doubtless  be  capable  of  mort- 
gage, but  not  necessarily  of  pledge. 
Title  to  property  may  be  transferred 
without  delivery,  but  a  pledge  without 
delivery  is  impossible.  As  to  the 
possibility  of  transferring  title  either 
by  sale  or  by  mortgage  to  property 
not  in  €896,  see  19  Harv.  L.  Rev. 
557. 

•*Mayo  t;.  Avery,  18  Cal.  309; 
Sonoma  Valley  Bank  v.  Hill,  59  Cal. 
107;  Dupee  v.  Blake,  148  lU.  453,  35 
N.  £.  867;  Compton  v.  Jones,  65  Ind. 
117;  Robinson  v.  Hurley,  11  la.  410, 
49  Am.  Dec.  497;  Hathaway  t;.  Fall 
River  Nat.  Bank,  131  Mass.  14;  Ward 
V.  Ward,  37  Mich.  253;  A.  H.  AveriU 
Machine  Co.  v.  Bain,  50  Mont.  512, 
148    Pac.   334;   Bank  of   Rutland   v. 


Woodruff,  34  Vt.  89.    See  also  Fourth 

Nat.  Bank  v.  Stahhnan,  132  Tenn.  367, 
178  S.  W.  942, 1916  A.  L.  R.  A.  568. 

^  Ratchiff  V,  Davis,  Cro.  Jac.  244; 
Coggs  V.  Bernard,  2  Ld.  Raym.  909; 
Mitchell  V.  Roberts,  17  Fed.  776;  Latta 
V.  Tutton,  122  Cal.  279,  54  Pac. 
844,  68  Am.  St.  Rep.  30;  Hancock  v. 
Franklin  Ins.  Co.,  114  Mass.  155;  Cass 
V.  Higenbotam,  100  N.  Y.  248,  3  N.  E. 
189.  A  technical  tender  is  requisite. 
A  mere  notification  of  readiness  and 
willingness  is  not  enough.  Talty  v. 
Freedman's  Sav.  &  Trust  Co.,  93  U.  S. 
321,  325,  23  L.  Ed.  886;  Payne  t;. 
Power,  140  Ga.  759,  79  S.  E.  771; 
Lewis  V,  Mott,  36  N.  Y.  395;  and  to 
enable  the  pledgor  to  maintain  replevin 
the  tender  must  be  kept  good.  WiUdns 
».  Redding,  70  Neb.  182,  97  N.  W. 
238;  Meisel  v.  Merchants'  Nat.  Bank, 
85  N.  J.  L.  253,  88  Atl.  1067. 

«  Ocean  Nat.  Bank  v.  Fant,  50  N.  Y. 
474;  Schlesinger  v.  Wise,  106  N.  Y. 
App.  D.  587,  94  N.  Y.  S.  718. 
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for  money  lent  or  other  consideration  which  has  been  received 
by  the  pledgor;  and  the  creditor  may  therefore  sue  for  the 
debt  without  first  tendering  the  security.*^ 

Though  the  pledgor  is  entitled  to  sell  the  pledged  property 
without  application  to  a  court,  equity  will  aid  him  in  the 
enforcement  of  his  right  in  the  security  if  desired.®  If  the 
pledgee  sells  without  order  of  court  he  must  give  reasonable 
notice  to  the  pledgor  of  his  intent  to  sell,  and  of  the  time  and 
place  of  sale,^  unless  the  contract  of  pledge  otherwise  pro- 
videsJ®  Frequently  statutes  have  protected  the  pledgee  by 
requiring  stricter  formalities  than  those  established  by  the 
common  law.^^ 

§  1044.  Rights  and  duties  of  pledgor  and  pledgee. 

It  is  generally  said  that  a  pledgee  acquires  a  special  property 
in  the  pledge,  but  this  expression  seems  used  merely  to  account 
for  the  fact  that  a  pledgee  may  sell  the  pledged  property  if 
the  pledgor  makes  default  in  the  payment  of  the  debt J^  It 
has  always  troubled  the  English  Court  to  admit  the  power 
of  one  who  neither  owns  propert^y,  nor  is  specially  authorized 
to  sell  by  the  owna*,  to  transfer  title  to  a  third  person.  But 
since  an  unpaid  vendor  of  chattels  after  title  has  passed  may 
resell  them  if  the  vendee  is  in  default  in  payment  of  the  price, 
though  he  is  customarily  spoken  of  as  having  merely  a  lien, 
and  certainly  has  no  ownership  of  the  goods,^'  there  seems 
no  reason  why  one  should  hesitate  to  say  that  a  pledgee  has 
merely  possession  of  the  goods  coupled  with  a  power  to  sdl 
them  on  default  by  the  pledgor.^^ 

^Lawton  v,  Newland,  2  Stark.  72;  *"  Jones,  Pledges,  H^IOetMQ. 

Soott  V.  Parker,  1  Q.  B.  809;  Sonoma  «•  Id,,  §  607. 

VaU^  Bank  v.  HiU,  59  Gal.  107,  110;  ^Id.,  {  631  b. 

Foster  t;.  Purdy,  5  Met.  442;  Donald  ^^  Id.,  S|  616  el  9eq, 

V,  Wyckoff,  49  N.  J.  L.  48,  7  Atl.  672;  ^*  Pdthonier  v,  Dawson,  Holi.  385; 

Spencer  t;.  Drake,  84  N.  Y.  App.  D.  Lockwood  v.  Ewer,  9  Mod.  278;  Martin 

272,  82  N.  Y.  S.  573;  Security  Title  &  v.  Read,  11  C.  B.  730;  France  v.  Caaik, 

Trust  Co.  t;.  Stewart,  154  N.  Y.  App.  26  Ch.  D.  257;  Thwing  v.  QifFoid,  136 

D.  434,  437,  139  N.  Y.  S.  74;  First  Mass.  482;  Lewis  v.  Mott,  36  N.  Y. 

Nat.  Bank  t^.  Gidden,  175  N.  Y.  App.  395;  King  &  Go.  v.  Texas  J^nloTtg  & 

D.  563,  162  N.  Y.  S.  317;  Bank  of  Ins.  Go.,  58  Tex.  669;  Ainamurth  «. 

Rutland  v.  Woodruff,  34  Vt.  89.    See  Bowen,  9  Wis.  348. 

also  Wagner  t;.  Kohn,  225  Fed.  718,  "See  WilUston,  Sales,  {543. 

721,  140  C.  C.  A.  592.  '«In  Halliday  v.  Hd^ite,  L.  R.  3 
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Unless  forbidden  by  special  contract  the  pledgor  during 
the  continuance  of  the  contract  of  pledge  may  sell  the  pledged 
property  subject  to  the  pledgee's  right,  and  the  purchaser 
from  the  pledgor  will  be  entitled  to  acquire  the  pledged 
property  on  paying  the  debt/^  and  can  otherwise  hold  the 
pledgee  to  the  performance  of  his  duties.  Similarly  the  pledgee 
may  assign,  either  by  way  of  absolute  sale  or  to  secure  his  own 
debt,  the  claim  which  the  pledge  secures  and  the  assignment 
will  carry  with  it  as  an  incident  the  right  to  the  pledge.^^ 
Even  a  wrongful  sale  of  the  pledged  property  by  the  pledgee, 
though  it  will  not  give  even  a  bona  fide  purchaser  title  to  the 
property,"  will  give  the  purchaser  all  the  rights  which  the 
pledgor  had  prior  to  the  sale  J^  But  without  express  authority 
the  pledgee  has  no  right  to  separate  by  a  sale  or  a  replec^ing 
the  pledged  property  from  the  debt  for  which  it  was  pledged /• 
If  the  pledgee  sells  the  property  when  the  pledgor  is  not  in 
default  or  repledges  it  for  a  greater  amoimt  than  the  ori^al 
obUgation,  it  is  a  wrong;  but  the  pledgee  or  the  purchaser 
from  him  is  entitled  to  the  benefit  of  the  debt  actually  due 
from  the  pledgor  in  any  suit  brought  by  him  to  redress  the 
wrong.^     A  pledgor  imphedly  warrants  that  he  has  such 

Exch.  299,  Willee,  J.,  said:  "There  are  of  Omaha,  63  Neb.  181,  88  N.  W.  175; 

three  kindB  of  security:  the  first,  a  Vatn  Blaroom  v.  Broadway  Bank,  37 

simple  lien;  the  second,  a  mortgage  N.  Y.  540. 

pRffling  the  property  out  and  out;  the  ^  Gumming   v.    McDade,    118   Ga. 

third,  a  security  intermediate  between  612,  614,  45  S.  E.  479;  Belden  v,  Per- 

a  lien  and  a  mortgage,  viz.,  a  pledge,  kins,  78  111.  449;  JarVb  t;.  Rogers,  15 

where  by  contract  a  deposit  of  goods  Mass.  389;  Proctor  v.  Whitcomb,  137 

is  made  a  security  for  a  debt,  and  the  Mass.  303;  Lewis  t^.  Mott,  36  N.  Y.  395. 

right   to   the  property  vests  in  the  ^  Talty  v,  Freedman's  Sav.  &  Trust 

pledgee  so  far  aa  is  necessary  to  secure  Co.,  93  U.  S.  321,  324,  23  L.  Ed.  886. 

the  debt.    It  is  true  the  pledgor  has  Unless  the  pledgor  has  given   such 

such  a  property  in  the  article  pledged  indicia  of  title  to  the  pledgee  as  to 

as  he  can  convey  to  a  third  person,  estop  himself.    Williams  v.  Ashe,  111 

but  he  has  no  right  to  the  goods  with-  Calif.  180,  43  Pac.  595. 

oat  paying  off  the  debt,  and  until  the  ^  Talty  v.  Freedman's  Sav.  &  Trust 

debt  is  paid  off  the  pledgee  has  the  Co.,  93  U.  S.  321,  23  L.  Ed.  886. 

whole    present    interest."      See    also  "Commonwealth  v,  Althause,  207 

Minge  v.  Clark,  193  Ala.  447,  69  So.  Mass.   32;   Warfield   v.   Adams,   215 

421.  Mass.  506,  102  N.  E.  706.    See  also 

n  Loughborough    v,    McNevin,    74  Haber  v.   Brown,    101   Cal.   445,   35 

Gal.  250,  14  Pac.  369,  15  Pac.  773,  5  Pac.  1035. 

Am.  St.  Rep.  435;  Faulkner  v.  Hill,  »  Donald  v.  Suckling,  L.  R.  1  Q.  B. 

104  Mass.  188;  Brown  o.  Hotel  Ass'n  585;   Halliday  v.   Holgate,   L.   R.  3 
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title  as  justifies  him  in  pledging  the  goods,^^  and  if  a  pledgor 
having  no  title  at  the  time  the  pledge  was  made  subsequently 
acquires  title,  he  is  estopped  to  set  it  up.^^  As  in  the  case  of 
other  bailments  for  mutual  benefit  the  pledgee  is  bound  to 
use  ordinary  or  reasonable  diligence  in  care  of  the  pledge,*^ 
and,  therefore,  if  unmatured  indorsed  negotiable  paper  is 
held  as  collateral,  the  creditor  must  make  due  presentment 
at  maturity,  and  give  notice  to  the  indorsers  of  the  maka^'s 
default.*^''  Even  if  there  are  no  secondary  liabilities  to  be 
established,  reasonable  diligence  must  be  used  to  obtain  pay- 
ment of  obligations  of  third  persons  held  as  collateral.^^ 
But  a  failure  on  the  part  of  the  pledgee  in  his  duty  of  care 
whereby  the  pledgor  is  injured,  will  not  relieve  the  latt^ 
from  liability  on  the  debt,  but  will  only  justify  the  allowance 
of  such  damage  as  he  may  have  suffered.*^  And  if  the  injury 
to  the  pledge  was  not  caused  by  negligence  of  the  pledgee, 
the  pledgor  must  pay  the  full  amoimt  of  the  debt  and  also 
bear  the  loss  of  his  security.®^ 


§  1046.  Hired  service  or  storage  of  property. 

Whether  a  bailment  for  which  the  bailee  is  paid  involves 


Exch.  290;  Tally  v,  Freedman's  Ssv- 
ing?  &  Trust  Co.,  93  U.  S.  321,  23 
L.  Ed.  886;  Williams  v,  Ashe,  111 
Calif.  189,  43  Pac.  595;  Brittan  t^. 
Oakland  Sav.  Bknk,  124  Calif.  282,  57 
Pac.  84,  71  Am.  St.  Rep.  58;  Belden 
V,  Perkins,  78  111.  449;  Lynn  v.  McCue, 
94  Kan.  761, 147  Pac.  808, 96  Kan.  114, 
150  Pac.  523;  First  Nat.  Bank  v. 
Boyce,  78  Ky.  42,  39  Am.  Rep.  198; 
Schaaf  ».  Fries,  90  Mo.  App.  111.  Cf, 
Sherman  v.  Connecticut  Mut.  L.  Ins. 
Co.,  222  Mass.  159,  110  N.  E.  159. 

"  Mairs  v.  Taylor,  40  Pa.  St.  446 
See  also  Uniform  Warehouse  Receipts 
Act,  §  44;  Uniform  Bills  of  Lading  Act, 
§  35;  Uniform  Sales  Act,  §  36. 

"  Goldstein  v.  Hort,  30  Cal.  372. 

*'  Coggs  V.  Bernard,  2  Ld.  Ray. 
909;  Syred  v.  Carruthers,  E.  B.  &  E. 
469. 

»»  Peacock  v.  Pursell,  14  C.  B.  (N. 


8.)  728;  Coleman  t;.  Lewis,  183  Mass. 
485,  67  N.  E.  603,  66  L.  R  A.  482, 
97  Am.  St.  450;  City  Bank  of  York 
V,  Rieker,  262  Pa.  28,  31,  104  Ati. 
804. 

'^^  Lawrence  v,  McCalmont,  2  How. 
426,  454,  11  L.  Ed.  326;  Hawley  Hard- 
ware Co.  V,  Brownstone,  123  Cal.  643, 
56  Pac.  648;  Aldrich  v,  Gooddl,  75 
ni.  452;  Griggs  v.  Day,  136  N.  Y.  152, 
32  N.  E.  612,  18  L.  R.  A.  120,  32  Am. 
St.  704;  Betterton  v,  Roope,  3  Lea, 
215,  31  Am.  Rep.  633.  Cf.  Loeb  r. 
German  Nat.  Bank,  88  Ark.  108,  113 
8.  W.  1017;  City  Bank  of  Yoric  p. 
Rieker,  262  Pa.  28, 104,  AU.  804. 

•«  May  r.  Sharp,  49  Ala.  140;  Faulk- 
ner V.  Hill,  104  Mass.  188;  Coleman  v. 
Lewis,  183  Mass.  485,  67  N.  E.  603, 

66  L.  R.  A.  482,  97  Am.  St.  450. 
'^Winthrop  Sav.  Bank  v.  Jackson, 

67  Me.  570,  573,  24  Am.  Rep.  56. 
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the  performance  of  work  upon  the  chattel  or  merely  storage 
of  it,  the  fundamental  principles  are  the  same,  unless  the 
bailment  is  to  an  innkeeper  or  common  carrier.  The  bailor 
is  boimd  to  pay  the  agreed  compensation  and  the  bailee  is 
bound  to  ordinary  diligence  in  caring  for  the  bailed  property .*• 
The  care,  however,  which  the  bailee  must  exercuse  is  the 
reasonable  care  of  one  qualified  to  perform  the  duties  of  the 
bailment.  This  degree  of  skill,  the  bailee  warrants  that  he 
possesses.^  The  business  of  storing  goods  for  hire  is  one  of 
great  importance  and  the  receipts  of  warehousemen  given 
to  bailors  on  the  storage  of  goods  have  g^'eat  importance  as 
mercantile  symbols  of  the  property  which  they  represent. 
A  uniform  statute  has  been  passed  in  the  majority  of  the 
United  States  which  codifies  the  rights  and  duties  not  only 
of  the  bailor  and  bailee  imder  such  receipts,  but  also  the  rights 
of  third  persons  who  may  acquire  the  receipts.  In  the  main 
this  statute  enacts  rules  of  the  common  law  except  that  it 
gives  a  degree  of  negotiability  to  receipts  made  out  to  the 
order  of  the  bailee  beyond  that  which  is  given  by  the  common 
law.  The  text  of  this  act  therefore  may  serve  as  a  statement 
of  the  rules  governing  the  contract  between  bailor  and  bailee 
expressed  in  a  warehouse  receipt.^ 


»  Best  V,  Yates,  1  Vent.  268;  Clarke 
V.  EamshaWi  1  Gow,  30;  Brabant  v. 
King,  [1S95]  A.  C.  632,  640;  Cheshire 
V,  Bailey,  [1906]  1  K.  B.  237,  241; 
National  Bank  v,  Graham,  100  U.  S. 
609,  704,  25  L.  Ed.  750;  Fairmont  Coal 
Co.  V.  Jones  &  Adams  Co.,  134  f*ed. 
711,  67  C.  C.  A.  265;  Russel  t;.  Koehler, 
66  111.  459;  William  J.  Newman  Co. 
V,  Sanitary  District,  210  Dl.  App.  395; 
Jones  V,  Morgan,  90  N.  Y.  4,  43  Am. 
Rep.  131;  Kash  v.  Krebs  (N.  Y.  Misc.), 
167  N.  Y.  S.  1035;  Safe  Deposit  Co.  v. 
Pollock,  85  Pa.  391,  27  Am.  Rep.  660; 
Robinson  v.  Southern  Cotton  Oil  Co., 
108  S.  Car.  92,  93  S.  E.  395;  Kelton 
V.  Taylor  &  Co.,  11  Lea,  264;  Gleason 
V.  Beers,  59  Vt.  581.  As  to  the  liability 
of  the  bailee  for  the  wrongful  act  of  his 
servant  see  Firemen's  Fund  Ins.  Co. 


».  Schreiber,  150  Wis.  42,  135  N.  W. 
507,  45  L.  R.  A.  (N.  S.)  314,  Ann.  Cas. 
1913  E.  823,  and  cases  cited. 

^  Lincoln  v.  Gay,  164  Mass.  537,  42 
N.  E.  95,  49  Am.  St.  Rep.  480. 

"  It  has  been  enacted  in  Alabama, 
Alaska,  Arkansas,  California,  Colorado, 
Connecticut,  Delaware,  District  of 
Columbia,  Florida,  Idaho,  Illinois, 
Iowa,  Kansas,  Louisiana,  Maine, 
Maryland,  Massachusetts,  Michigan, 
Minnesota,  Missouri,  Montana,  Ne- 
braska, Nevada,  New  Jersey,  New 
Mexico,  New  York,  North  Carolina, 
North  Dakota,  Ohio,  Oregon,  Pennsyl- 
vania, Philippine  Islands,  Rhode  Is- 
land, South  Dakota,  Tennessee,  Texas, 
Utah,  Vermont,  Virginia,  Washington, 
West  Virginia,  Wisconsin,  W>oming. 
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§  1046.  The  issue  and  fonn  of  warehouse  rece^ts. 

Section  1— [PERSONS  WHO  MAT  ISSUE  RECEIPTS.] 
Warehouse  receipts  may  be  issued  by  any  warehouse- 
man.^ 

Section  2.— [FORM  OF  RECEIPTS.  ESSENTIAL 
TERMS.]  Warehouse  receipts  need  not  be  in  any  particu- 
lar form,  but  every  such  receipt  must  embody  within  its 
written  or  printed  terms — 

(a)  The  location  of  the  warehouse  where  the  goods  are 
stored, 

(b)  The  date  of  issue  of  the  receipt, 

(c)  The  consecutive  ntmiber  of  the  receipt, 

(d)  A  statement  whether  the  goods  received  win  be 
delivered  to  the  bearer,  to  a  specified  person,  or  to  a  speci- 
fied person  or  his  order. 

(e)  The  rate  of  storage  charges, 

(f)  A  description  of  the  goods  or  of  the  packages  con- 
taining them, 

(g)  The  signature  of  the  warehouseman,  which  may 
be  made  by  his  authorized  agent, 

(h)  If  the  receipt  is  issued  for  goods  of  which  the  ware- 
houseman is  owner,  either  solely  or  jointly  or  in  conmum 
with  others,  the  fact  of  such  ownership,  and 

(i)  A  statement  of  the  amount  of  advances  made  and 
of  liabilities  incurred  for  which  the  warehouseman  claims 
a  lien.  If  the  precise  amount  of  such  advances  made  or 
of  such  liabilities  incurred  is,  at  the  time  of  the  issue  of 
the  receipt,  unknown  to  the  warehouseman  or  to  his  agent 
who  issues  it,  a  statement  of  the  fact  that  advances  have 
been  made  or  liabilities  incurred  and  the  purpose  thereof 
is  sufficient. 

A  warehouseman  shall  be  liable  to  any  person  injured 
thereby,  for  all  damage  caused  by  the  omission  from  a 
negotiable  receipt  of  any  of  the  terms  herein  required.^ 

^  This  shoiild  be  read  in  connection  to  who  might  carry  on  the  bosiaeBS  of 

with  the  definition  of  warehouseman  warehousing. 

in  section  58.  On  account  of  varying  ^  This  section  is  in  acoordanoe  w& 
local  conditions  and  laws  it  seemed  business  custom  except  (h)  and  ffl. 
impracticable  in  an  act  intended  to  be  As  some  abuses  have  arisen  from  ware- 
passed  in  many  States  to  fix  limits  as  housemen    issuing   receipts   on  their 
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Section  3.— [FORM  OF  RECEIPTS.  WHAT  TERMS 
MAT  BE  INSERTED.]  A  warehouseman  may  insert  in  a 
receipt,  issued  by  him|  any  other  terms  and  conditions, 
provided  that  such  tenns  and  conditions  shall  not — 

(a)  Be  contrary  to  the  provisions  of  tiiis  act, 

(b)  In  any  wise  impair  his  obligation  to  exercise  that 
degree  of  care  in  the  safe-keeping  of  the  goods  entrusted 
to  him  which  a  reasonably  careful  man  would  exercise  in 
regard  to  similar  goods  of  his  own.^^ 


§  1047.  Negotiable  and  non-negotiable  receipts. 

Section  4.— [DEFINITION  OF  NON-NEGOTIABLE 
RECEIPT.]  A  receipt  in  which  it  is  stated  that  the  goods 
received  will  be  delivered  to  the  depositor,  or  to  any  other 
specified  person,  is  a  non-negotiable  receipt.^^ 

Section  6.— [DEFINITION  OF  NEGOTIABLE  RE- 
CEIPT.] A  receipt  in  which  it  is  stated  that  the  goods  re- 
ceived will  be  delivered  to  the  bearer,  or  to  the  order  of 
any  person  named  in  such  receipt  is  a  negotiable  receipt. 

No  provision  shall  be  inserted  in  a  negotiable  receipt 
that  it  is  non-negotiable.  Such  provision,  if  inserted,  shall 
be  void.*' 


own  goods,  it  seemed  wise  that  wheo 
they  issued  negotiable  receipts  in  this 
way,  the  document  should  carry  notice 
of  the  fact  on  its  face.  Certificates 
issued  l^  a  distiller  for  whiskey  stored 
in  his  own  wardiouse  were  held  not 
''warehouse  receipts''  under  the  stat- 
ute in  Moore  v,  Hiomas  Moore  Dis- 
tilling Co.,  247  Pa.  312,  93  Atl.  347. 
It  is  obvious  also  that  negotiable 
receipts  should  show  on  their  face 
what  charges  are  claimed  against  the 
goods.  See  further  as  to  this  Section 
30,  ii^  {1058. 

Hiough  it  is  desirable  that  all  ware- 
house receipts  shall  conform  to  the 
rules  here  laid  down,  the  essential 
thing  is  that  negotiable  receipts  shall 
do  so,  and  as  to  them  only  is  a  sanction 
imposed  for  f aUing  to  insert  the  statu* 
Unj  tenns.    A  receipt  which  does  not 


indude  all  the  terms  required  by  this 
section  may  nevertheless  be  governed 
by  the  Act.  New  Jersey  &c.  Trust 
Co.  9.  Rector,  76  N.  J.  £q.  587,  75  Atl. 
931.  See  also  Manufacturers'  Mer- 
cantile Co.  V,  Monarch  Refrigerator 
Co.,  266  lU.  684,  107  N.  E.  885. 

*^  Public  policy  demands  the  limita- 
tion in  (b).  See  Schouler  on  Bailments, 
[1905]  §§  36,  2Q2et9eq.  A  hmitation 
of  liability  to  $10  in  a  receipt  given 
on  the  deposit  of  a  bag  at  a  parcel  room 
was  held  void  as  a  violation  of  (b). 
Healy  v.  New  York  Central  Ac,  R. 
Co.,  138  N.  Y  S.  287,  153  N.  Y.  App. 
Div.  516. 

**  See  Manufacturers'  Mercantile 
Co.  V.  Monarch  Refrigerator  Co., 
266  m.  584,  107  N.  E.  885. 

**This  Act  makes  a  fundamental 
distinction  througihout  between  nego- 
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Section  6.— {DUPLICATE  RECEIPTS  MUST  BE  SO 
MARKED.]  When  more  than  one  negotiable  receipt  is 
issued  for  the  same  goods,  the  word  '^  duplicate  "  shall  be 
plainly  placed  upon  the  face  of  every  such  receipt,  except 
the  one  first  issued.  A  warehouseman  shall  be  liable  for 
all  damage  caused  by  his  failure  so  to  do  to  any  one  who 
purchased  the  subsequent  receipt  for  value  supposing  it 
to  be  an  originali  even  though  the  purchase  be  after  the 
delivery  of  the  goods  by  the  warehouseman  to  the  holder 
of  the  original  receipt^^ 

Section  7.— [FAILURE  TO  MARK  "NOT  NEGOTIA- 
BLE/'] A  non-negotiable  receipt  shall  have  plainly  placed 
upon  its  face  by  the  warehouseman  issuing  it  "  non-nego- 
tiable/' or  "not  negotiable.''  In  case  of  the  warehouse- 
man's failure  so  to  do,  a  holder  of  the  receipt  who  pur- 
chased it  for  value  supposing  it  to  be  negotiablOi  may,  at 
his  option,  treat  such  receipt  as  imposing  upon  the  ware- 
houseman the  same  liabilities  he  would  have  incurred  had 
the  receipt  been  negotiable. 

This  section  shall  not  apply,  however,  to  letters,  memo- 
randa, or  written  acknowle<^gments  of  an  informal  char- 
acter.** 


§  1048.  When  the  warehouseman  is  bound  to  deliver. 

Section  8.— [OBLIGATION  OF  WAREHOUSEMAN  TO 
DELIVER.]  A  warehouseman,  in  the  absence  of  some  law- 
ful excuse  provided  by  this  act,  is  bound  to  deliver  the 
goods  upon  a  demand  made  either  by  the  holder  of  a  receipt 
for  the  goods  or  by  the  depositor,  if  such  demand  is  accom- 
with — 

(a)  An  offer  to  satisfy  the  warehouseman's  lien. 


liable  and  non-negotiable  receipts. 
The  former  is  the  negotiable  represai- 
tative  of  the  goods,  the  latter  is  merely 
evidence  of  an  ordinary  contract  of 
bailment.  This  distinction  accords 
with  m^cantile  usage.  Hallgarten  v. 
Oldham,  135  Mass.  1,  46  Am.  Rep. 
433. 

**  It  is  the  practice  of  most  if  not  all 
careftiL  warehousemen    not    to    issue 


duplicate  negotiable  receipts  at  all, 
and  such  issues  are  to  be  discouraged, 
but  following  a  large  number  of  statutes 
already  existing  this  act,  instead  of  for- 
bidding the  practice  altogether,  safe- 
guards it  by  requiring  the  receipt  to  be 
plainly  marked. 

*'This  section  like  the  preceding  is 
aimed  at  obvious  frauds.  Both  follow 
much  previously  existing  legisiatioiL 
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(b)  An  offer  to  surrender  the  receipt  if  negotiable,  with 
such  indorsements  as  would  be  necessary  for  the  negotiation 
of  the  receipt,  and 

(c)  A  readiness  and  willingness  to  sign,  when  the  goods  are 
delivered,  an  acknowledgment  that  they  have  been  de- 
livered, if  such  signature  is  requested  by  the  warehouseman. 

In  case  the  warehouseman  refuses  or  fails  to  deliver  the 
goods  in  compliance  with  a  demand  by  the  holder  or  depositor 
so  accompanied,  the  burden  shall  be  upon  the  warehouseman 
to  establish  the  existence  of  a  lawful  excuse  for  such  refusal.^ 


§  1049.  When  the  warehouseman  is  justified  in  delivering,  and 
his  liability  for  misdelivery. 

Section  9-— [JUSTIFICATION  OF  WAREHOUSEMAN 
IN  DELIVERING.]  A  warehouseman  is  justified  in  deliver- 
ing the  goods,  subject  to  the  provisions  of  the  three  fol- 
lowing sections,  to  one  who  is — 

(a)  The  person  lawfully  entitied  to  the  possession  of 
the  goods,  or  his  agent, 

(b)  A  person  who  is  either  himself  entitied  to  delivery 
by  the  terms  of  a  non-negotiable  receipt  issued  for  the 
goods,  or  who  has  written  authority  from  the  person  so 
entitied  either  indorsed  upon  the  receipt  or  written  upon 
another  paper,  or 

(c)  A  person  in  possession  of  a  negotiable  receipt  by 
the  terms  of  which  the  goods  are  deliverable  to  him  or 
order  or  to  bearer,  or  which  has  been  endorsed  to  him  or 
in  blank  by  the  person  to  whom  delivery  was  promised  by 
the  terms  of  the  receipt  or  by  his  mediate  or  immediate 
indorsee.^^ 


'"See  the  definition  of  ''holder''  in 
Section  58.  The  requirement  of  sign- 
ing an  acknowledgment  that  the  goods 
have  been  received  is  in  accordance 
with  universal  business  usage,  though 
it  is  doubtful  if  the  usage  has  been  sup- 
ported by  law.  As  the  usage  is  reason- 
able it  is  adopted  as  the  rule  of  this  act. 
The  burden  imposed  on  the  ware- 
houseman in  the  last  paragraph  agrees 
with  previously  existing  law.    Bumell 


V,  New  York  Central  R.  Co.,  45  N.  Y. 
184.  A  demand  is  not  a  condition 
precedent  to  suit  by  the  depositor,  if 
the  goods  have  been  destroyed.  Buf- 
falo Grain  Co.  v,  Sowerby,  195  N.  Y. 
355,  358,  88  N.  E.  569. 

^  This  section  gives  the  warehouse- 
man a  justification  in  some  cases  where 
he  would  not  under  the  preceding  sec- 
tion be  boimd  to  deliver;  e.  g.,  if  a 
thief   presented   a   negotiable  receipt 
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Prior  to  the  enactment  of  the  statute,  a  bailee  might  excuse 
himself  for  a  failure  to  deliver  the  property  to  the  bailor  when 
called  for,  by  showing  that  the  property  was  taken  out  of  his 
custody  under  the  authority  of  valid  legal  process,  and  that 
within  a  reasonable  time  he  gave  notice  of  that  fact  to  the 
owner."  ^  No  doubt  the  rule  is  the  same  under  the  statute 
if  no  negotiable  warehouse  receipt  is  outstanding.  The  of&cer 
of  the  law  in  the  case  supposed  is  a  '^person  lawfully  entitled 
to  possession."  But  xmder  Sections  10,  11  and  25  of  the 
statute  a  warehouseman,  who  delivered  the  goods  after  garnish- 
ment without  requiring  the  surrender  of  the  negotiable  receipt, 
was  held  liable  to  the  indorsee  of  the  receipt."* 

Section  10.— [WAREHOUSEMAN'S  LIABILIT7  FOR 
MISDELIVERY.]  Where  a  warehouseman  delivers  the 
goods  to  one  who  is  not  in  fact  lawfully  entitled  to  the  pos- 
session of  them,  the  warehouseman  shall  be  liable  as  for 
conversion  to  all  having  a  right  of  property  or  possession 
in  the  goods  if  he  delivered  the  goods  otherwise  than  as 
authorized  by  subdivisions  (b)  and  (c)  of  the  preceding 
section;  ^  and  though  he  delivered  the  goods  as  authorized  by 
said  subdivisions  he  shall  be  so  liable,  if  prior  to  such  de- 
livery he  had  either 

(a)  Been  requested,  by  or  on  behalf  of  the  person  law- 
fully entitled  to  a  right  of  property  or  possession  in  the 
goods,  not  to  make  such  delivery,  or 

(b)  Had  information'  that  the  delivery  about  to  be  made 
was  to  one  not  lawfully  entitled  to  the  possession  of  the 
goods.  ^"^ 


properly  indorsed,  the  warehouseman 
would  be  protected  if  he  delivered  the 
goods  innocently,  though  he  would 
not  be  bound  to  deliver  to  him. 

"Roberts  v.  Stuyvesant  Safe  Dep. 
Co.,  123  N.  Y.  57,  65,  25  N.  E.  294,  9 
L.  R.  A.  438,  20  Am.  St.  Rep.  718. 
See  also  Stiles  v.  Davis,  1  Black,  101, 
17  L.  Ed.  33;  Britton  v.  Aymar,  23  La. 
Ann.  63;  Schrauth  v.  Dry  Dock  Sav. 
Bank,  86  N.  Y.  390;  Burton  v.  Wilkin- 
son, 18  Vt.  186,  46  Am.  Dec.  145.    See 


also  Allswede  v.  Central  Warehouse 
Co.  (MichOi  169  N.  W.  13,  and  analo- 
gous cases  relating  to  carriera,  vrfrOf 
§1094. 

**  Manufacturers'  Mercantile  Co. 
V.  Monarch  Refrigerating  Co.,  266  IlL 
584,  107  N.  E.  885. 

1  Blaisdell  v.  Heraum,  233  Mass.  91, 
123  N.  E.  386. 

^"■See  Schouler,  [1905]  §§44,  45; 
Velsian  v,  Lewis,  15  Qreg.  539,  16 
Pac.  631. 
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§  1050.  Cancellation  of  receipts  on  delivery  of  goods. 

Section  11.— [NEGOTIABLE  RECEIPTS  MUST  BE  CA 
CELLED  WHEN  GOODS  DELIVERED.]  Except  as  | 
vided  in  Section  36,  where  a  warehouseman  delivers  go< 
for  which  he  has  issued  a  negotiable  receipt,  the  noj 
tiation  of  which  would  transfer  the  right  to  the  possess 
of  the  goods,  and  fails  to  take  up  and  cancel  the  recei 
he  shall  be  liable  to  any  one  who  purchases  for  value 
good  faith  such  receipt,  for  failure  to  deliver  the  goods 
him,  whether  such  purchaser  acquired  titie  to  the  rec6 
before  or  after  the  delivery  of  the  goods  by  the  warehoui 
man.^^ 

Section  12.— [NEGOTIABLE  RECEIPTS  MUST  1 
CANCELLED  OR  MARKED  WHEN  PART  OF  GOO] 
DELIVERED.]  Except  as  provided  in  Section  36,  where 
warehouseman  delivers  part  of  the  goods  for  which  he  h 
issued  a  negotiable  receipt  and  fails  either  to  take  up  m 
cancel  such  receipt,  or  to  place  plainly  upon  it  a  stateme 
of  what  goods  or  packages  have  been  delivered  he  shall  1 
liable,  to  any  one  who  purchases  for  value  in  good  fai 
such  receipt,  for  failure  to  deliver  aU  the  goods  specific 
in  the  receipt,  whether  such  purchaser  acquired  titie 
the  receipt  beifore  or  after  the  delivery  of  any  portion 
the  goods  by  the  warehouseman. 

§  1051.  Effect  of  alteration. 

Section  13.— ^[ALTERED  RECEIPTS.]  The  alteration 
a  receipt  shall  not  excuse  the  warehouseman  who  issui 
it  from  any  liability  if  such  alteration  was 

(a)  Immaterial, 

(b)  Authorized,  or 

(c)  Made  without  fraudulent  intent. 

If  the   alteration   was   authorized,   the   warehousemi 

^^  It  18  an  obvious  requirement  of  the  The  section  does  not  apply  to  n( 

mensantile  use  of  negotiable  receipts  negotiable  receipts,  because  usage  a 

that  the  goods  shall  remain  in  the  ware-  mercantile  necessity  frequently  requ 

house  as  long  as  the  receipt  is  out-  delivery  in  such  cases  without  a 

standing,  and  statutes  similar  in  effect  render  of  the  receipt, 
to  this  section  have  been  previously 
in  force  in  some  States. 
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shall  be  liable  according  to  the  terms  of  the  receipt  as  altered. 
If  the  alteration  was  unauthorized,  but  made  without  fraud- 
ulent intent)  the  warehouseman  shall  be  liable  according 
to  the  terms  of  the  receipt,  as  they  were  before  alteration. 
Material  and  fraudulent  alteration  of  a  receipt  shall 
not  excuse  the  warehouseman  who  issued  it  from  liability 
to  deliver,  according  to  the  terms  of  the  receipt  as  origi- 
nally issued,  the  goods  for  which  it  was  issued,  but  shall 
excuse  him  from  any  other  liability  to  the  person  who  made 
the  alteration  and  to  any  person  who  took  with  notice  of  the 
alteration.  Any  purchaser  of  the  receipt  for  value  without 
notice  of  the  alteration  shall  acquire  the  same  rights  against 
the  warehouseman  which  such  purchaser  would  have  ac- 
quired if  the  receipt  had  not  been  altered  at  the  time  of  the 
purchase.^ 


§  1062.  Delivery  of  goods  when  receipt  is  lost. 

Section  14.— [LOST  OR  DESTROYED  RECEIPTS.] 
Where  a  negotiable  receipt  has  been  lost  or  destroyed,  a 
court  of  competent  jurisdiction  may  order  the  delivery  of 
the  goods  upon  satisfactory  proof  of  such  loss  or  destruc- 
tion and  upon  the  giving  of  a  bond  with  sufficient  sureties 
to  be  approved  by  the  court  to  protect  the  warehouseman 
from  any  liability  or  expense,  which  he  or  any  person  in- 
jured by  such  delivery  may  incur  by  reason  of  the  original 
receipt  remaining  outstanding.  The  court  may  also  in  its 
discretion  order  the  payment  of  the  warehouseman's  rea- 
sonable costs  and  counsel  fees. 

The  delivery  of  the  goods  under  an  order  of  the  court 
as  provided  in  this  section,  shall  not  relieve  the  warehouse- 
man from  liability  to  a  person  to  whom  the  negotiable  receipt 
has  been  or  shall  be  negotiated  for  value  without  notice  of 
the  proceedings  or  of  the  delivery  of  the  goods.' 

bidden  and  indeed  made  a  criminal 
offence,  [Section  52]  to  issue  an  addi- 
tionai  negotiable  receipt,  it  is  evidect 
that  even  when  receipts  are  supposed 
to  have  been  lost  or  destroyed,  grttt 
care  must  be  used  in  permittiiig  such 
an  issue  or  (what  is  the  same  thing)  the 


*This  section  adopts  the  prevailing 
nile  of  the  common  law.  Even  fraud- 
ulent alteration  cannot  divest  the  title 
of  the  owner  of  stored  goods  and  the 
warehouseman  is  therefore  liable  to 
redeliver  them  to  the  owner. 

*As  it  is  for  obvious  reasons  for- 
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§  1063.  Effect  of  a  duplicate  receipt. 

Section  16.— [EFFECT  OF  DUPLICATE  RECEIPTS.]  A 
receipt  upon  the  face  of  which  the  word  ''  duplicate  "  is 
plainly  placed  is  a  representation  and  warranty  by  the  ware- 
houseman that  such  receipt  is  an  accurate  copy  of  an  original 
receipt  properly  issued  and  uncancelled  at  the  date  of  the 
issue  of  the  dupUcate,  but  shall  impose  upon  him  no  other 
liabiUty.^ 

§  1064.  Adverse  claims  to  goods. 

Section  16-— [WAREHOUSEMAN  CAN  NOT  SET  UP 
TITLE  IN  HIMSELF.]  No  title  or  right  to  the  possession 
of  the  goods,  on  the  part  of  the  warehouseman,  tmless  such 
title 'or  right  is  derived  directly  or  indirectly  from  a  transfer 
made  by  the  depositor  at  the  time  of  or  subsequent  to  the 
deposit  for  storage,  or  from  the  warehouseman's  Uen,  shall 
excuse  the  warehouseman  from  liability  for  refusing  to 
deliver  the  goods  according  to  the  terms  of  the  receipt.^ 

SecUon  17.— [INTERPLEADER  OF  ADVERSE  CLAIM- 
ANTS.] If  more  than  one  person  claims  the  title  or  pos- 
session of  the  goods,  the  warehouseman  may,  either  as  a 
defense  to  an  action  brought  against  him  for  non-delivery 
of  the  goods,  or  as  an  original  suit,  whichever  is  appro- 
priate, require  all  known  claimants  to  interplead.^ 

Section  18.— [WAREHOUSEMAN  HAS  REASONABLE 
TIME  TO  DETERMINE  VALIDITY  OF  CLAIMS.]  If  some 
one  other  than  the  depositor  or  person  claiming  under  him 

redelivery  of  the  goods,  without  the  *  See  note  to  Section  6. 
surr^ider  of  the  original  receipt.  It  is  '  See  supra^  §  1036. 
not  enough  that  the  parties  agree  that  *  The  case  of  Crawshay  v,  Thornton, 
the  goods  shall  be  given  up  or  a  new  2  Myl.  <fe  C.  1,  unfortunately  held  that 
receipt  issued.  It  is  essential  that  a  interpleader  was  not  a  proper  remedy 
court  shall  pass  upon  the  question  and  in  such  a  case.  It  is,  however,  the  only 
make  sure  that  the  original  is  lost  or  adequate  remedy  and  is  probably 
destroyed  and  that  a  proper  indemnity  generally  allowed  in  this  country.  3 
is  taken,  for  the  rights  of  possible  Am.  &  Eng.  Encyc.  of  Law,  762.  Un- 
innocent  purchasers  of  the  original  der  the  statute  interpleader  was  allowed 
receipt  are  involved.  This  is  especially  in  New  Jersey  Ac,  Trust  Co.  v.  Rector, 
important,  because  under  the  laws  of  76  N.  J.  Eq.  587,  75  Atl.  931;  Mao- 
many  States  a  warehouseman  may  be  hattan  &c.  Warehouse  Co.  v,  Benquiat 
and  frequently  is  of  slight  financial  Art  Museum,  155  N.  Y.  App.  Div. 
fesponsibiUty.  106,  139  N.  Y.  S.  1073. 
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has  a  claim  to  fhe  tifle  or  possession  of  fhe  goods,  and  the 
warehouseman  has  information  of  such  claim,  the  ware- 
houseman shall  be  excused  from  liability  for  refusing  to 
deliver  the  goods,  either  to  the  depositor  or  person  claim- 
ing under  him  or  to  the  adverse  claimant,  until  the  ware- 
houseman had  has  a  reasonable  time  to  ascertain  the  validity 
of  the  adverse  claim  or  to  bring  legal  proceedings  to  compel 
all  claimants  to  interplead.^ 

Section  19 —[ADVERSE  TITLE  IS  NO  DEFENSE  EX- 
CEPT AS  ABOVE  PROVIDED.]  Except  as  provided  in  the 
two  preceding  sections  and  in  sections  9  and  36,  no  right 
or  title  of  a  third  person  shall  be  a  defense  to  an  action 
brought  by  the  depositor  or  person  dalming  under  him 
against  the  warehouseman  for  failure  to  deliver  the  goods 
according  to  the  terms  of  the  receipt^ 

m 

§  1066.  Warehouseman  is  liable  for  the  non-existence  or 
misdescription  of  goods. 

Section  20.— [LIABILITY  FOR  NON-EXISTENCE  OR 
MISDESCRIPTION  OF  GOODS.]  A  warehouseman  shall 
be  liable  to  the  holder  of  a  receipt  for  damages  caused  by 
the  non-existence  of  the  goods  or  by  the  failure  of  the  goods 
to  correspond  with  the  description  thereof  in  the  receipt 
at  the  time  of  its  issue.  If ,  however,  the  goods  are  described 
in  a  receipt  merely  by  a  statement  of  marks  or  labels  upon 
them,  or  upon  packages  containing  them,  or  by  a  statement 
that  the  goods  are  said  to  be  goods  of  a  certain  kind,  or  that 
the  packages  containing  the  goods  are  said  to  contain  goods 
of  a  certain  kind,  or  by  words  of  like  purport,  such  statements, 
if  true,  shall  not  make  liable  the  warehouseman  issuing  the 
receipt,  although  the  goods  are  not  of  the  kind  which  flie 
marks  or  labels  upon  them  indicate,  or  of  the  kind  they  were 
to  be  by  the  depositor.^ 


'  It  seems  obviously  proper  that  the  *  This  section  imposes  on  the  ware- 
warehouseman  should  be  protected  for  houseman  a  stricter  nile  than  that 
such  brief  period  as  may  be  necessary  generally  in  force  in  this  countiy  in 
to  enable  him  to  determine  the  rights  that  it  makes  a  warehouseman  liable 
of  the  claimants.  See  Zuber  v.  Mehrle,  for  an  innocent  misdescription  of  the 
112  N.  Y.  S.  1093.  goods.    See  Hale  v.  Milwaukee  Dock 

•Supra,  §  1036.  Co.,  23  Wis.  276,  99  Am.  Dec  169; hot 
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§  1066.  Warehouseman's  duty  of  care  of  goods. 

Section  21.— [LIABILITY  FOR  CARE  OF  GOODS.]  A 
warehouseman  shall  be  liable  for  any  loss  or  injury  to  the 
goods  caused  by  his  failure  to  exercise  such  care  in  regard  to 
them  as  a  reasonably  careful  owner  of  similar  goods  would 
ezercisoi  but  he  shall  not  be  liable,  in  the  absence  of  an 
agreement  to  the  contrary,  for  any  loss  or  injury  to  the  goods 
which  could  not  have  been  avoided  by  the  exercise  of  such 
care.^®  By  special  contract  a  warehouseman  may  assume  a 
larger  responsibility.^^ 

Section  22.— [GOODS  MUST  BE  KEPT  SEPARATE.] 
Except  as  provided  in  the  following  section,  a  warehouse- 
man shall  keep  the  goods  so  far  separate  from  goods  of 
other  depositors,  and  from  other  goods  of  the  same  deposi- 
tor for  which  a  separate  receipt  has  been  issued,  as  to  per- 
mit at  aU  times  the  identification  and  re-delivery  of  the 
goods  deposited. 

Section  23.— [FXTNGIBLE  GOODS  MAY  BE  COMMIN- 
GLED, IF  WAREHOUSEMAN  AUTHORIZED.]  U  autiior- 
ized  by  agreement  or  by  custom,  a  warehouseman  may 
mingle  fungible  goods  with  other  goods  of  the  same  kind 
and  grade.  In  such  case  the  various  depositors  of  the  mingled 
goods  shall  own  the  entire  mass  in  common,  and  each  de- 
positor shall  be  entitied  to  such  portion  thereof  as  the  amount 
deposited  by  him  bears  to  the  whole.  ^^ 

Section  24.— [LIABILITY    OF    WAREHOUSEMAN    TO 
DEPOSITORS  OF  COMMINGLED  GOODS.]  The  ware- 
Ac.  Warehouse  Co.,  218  Mass.  518, 
106  N.  E.  171. 
^  It  has  been  held  that  this  section 


as  the  warehouseman  can  readily  pro- 
tect himself  by  inserting  in  the  receipt 
only  what  he  knows,  namely,  the  marks 
on  the  goods  or  the  statements  of  the 
depositor  regarding  them,  it  seems 
best  to  make  the  warehouseman 
responsible  for  what  he  asserts.  If, 
however,  a  warehouseman's  agent  in 
violation  of  his  authority  issues  a  ware- 
house receipt  when  no  goods  have  been 
delivered,  the  statute  does  not  render 
the  warehouseman  liable.  Whether  the 
act  of  the  agent  is  the  act  of  the  prin- 
cipal must  be  determined  by  the 
oommon  law.    Rosenberg  v.  National 


merely  states  the  common-law  rule. 
See  H.  J.  Keith  Ck>.  v.  Booth  Fisheries 
Co.,  4  Boyce,  218,  87  Atl.  715;  Levine 
V.  Wolff,  78  N.  J.  L.  306,  73  Atl.  73, 
138  Am.  St.  Rep.  617;  Mortimer  v. 
Otto,  206  N.  Y.  89,  09  N.  E.  180,  Ann. 
Gas.  1914  A.  1121. 

11  See  infra,  §§  932,  n.,  1946. 

i*An  exceptional  rule  prevails  in 
this  country  by  custom  as  to  grain  and 
similar  merchandise.  See  definition  of 
''fungible''  in  Section  58,  imfra,  §  1065. 
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houseman  shall  be  severally  liable  to  each  depositor  for 
the  care  and  re-delivery  of  his  share  of  such  mass  to  the 
same  extent  and  under  the  same  circumstances  as  if  the 
goods  had  been  kept  separate.^' 

§  1067.  Remedies  of  bailor's  creditors. 

Section  26.— [ATTACHMENT  OR  LEVY  UPON  GOODS 
FOR  WHICH  A  NEGOTIABLE  RECEIPT  HAS  BEEN  IS- 
SUED.] If  goods  are  delivered  to  a  warehouseman  by  the 
owner  or  by  -a  person  whose  act  in  conveying  the  title  to 
them  to  a  purchaser  in  good  faith  for  value  would  bind  the 
owner,  and  a  negotiable  receipt  is  issued  for  them,  they 
can  not  thereafter,  while  in  the  possession  of  the  ware- 
houseman! be  attached  by  garnishment  or  otherwise,  or  be 
levied  upon  under  an  execution,  unless  the  receipt  be  first 
surrendered  to  the  warehouseman,  or  its  negotiation  en- 
joined. The  warehouseman  shall  in  no  case  be  compelled  to 
deliver  up  the  actual  possession  of  the  goods  until  the  receipt 
is  surrendered  to  him  or  impounded  by  the  court 

Section  26.— [CREDITORS'  REMEDIES  TO  REACH 
NEGOTIABLE  RECEIPTS.]  A  creditor  whose  debtor  is  the 
owner  of  a  negotiable  receipt  shall  be  entitled  to  such  aid 
from  courts  of  appropriate  jurisdiction,  by  injunction  and 
otherwise,  in  attaching  such  receipt  or  in  satisfying  the 
claim  by  means  thereof  as  is  allowed  at  law  or  in  equity, 
in  regard  to  property  which  can  not  readily  be  attached  or 
levied  upon  by  ordinary  legal  p]y>cess. 

§  1058.  Warehouseman's  lien. 

Section  27.— [WHAT  CLAIMS  ARE  INCLUDED  IN 
THE  WAREHOUSEMAN'S  LIEN.]  Subject  to  the  pro- 
visions of  Section  30,  a  warehouseman  shall  have  a  Uen  on 
goods  deposited  or  on  the  proceeds  thereof  in  his  hands, 
for  all  lawful  charges  for  storage  and  preservation  of  the 
goods ;  also  for  all  lawful  claims  for  money  advanced,  interest, 
insurance,  transportation,  labor,  weighing,  coopering  and 
other  charges  and  expenses  in  relation  to  such  goods;  also 

"  This  section  and  the  two  preceding      law.     See  WiUiston,  Sales,   {J  153  et 
sections  state   the   general   American      aeq. 


§  1058  CONTRACTS  OF  BAILMENT  AND  OF  INNKEEPERS   1975 

for  all  reasonable  charges  and  expenses  for  notice,  and 
advertisements  of  sale,  and  for  sale  of  tiie  goods  where 
default  has  been  made  in  satisfying  the  warehouseman's 
Uen.'' 

Section  28 —[AGAINST  WHAT  PROPERTY  THE 
LIEN  MAY  BE  ENFORCED.]  Subject  to  the  provisions  of 
Section  30  a  warehouseman's  Uen  may  be  enforced — 

(a)  Against  all  goods,  whenever  deposited,  belonging 
to  the  person  who  is  liable  as  debtor  for  the  claims  in  re- 
gard to  which  the  lien  is  asserted,  and 

(b)  Against  all  goods  belonging  to  others  which  have 
been  deposited  at  any  time  by  the  person  who  is  liable  as 
debtor  for  the  claims  in  regard  to  which  the  Uen  is  asserted 
if  such  person  had  been  so  entrusted  with  the  possession 
of  the  goods  that  a  pledge  of  the  same  by  him  at  the  time 
of  the  deposit  to  one  who  took  the  goods  in  good  faith  for 
value  would  have  been  valid.  ^'^ 

Section  29.— [HOW  THE  LIEN  MAY  BE  LOST.]  A 
warehouseman  loses  his  lien  upon  goods — 

(a)  By  surrendering  possession  thereof,  or 

(b)  By  refusing  to  deliver  the  goods  when  a  demand  is 
made  with  which  he  is  bound  to  comply  under  the  provisions 
of  this  act. 

Section  30.— [NEGOTIABLE  RECEIPT  MUST  STATE 
CHARGES  FOR  WHICH  LIEN  IS  CLAIMED.]  If  a  nego- 
tiable receipt  is  issued  for  goods,  the  warehouseman  shall 
have  no  lien  thereon,  except  for  charges  for  storage  of  those 
goods  subsequent  to  the  date  of  the  receipt,  unless  the  receipt 
expressly  enumerates  other  charges  for  which  a  lien  is 
claimed.  In  such  case  there  shall  be  a  lien  for  the  charges 
enumerated  so  far  as  they  are  within  the  terms  of  Section  27, 
although  the  amount  of  the  charges  so  enumerated  is  not 
stated  in  the  receipt. 

Section  31.— [WAREHOUSEMAN  NEED  NOT  DELIVER 
XTNTIL  LIEN  IS  SATISFIED.]  A  warehouseman  having  a 

"This   extends   the   common   law,  **See  Ludwig  v.   Roth,   67  N.  Y. 

but  had  the  precedent  of  other  statutes.  Misc.  458,  123  N.  Y.  S.  191;  Farrell  v. 

See  Alton  v.  New  York  Taxicab  Co.,  Harlem  &c.  Warehouse  Co.,  127  N.  Y. 

66  N.  Y.  Misc.  191,  121  N.  Y.  S.  271,  S.  306,  70  N.  Y.  Misc.  565. 
as  to  the  scope  of  the  section. 
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lien  valid  against  fhe  person  demanding  the  goods  may 
refuse  to  deliver  the  goods  to  him  until  the  lien  is 
satisfied. 

Section  32.— [WAREHOUSEMAN'S  LIEN  DOES  NOT 
PRECLUDE  OTHER  REMEDIES.]  Whether  a  warehouse- 
man has  or  has  not  a  lien  upon  the  goods,  he  is  entitled  to 
all  remedies  allowed  by  law  to  a  creditor  against  his  debtoti 
for  the  collection  from  the  depositor  of  all  charges  and  ad- 
vances which  the  depositor  has  esqpressly  or  impliedly  con- 
tracted with  the  warehouseman  to  pay. 

Section  33.— [SATISFACTION  OF  LIEN  BT  SALE.]  A 
warehouseman's  lien  for  a  claim  which  has  become  due 
may  be  satisfied  as  follows: 

The  warehouseman  shall  give  a  written  notice  to  the 
person  on  whose  account  the  goods  are  held,  and  to  any 
other  person  known  by  the  warehouseman  to  claim  an 
interest  in  the  goods.  Such  notice  shall  be  given  by  de- 
livery in  person  or  by  registered  letter  addressed  to  the 
last  known  place  of  business  or  abode  of  the  person  to  be 
notified.    The  notice  shall  contain — 

(a)  An  itemized  statement  of  the  warehouseman's  clainii 
showing  the  sum  due  at  the  time  of  the  notice  and  the  date 
or  dates  when  it  became  due, 

(b)  A  brief  description  of  the  goods  against  which  the 
lien  exists, 

(c)  A  demand  that  the  amount  of  the  claim  as  stated 
in  the  notice,  and  of  such  further  claim  as  shall  accrue, 
shall  be  paid  on  or  before  a  day  mentioned,  not  less  than 
ten  days  from  the  delivery  of  the  notice  if  it  is  personally 
delivered,  or  from  the  time  when  the  notice  should  reach 
its  destination,  according  to  the  due  course  of  post,  if  the 
notice  is  sent  by  mail,  and 

(d)  A  statement  that  tmless  the  claim  is  paid  witiiin 
the  time  specified  the  goods  will  be  advertised  for  sale  and 
sold  by  auction  at  a  specified  time  and  place. 

In  accordance  with  the  terms  of  a  notice  so  given,  a  sale 
of  the  goods  by  auction  may  be  had  to  satisfy  any  vahd 
claim  of  the  warehouseman  for  which  he  has  a  lien  on  the 
goods.    The  sale  shall  be  had  in  the  place  where  the  lien 
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was  acquired,  or,  if  such  place  is  manifesfly  unsuii 
for  the  purpose,  at  the  nearest  suitable  place.    After 
time  for  the  pajrment  of  the  claim  specified  in  the  n^ 
to  the  depositor  has  elapsed,  an  advertisement  of  the  i 
describing  the  goods  to  be  sold,  and  stating  the  name  of 
owner  or  person  on  whose  account  the  goods  are  held, 
the  time  and  place  of  the  sale,  shall  be  published  one 
week  for  two  consecutive  weeks  in  a  newspaper  publisi 
in  the  place  where  such  sale  is  to  be  held.    The  sale  si 
not  be  held  less  than  fifteen  days  from  the  time  of  the  1 
publication.    If  there  is  no  newspaper  published  in  st 
place,  the  advertisement  shall  be  posted  at  least  ten  d 
before  such  sale  in  not  less  than  six  conspicuous  pla 
therein. 

From  the  proceeds  of  such  sale  the  warehouseman  si 
satisfy  his  lien,  including  the  reasonable  charges  of  noti 
advertisement,  and  sale.  The  balance,  if  any,  of  such  p: 
ceeds  shall  be  held  by  the  warehouseman,  and  delivered 
demand  to  the  person  to  whom  he  would  have  been  bound 
deliver  or  justified  in  delivering  the  goods. 

At  any  time  before  the  goods  are  so  sold  any  person  claii 
ing  a  right  of  property  or  possession  therein  may  pay  t 
warehouseman  the  amount  necessary  to  satisfy  his  lien  ai 
to  pay  the  reasonable  eipenses  and  liabilities  incurred 
serving  notices  and  advertising  and  preparing  for  the  si 
up  to  the  time  of  such  payment.  The  warehouseman  sh 
deliver  the  goods  to  the  person  making  such  pajrment  if  he  ii 
person  entitled,  under  the  provisions  of  this  Act,  to  the  posse 
sion  of  the  goods  on  payment  of  charges  thereon.  Otherwi 
the  warehouseman  shall  retain  possession  of  the  goods  a 
cording  to  the  terms  of  the  original  contract  of  deposit.  ^^ 

^  This  section  is  copied  with  slight  Loria,  173  N.  Y.  S.  468,  and  an 
changes  from  the  previoiisly  existing 
New  York  Law,  which  is  still  applioa- 
Ue  to  liens  generally.  General  Busi- 
ness Law,  Sec.  202.  Unless  the  statu- 
tory requirements  are  complied  with 
the  sale  is  invalid;  Beken  v.  Kingsbury, 
113  N.  Y.  App.  D.  665,  100  N.  Y.  S. 
323;  Bobinson  v.  Wappans,  34  N.  Y. 
Misc.  199,  es  N.  Y.  S.  815;  Dawley  v. 


tempted  waiver  by  the  depositor  wl 
he  stores  the  goods  is  ineffectual.  Se 
V.  Rosenagel,  40  N.  Y.  Misc.  666, 
N.  Y.  S.  255.  As  to  the  right  oi 
bailee  to  sell  sealed  packages  with< 
opening,  see  the  conflicting  dedsio 
Nathan  v.  Shivers,  71  Ala.  117,  46  A 
Rep.  303;  Adams  Express  Co. 
Schlessinger,  75  Pa.  246. 
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lien  valid  against  the  person  demanding  the  f'% 
refuse   to    deliver   the    goods   to   him   untQ  ^ 
satisfied.  ^  'q 

Section  32.— [WAREHOUSEMAN'S  Lm'V  'v 
PRECLTJDE  OTHER  REMEDIES.]  Wh^\  '^  4 
man  has  or  has  not  a  lien  upon  the  gfx/  a.  "^    ^v 
all  remedies  allowed  hy  law  to  a  credUc  \ 
for  the  collection  from  the  depositor.  % 
vances  which  the  depositor  has  ex^  ^   ^ 
tracted  with  the  warehouseman  ta  4  % 

Section  33.— [SATISFACTIOI/V  »  % 
warehouseman's  lien  for  a  d-ll  ^^.  ^ 
may  be  satisfied  as  follows: 

The  warehouseman  shaV^l 
person  on  whose  account  i^ 
olher  person  known  by    "    - 
interest  in  the  goods.  \ 
livery  in  person  or  \yr^  \ 
last  known  place  of 
notified.    The  n 

(a)  An  itemii 
showing  the  sui 
or  dates  when  i 

(h)  A  brief  jj 

n  exists,    // 

(c)  A  det!' 


% 


lien  exists,    /A\ 
in  tiie  no^r.r 


.tfin  pronded 

.oowed  by  law  for 

personal  proper^  nor 

uch  of  the  warehouseiiian's 

oy  the  proceeds  of  the  sale  of 


sl»^  **«  ;  r  ^CT  OF  SALE.]  After  goods  have  been 

ten  dajwf  ^tisfy  a  warehouseman's  lien,  or  have  been 

delirey^  or  disposed  of  because  of  their  perishable  oi 

its  df  nature,  the  warehouseman  shall  not  thereafter 

noti'         ,  for  failure  to  deliver  the  goods  to  the  depositor,  or 
^      .  of  the  goods,  or  to  a  holder  of  the  receipt  given  for  tbe 
*     ,ds  when  they  were  deposited,  even  if  such  recc^  6* 
'  negotiable. 

"  This    eection    was     copied    with  632,  a  wBrahousanftn  waa  hdil  I"''' 

slight     changes    from     MaasachuBetts  for  injury  to  perishable  goods  ttun     J 

Rev.  Iaws,  c.  6S,  see.  9.  be  failed  to  gire  the  notioe  »llow«l  by 

In  Noel  V.  Schuur  (Tenn.),  204  S.  W.  the  statute. 


%.%. 
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'«wt8  may  be  negotiated. 
^OOTIATION   OF   NEGOTI/ 
^ERT,]  A  negotiable  receif 


%  of  the  receipt,  the  i 

>  goods  to  the  beared 

%e  receipt,  the  ^ 

4s  to  the  order 

ubsequent  i 

bearer. 

eceipt, 

Me: 

.gotiat 
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.eare 


^otiatioi^ 


.*i60.  Transfer 
Section  39.— [ 
which  is  not  is^ 
Kvery  may  ^^  *^^" 
purchaser  or  dom.^ 
A  non-negoti^^^ 
mdorsexnent  o*  ^ 
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tional  ri^t 

receipts  to  oe  »**T^  ^ 
seems  dear  *^^\.oiil 
in  that  form  **^  , 
delivery  it  s^^   ^^^ 
vision   for   tl>«  ,,^|j«at 


.    NEGOTD! 

^  A  negotiable  r< 

wment  of  the  persoi 

aie  terms  of  the  recei] 

^nt  may  be  in  blank,  to  bea 

indorsed  to  a  specified  pers 

by  the  indorsement  of  such 

to  another  specified  persoi 

7  be  made  in  like  manner.  ^^ 

eceipts  without  negotiation. 
SFER    OF    RECEIPTS.] 
form  that  it  can  be  negotia 
^sferred  by  the  holder  by  del 

receipt  cannot  be  negotiatec 
a  receipt  gives  the  transf ere 


warehouse 
but  as  it 
were  made 
^^gotiable  by 
make  pro- 
rule  as  to 
also  aimed 


rather  to  cover  a  possib 
than  a  usual  practice. 

i>This  section  applie 
bills  and  notes,  as  it  is  i 
by  mercantile  custom, 
receipts. 

»The  three  precedini 
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Section  34.— [PERISHABLE  AND  HAZARDOUS 
GOODS.]  If  goods  are  of  a  perishable  naturoi  or  by  keep- 
ing will  deteriorate  greatly  in  value,  or  by  their  odor,  leakage, 
inflammability,  or  explosive  nature,  will  be  liable  to  injure 
other  property,  the  warehouseman  may  give  such  notice 
to  the  owner,  or  to  the  person  in  whose  name  the  goods  are 
stored,  as  is  reasonable  and  possible  under  the  circum- 
stances, to  satisfy  the  lien  upon  such  goods,  and  to  remove 
them  from  the  warehouse,  and  in  the  event  of  the  failure  of 
such  person  to  satisfy  the  Uen  and  to  remove  the  goods 
within  the  time  so  specified,  the  warehouseman  may  sell  the 
goods  at  pubUc  or  private  sale  without  advertising.  If  tiie 
warehouseman  after  a  reasonable  effort  is  unable  to  sell  such 
goods,  he  may  dispose  of  them  in  any  lawful  manner,  and 
shall  incur  no  liability  by  reason  thereof. 

The  proceeds  of  any  sale  made  under  the  terms  of  this 
section  shall  be  disposed  of  in  the  same  way  as  the  pro- 
ceeds of  sales  made  under  the  terms  of  the  proceeding 
section.  ^^ 

Section  36.— [OTHER  METHODS  OF  ENFORCING 
LIENS.]  The  remedy  for  enforcing  a  Uen  herein  provided 
does  not  preclude  any  other  remedies  allowed  by  law  for 
the  enforcement  of  a  lien  against  personal  property  nor 
bar  the  right  to  recover  so  much  of  the  warehouseman's 
claim  as  shall  not  be  paid  by  the  proceeds  of  the  sale  of 
the  property. 

Section  36. — [EFFECT  OF  SALE.]  After  goods  have  been 
lawfully  sold  to  satisfy  a  warehouseman's  lien,  or  have  been 
lawfully  sold  or  disposed  of  because  of  their  perishable  or 
hazardous  nature,  the  warehouseman  shall  not  thereafter 
be  liable  for  failure  to  deliver  the  goods  to  the  depositor,  or 
owner  of  the  goods,  or  to  a  holder  of  the  receipt  given  for  the 
goods  when  they  were  deposited,  even  if  such  receipt  be 
negotiable. 

"  This    section    was    copied    with  632,  a  warehouseman  was  held  liable 

slight    changes    from    Massachusetts  for  injury  to  i)erishable  goods  where 

Rev.  Laws,  c.  69,  sec.  9.  he  failed  to  giro  the  notice  allowed  by 

In  Noel  V.  Schuur  (Tenn.),  204  S.  W.  the  statute. 
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§  1069.  How  receipts  may  be  negotiated. 

Section  37 —[NEGOTIATION  OF  NEGOTIABLE 
CEIPTS  BY  DELIVERY.]  A  negotiable  receipt  mi 
negotiated  by  deUvery — 

(a)  Where,  by  the  terms  of  the  receipt,  the  wareh 
man  midertakes  to  deliver  the  goods  to  the  bearer,  or 

(b)  Where,  by  the  terms  of  the  receipt,  the  wareh 
man  midertakes  to  deliver  the  goods,  to  the  order  of  a 
ified  person,  and  such  person  or  a  subsequent  indors 
fhe  receipt  has  indorsed  it  in  blank  or  to  bearer. 

Where,  by  the  terms  of  a  negotiable  receipt,  the  | 
are  deliverable  to  bearer  or  where  a  negotiable  receip 
been  indorsed  in  blank  or  to  bearer,  any  holder  may  im 
fhe  same  to  himself  or  to  any  other  specified  person,  ai 
such  case  the  receipt  shall  thereafter  be  negotiated  onl 
the  indorsement  of  such  indorsee.^^ 

Section  38.— [NEGOTIATION    OF   NEGOTIABLE 
CEIPTS  BY  INDORSEMENT.]  A  negotiable  receipt 
be  negotiated  by  the  indorsement  of  the  person  to  w 
order  the  goods  are,  by  the  terms  of  the  receipt,  del 
able.    Such  indorsement  may  be  in  blank,  to  bearer  or 
specified  person.    If  indorsed  to  a  specified  person,  it 
be  again  negotiated  by  the  indorsement  of  such  perso 
blank,  to  bearer  or  to  another  specified  person.     Su 
quent  negotiation  may  be  made  in  like  manner.^' 

§  1060.  Transfer  of  receipts  without  negotiation. 

Section  39.— [TRANSFER    OF    RECEIPTS.]  A    re< 
which  is  not  in  such  form  that  it  can  be  negotiated  by 
livery  may  be  transferred  by  the  holder  by  delivery 
purchaser  or  donee. 

A  non-negotiable  receipt  cannot  be  negotiated,  and 
indorsement  of  such  a  receipt  gives  the  transferee  no  a 
tional  Tigbt.^ 


"  It   is   not   usual   for   warehouse  rather  to  cover  a  possible  oontin 

receipts  to  be  made  to  bearer  but  as  it  than  a  usual  practice, 

seems  dear  that  if  a  receipt  were  made  ^'  This  section  applies  the  h 

in  that  form  it  should  be  negotiable  by  bills  and  notes,  as  it  is  in  fact  a; 

delivery  it  seemed  wise  to  make  pro-  by  mercantile  custom,  to  ware 

vision  for  the  case.     The  rule  as  to  receipts, 

restrictive  indorsement  was  also  aimed  ^  The  three  preceding  sectioo 
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§  1061.  Who  may  negotiate,  and  the  effect  of  negotiation. 

Section  40.— [WHO  MAY  NEGOTIATE  A  RECEIPT.] 
A  negotiable  receipt  may  be  negotiated — 

(a)  By  the  owner  thereof,  or 

(b)  By  any  person  to  whom  the  possession  or  custody 
of  the  receipt  has  been  entrusted  by  the  owner,  if,  by  flie 
terms  of  the  receipt,  the  warehouseman  undertakes  to 
deliver  the  goods  to  the  order  of  the  person  to  whom  flie 
possession  or  custody  of  the  receipt  has  been  entrusted, 
or  if  at  the  time  of  such  entrusting  the  receipt  is  in  such 
form  that  it  may  be  negotiated  by  delivery.^^ 

Section  41 —[RIGHTS  OF  PERSON  TO  WHOM  A  RE- 
CEIPT HAS  BEEN  NEGOTIATED.]  A  person  to  whom 
a  negotiable  receipt  has  been  duly  negotiated  acquires 
thereby — 

(a)  Such  titie  to  the  goods  as  the  person  negotiating 
the  receipt  to  him  had  or  had  ability  to  convey  to  a  pur- 
chaser in  good  faith  for  value,  and  also  such  titie  to  flie 
goods  as  the  depositor  or  person  to  whose  order  the  goods 
were  to  be  delivered  by  the  terms  of  the  receipt  had  or  had 
ability  to  convey  to  a  purchaser  in  good  faith  for  value, 
and 

(b)  The  direct  obligation  of  the  warehouseman  to  hold 
possession  of  the  goods  for  him  according  to  the  terms  of 
the  receipt  as  fully  as  if  the  warehouseman  had  contracted 
directiy  with  him.^^ 


low  the  terminology  of  the  Negotiable 
Instniments  Law  ia  distinguishing 
" negotiation  "  and  *  'transfer.''  Section 
39  applies  not  only  to  the  transfer  of 
non-negotiable  receipts,  but  also  to 
the  transfer  without  a  neoessaiy  in- 
dorsement of  negotiable  receipts. 

*^This  section  and  the  next  are  of 
fundamental  importance  to  the  mercan- 
tile community.  They  state  familiar 
law  in  regard  to  bills  and  notes  and 
there  is  authority  for  them  in  the 
statutes  making  warehouse  receipts  and 
bills  of  lading  negotiable  and  in  wdl 
recognized  mercantile  custom.  It  will 
be  noticed  that  one  who  takes  by  tres- 


pass or  a  finder  is  not  included  wiUiin 
the  description  of  those  who  may 
negotiate.  But  one  entrusted  with 
such  receipts  by  a  banker,  under  a 
trust  agreement,  is  included.  Com- 
mercial Germania  Sec.  Bank  p.  W.  M. 
Hoyt  Co.,  205  HI.  App.  352.  Under 
the  Uniform  Bills  of  Lading  Act 
(Section  31),  and  under  the  Federal 
statute  based  thereon  (Section  37), 
even  such  a  person  may  negotiate  an 
order  bill  of  lading,  so  as  to  give  good 
title  to  an  innocent  purchaser.  See 
infra,  i  1130. 

**This  section  follows  the  merauft- 
tile  theory  of  making  the  DCigDtnble 
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§  1062.  Effect  of  transfer  of  receipt. 

Section  42 —[RIGHTS  OF  PERSON  TO  WHOM  A  R 
CEIPT  HAS  BEEN  TRANSFERRED.]  A  person  to  wbi 
a  receipt  has  been  transferred  but  not  negotiated,  acqub 
thereby,  as  against  the  transferor,  the  title  of  the  goo< 
subject  to  the  terms  of  any  agreement  with  the  transfen 

If  the  receipt  is  non-negotiable  such  person  also  acquit 
the  right  to  notify  the  warehouseman  of  the  transfer  to  hi 
of  such  receipt,  and  thereby  to  acquire  the  direct  obligati< 
of  the  warehouseman  to  hold  possession  of  the  goods  for  hi 
according  to  the  terms  of  the  receipt. 

Prior  to  the  notification  of  the  warehouseman  by  H 
transferor  or  transferee  of  a  non-negotiable  receipt,  H 
title  of  the  transferee  to  the  goods  and  the  right  to  acqui 
the  obligation  of  the  warehouseman  may  be  defeated  t 
the  levy  of  an  attachment  or  execution  upon  the  goods  I 
a  creditor  of  the  transferor,  or  by  a  notification  to  the  war< 
houseman  by  the  transferor  or  a  subsequent  purclias< 
from  the  transferor  of  a  subsequent  sale  of  the  goods  by  tk 
transferor.  ^^ 

Section  43.— [TRANSFER  OF  NEGOTIABLE  RECEIP 
WITHOUT  INDORSEMENT.]  Where  a  negotiable  recei]; 
is  transferred  for  value  by  delivery,  and  the  indorsemei; 
of  the  transferor  is  essential  for  negotiation,  the  transfere 
acquires  a  right  against  the  transferor  to  compel  him  1; 
indorse  the  receipt,  unless  a  contrary  intention  appear;! 


receipt  represent  not  simply  the 
title  the  person  negotiating  it  had, 
but  also  whatever  property  the  deposi- 
tor had,  that  being  what  the  receipt 
represented.  Many  States  previously 
had  statutes  making  warehouse  re- 
ceipts negotiable;  but  these  statutes 
have  been  so  brief  that  they  have  been 
variously  construed  and  have  to  some 
extent  failed  of  their  purpose.  See 
Shaw  p,  Raibnad  Co.,  101  U.  S.  557; 
Hurt's  Case,  99  Ala.  140;  Bank  v.  Lee, 
99  Ala.  496.  The  Supreme  Court  of 
the  United  States  has  shown  a  dis- 
poddtion  to  construe  the  preeoit  statute 
libenUly.     Commercial  Nat.  Bank  v. 


Canal-Louisiana  Bank,  239  U.  S.  52i 
36  Sup.  Ct.  194,  60  L.  Ed.  417.  Si 
also  Conunerdal  Germania  Ac.  Baii 
V.  W.  M.  Hoyt  Co.,  205  111.  App.  35 
Cf.  Under  the  conunon-Iaw  view,  tl 
expressions  of  the  court  in  Sanders 
Standard  Warehouse  Co.,  101  S.  Ca 
381,  386,  85  S.  £.  900. 

**  So  far  as  a  non-negotiable  receif 
is  concerned,  this  states  the  rights  { 
common  law  of  any  purchaser  of  baile 
goods.  Therefore  the  purchaser  gej 
nothing  by  the  warehouse  receii 
except  evidence.  In  the  case  of  a  neg( 
tiable  receipt  the  purchaser  has  tl 
further  right  given  by  the  next  aectioi 
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The  negotiation  shall  take  effect  as  of  the  time  when  tbe 
indorsement  is  actually  made.^^ 

§  1063.  Warranties  on  assignment  of  receipt 

Section  44.— [WARRANTIES  ON  SALE  OF  RECEIPT.] 
A  person  who  for  value  negotiates  or  transfers  a  receipt  by 
indorsement  or  deliveryy  including  one  who  assigns  for 
value  a  claim  secured  by  a  receipt,  unless  a  contrary  inten- 
tion appears,  warrants — 

(a)  That  the  receipt  is  genuine, 

(b)  That  he  has  a  legal  right  to  negotiate  or  transfer  it, 

(c)  That  he  has  knowledge  of  no  fact  which  would  im- 
pair the  validity  or  worth  of  the  receipt,  and 

(d)  That  he  has  a  right  to  transfer  the  title  to  the  goods 
and  that  the  goods  are  merchantable  or  fit  for  a  particular 
purpose  whenever  such  warranties  would  have  been  im- 
plied, if  the  contract  of  the  parties  had  been  to  transfer 
without  a  receipt  the  goods  represented  thereby.  ^^ 

Section  46.— [INDORSER  NOT  A  GUARANTOR.]  The 
indorsement  of  a  receipt  shall  not  make  the  indorser  lia- 
ble for  any  failure  on  the  part  of  the  warehouseman  or 
previous  indorsers  of  the  receipt  to  fulfil  their  respective 
obligations.^ 

Section  46.— [NO  WARRANTY  IMPLIED  FROM  AC- 
CEPTING PAYMENT  OF  A  DEBT.]  A  mortgagee,  pledgee 
or  holder  for  sectuity  of  a  receipt  who  in  good  faith  demands 
or  receives  payment  of  the  debt  for  which  such  receipt  is 
security,  whether  from  a  party  to  a  draft  drawn  for  such 
debt  or  from  any  other  person,  shall  not  by  so  doing  be 
deemed  to  represent  or  to  warrant  the  genuineness  of  such 
receipt  or  the  quantity  or  quality  of  the  goods  therein  de- 
scribed. 

**  This  follows  the  analogy  of  bills  warehouse  receipts  differs  horn  that  in 

and   notes.     Brannan,    Negot.    Inst,  regard  to  bills  and  notes  in  the  matter 

Law,  Sec.  40.  to  which  this  section  rdates.    It  states 

**  This  section,   except  (d),  follows  the  previously  existing  law  even  where 

the     Negotiable     Instruments     Law.  statutes  made  warehouse  receipts  and 

Brannan,    Neg.    Inst.   Law,   Sec.   65.  bills  of  lading  negotiable.     Shaw  r. 

(d)  it  is  believed  states  the  law  as  it  Raihx>ad  Co.,  101  U.  S.  557,  25  L.  Ed. 

exists  apart  from  statute.  892;  Mida  t;.  Geissmann,  17  Bl.  App. 

*•  Mercantile    usage    in    regard    to  207. 


§  1064   CONTRACTS  OF  BAILBIBNT  AND   OF  INNKEEPERS 

§  1064.  Effect  of  fraudulent  negotiationi  etc. 

Section  47.— [WHEN  NEGOTIATION  NOT  IMPA 
BY  FRAUD,  MISTAKE,  OR  DXTRESS.]  The  vaUdity  < 
negotiation  of  a  receipt  is  not  impaired  by  the  fact 
such  negotiation  was  a  breach  of  duty  on  the  part  o 
person  making  the  negotiatioui  or  by  the  fact  that  the  c 
of  the  receipt  was  induced  by  fraud,  mistake,  or  dure 
entrust  the  possession  or  custody  of  the  receipt  to  such 
son,  if  the  person  to  whom  the  receipt  was  negotiated, 
person  to  whom  the  receipt  was  subsequently  negoti 
paid  value  therefor,  without  notice  of  the  breach  of  dut 
fraud,  mistake  or  duress.^^ 

Section  48.— [SUBSEQUENT  NEGOTIATION.]  Whc 
person  having  sold,  mortgaged,  or  pledged  goods  whicl 
in  a  warehouse  and  for  which  a  negotiable  receipt  has  1 
issued,  or  having  sold,  mortgaged,  or  pledged  the  negoti 
receipt  representing  such  goods,  continues  in  possessio 
fhe  negotiable  receipt,  the  subsequent  negotiation  the 
by  that  person  under  any  sale,  or  other  disposition  therei 
any  person  receiving  the  same  in  good  faith,  for  value 
without  notice  of  the  previous  sale,  mortgage  or  pledge,  s 
have  the  same  effect  as  if  the  first  purchaser  of  the  good 
receipt  had  expressly  authorized  the  subsequent  negotiatic 

Section  49.— [NEGOTIATION     DEFEATS     VENDO 
LIEN.]  Where  a  negotiable  receipt  has  been  issued 
goods,  no  seller's  lien  or  right  of  stoppage  in  transitu  si 
defeat  the  rights  of  any  purchaser  for  value  in  good  fi 
to  whom  such  receipt  has  been  negotiated,  whether  si 
negotiation  be  prior  or  subsequent  to  the  notification 
fhe  warehouseman  who  issued  such  receipt  of  the  sell< 
claim  to  a  lien  or  right  of  stoppage  in  transitu.    Nor  si 
fhe  warehouseman  be  obliged  to  deliver  or  justified 
delivering  the  goods  to  an  unpaid  seller  unless  the  recc 
is  first  surrendered  for  cancellation.^ 

'^  This    section    merely    elaborates  it  applies  to  all  sales  of  goods.    It  i 

for  the  sake  of  clearness  certain  cases  especial  importance  in  the  case  of 

within  the  terms  of  Section  40.  gotiable  docmnents  of  title. 

*  This  is  copied  from  Section  25  (1)  ^  This  perhaps  goes  beyond  p 

of  the  English  Sale  of  Goods  Act,  where  iously  existing  law.    Mechem  on  Sf 
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§  1066.  Definition  of  terms  in  the  Act. 

Section  68.— [I>£FINITIONS.]  (1)  In  ttns  Act,  unless  tbe 
context  or  subject-matter  otherwise  requires — 

'^ Action"  includes  counterclaim,  set-off|  and  suit  in 
equity. 

<<  Delivery  "  means  voluntary  transfer  of  possession  from 
one  person  to  another. 

« Fungible  goods"  means  goods  of  which  any  unit  is, 
from  its  nature  or  by  mercantile  custom,  treated  as  the 
equivalent  of  any  other  unit. 

<<  Goods  "  means  chattels  or  merchandise  in  storage,  or 
which  has  been  or  is  about  to  be  stored. 

'*  Holder  "  of  a  receipt  means  a  person  who  has  both  actual 
possession  of  such  receipt  and. a  right  of  property  therein. 

'*  Order  "  means  an  order  by  indorsement  on  the  receipt 

'^  Owner  "  does  not  include  mortgagee  or  pledgee. 

''  Person  "  includes  a  corporation  or  partnership  or  two 
or  more  persons  having  a  joint  or  common  interest 

To  '^purchase"  includes  to  take  as  mortgagee  or  as 
pledgee. 

<<  Purchaser  "  includes  mortgagee  and  pledgee. 

^*  Receipt "  means  a  warehouse  receipt. 

<<  Value "  is  any  consideration  sufficient  to  support  a 
simple  contract.  An  antecedent  or  preexisting  obligaticm, 
whether  for  money  or  not,  constitutes  value  where  a  receipt 
is  taken  either  in  satisfaction  thereof  or  as  security  therefor. 

"  Warehouseman  "  means  a  person  lawfully  engaged  in 
the  business  of  storing  goods  for  profit '^ 


i  1507.  See,  however,  Newhall  v. 
Central  Pac.  R.  R.,  51  Cal.  345,  21 
Am.  Rep.  713;  Williston,  Sales,  §  542. 
The  protectioa  of  dealings  in  negotiable 
receipts  clearly  requires  that  a  vendor, 
who  has  by  giving  up  possession  oi 
goods  or  warehouse  receipts  allowed 
negotiable  receipts  to  be  outstanding, 
should  not  be  permitted  to  defeat  one 
who  buys  such  receipts.  Sections 
50-55  impose  criminal  penalties  for 
various  frauds  connected  with  the 
issue    of,   or   dealing,    with   receipts. 


Sections  56  and  57  rdate  to  the  inter- 
pretation of  the  Act,  providing  in 
effect  that  the  unwritten  law  shall 
govern  oases  not  covered  by  the  statute, 
and  that  the  statute  shaQ  be  so  con- 
strued as  to  give  effect  to  its  purpose 
to  make  uniform  the  law  of  the  States 
which  enact  it.  See  Commercial 
Nat.  Bank  p.  Canal-Louisiana  Bank, 
239  U.  S.  520,  36  Sup.  Ct.  194,  60  L 
Ed.  417. 

"This  included  one  who  conducts 
safe  deposit  vaults.    New  Jersey  Ac 
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(2)  A  thing  is  done  ''  in  good  faiih  "  within  the  m 
ing  of  tiiis  Act,  when  it  is  in  fact  done  honestly,  whi 
it  be  done  negligently  or  not'^ 


§  1066.  Innkeepers. 

An  innkeeper  is  one  who  holds  himself  out  to  the  pi 
as  prepared  to  accommodate  all  travellers  with  the  m 
sities  for  a  temporary  sojourn.'^  This  definition  excli 
a  householder  who  for  hire  occasionally  takes  travellers  : 
his  house,  but  who  refuses  to  accept  others;  ^'  one  who  k< 
a  restaurant  without  rooms  for  lodgings;'^  one  who  furnit 
lodgings  without  food,^^  one  who  keeps  a  boarding  he 
for  those  planning  to  make  a  stay  of  long  duration.^ 

On  the  other  hand;  one  who  keeps  a  hotel  on  the  Europ 
plan  is  an  innkeeper,  though  meals  are  separately  paid 
in  a  room  resorted  to  not  only  by  guests  of  the  hotel,  1 
by  others,  as  a  restaurant;  ^  and  an  innkeeper  who  supp 
food  and  lodging  need  not  necessarily  provide  all  conv 
iences,  as  for  instance,  acconunodation  for  horses.^ 

§  1067.  Who  are  guests. 

The  obligations  of  one  who  is  not  an  innkeeper  with  ref 
ence  to  property  intrusted  to  him,  and  even  such  obligatic 


Trust  CJo.  V.  Rector,  76  N.  J.  Eq.  687, 
75  Atl.  031,  but  not  a  casual  bailee  for 
hire.  Alton  v.  New  York  Taxicab  Co., 
66  N.  Y.  Miac.  191,  121  N.  Y.  S.  271. 
*^  The  only  one  of  these  definitions 
requiring  comment  is  that  of  value, 
which  follows  the  Negotiable  Instru- 
ments Law  (Sec.  25.  See  infra,  §  1146), 
and  applies  the  rule  generally  prevail- 
ing in  regard  to  bills  and  notes  to 
warehouse  receipts.  See  also  Willis- 
ton,  Sales,  i§  619,  620. 

«  See  Cooley,  Torts  (3d  ed.),  §  1338. 
Jackson  v.  Virginia  Hot  Springs  Co., 
213  Fed.  969,  975,  130  C.  C.  A.  375, 
381. 

»»Howth  V,  Franklin,  20  Tex.  798, 
73  Am.  Dec.  218.  See  also  McClaugh- 
erty  v.  Cline,  128  Tenn.  605,  163  S.  W. 
801. 


*4  Regma  v.  Rymer,  2  Q.  B.  D.  ] 
Lewis  V.  Hitchcock,  10  Fed.  4;  Mei 
V,  Hodson,  88  Conn.  314,  91  Atl.  I 
L.  R.  A.  1915  B.  481,  Ann.  Cas.  1 
D.  917;  Sheflfer  i;.  WiUoughby, 
lU.  518,  45  N.  £.  253,  34  L.  R.  A.  '^ 
54  Am.  St.  Rep.  483;  Kist^  v.  Hi] 
brand,  9  B.  Mon.  72,  48  Am.  Dec.  4 

<•  Davis  t;.  Gay,  141    Mass.  531 
N.  E.  549;  Kelly  v.  New  York  C< 
missioners,    54   How.    Fr.   327. 
Huntley   v,    Stanchfield    (Wis.), 
N.  W.  276. 
'  «*  Bonner  v.  Welbom,  7  Ga.  296. 

•^Pinkerton  v.  Woodward,  33  ( 
557,  91  Am.  Dec.  657;  Nelson  p.  Jo 
son,  104  Minn.  440,  116  N.  W.  828, 
L.  R.  A.  (N.  S.)  1259. 

» Kisten  v.  Hildebrand,  9  B.  M 
72,  48  Am.  Dec.  416. 
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of  an  innkeeper  to  one  who  is  not  a  guest,  are  simply  those  of 
a  bailee  in  r^ard  to  property  intrusted  to  him.  If  the  service 
is  paid  for  directly  or  indirectly  the  bailment  is  for  hire.  The 
existence  of  obligations  other  than  those  ordinarily  relating 
to  bailed  property  must  depend  on  the  implication  in  fact 
of  special  contracts,  or  on  the  law  of  torts.  But  to  his  guests 
the  innkeeper  has  a  larger  duty.  It  is,  therefore,  essential 
to  determine  who  is  a  guest.  He  is  a  temporary  sojourner 
who  for  a  price  paid,  or  to  be  paid,  is  fiunished  with  eitha* 
food  or  lodging  or  who  is  received  for  the  purpose  of  being  so 
furnished.^  One  who  makes  an  inn  his  home  permanently 
or  under  a  special  contract  for  a  long  period  is  a  boarder  and 
not  within  the  definition  of  a  guest.^  Nor  is  a  friend  invited 
gratuitously.^^  When  a  porter  engaged  by  a  hotel  solicits 
custom  at  a  railway  station  and  receives  ba^age  from  one 
who  thereupon  takes  a  vehicle  to  which  he  is  directed  by  the 
porter,  for  transportation  to  the  inn,  the  relation  of  guest 
begins  when  the  baggage  is  delivered  to  the  porter.^^  But 
if  after  the  baggage  is  thus  delivered  the  owner  changes  his 
mind  and  does  not  go  to  the  inn,  the  innkeeper  is  imder  no 
liabiUty  as  such  for  the  ba^age.^^  Whether  securing  ac- 
commodation for  a  servant  or  a  horse  at  an  inn  will  make 
one  a  guest,  has  given  rise  to  a  difference  of  opinion.^    Un- 


*'A8  to  the  neoessity  of  the  inn- 
keeper's consent  to  reoeive  a  guest, 
see  Gastenhofer  t;.  Clair,  10  Daly,  265. 

^  Moore  v.  Long  Beach  Develop- 
ment Co.,  87  Cal.  483,  26  Pac.  92; 
Walling  v.  Potter,  35  Conn.  183;  Vanoe 
V.  Throckmorton,  5  Bush,  41,  96  Am. 
Dec.  327;  Hall  v.  Pike,  100  Mass.  495; 
Lusk  t;.  Belote,  22  Minn.  468;  Wiser 
V,  Chesley,  53  Mo.  547;  Hancock  v. 
Rand,  94  N.  Y.  1,  46  Am.  Rep.  112; 
Crapo  V.  Rockwell,  48  N.  Y.  Misc.  1, 
94  N.  Y.  S.  1122;  Meacham  v.  GaUo- 
way,  102  Tenn.  415,  52  S.  W.  859,  46 
L.  R.  A.  319,  73  Am.  St.  Rep.  886. 

41  Beale,  Innkeepers,  §  125. 

"Coskery  v.  Nagle,  83  Ga.  696, 
10  S.  E.  491,  6  L.  R.  A.  483,  20  Am. 
St.  333;  Dickinson  v.  Winchester,  4 
Gush.  114,  50  Am.  Deo.  760. 


4*  Tulane  Hotel  Co.  p.  Holohan,  112 
Tenn.  214,  79  S.  W.  113,  105  Am.  St. 
930.  See  also  Strauss  v.  County  Hotel 
Ac.  Co.,  12  Q.  B.  D.  27. 

**That  it  will,  see  Yorke  r.  Gre- 
naugh,  2  Ld.  Raym.  866;  Russell  v. 
Fagan,  7  Houst.  389;  Mason  v,  Thomp- 
son, 9  Pick.  280,  20  Am.  Dec.  471; 
McDaniels  v.  Robinson,  26  Vt.  316, 
62  Am.  Dec.  574.  But  see  Hickman 
V,  Thomas,  16  Ala.  666;  Thickstun  v. 
Howard,  8  Blackf .  535;  Heaiey  v.  Gray, 
68  Me.  489,  28  Am.  Rep.  80;  Grinoell 
V.  Cook,  3  Hill,  485,  38  Am.  Dec.  663; 
Ingallsbee  v.  Wood,  33  N.  Y.  577,  88 
Am.  Dec.  409;  Neale  v.  Crocker,  8 
Up.  Can.  C.  P.  224.  In  Brewer  r. 
CasweU,  132  Ga.  563,  64  S.  E.  674,  23 
L.  R.  A.  (N.  S.)  1107, 131  Am.  St.  Rep. 
216,  the  court  held  that  where  the 
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doubtedly  resort  to  an  inn  by  a  traveller  even  for  a  sini 
meal  makes  him  a  guest;  ^^  and  it  has  been  said  in  Engla 
that  the  same  is  true  of  one  who  is  not  a  traveller,*^  but 
may  be  questioned  whether  this  would  be  accepted  in  t 
United  States/^ 


§  1068.  Obligations  of  innkeepers  in  regard  to  guests'  pro 
erty. 

The  obligations  of  an  innkeeper  to  his  guests  with  ref erem 
to  their  goods  are  generally  classed  as  those  of  a  bailee  und 
a  special  duty  and  analogous  to  those  of  a  carrier.  It  ht 
been  pointed  out,  however,^  that  the  obligation  may  arii 
where  there  is  no  bailment,  as  where  the  goods  are  in  tl 
guest's  own  keeping,  and  the  guest  need  not  have  legal  capa< 
ity  to  make  a  contract/*  Historically  the  innkeeper's  ]ii 
bility  seems  properly  reg^ded  as  a  positive  obligation  impose 
by  law  to  protect  guests  from  wrongs  committed  by  th 
innkeeper's  servants  or  by  thieves  or  marauders  from  without 


owner  of  a  mule  left  him  in  the  stable 
of  an  inn  where  guests  were  allowed  to 
leave  their  horses  without  saying  he 
would  return  for  dinner  at  the  inn  and 
would  feed  the  mule  himself,  the 
relation  of  guest  was  clearly  not  estab- 
lished. 

"Orchard  v.  Bush,  [1898]  2  Q.  B. 
284;  Overstreet  v.  Moser,  88  Mo.  App. 
72;  McDonald  v,  Egerton,  5  Barb.  5G0; 
Read  v.  Amidon,  41  Vt.  15,  98  Am. 
Dec.  560;  Armstrong  v.  Yakima  Hotel 
O).,  75  Wash.  477,  135  Pac.  233. 

« In  Orchard  v.  Bush  &  Co.,  [1898] 
2  Q.  B.  284,  287,  Wills,  J.,  said:  "I 
isoTdesa  I  do  not  understnad  why  he 
should  not  be  a  guest  if  he  uses  the 
inn  as  an  inn  for  the  purpose  merely  of 
getting  a  meal  there.  There  is  not 
much  to  be  said,  upon  the  authorities, 
for  the  proposition  that  a  person,  in 
order  to  be  a  guest  at  the  inn,  must  be 
a  wayfarer  or  traveller.  I  quite  agree 
that  in  olden  times  wayfarers  were 
more  often  'guests'  than  anybody  else. 
The  innkeeper's  liability  is  said  to 


arise    because    he    receives    person 
causd  hospUandi.    I  cannot  see  why  h 
receives   them   less   causd   hospitand 
if  he  gives  them  refreshment  for  hal 
a  day,  receiving  them  in  the  same  wa3 
as  other  persons  are  received,  than  i 
they  stay  the  night  at  his  inn.   It  makes 
no  difference  that  he  receives  a  large 
number  of  people  who  only  take  a  meal 
at  the  inn.    He  does  receive  them,  and, 
as  an  innkeeper,  and  his  liability  as  an 
innkeeper  thereupon  attaches  in  re- 
spect of  them." 

Kennedy,  J.,  said:  ''Apart  from  the 
question  whether  he  was  a  traveller 
or  not,  I  am  of  opinion  that  if  a  man 
is  in  an  inn  for  the  piupose  of  receiving 
such  accommodation  as  the  innkeeper 
can  give  him,  he  is  entitled  to  the  pro- 
tection the  law  gives  to  a  guest  at  an 


mn. 


f* 


^  See  decisions  distinguishing  board- 
ers at  hotels  from  guests. 
^  Beale  on  Innkeepers,  §  182. 
«/d.,  §112. 
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An  analogy  to  carriers,  which  was  not  su^ested  until  the 
nineteenth  century,^  seems,  however,  in  many  jurisdictions 
to  have  prevailed  in  recent  years,  and  the  innkeeper  has  been 
subjected  to  the  same  degree  of  liability  as  a  carrier. ^^  But 
in  other  jurisdictions  the  innkeeper,  unlike  a  carrier,  is  free 
from  liability  for  loss  by  fire  not  caused  by  his  fault,^*  and 
for  loss  from  other  causes  involving  neither  negligence  or 
misconduct  of  the  innkeeper  or  his  servants,  nor  a  failure 
to  afford  protection  from  outside  trespassers.**  Under  either 
view  the  innkeeper  is  liable  for  theft  whether  by  the  inn- 
keeper's servant,**  or  by  a  stranger.** 


§  1069.  Limitations   of   innkeeper's  liability   in   regard  to 
guests'  property. 

In  order  to  give  rise  to  extraordinary  liability,  the  goods 


»  Richmond  v.  Smith,  8  B.  &  C.  9. 
iSee  Beale  on  Innkeepers,  §  83. 

"^Fay  V,  Pacific  Improvement  Ck>., 
93  Cal.  253,  16  L.  R.  A.  188,  27  Am. 
St.  Rep.  198  (26  Pac.  1099,  28  Pac. 
943);  Norcrofls  v.  Norcross,  63  Me.  163; 
Mason  v.  Thompson,  9  Pick.  280,  20 
Am.  Dec.  471;  Dunbier  v.  Day,  12  Neb. 
596,  12  N.  W.  109,  41  Am.  Rep.  772; 
Sibley  v.  Aldrich,  33  N.  H.  553,  66  Am. 
Dec.  745;  Hulett  v.  Swift,  33  N.  Y. 
571,  88  Am.  Dec.  405;  Luda  t;.  Omel, 
63  N.  Y.  App.  Div.  641,  66  N.  Y.  S. 
1136;  Slater  v.  Landes,  172  N.  Y.  S. 
190;  Cunningham  v.  Bucky,  42  W.  Va. 
671,  26  S.  E.  442,  35  L.  R.  A.  850,  57 
Am.  St.  Rep.  876;  Jalil  t;.  Cardinal, 
35  Wis.  118. 

"Vance  v.  Throckmorton,  5  Bush, 
41,  96  Am.  Dec.  327;  Cutler  v.  Bonney, 
30  Mich.  259, 18  Am.  Rep.  127;  Merritt 
V.  Claghom,  23  Vt.  177.  In  Germany, 
the  innkeeper  is  not  liable  for  loss 
caused  by  the  guest  himself  or  an 
associate,  or  by  the  inh««nt  nature 
of  the  property  or  by  via  major.  Buig. 
Gesetzbuch,  §701. 

"Johnson  v.  Richardson,  17  HI. 
302,  63  Am.  Dec.  369;  Baker  v,  Des- 
sauer,  49  Ind.  28;  Woodworth  v.  Morse, 


18  La.  Ann.  156;  Towson  v.  Havre  de 
Grace  Bank,  6  Har.  &  J.  47,  14  Am. 
Dec.  254;  Cutler  tr.  Bonney,  30  Mich. 
259, 18  Am.  Rep.  127;  Howth  v.  Frank- 
lin, 20  Tex.  798»  73  Am.  Dec.  218; 
Howe  Machine  Co.  v.  Pease,  49  Vt. 
477.  See  also  Johnson  v,  Chadboum 
Finance  Co.,  89  Minn.  310,  94  N.  W. 
874,  99  Am.  St.  571;  W.  R.  Case  k 
Sons  Cutlery  Co.  v,  Canode  (Tex.  Qy. 
App.),  205  S.  W.  350;  McDanids  v. 
Robinson,  26  Vt.  316, 62  Am.  Dec.  574. 

•«Shult8  V.  Wall,  134  Pa.  262,  19 
Atl.  742,  19  Am.  St.  Rep.  686,  8  L.  R 
A.  97. 

^Lanier  v.  Youngblood,  73  Ala. 
587;  Sasseen  o.  Clark,  37  Ga.  242; 
Johnson  p.  Richardson,  17  111.  302, 
63  Am.  Dec.  369;  Lusk  v.  Belote,  22 
Minn.  468;  Olson  v,  Crossman,  31 
Minn.  222,  17  N.  W.  375;  Dunbier  p. 
Day,  12  Neb.  596,  12  N.  W.  109,  41 
Am.  Rep.  772;  Wies  v.  Hofifman  House, 
28  N.  Y.  Misc.  225,  59  N.  Y.  S.  38; 
Gast  V,  Gooding,  1  Ohio  Dec  315; 
Newson  v.  Axon,  1  McCord  (8.  Car.), 
509,  10  Am.  Dec.  685;  McDaniels  e. 
Robinson,  26  Vt.  316,  62  Am.  Dec. 
574.  See  contra^  Baker  p.  Dessauer,  49 
Ind.  28. 
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in  question  while  not  necessarily  in  the  actual  posse 
of  the  innkeeper, '^  must  be  within  his  general  control.  ^^ 
is  he  liable  except  as  an  ordinary  bailee  for  merchai 
brought  for  purposes  of  exhibition  and  sale  by  trave 
salesmen  and  put  in  a  separate  room  for  that  piupose.^ 
innkeeper  may  establish  reasonable  rules,  and  if  the  g 
has  notice  of  these  rules  he  must  observe  them,  or  suffer 
consequences  of  loss  caused  by  his  failure  to  do  so.^   A  comi 
rule  of  this  sort  is  one  requiring  a  deposit  of  valuable  prop< 
in  a  safe  kept  by  the  innkeeper.     For  goods  so  depos: 
the  innkeeper  is  liable.^     Frequently  statutes  enact  sim 
rules.     Clothing  and  articles  of  ordinary  daily  use  can 
be  required  by  him  to  be  deposited  in  this  way.**    If  the  1 
of  the  goods  was  caused  or  contributed  to  by  the  owrn 
own  act  or  negligence,  the  innkeeper  is  not  liable.*^    Wh 
ever  degree  of  liability  may  be  imposed  upon  him  by  h 
he  is  not  allowed  to  limit  by  contract.*' 

§  1070.  Innkeeper's  obligations  in  regard  to  guests'  comf< 
and  safety. 

The  obligations  of  an  innkeeper  are  imposed  by  law 
respective  of  contract,  and  may  arise  when  no  contract 
or  can  be  made.*^    There  is  nevertheless  frequently  a  co 


■>  Fay  0.  pacific  Imp.  Co.,  93  Gal. 
253,  26  Pac.  1099,  28  Pac.  943,  16 
L.  R.  A.  188,  27  Am.  St.  Rep.  198; 
Jalie  V,  Cardinal,  35  Wis.  118. 

''Vance  v.  Throckmorton,  5  Bush, 
41,  96  Am.  Dec.  327. 

"Burgess  v.  Qements,  4  M.  &  S. 
306;  Fisher  t;.  Kelsey,  121  U.  S.  383, 
30  L.  Ed.  930,  7  Sup.  Ct.  Rep.  929. 

M  Stanton  v.  Leland,  4  E.  D.  Smith, 
88. 

•opinkerton  v.  Woodward,  33  Cal. 
567,  91  Am.  Dec.  657. 

•I  Johnson  v,  Richardson,  17  HI. 
302,  63  Am.  Dec.  369. 

•sCashill  V,  Wright,  6  E.  &  B.  891; 
Elcox  V.  HiU,  98  U.  S.  218,  25  L.  Ed. 
103;  Watson  v.  Lou^^iran,  112  Ga.  837, 
38  8.  £.  82;  Spring  v.  Eager,  145  Mass. 


186,  13  N.  E.  479,  1  Am.  St.  R 
451. 

<*  Stanton  v.  Leland,  4  E.  D.  Smii 
88;  Fuller  v.  Coats,  18  Ohio  St.  343. 

^  Beale,  Innkeepers,  §  111;  Floren 
Hotel  Co.  V,  Bumpas,  194  Ala.  69, 
So.  56C,  Ann.  Cas.  1918  E.  252. 

In  Stanley  v,  Bircher,  78  Mo.  24 
248,  the  court  said:  "In  this  case  tl 
relation  of  host  and  guest  which  ori, 
inated  in  contract,  explains  how  tl 
defendant's  testator  came  to  owe  tl 
plaintiff  a  duty.  That  duty,  howeve 
the  law  imposes.  It  is  a  public  dut 
which  is  not  defined  by  the  oontrac 
Neither  can  the  proprietor  relies 
himself  from  that  duty  by  contrae 
The  action  in  truth  is  for  a  violatio 
of  the  duty  which  the  law  impose 
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tract  between  the  parties  fixing  the  terms  of  their  relation 
within  the  limits  which  the  law  permits.  How  far  the  duties 
which  the  law  imposes  become  by  implication  part  of  such 
a  contract  is  not  always  ea^  to  say,^^  and  it  is  not  often 
material  to  determine  whether  the  obligation  is  imposed 
not  only  by  virtue  of  general  public  policy,  but  also  by  virtue 
of  mutual  assent.  In  a  recent  decision,^  the  court  thus  stated 
the  extent  of  the  obligation:  ''The  general  rule  of  law  gov- 
erning the  liability  of  innkeepers  when  these  defendants  made 
their  agreement  with  the  plaintifiF,  the  rule  which  had  recdved 
the  approval  of  every  coiuii  which  had  ever  decided  tiie  ques- 
tion, so  far  as  we  have  been  able  to  discover,  was  that  an 
innkeeper  was  not  an  insurer  of  the  safety  of  the  person  o{ 
his  guest  against  injury,  but  that  his  obligation  was  limited 
to  the  exercise  of  reasonable  care  for  the  safety,  comfort, 
and  entertainment  of  his  visitor."  *^  So  much  is  clear.  The 
court  added,  however,  "In  another  class  of  cases,  those  in- 
volving the  liability  of  common  carriers  and  of  the  operators 
of  palace  cars  to  their  passengers,  this  measure  of  liability 
has  in  later  years  been  extended  to  include  responsibility 
for  the  willful  and  negligent  acts  of  those  to  whom  the  carriers 
intrust  the  transportation  of  their  passengers,  such  as  brake- 
men,  porters,  and  conductors,  upon  the  ground  that  these 
servants,  when  upon  the  trains  or  steamboats,  are  engaged 
in  the  coiu-se  or  scope  of  their  employment  to  conduct  the 
safe  transportation  of  the  passengers,  whatever  th^  may  be 
doing.  Whether  innkeepers  also  are  liable  absolutely  for 
the  negligent  and  tortious  acts  of  their  servants  towards 

independent  of  contract.    Neither  the  45  N.  E.  253,  34  L.  R  A.  464,  54  Am. 

damages,  nor  the  scope  of  the  action  St.  Rep.  483;  Gilbert  v.  Hofifouuit  66 

can  be  measured  or  limited  by  the  Iowa,  205,  23  N.  W.  632,  55  Am.  Rep. 

contract.''  263;  Overstreet  o.  Moser,  88  Mo.  App. 

••  See  8upra,  §  615.  72,  75;  Stanley  v.  Birches  Ex'r,  7S 

••Clancy  v.  Barker,  131  Fed.  161,  Mo.    245,    248;    StoU    v.    Churchill, 

163,  66  C.  C.  A.  469.  15  N.  Y.  Misc.  80,  36  N.  Y.  S.  476, 477; 

^  Citing  Calye's  Case,  8  Coke,  202,  Sneed  o.  Moorehead,  70  Miss.  600,  13 

206;  Sandys  v.  Florence,  47  L.  J.  C.  P.  So.  235.     See  also  Bechtold  v.  Rae, 

D.  508;  Weeks  v.  McNulty,  101  Tenn.  231  Mass.  151,  120  N.  E.  377;  Strahl 

495,  48  S.  W.  809,  43  L.  R.  A.  185,  70  v.   Miller,  97  Neb.  820,  151    N.  W. 

Am.  St.  Rep.  693;  Curtis  v.  Dinneen,  952,  Ann.  Cas.  1917  A.     141;  Seay 

4  Dak.  245,  30  N.  W.  148,  153;  ^effer  o.   Flunkett,   44  Okl.  794,   145  P&c 

V.  Willoughby,  163  111.  518,  521,  523,  496. 
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guests  upon  the  premises  of  the  inn  has  been  the  subjec 
a  difference  of  judicial  opinion/'  In  the  case  from  w 
quotation  has  just  been  made,  an  innkeeper  was  distingui^ 
from  a  carrier  and  held  to  be  liable  for  acts  of  his  servi 
only  when  they  are  actually  engaged  in  the  duties  of  t 
employment.^  A  similar  decision  has  been  made  in  C 
fomia.**  The  stricter  rule,  however,  has  been  enforced 
other  cases/®  And  any  distinction  between  innkeepers 
carriers  in  this  respect  seems  to  rest  on  slight  foundatio 


*  The  defendant  was  therefore  held 
not  liable  to  the  plainti£f  a  young  boy, 
for  an  injuiy  caused  by  being  care- 
lessly shot  by  an  employee  of  the  hotel 
who  though  on  the  premises  was  not 
engaged  in  any  duty  at  the  time. 

»Rahmel  v.  Lefandorff,  142  Cal. 
681,  76  Pac.  659,  65  L.  R.  A.  88»  100 
Am.  St.  Rep.  154. 

^Clancy  v.  Barker,  71  Neb.  83, 
98  N.  W.  440,  60  L.  R.  A.  642,  115  Am. 
St.  Rep.  559.  See  also  Curran  v. 
Olson,  88  Minn.  307,  92  N.  W.  1124, 
60  L.  R.  A.  733,  97  Am.  St.  Rep.  517; 
Ronmiel  v,  Schambacher,  120  Pa.  579, 
11  Atl.  779,  6  Am.  St.  Rep.  732.  See 
also  Beide,  Innkeepers,  §  174. 

71  In  Clancy  v.  Barker,  71  Neb.  83, 
98  N.  W.  440,  442,  69  L.  R.  A.  642, 115 
Am.  St.  559,  the  court  quoting  from 
Story,  J.,  in  Jencks  v,  Coleman,  2  Sumn. 
221;  Fed.  Cas.  No.  7,258,  said:  "An 
owner  of  a  steamship  or  railroad,  in 
this  respect,  is  in  a  condition  some- 
what similar  to  that  of  an  innkeeper, 
whose  premises  are  open  to  all  guests. 
Yet  he  is  not  only  empowered,  but  he 
is  bound  so  to  regulate  his  house,  as 
well  with  regard  to  the  peace  and  com- 
fort of  his  guests  who  there  seek  re- 
pose, as  to  the  peace  and  quiet  of  the 
Yuamty,  as  to  repress  and  prohibit 
all  disorderly  conduct  therein;  and,  of 
course,  he  has  a  right  and  is  bound  to 
exdude  from  his  premises  all  disorderly 
penons  not  conforming  to  regulations 
necessary  and  proper  to  secure  such 
quiet  and  good  order."    The  court 


added:    "The  foregoing    languag 
quoted  with  approval  in  Bass  v.  (     ( 
N.  W.  R.  Co.,  36  Wis.  450,  459 
Am.  Rep.  495.    Substantially  the  si    i 
language  is  employed  by  the  cour 
Dickson  v,  Waldron,  135  Ind.  507, 
N.  E.  510,  24  L.  R.  A.  483,  41  Am.    i 
Rep.  440.    See  also  Norcross  v,  >    i 
cross,  53  Me.  163,  169;  Pinkertoi    i 
Woodward,  33  Cal.  557,  585,  91  i»    i 
Dec.  657;  Conunonwealth  p.  Po^   i 

7  Mete.  596,  601,  41  Am.  Dec.  4   i 
Russell  V.  Fagan,  7  Houst.  389,  3   ] 

8  Atl.  258;  PuUman  Car  Co.  v.  Lo^  > 
28  Neb.  239,  44  N.  W.  226,  6  L.  R.    , 
809,  26  Am.  St.  Rep.  325.    The  fo  ! 
going  also  shows  that  the  duties  ol  ; 
hotel  keeper  to  his  guests  are  regard  i 
as  similar  to  the  common-law  obUj  i 
tion  of  a  common  carrier  to  his  pi  ! 
sengers.      Those   duties   spring   frc  i 
the   implied   terms   of   his   contra<  : 
and  a  failure  to  discharge  them,  whi 
it  may  in  some  instances  amount  to 
tort,  amounts  in  every  instance  to 
breach  of  contract. 

"  If,  then,  the  defendants  were  und 
a  contractual  obligation  that  tl 
plaintiff  and  his  family  should  I 
treated  with  due  consideration  f( 
their  comfort  and  safety,  the  act  < 
the  servant,  resulting  in  the  injuri< 
complained  of,  obviously  amounts  t 
a  breach  of  contract.  That  the  Ynon^ 
f ul  act  was  committed  by  a  servant  i 
wholly  inunaterieJ.  The  rule  tha 
requires  that  a  guest  at  a  hotel  b 
treated    with   due    consideration   fo 
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If  the  innkeeper  is  negligent  in  selecting  or  retaining  a 
servant;  on  any  view  he  is  responsible  for  the  consequ^ices.^' 
When  a  guest  has  been  assigned  a  room  in  an  inn  he  has  a  ri^t 
to  its  exclusive  possession,  subject  only  to  such  occasional 
entries  as  the  innkeeper  or  his  servants  may  find  it  necessary 
to  make  in  the  reasonable  discharge  of  their  duties.  For 
inconvenience  or  humiliation  caused  by  invasion  of  privacy 
or  ejection  without  reasonable  cause,  the  innkeeper  is  Uar 
ble.^'  An  innkeeper's  liability  for  serving  injurious  food  has 
been  elsewhere  considered.^* 


his  comfort  and  safety  would  be  of 
little  value  if  limited  to  the  proprietor 
himself.  As  a  rule,  he  does  not  come 
in  contact  with  the  guests.  His  under- 
taking is  not  that  he  personally  shall 
treat  them  with  due  consideration,  but 
that  they  shall  be  so  treated  while 
inmates  of  the  hotel  as  guests;  and,  if 
they  be  not  thus  treated,  there  is  a 
breach  of  the  implied  contract,  whether 
the  lack  of  such  treatment  is  the  result 
of  some  act  or  omission  of  the  proprie- 
tor himself,  or  of  his  servant  or  serv- 
ants. 

"Neither  do  we  deem  it  material 
whether  the  servant  at  the  time  of  the 
injury  was  actively  engaged  in  the 
discharge  of  his  duty  as  servant  or  not. 
He  was  a  servant  of  the  proprietor,  and 
an  inmate  of  the  hotel.  His  duty  as  to 
the  treatment  to  be  accorded  the 
guests  of  the  hotel  was  a  continuing 
one,  and  rested  upon  him  wherever, 
within  the  hotel,  he  was  brought  in 
contact  with  them.  To  hold  otherwise 
would  be  to  say  that  a  guest  would 
have  no  redress  for  any  manner  of 
indignity  received  at  a  hotel,  so  long 
as  it  was  inflicted  by  a  servant  not 
actively  engaged  in  the  discharge  of 
some  duty.  The  following  from 
Dwinelle  v.  New  York,  etc.,  R.  Co.,  120 
N.  Y.  117,  122,  24  N.  E.  319,  8  L.  R. 


A.  224,  17  Am.  St.  Rep.  611,  is  pecol- 
iariy  applicable  at  this  pcxnt:  'The 
idea  that  the  servant  of  a  carrier  of 
persons  may,  in  the  intervals  between 
rendering  personal  services  to  the 
passenger  for  his  aooonomodation, 
assault  the  person  of  the  passenger 
destroy  his  consciousness,  and  disable 
him  from  further  pursuit  of  his  journey, 
is  not  consistent  with  the  duty  that  the 
carrier  owes  to  the  passenger,  and  is 
little  less  than  monstrous.  WMe  this 
general  duty  rested  upon  the  defendant 
to  protect  the  person  of  the  passenger 
during  the  entire  performance  of  the 
contract,  it  signifies  but  little  or  nothing 
whether  the  servant  had  or  had  not 
completed  the  temporary  or  particular 
service  he  was  performing,  or  had 
completed  the  performance  of  it,  when 
the  blow  was  struck.' " 

'*ln  Duckworth  v,  Appostalis,  206 
Fed.  936,  an  innkeeper  was  hdd  liable 
for  an  assault  on  a  guest  made  by  a 
servant,  whose  tesnpesc  was  kno?m  to 
be  quarrelsome  and  who  was  known  to 
have  made  previous  assaults  on  guests. 

^  Florence  Hotel  Co.  v.  Bumpas,  194 
Ala.  69,  69  So.  566;  Jones  9.  aumnon 
(Mont.),  175  Pac.  882;  DeWoif  o.  Ford, 
193  N.  Y.  397, 86  N.  E.  527, 21 L.  R.  A. 
(N.  S.)  860, 127  Am.  St.  R^.  969. 

^^  Supra,  §996  a. 
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§  1071.  Contracts  of  carriers. 

The  contracts  of  carriers  with  reference  to  goods  bailed 
to  them  are  usually  (but  by  no  means  universally)  in  writing, 
and  may  be  divided  into  two  general  classes,^  based  on  the 
nature  of  the  agreement,  1.  Charter  parties;  2.  Bills  of  lad- 
ing and  shipping  receipts.  Charter  parties  are  used  where 
the  whole  of  a  vessel  is  to  be  utilized  by  a  shipper  of  goods. 
Analogous  contracts,  though  readily  supposed  for  land  car- 
riage, are  not  ordinarily  made  by  carriers  and  in  any  event  are 
not  caUed  charter  parties.  A  further  important  distinction, 
based  on  the  character  of  the  contracting  carrier,  is  between 
contracts  of  common  carriers  and  those  of  private  carriers;  and 
again  between  contracts  of  common  carriers  engaged  in  inter- 
state business  (whose  contracts  as  to  such  business  are  con- 
trolled by  the  United  States  Interstate  Commerce  Acts)  and 
those  of  common  carriers  not  engaged  in  such  business.  Upon 
some  points  separate  treatment  of  these  different  classes  is 
unnecessary,  on  other  points  it  is  essential. 

^  Hereafter  separately  considered. 
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§  1072.  Definition  of  a  common  carrier. 

A  common  carrier  is  one  who  professes  to  carry  for  a  rea- 
sonable price  either  goods  generally  or  any  particular  kind 
of  goods  for  all  who  apply,  according  to  the  method  of  trans- 
portation professed  by  him,  and  imder  regulations  estab- 
lished by  him.^  Such  a  carrier  may  demand  payment  in 
advance  as  a  condition  of  accepting  goods,  and  the  shipper 
must  be  ready  and  willing  to  pay,  but  an  actual  tender  of 
payment  is  not  a  condition  precedent  to  the  carrier's  obliga- 
tion to  receive  the  goods.'  It  is  not  essential  that  the  carrier 
should  exercise  his  vocation  only  between  fixed  termini,^ 
or  should  have  fixed  or  regular  dates  of  travel.^    It  is  im- 


*Bdfast  Ropework  Co.  v,  Bushell, 
[1918]  1  K.  B.  210.  See  Liver  Alkaii 
Go.  V,  Johnson,  L.  R.  9  Exch.  338; 
Dickson  v.  Great  Northern  Ry.  Co., 
18  Q.  B.  D.  176,  183;  Lang  v,  Brady, 
73  Conn.  707,  49  Atl.  199;  Central  of 
Georgia  Ry.  Co.  v,  Lippman,  110  Ga. 
665,  36  S.  E.  202,  5  L.  R.  A.  673;  WU- 
liams  0.  Kinston  Mfg.  Co.,  175  N.  Car. 
226,  95  S.  £.  366;  Gushing  v.  White, 
101  Wash.  172,  172  Pac.  229. 

In  Faucher  v.  Wilson,  68  N.  H.  338, 
339,  38  Atl.  1002,  39  L.  R.  A.  431,  the 
court  said:  "It  is  not  found  that  the 
defendant  was  a  common  carrier.  The 
finding,  that  he  was  engaged  in  the 
business  of  trucking  goods  for  hire  from 
the  railway  freight  station  to  different 
stores  in  the  dty,  lacks  the  distin- 
guishing characteristic  of  a  common 
carrier,  namely,  the  holding  of  oneself 
out  as  ready  'to  carry  at  reasonable 
rate?  such  commodities  as  are  in  his 
line  of  business,  for  all  persons  who 
offer  them,  as  early  as  his  means  will 
allow.'  Sheldon  v.  Robinson,  7  N.  H. 
157,  163,  26  Am.  Dec.  726;  Elkins  v, 
Boston  &  Maine  Railroad,  23  N.H.275; 
Moses  V  Boston  &  Main  Railroad  24  N. 
H.  71,  80, 88, 89, 55  Am.  Dec.  222;  Mo- 
Duffee  9.  P<»t]and,  etc..  Railroad,  52 
N.  H.  430,  448,  13  Am.  Rep.  72;  State 
p.  United  States  &  Canada  Express  Co., 
60  N.  H.  219,  261,  2  Kent,  597,  598, 


Sto.  Baihn.,  §§495,  508;  Brind  v. 
Dale,  8  G.  &  P.  207;  Liver  Alkali  Go. 
v.  Johnson,  L.  R.  9  Exch.  338,  343; 
Scaife  v.  Farrant,  L.  R.  10  Exch.  358, 
365;  Nugent  v.  Smith,  1  G.  P.  D.  423; 
Fish  9.  Chapman,  2  Kelly  (Ga.),  349, 
46  Am.  Dec.  393;  Allen  9.  Sackrider, 
37  N.  Y.  341;  Lough  v.  Outerbridge, 
143  N.  Y.  271,  278,  38  N.  E.  292,  25 
L.  R.  A.  674,  42  Am.  St.  Rep.  712. 
The  inference  from  this  finding  is  as 
strong,  to  say  the  least,  that  the  de- 
fendant's business  was  limited  to 
trucking  for  particular  customers,  at 
prices  fixed  in  each  case  by  special 
contract,  as  it  is  that  he  held  himself 
out  as  ready  to  truck  for  the  public 
indiscriminately  at  reasonable  prices. 
If  such  was  the  character  of  his  busi- 
ness, he  was  not  an  insurer  of  the 
plaintiff's  goods, — ^there  being  no  spe- 
cial contract  of  insurance, — and  was 
only  bound  to  exerdse  ordinary  care 
in  respect  to  them." 

'Pickford  v.  Grand  Jet.  Ry.  Co., 
8  M.  &  W.  372. 

^  Liver  Alkali  Go.  v,  Johnson,  L.  R. 
7  Exch.  267,  9  id.  338;  Anderson  v. 
Fidelity  Ac.  Co.,  183  N.  Y.  App.  D. 
170,  170  N.  Y.  S.  431. 

>  Pennewill  t;.  CuUen,  5  Harr.  238, 241 ; 
Anderson  t^.  Fidelity  Ac.  Co.,  183  N.  Y. 
App.  D.  170, 170  N.  Y.  S.  431.  But  see 
Nugent  9.  Smith,  1  C.  P.  D.  423,  427. 
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material  what  is  the  nature  of  the  vehicle  used  for  traos- 
portation.  Canal  boats/  lighters/  ferryboats/  as  weO  as 
vessels  of  larger  size/  stage  coaches/®  cabs,  trucks,  and  ex- 
press wagons/^  street  railways/'  steam  railroads  ^'  thou^ 
operated  by  a  private  individual  "  or  by  a  receiver  or  trustee 
imder  a  mortgage/^  may  any  of  them  be  the  means  of  common 
carriage.  Express  companies  are  conmion  carriers  thou^ 
their  only  business  may  be  to  forward  goods  by  the  agency 
of  other  carriers/*  as  are  freight  lines  and  other  companies 
which  employ  the  agency  of  other  carriers  to  perform  their 
contracts.  ^^  Sleeping  and  parlor  car  companies,  however, 
are  not  common  carriers  and  are  only  boimd  to  the  exercise 
of  reasonable  care."    Nor  are  livery  stable  keepers, *•  mail 


« P&nons  V.  Hardy,  14  Weod.  215, 
28  Am.  Dec.  521;  Fuller  v.  Bradley,  25 
Pa.  120. 

'  Ingate  v.  Christie,  3  Car.  &  Kir.  61. 

•Griffith  &.  Cave,  22  Cal.  534,  83 
Am.  Dec.  82;  Lewis  v.  Smith,  107 
Mass.  334. 

*  Liverpool  Ac.  Co.  v,  Phenix  Ins. 
Co.,  129  U.  S.  397,  32  L.  Ed.  788,  9 
Sup.  Ct.  469.  See  also  Nugent  o. 
Smith,  1  C.  P.  D.  19,  423. 

»  Pbrmelee  v.  Lowits,  74  HI.  116,  24 
Am.  Rep.  276. 

11  Hebaid  v.  Riegel,  67  HI.  App.  584; 
Hinchliffe  v,  Wenig  Teaming  Co., 
274  111.  417,  113  N.  E.  707;  Caye  v. 
Pool's  Assignee,  108  Ky.  124,  55  S.  W. 
887,  49  L.  R.  A.  251,  94  Am.  St.  Rep. 
348;  Jackson,  etc..  Iron  Works  v. 
Hurlbut,  158  N.  Y.  34,  52  N.  E.  665. 

"Citiaens'  R.  Co.  v.  Twiname,  111 
Ind.  587,  13  N.  E.  55;  East  Omaha  St. 
R.  Co.  V,  Godola,  50  Neb.  906, 70  N.  W. 
491. 

1'  Contra  Costa,  etc.,  R.  p.  Moss, 
23  Cal.  323;  Choctaw,  etc.,  R.  Co.  v. 
Hill,  110  Tenn.  396,  75  S.  W.  963. 

"  Davis  V.  Button,  78  Cal.  247,  18 
Pac.  133,  20  Pac.  545. 

"Rogers  v.  Wheeler,  2  Lans.  486, 
43  N.  Y.  598;  Sprague  f.  Smith,  29 
Vt.  421,  70  Am.  Dec.  424. 


I'Bank  of  Koitucky  v.  Adams 
Express  Co.,  93  U.  S.  174,  23  L.  Ed. 
872;  Taylor  v.  Wells,  Fargo  k  Co., 
249  Fed.  109,  161  C.  C.  A.  161;  Buck- 
land  V,  Adams  Express  Co.,  97  Mass. 
124,  93  Am.  Dec.  68;  Chiistenson  p. 
American  Ebcpress  Co.,  15  Minn.  270, 
2  Am.  Rep.  122. 

^  Merchants'  Despatch  Co.  ir.  BoOes, 
80  HI.  473;  Wilde  v.  Merchants'  De- 
spatch Trans.  Co.,  47  la.  247,  29  Am. 
Rep.  479;  Merchants'  Despatch  Go. 
V.  Bloch,  86  Tenn.  392,  6  S.  W.  881, 
6  Am.  St.  Rep.  847. 

"Hui^es  V.  Pullman's  P^dace-Gar 
Co.,  74  Fed.  490;  Pullman  IHUao&Car 
Co.  V,  Adams,  120  Ala.  581,  24  So.  921, 
45  L.  R.  A.  767;  Dawl^  v.  Ws4SUBr 
Palace  Car  Co.,  169  Mass.  315,  47 
N.  E.  1024;  Adams  v.  New  Jersey 
Steamboat  Co.,  151 N.  Y.  163, 45  N.  £. 
369,  34  L.  R.  A.  682,  56  Am.  St  Rep. 
616  (distinguishing  a  steamboat  with 
state-rooms);  otherwise  by  constitu- 
tion in  Mississippi,  Pullman  Palaoe- 
Car  Co.  V.  Lawrence,  74  Miss.  782,  22 
So.  53;  nor  are  they  innkeepers.  Lewis 
V,  Sleeping  Car  Co.,  143  Mass.  267, 273, 
9  N.  E.  615. 

^*  Stanley  v.  Stede,  77  Conn.  688» 
60  AU.  640,  69  L.  R.  A.  561. 
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contractors  or  carriers,^  messenger  companies;'^  or  telegraph 
companies. ^^  Carriers  of  passengers  are  not  subject  to  the 
same  liability  as  common  carriers  of  goods.  They  are,  how- 
ever, boimd  to  receive  passengers  who  present  themselves, 
in  the  absence  of  legal  excuse.'*  They  are  liable  also  as  common 
carriers  of  the  baggage  of  the  passengers,  even  though  no 
separate  charge  is  made  for  its  transportation.'^ 

The  suggestion  has  been  made  that  carriers  who  are  not 
common  carriers  may  assume  the  same  liabilities  as  if  they 
were.  There  seems  no  reason  to  doubt  that  a  private  carrier 
may  by  representations  to  one  or  several  individuals  by 
word  or  conduct,  estop  himself  to  deny  that  he  is  a  common 
carrier,  but  if  he  made  such  representations  to  the  public 
generally  he  would  thereby  become  in  fact  a  common  carrier.'^ 


§  1073.  Limitation  of  carriers'  capacity  to  contract. 

A  carrier  which  is  not  a  common  carrier  has  the  same  free- 
dom of  contract  as  an  ordinary  bailee  for  hire.  That  is,  it 
can  contract  on  any  terms  except  for  total  exemption  from 
liability  for  negligence.  A  common  carrier,  whose  operations 
are  confined  within  the  limits  of  a  single  State,  is  further 
limited  by  the  common-law  rules  restraining  such  carriers 
from  unreasonably  limiting  their  Uabilities  and  by  the  statutes 
of  the  State  in  which  it  does  business.  The  same  rule  is 
appUcable  to  interstate  carriers  so  far  as  concerns  busmess 
which  is  exclusively  intrastate. '^    A  common  carrier,  how- 


>>Conwell  V.  Voorhees,  13  Oh.  523, 
42  Am.  Dec.  206. 

*^  HaskeU  v.  Boston  Diet.  Messenger 
Co.,  190  Mass.  189,  76  N.  E.  215,  2 
L.  R.  A.  (N.  8.)  1091, 112  Am.  St.  Rep. 
324. 

*»  See  infra,  {1114. 

»  Pearaon  v,  Duane,  4  Wall.  605,  18 
L.  Ed.  447;  Barney  v.  Oyster  Bay,  etc., 
Steamboat  Ck>.,  67  N.  Y.  301,  302. 

>«  Brooke  v.  Pickwick,  4  Bing.  218, 
222.  See  also  Hooker  v,  Boston  & 
Maine  R.,  209  Mass.  598,  95  N.  E. 
945,  Ann.  Gas.  1912  B.  669;  Boston  & 
Maine  R.  v.  Hooker,  233  U.  S.  97,  34 
Sup.  Ct.  526,  58  L.  Ed.  868;  Hollister 


V.  Nowlen,  19  Wend.  234,  32  Am.  Dec. 
455. 

»  Watkins  v.  CotteU,  [1916]  1  K.  B. 
10,  15.  "It  is  said  that  there  is  a 
third  class  of  persons  who  are  under  the 
liability  of  a  common  carrier,  namely, 
persons  who  exercise  a  public  employ- 
ment of  carrying  goods  for  hire.  Ivery 
much  doubt  whether  there  is  any  such 
third  class  as  distinct  from  common 
carriers.  I  should  hare  thought  that 
if  a  man  exercises  his  employment  in 
such  a  way  as  to  incur  the  liability  of  a 
common  canier  he  is  a  common  ear- 


ner. 


»i 


>*  Minneapolis  &  St.  L.  R.  Co.  o. 
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ever,  engaged  in  transportation  between  the  several  States 
is  subject  to  a  much  more  stringent  regulation  in  reg^  to 
contracts  relating  to  such  interstate  transportation.  By 
virtue  of  the  Interstate  Commerce  Acts  as  amended,^  it 
can  make  no  contract  relating  to  such  transportation  of 
goods  unless  it  has  previously  filed  in  Washington  schedules 
stating  the  terms  thereof,  and  that  it  is  open  for  acceptance 
by  any  of  the  public,  and  also  stating  the  rate  for  which  the 
carrier  will  enter  into  it,^  and  this  rate  must  be  payable  in 
money.  ^  The  carrier  and  the  shipper,  therefore,  can  only 
choose  which  of  the  contracts  filed  in  the  carrier's  schedules 
they  will  adopt.  No  further  freedom  of  contract  is  open  to 
them;  and  how  far  such  obligations  should  be  called  contracts 
may  be  questioned,  for  one  entering  into  an  agreement  for 
a  service  thus  enumerated  in  the  carrier's  schedules,  becomes 
liable  to  the  carrier,  irrespective  of  the  agreement  and  in 
spite  of  any  provision  therein  to  the  contrary,  to  pay  the 
rate  specified  in  the  schedule.^  And  not  only  does  the 
Federal  law  thus  prescribe  the  contracts  which  alone  may 
be  entered  into  for  interstate  transportation,  but  its  own 
construction  of  a  permitted  contract  is  controlling  and  local 
rules  as  to  its  meaning  or  l^al  effect  must  yield.*^ 


Minnesota,  186  U.  S.  257,  22  Sup.  Ct. 
900,  46  L.  Ed.  1151.  The  Federal 
control  "applies  with  respect  to  trans- 
portation within  the  bounds  of  a  State 
as  part  of  an  interstate  journey." 
New  York  Central  R.  Co.  v.  Gray,  230 
U.  S.  583,  60  L.  Ed.  451,  36  Sup.  Ct. 
176.  See  also  Cincinnati,  etc.,  R.  Co. 
V.  Rankin,  241  U.  S.  319,  60  L.  Ed. 
1022,  36  Sup.  Ct.  555. 

''The  original  Act  was  passed 
February  4,  1887.  Important  amend- 
ments were  made  March  2,  1889, 
January  29, 1906,  June  18, 1910,  March 
4, 1915,  Aug.  9, 1916.  See  U.  S.  Comp. 
Stat.,  §§  8563  et  aeq, 

"Chicago,  etc.,  R.  Co.  v,  Kirby, 
225  U.  S.  155,  32  Sup.  Ct.  648,  56  L. 
Ed.  1033.  C/.  Norfolk  Southern  R.  Co. 
v.  Chatman,  244  U.  S.  276,  61  L.  Ed. 
1131,  37  S.  Ct.  Rep.  409, 501,  whereth  e 


court  said  in  an  action  for  penonal 
injuries  to  a  caretaker  travelling  on  a 
pass,  that  the  dependent  would  not 
be  "heard  in  this  court  to  uige  the 
inconsistent  defence  that  its  own 
tariff  made  imlawf ul  this  contract  on 
which  in  the  alternative  it  relies." 

» Louisville  &c.  R.  v.  Mottl^,  219 
U.  S.  467,  55  L.  Ed.  297«  31  Sup.  Ct 
265;  Chicago  &c.  R.  v.  United  SUtes, 
219  U.  S.  486,  55  L.  Ed.  305,  31  Sup. 
Ct.  272. 

» Texas,  etc.,  R.  Co.  v.  Mugg,  202 
U.  S.  242,  26  Sup.  Ct.  628^  50  L.  Ed. 
1011;  Boston  &  Maine  R.  v.  Hooker, 
233  U.  S.  97, 34  Sup.  Ct.  526,  58  L.  Ed. 
868^  1915  B.  L.  R.  A.  450;  Louisville, 
etc.,  R.  Co.  v.  Maxwell,  237.  U.  S.  94, 
35  Sup.  Ct.  494,  59  L.  Ed.  853,  1915 
E.  L.  R.  A.  665. 

*^  Cincinnati  Ac.  R.  Co.  v.  Rankin, 
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Though  the  statute  requires  the  tari£F  fixed  by  the  sched- 
ules to  be  posted  in  raihroad  stations,  compliance  with  this 
requirement  is  not  essential  to  the  binding  elficiency  of  the 
filed  schedules.'^  Moreover,  a  limitation  of  liability  in  the 
form  of  a  valuation  of  the  goods  stated  in  the  schedule  has 
been  held  binding  upon  the  shipper,  though  the  shipper  had 
no  knowledge  in  fact  of  the  schedule  or  of  any  proposed 
valuation  or  limitation  of  liability."  It  is  a  logical  conse- 
quence of  this  that  a  carrier  can  not  only  impose  on  a  shipper 
a  published  rate  for  whatever  contract  the  shipper  may  enter 
into,  but  may  subject  the  shipper  to  a  stipulation  limiting 
or  varsring  in  any  way  its  own  liability  for  breach  of  the 
contract,  by  filing  in  its  schedules  a  statement  that  in  the 
absence  of  agreement  to  the  contrary,  such  a  stipulation  will 
be  assumed;'^  provided  the  limitation  is  one  which  could 


241  U.  S.  319,  36  Sup.  Ct.  555,  60  L. 
Ed.  1022;  Ck>QtmeQtal  Paper  Bag  Co. 
V.  Maine  Central  R.,  115  Me.  449,  99 
AU.  259. 

"Texas,  etc.,  R.  Co.  v,  Cisco  Qfl 
Mill,  204  U.  S.  449,  27  Sup.  Ct.  358,  51 
L.  Ed.  562;  American  Sbcpress  Co.  v. 
United  States  Horse  Shoe  Co.,  244 
U.  S.  58^  37  Sup.  Ct.  595,  61  L.  Ed. 
990. 

<*  Boston  &  Maine  R.  v.  Hooker, 
233  U.  S.  97,  58  L.  Ed.  868,  34  Sup. 
Ct.  ^6,  1915  B.  L.  R.  A.  450.  See 
also  American  Express  Co.  v.  United 
States  Horse  Shoe  Co.,  244  U.  S.  58, 
37  Sup.  Ct.  595,  61  L.  Ed.  990,  and 
%nfra,  §  1110. 

*^This  consequence  has  been  ac- 
cepted by  the  New  Jersey  Supreme 
Court  which  has  held  the  shipper 
bound  by  the  terms  of  a  published  bill 
of  ladiog  though  no  bill  of  lading  had 
in  fact  been  issued.  Standard  Combed 
Thread  Co.  v,  Pennsylvania  R.  Co., 
88  N.  J.  L.  257,  95  AU.  1002,  1003, 
L.  R  A.  1916  C.  606.  The  court  said: 
"The  'Carmack  amemdment,'  which 
is  port  of  section  20  of  the  Interstate 
Coomieroe  Act,  as  amended  by  the 
Hepburn  Act  of   June  29,  1906  (34 


Stat,  at  L.  584,  c.  3591,  quoted  in 
Adams  Ex.  Co.  v,  Croninger,  226  U.  S. 
491,  33  Sup.  Ct.  148,  57  L^Ed.  314,  44 
L.  R.  A.  [N.  S.]  257),  requires  the 
issue  by  carriers  of  a  bill  of  lading. 
Under  the  act,  and  the  regulations 
made   by   the   Interstate   Commerce 
Commission  pursuant  thereto,  defend- 
ant was  required  to  submit  and  puMish 
with  its  tariffs  a  uniform  bill  of  lading; 
and,  in  the  absence  of  a  disclaimer  by 
the  shipper  and  the  acceptance  of  a 
ten  per  cent,  higher  rate,  the  terms 
of  the  uniform  bill  of  lading  are  de- 
clared   applicable.      Such    a    bill    of 
lading  was  submitted,  approved,  and 
published.     It   contained  the  clause 
quoted  above.   In  International  Watch 
Co.  V.  D.,  L.  A  W.  R.  Co.,  80  N.  J.  L. 
553, 78  Atl.49,  affirmed  82  N.  J.  L.  528, 
82  Atl.  730,  on  the  opinion  delivered 
in  the  Supreme  Court,  it  was  held  (page 
556  of  80  N.  J.  L.  page  50,  of  78  Atl.), 
that:  'Where  no  bill  of  lading  is  given, 
the  shipper  himself  stands  in  the  same 
position  as  if  he  was  the  lawful  holder 
of  such  bill  of  lading,  and  the  liability 
of  the  company  to  such  shipper  is  the 
same  liability  as  is  imposed  in  favor  of 
the  lawful  holder  of  a  receipt  or  bill  of 
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have  been  lawfully  made  by  agreement  between  tlie  ahim)er 
and  canieTi  had  the  Interstate  Commerce  Acts  not  been 
enacted.'^  If  the  law  permitted  a  carrier  to  make  a  contract 
in  one  form  only,  there  would  be  no  difficulty  in  thus  im* 
posing  on  a  shipper  both  the  terms  of  the  service  to  which 
he  becomes  entitled,  and  the  rate  for  which  he  becomes  lia- 
ble. The  power  of  contract,  however,  is  not  wholly  taken 
away  from  a  carrier  by  the  Federal  legislation,  and  the  carrier's 
schedules  customarily  contain  provision  for  a  contract  with 
the  full  liability  imposed  by  the  common  law,  as  well  as  for 
a  contract  under  a  bill  of  lading  limiting  liability.  The  effect 
of  the  decisions  \mder  discussion  seems  to  permit  the  carrier 
to  impose  either  of  these  contracts  that  it  chooses  on  a  shipper 
without  the  latter's  assent,  provided  the  choice  is  stated  in 
the  schedules,  e.  g.,  ''A  shipper  who  does  not  expressly 
declare  that  he  prefers  to  contract  in  one  form  will  be  assumed 
to  accept  the  other  form." 

An  arnendment  to  the  Interstate  Commerce  Acts  (called  the 
first  Cimmiins  Amendment),  passed  in  1915,^  modified  the 
effect  of  such  decisions  by  providing  that  a  shipper  shaQ 
be  entitled  to  recover  full  damages  for  unjustifiable  loss  of 
his  goods  in  spite  of  any  agreement  or  tariff  to  the  contrary. 
The  carrier,  however,  is  given  the  right  to  demand  informa- 
tion of  the  character  of  the  goods  if  hidden  by  covering  or 
boxing,  or  of  their  value,  and  if  a  valuation  is  made  by  the 
shipper,  the  carrier  is  not  liable  for  any  greater  amount.    A 


lading.'    The  clause  in  question,  then, 
was  binding  on  both  parties/' 

'*In  Boston  A  Maine  R.  v.  Piper, 
246  U.  S.  439,  38  S.  C.  Rep.  354,  62 
L.  Ed.  820,  the  court  held  a  filed  stip- 
ulation limiting  the  carrier's  liability 
for  delay  in  transporting  cattle  to  the 
amount  expended  for  food  and  water 
during  the  dday  ineffectual,  saying: 
''The  legal  conditions  and  limitations 
in  the  carrier's  bill  of  lading  duly  filed 
with  the  Conunission  are  binding 
until  changed  by  that  body  (Kansas 
Southern  Ry.  v.  Carl,  227  U.  S.  639, 
654,  33  S.  C.  Rep.  391,  57  L.  Ed.  683); 
but  not  so  of  conditions  and  limitations 


which  are,  as  is  this  one,  illegAl  and 
consequently  void."  This  dedsion 
seems  to  qualify  somewhat  Boston  & 
Maine  R.  v.  Hooker,  233  U.  S.  97,  34 
Sup.  Ct.  526,  58  L.  Ed.  868,  1915,  B, 
L.  R.  A.  450,  Ann.  Gas.  1915  D.  593, 
for  such  a  limitation  of  liability  as  that 
in  question  in  the  Hooker  Case  had 
been  forbidden  by  a  ruling  of  the 
Interstate  Commerce  CommiBBkni 
made  prior  to  the  filing  of  the  cankr'a 
schedules. 

"Act  of  March  4,  1915,  39  Stat 
1197.  See  discussion  of  the  effect  of 
this  in  33  Interstate  Com.  Com.  Bep- 
682. 
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later  amendment  (the  second  Cummins  Amendment)  passed 
in  the  following  year  ^  excepted  baggage  from  the  provisions 
of  tiie  first  Cummins  Amendment,   and  while  authorizing 
the  Interstate  Commerce  Commission  to  sanction  rates  based 
on  valuation  denied  this  right  in  contracts  for  the  shipment 
of  live  stock.  ^     By  the  Amendment  (called  the  Carmack 
Amendment)  of  1906,  the  initial  carrier  was  made  liable  for 
any  loss  occurring  in  the  course  of  a  through  interstate  ship- 
ment, for  which  any  of  the  connecting  carriers  would  other- 
wise have  been  liable.'^    If  the  schedule  provisions,  either  in 
regard  to  the  service  offered  or  the  rates  therefor,  are  im- 
reasonable,  the  shipper  is  indeed  allowed  redress  by  direct 
proceedings  provided  by  the  statute.^     This  redress,  how- 
ever, does  not  prevent  a  carrier  from  effectively  filing  as 
part  of  the  schedules  any  limitation  of  liability  which  the 
law  permits  a  common  carrier  to  stipulate  for,  since  the  ship- 
per by  delivering  his  property  for  shipment  in  effect  has  im- 
posed upon  him  such  a  contract.     To  prevent  this  imposed 
liability  the  shipper  must  attack  before  the  Interstate  Com- 
merce Conunission  the  reasonableness  of  the  schedule  prior 
to  the  shipment  of  his  goods,  and  make  the  shipment  only 
after  the  carrier  has  changed  its  schedules  in  conformity 
with  an  order  of  the  commission.     Such  a  course  involves 
obvious  delay.     The  same  construction  of  the  Federal  statute 
which  forbids  a  carrier  to  make  contracts  (if  they  can  be  so 
called)  for  interstate  carriage  except  on  the  terms  stated  in 
its  filed  schedules,  denies  validity  to  a  subsequent  change 


^  Aug.  9, 1916, 39  Stat.  441. 

"See  live  Stock  Classification^  43 
Interstate  Com.  Com.  Rep.  510;  Ex- 
prefB  Rates  47  Ibid.  335,  and  66  Univ. 
of  Pa.  L.  Rev.  166. 

**  See  Atlantic  Coast  Line  v.  River- 
side Mills,  219  U.  S.  186,  55  L.  Ed.  167, 
31  Sup.  Ct.  164,  31  L.  R.  A.  (N.  S.)  7; 
and  in  regard  to  a  South  Carolina 
statute  making  each  of  the  connecting 
carriers  agents  for  one  another  in 
intrastate  shipments,  and  as  such 
liable  for  the  acts  of  one  another,  At- 
lantic Coast  line  R.  Co.  v,  Glenn,  239 


U.  S.  388,  60  L.  Ed.  344,  36  Sup.  Ct. 
Rep.  154. 

*»  Texas,  etc.,  Ry.  Co.  v,  Abilene 
Cotton  Oil  Co.,  204  U.  8.  426,  51  L. 
Ed.  553,  27  Sup.  Ct.  350;  Robinson  v. 
Baltimore,  etc.,  R.  Co.,  222  U.  S.  506, 
56  L.  Ed.  288,  32  Sup.  Ct.  114;  Penn- 
sylvania Railroad  Co.  t;.  International 
Coal  Mining  Co.,  230  U.  S.  184,  57 
L.  Ed.  1446,  33  Sup.  Ct.  893,  Ann. 
Cas.  1915  A.  315;  MitcheU  Coal  Co. 
V.  Pennsylvania  R.  Co.,  230  U.  S.  247, 
33  Sup.  Ct.  916,  57  L.  Ed.  1472. 
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of  the  termB  of  such  a  contract  by  a  waiver  on  the  part  of 
the  carrier  of  any  of  its  provisions.^^ 

§  1074.  Demise  of  vessd  distinguished  from  ordinary  charter 
party. 

In  an  opinion  of  the  Supreme  Court  of  the  United  States,*^ 
Mr.  Justice  Clifford  thus  stated  an  important  distinction: 
''Affreightment  contracts  are  of  two  kinds,  and  thqr  differ 
from  each  other  very  widely  in  their  nature,  as  well  as  in  thdr 
terms  and  legal  effect.  Charterers  or  freighters  may  become 
the  owners  for  the  voyage,  without  any  sale  or  purchase  of 
the  ship,  as  in  the  cases  where  they  hire  the  ship,  and  have, 
by  the  terms  of  the  contract,  and  assume  in  fact,  the  exclu- 
sive possession,  command  and  navigation  of  the  vessel  for  the 
stipulated  voyage.  But  where  the  general  owner  retains 
the  possession,  conunand  and  navigation  of  the  ship,  and 
contracts  for  a  specified  voyage, — as,  for  example,  to  cany 
a  cargo  from  one  port  to  another, — the  arrangement  in  con- 
templation of  law,  is  a  mere  affreightment  sounding  in  con- 
tract, and  not  a  demise  of  the  vessel,  and  the  charterer  or 
freighter  is  not  clothed  with  the  character  or  l^al  respon- 
sibility of  ownership.  Unless  the  ship  itself  is  let  to  hire,  and 
the  owner  parts  with  the  possession,  conunand,  and  nagivation 
of  the  same,  the  charterer  or  freighter  is  not  to  be  regarded 
as  the  owner  for  the  voyage,  as  the  master,  while  the  owner 
retains  the  possession,  command,  and  navigation  of  the  ship, 
is  the  agent  of  the  general  owners,  and  the  mariners  are  re- 
garded as  in  his  employment,  and  he  is  responsible  for  their 
conduct.  Courts  of  Justice  are  not  inclined  to  regard  the 
contract  as  a  demise  of  the  ship,  if  the  end  in  view  can  conven- 
iently be  accomplished  without  the  transfer  of  the  vessel  to 
the  charterer;  *'  but  where  the  vessel  herself  is  demised  or  let 
to  hire,  and  the  general  owner  parts  with  the  possession, 
command,  and  navigation  of  the  ship,  the  Urer  becomes  the 

«i  Georgia  Ac.  R.  v.  Blish  Mflling  «*Reed  v.  United  States,  11  WaU. 

Co.,  241  U.  S.  190,  36  Sup.  Ct.  541,      591,  600,  20  L.  Ed.  220. 
60  L.  Ed.  948;  Mets  Co.  v.  Boston  &  «*  Hagar  v.   Clark,   78   N.   Y.  45. 

Maine  R.,  227  Mass.  907,  116  N.  E.      Grimberg  v.  Columbia  Packen'  Aaaoc, 
475.  47  Oreg.  257,  83  Pac,  194,  114  Am.  St 

R^.  927,  aoo. 
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owner  during  the  term  of  the  contract,  and,  if  need  be 
may  appoint  the  master,  and  ship  the  mariners,  and  he 
comes  responsible  for  their  acts."  ^^ 

It  may  be  added  that  ''the  charterer  is  owner  jiro  hoc 
where  the  master  is  subject  to  his  orders  and  directi< 
though  appointed  to  his  position  as  master  by  the  $ 
eral  owner/'  **^     And  where  this  is  true,  the  charter 
been   held   a   demise   even   though   it  provides  in   expi 
terms  that  the  charterer  shall  not  be  responsible  for 


M'^The  same  distinction  and  the 
same  rule  for  determining  whether  a 
charterer  is  to  be  treated  as  the  owner 
of  the  ship  during  the  life  of  the  charter 
party  are  recognised  and  appUed  in 
nearly  aU  of  the  decisions  cited  upon 
the  argument  of  this  case/'  it  was  said 
in  The  Del  Norte,  117  Fed.  542, 
544,  citing  Marcardier  v.  Insurance  Co., 
8  Cranch,  39,  3  L.  Ed.  481;  The  Grade 
V.  Pakner,  8  Wheat.  605,  5  L.  Ed.  696; 
Leary  o.  United  States,  14  Wall.  607, 
20  L.  Ed.  756;  Shaw  v.  United  States, 
93  U.  S.  235,  23  L.  Ed.  880;  United 
States  V.  Shea,  152  U.  S.  178,  14  Sup. 
Ct.  519,  38  L.  Ed.  403;  Donahoe  v, 
Kettell,  Fed.  Cas.  No.  3,960;  The 
Aberfoyle,  Fed.  Cas.  No.  16;  Certain 
Logs  of  Mahogany,  Fed.  Cas.  No. 
2,559;  Drinkwater  v.  The  Spartan,  Fed. 
Gas.  No.  4,085;  Eames  v.  Cavaroc,  Fed. 
Cas.  No.  4,238;  Hill  o.  The  Golden 
Gate,  Fed.  Cas.  No.  6,492;  Mott  t^. 
Ruckman,  Fed.  Cas.  No.  9,881;  Rich- 
ardson 9.  Winsor,  Fed.  Cas.  No.  11,795; 
Webb  0.  Peiroe,  Fed.  Cas.  No.  17,320; 
Winter  v.  Simonton,  Fed.  Cas.  No. 
17,894;  The  Volunteer,  Fed.  Cas.  No. 
16,991;  Posey  v.  ScoviUe  (C.  C),  10 
Fed.  140;  The  T.  A.  Goddard  (D.  C), 
12  Fed.  174;  Anderson  v.  The  Ashe- 
brooke  (C.  C),  44  Fed.  124;  The  Euri- 
pides (D.  C),  52  Fed.  161;  The  Konge 
Frode,  6  C.  C.  A.  313,  57  Fed.  224,  13 
U.  8.  App.  459;  The  Alvira  (D.  C), 
63  Fed.  144;  The  Nicaragua  (D.  C), 
71  Fed.  723;  Id.,  18  C.  C.  A.  511,  72 
Fed.  207,  30  U,  S.  App.  710;  The 


Terrier  (D.  C),  73  Fed.  265;  Brat 
V.  Culmer,  24  C.  C.  A.  182,  78  ] 
497,  42  U.  S.  App.  303;  The  Elton 
C.  C.  A.  496, 83  Fed.  519,  42  U.  8.  >l 
666;  McGough  v.  Ropner  (D.  C), 
Fed.  534;  American  Steel-Barge 
V,  Cargo  of  Coal  (D.  C),  107  Fed. 
(rerersed  on    another   point  in 
Fed.  669,  53  C.  C.  A.  301).     The  co 
added:  "In  some  of  these  cases  it  i    . 
decided,  in  accordance  with  the  r    i 
stated,  that  the  charterer  was  ow    ! 
pro  hoc  vice,  and  in  others  the  charte 
was  found  to  be  not  such  owner, 
have  not  separated  one  class  from  i 
other,  because  it  would  be  useless    i 
do  so,  since  both  give  equal  support   i 
the  general  rule.'' 

«•  Hills  V.  Leeds,  149  Fed.  878,  »  I 
quoting  The  Del  Norte  (D.  C),  1  ; 
Fed.  542,  affd.  119  Fed.  118,  55  C.  C.    . 
220.    Two  decisions  where  the  chart  : 
was  hdd  to  be  a  demise  after  considc 
able  discussion  are:  Baumwoll  Man 
factur  V,   Fumess,    [1893]   A.   C. 
Callahan  t^.  Munson  Steamship  Lin  i 
141  N.  Y.  App.  D.  791,  794,  126  N.  V 
8.  538.    In  The  Willie,  231  Fed.  86.  • 
867,  146  C.  C.  A.  61,  it  was  sai( 
"Charters  of  scows  in  this  harbo' 
without  motive  power  of  their  ow; 
and  subject  to  the  orders  and  centre 
of  the  charterers,  are  treated  as  demisei  i 
even  though  the  owner  keeps  a  mai: 
aboard,   called  captain  by  courte^ 
Monk  V.  Cornell  Steamboat  Co.,  19); 
Fed.  472, 117  C.  C.  A  232." 
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acts  of  the  captain  in  the  care,  movement  or  navigation  of  the 
vcBsel.^ 


§  1076.  Mutual  obligations  under  charter  parties. 

A  charter  party  is  to  be  construed  as  a  written  documoit 
according  to  the  same  principles  that  are  applicable  to  con- 
tracts generally.  Besides  the  mutual  promises  of  the  parties 
there  are  not  infrequently  obligations  of  a  special  charact^ 
incurred  by  them,  especially  by  the  charterer.  In  the  n^o- 
tiations,  assertions  concerning  the  vessel  are  often  made  by 
the  owner  which  subsequently  the  charterer  discovers  or 
contends  are  untrue.  If  the  statements  are  made  prior  to 
the  formation  of  the  written  contract  and  not  r^>eated  tlierein, 
they  are  merely  representations.  If  such  representations 
are  fraudulent  and  material,  they  will  enable  tiie  charterer 
to  avoid  the  contract.^^  And  even  though  based  on  innocent 
mistake  it  seems  that  they  may  be  so  material  as  to  justify 
a  rescission;  ^  but  generally  unless  there  was  actual  fraud, 
representations  not  embodied  in  the  charter  party  have  been 
held  to  be  superseded  by  it;^  though  prior  statements  or 
correspondence  may  sometimes  be  admissible  to  explain  the 
meaning  of  the  charter  party.^     If,  however,  statements 


« Brooklyn  Ash  Removal  Go.  o. 
ConneU,  225  N.  Y.  503,  122  N.  E.  620. 
See  also  Dailey  v,  CanoU,  248  Fed. 
466,  160  C.  C.  A.  476. 

^'See  infra,  §1487. 

«See  infra,  §1500. 

4<In  Matthias  v.  Beedie,  111  Fed. 
940,  941,  the  court  said:  "The  char- 
terers pleaded  false,  but  not  fraudulent, 
representations  respecting  the  speed 
of  the  vessel,  which  in  fact  preceded 
and  are  not  embodied  in  the  charter 
party,  and  are  superseded  by  that 
instrument,  in  the  absence  of  fraud  or 
mutual  mistake.  This  rule  applies  to 
usual  contracts.  Seits  v.  Refrigerating 
Mach.  Co.,  141  U.  S.  510,  12  Sup.  Ct. 
46,  35  L.  Ed.  837  (see  cases  cited  in 
the  opinion);  DeWitt  v.  Berry,  134 
U.  S.  306,  10  Sup.  Ct.  536,  33  L.  Ed. 
896;  Wilson  v.  Cattle  Ranch  Co.,  20 


C.  C.  A.  244,  73  Fed.  994,  999;  Godkin 
0.  Monahan,  27  C.  C.  A.  410,  83  Fed. 
116;  Lawrence  v.  Steamboat  Co.,  12 
Fed.  850;  Union  Nat.  Bank  0.  Gennan 
Ins.  Co.,  18  C.  C.  A.  203,  71  Fed.  473, 
476;  Reid  v.  Glass  Co.,  29  C.  C.  A.  110, 
85  Fed.  193;  Bucksta£F  0.  Ruasell,  25 
C.  C.  A.  129,  79  Fed.  611;  and  hence 
to  bills  of  lading  and  charter  parties, 
The  Golden  Rule  9  Fed.  334;  Baker  v. 
Ward,  3  Ben.  499;  Fed  Gases  No.  ^; 
RawBon  v.  Lyon,  23  Fed.  107;  Miie 
V.  Hdkr,  35  Fed.  310;  The  Lakme, 
93  Fed.  230.'' 

»In  SewaU  v.  Wood,  135  FM  12, 
18,  67  C.  C.  A.  580,  the  court  said: 
''We  think  the  statements  contained 
in  the  correspondence  between  the 
parties  prior  to  making  the  diarUr 
party,  had  relation  to  the  contract 
contained  in  that  instrument,  were  not 
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of  fact  are  made  in  the  charter  party  itself  relating  to 
vessel  or  to  some  material  matter  connected  with  the  vo; 
they  are  called  warranties.  The  imtruth  of  such  a  staten 
in  a  charter  party  will  justify  a  refusal  to  accept  the  va 
For  this  reason  in  modem  English  terminology  the  a 
owner's  obligation  is  called  a  condition  rather  than  a  \ 
ranty.*^  The  older  term  ''warranty/'  which  is  still  in  gen 
use  in  America  is  far  better. 

Guaranty  and  warranty,  guarantee  and  warrant  are 
viously  the  same  words.     To  attach  different  legal  effc 
to  them  surely  would  be  unf ortimate.    When  an  owner  gi 
antees  or  warrants  that  a  situation  exists  or  that  his  s 
shall  do  something,  a  business  man  would  properly  imd 
stand  not  merely  that  he  agreed  to  pay  damages,  but  tl 
the  obligation  of  the  charterer  to  perform  the  contract 
pended  on  the  owner's  making  the  guaranty  or  warrai 
good.**     Such,  however,  is  not  the  English  legal  usage. 
doubt  there  may  be  promises  in  a  charter  party  breach 
which  will  not  be  sufficient  to  excuse  the  injured  party  fr< 
further  performance  of  the  contract,  and  so  it  seems  th( 
may  be  statements  of  fact  for  the  truth  of  which  the  owi 


inconsistent  with  it,  but  made  dear 
its  tenns,  and  as  such  entered  into 
and  fonned  part  of  the  written  con- 
tract. We  think  the  principles  in  this 
regard,  stated  and  approved  by  this 
court  in  the  case  of  Bacon  v.  The 
Pooonoket,  67  Fed.  262,  require  this 
conclusion.  See  also,  Clydesdale  Ship- 
owners Co.  V,  Brauer  S.  S.  Co.,  120 
Fed.  854;  Morris  v.  Levison,  L.  R.  1 
C.  P.  Div.  166;  and  Wilfred  v,  Myers, 
40  Fed.  170." 

**See  Scrutton  on  Charter  Parties 
(7th  ed.),  68.  This  terminology  is 
singularly  inaccurate  to  express  a  pro- 
vision which  is  primarily  an  obligation, 
though  the  breach  of  it  wiU  operate  as 
an  excuse  to  the  other  party. 

*>In  Pedersen  t^.  Pagenstecher,  32 
Fed.  841,  the  court  said:  ''The 
charter  describes  her  as  'now  at  Bre- 
men, loading  for  Philadelphia,  quar- 


anteed  to  sail  on  or  before  Deoeml 
10th,  1886."  The  r«^ndents  refui 
to  accept  her  because,  as  they  alle 
she  did  not  sail  from  Bremen  ui 
after  December  .10th. 

The  stipulation  as  to  the  time  of  1 
sailing  was  a  condition  precede 
which,  if  not  fulfilled,  entitled  1 
respondents  to  reject  the  vessel.  It 
not  a  question  of  fault  or  reasonal 
excuse  for  not  sailing  within  the  tii 
provided.  The  vessel,  under  such 
stipulation,  takes  upon  herself  1 
risks  of  all  causes  that  may  prevent 
compliance  with  the  condition.  Da 
son  V,  Vonlingen,  113  U.  S.  40,  49 
Sup.  Ct.  Rep.  346,  28  L.  Ed.  886,  a 
cases  there  cited;  Hore  v,  Whitmo 
Cowp.  784;  Croockewit  v,  Fletcher, 
Hurl.  &  N.  8d3;  Wdsser  v.  MaiUai 
3  Sandf.  318." 
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is  bound  yet  which  are  not  so  essential  that  their  untruth 
will  defeat  the  contract.  Statements  of  this  sort  have  been 
called  warranties  in  England.^*  But  in  the  United  States 
the  untruth  of  a  statement  material  enough  to  be  called  a 
warranty  will  excuse  a  refusal  to  accept  a  vessel  (at  least  where 
part  performance  has  introduced  no  disturbing  element  into 
the  case),  unless,  as  sometimes  happens,  the  charter  party 
itself  specifies  the  character  of  the  breach  which  will  justify 
a  cancellation  or  refusal  to  proceed  with  the  contract.^   It 

u  In  Bentaen  v.  Taylor,  [1803]  2  Q. 
B.  274, 280,  Bowen,  L.  J.,  said:  "When 
you  have  a  representation  made  In  a 
written  document,  it  is  obviously 
no  longer  for  the  jury,  but  for  the 
court,  to  decide  whether  it  is  a  mere 
representation,  or  whether  it  is  what  is 
called  (I  admit  not  very  happily),  a 
'substantive  part  of  the  contract,' 
that  is,  a  part  of  the  contract  which 
involves  a  promise  in  itself.  .  .  . 

"Assuming  the  court  to  be  of  opinion 
that  the  statement  made  amounts  to  a 
promise,  or,  in  other  words,  a  substan- 
tive part  of  the  contract,  it  still  re- 
mains to  be  decided  by  the  court,  as  a 
matter  of  construction,  whether  it  is 
such  a  promise  as  amounts  merely  to  a 
warranty,  the  breach  of  which  would 
sound  only  in  damages,  or  whether  it  is 
that  kind  of  promise  the  performance 
of  which  is  made  a  condition  precedent 
to  all  further  demands  under  the  con- 
tract by  the  person  who  made  the 
promise  against  the  other  party — a 
promise  the  failure  to  perform  which 
gives  to  the  opposite  party  the  right 
to  say  that  he  will  no  longer  be  bound 
by  the  contract. 

**  Of  course  it  is  often  very  difficult  to 
decide  as  a  matter  of  construction 
whether  a  representation  which  con- 
tains a  promise,  and  which  can  only  be 
e3q}lained  on  the  ground  that  it  is  in 
itsdf  a  substantive  part  of  the  contract, 
amounts  to  a  condition  precedent,  or 
is  only  a  warranty.  There  is  no  way  of 
deciding    that    question    except    by 


looking  at  the  contract  in  the 
of  the  surrounding  ctrcumstaoces,  and 
then  making  up  one's  mind  whether 
the  intention  of  the  parties,  as  gathered 
£rom  the  instrument  itself,  will  best  be 
carried  out  by  treating  the  inomise  as 
a  warranty  sounding  only  in  damages, 
or  as  a  condition  precedent  by  the 
failure  to  perform  which  the  other 
party  is  relieved  of  his  liability.  In 
order  to  decide  this  question  of  odd- 
stniction,  one  of  the  first  things  yoa 
would  look  to  is,  to  what  extent  the 
accuracy  of  the  statement — the  truth 
of  what  is  promised — would  be  likely 
to  affect  the  substance  and  foundation 
of  the  adventure  which  the  contract  is 
intended  to  carry  out." 

■^  In  Bosasoo  v.  Pitch  Pine  Lumber 
Co.,  138  Fed.  25,  70  C.  C.  A.  455,  the 
charter  party  provided  "Charterers 
have  option  of  cancelling  charter  if 
vessel  not  arrived  at  loading  port  by 
Nov.  15th,  1901."  The  deeognated 
loading  port  was  Ship  Island,  Miss. 
The  vessel  reported  there  for  caigp 
November  12,  1901.  The  charter  also 
provided  that  the  loading  port  should 
be  named  before  the  vessd  left  Venioe, 
and  that  it  should  sail  48  hours  after 
orders  were  given.  Construing  this 
language  as  requiring  the  bark  to  safl 
from  Venioe  within  48  hours  after 
notice  of  loading  port  was  given,  the 
District  Judge,  nevertheless,  decided 
that  the  stipulation  was  not  a  condition 
precedent,  the  iM^ach  of  which  war- 
ranted the  cancdlation  of  the  charter; 
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it  said  that  such  descriptive  statements  in  order  to  be  war- 
ranties (or  so-called  conditions)  must  be  ^'intended  to  be  a 
substantive  part  of  the  contract."  ** 

But  if  a  statement  is  contained  in  the  writing,  the  only 
test  which  is  generally  possible  of  such  an  intention  is  whether 
the  statement  related  to  a  material  matter.^  If  the  charter 
party  is  a  demise  of  the  vessel,  the  purely  promissory  obliga- 
tions of  the  charter  party  on  the  part  of  the  owner  are  limited. 
But  if  the  owner  still  retains  control  of  the  vessel  he  naturally 
engages  in  the  charter  party  to  accept  the  prgposed  cargo  and 
make  the  agreed  voyage  or  voyages.  Subsidiary  provisions 
in  regard  to  loading  and  imloading  are  conmion.  The  primary 
obligations  on  the  part  of  the  charterer  are  to  load  and  unload 
the  vessel  and  to  pay  agreed  freight. 

§  1076.  A  charter  party  contemplates  a  double  transaction. 
A  charter  party,  it  seems,  is  a  contract  of  a  type  previously 


but  that  in  view  of  the  subsequent 
provision  for  cancelling  the  charter  if 
the  baric  reached  Ship  Island  after 
November  15th  the  failure  to  sail  from 
Venice  within  48  hours  was  the  breach 
of  an  independent  covenant  which 
entitled  the  charterer  to  any  damage  it 
might  have  sustained  thereby  but  did 
not  give  it  the  right  to  refuse  the  bark. 
The  Circuit  Court  of  Appeals  sustained 
this  position. 

^  In  Behn  9.  Bumess,  3  B.  &  S.  751, 
755,  ¥^lliams,  J.,  said:  "With  respect 
to  statements  in  a  contract  descriptive 
of  the  subject-matter  of  it,  or  of  some 
material  incident  thereof,  the  true 
doctrine,  established  by  principle  as 
well  as  authority,  appears  to  be, 
generally  speaking,  that  if  such  de- 
scriptive statement  was  intended  to  be 
a  substantive  part  of  the  contract,  it  is  to 
be  regarded  as  a  warranty,  that  is  to 
say,  a  condition  on  the  failure  or  non- 
performance of  which  the  other  party 
may,  if  he  be  so  minded,  repudiate  the 
contract  in  toto,  and  so  be  relieved  from 
performing  his  part  of  it,  provided  it 


has  not  been  partially  executed  in  his 
favor.  If,  indeed,  he  has  received  the 
whole  or  any  substantial  part  of  the 
consideration  for  the  promise  on  his 
part,  the  warranty  loses  the  character 
of  a  condition,  or,  to  speak  more 
properly,  ceases  to  be  available  as  a 
condition,  and  becomes  a  warrant  in 
the  narrower  sense  of  the  word — viz., 
a  stipulation  by  way  of  agreement, 
for  the  breach  of  which  a  compensation 
must  be  sought  in  damages." 

M  In  Behn  9.  Bumess,  3  B.  &  S.  751, 
755,  the  charter  party  stated  that  the 
ship  was  then  in  the  port  of  Amster- 
dam. This  was  not  true  and  the 
defendant  refused  to  accept  and  load 
the  vessel.    Williams,  J.,  said: 

"The  question  is  simply  whether, 
in  the  true  construction  of  the  charter 
party,  the  Court  ought  to  infer  that 
the  statement  as  to  the  ship's  being  at 
that  date  in  the  port  of  Amsterdam 
was  meant  to  be  a  substantive  part  of 
the  contract,  or  a  representation  col- 
lateral to  it.  And  this  question  ap- 
pears to  be  properly  raised  by  the 
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referred  to^  where  a  double  transaction  is  contemplated. 
The  furnishing  a  proper  vessel  and  the  acc^tance  of  it  by 
the  charterer  are  mutual  performances  intended  as  the  ex- 
change for  one  another.  The  payment  of  freigiht,  however, 
is  in  exchange  not  for  the  vessel  but  for  the  carriage  of  the 
goods.  If  the  goods  are  safely  carried  the  fact  that  the  vessel 
was  unseaworthy  becomes  immaterial.  Of  course  if  the 
charterer  when  he  loaded  the  vessel  knew  or  oug)it  to  have 
known  that  it  was  unseaworthy  his  election  to  go  on  with  the 
contract  would .  preclude  him  from  subsequent  objection, 
though  not  necessarily  from  suing  for  damages  suffered  be- 
cause of  the  breach  of  warranty.  It  may  be  supposed,  how- 
ever, that  the  charterer  did  not  know  and  could  not  have 
ascertained  the  unseawortiiiiness  of  the  vessel.  In  such  a 
case  he  can  hardly  be  said  to  have  made  a  binding  election, 
and  he  should  be  allowed,  even  if  he  has  loaded  the  vessel, 
to  reclaim  his  goods  and  avoid  the  charter  party.» 

§  1077.  Express  warranties. 

The  statements  in  charter  parties  which  have  usually  been 
construed  as  warranties  fall  into  several  classes,  as  statements  of 

1.  The  shippers  registered  classification.^  This  warranty 
does  not  involve  any  obligation  that  the  classification  is 
accurate  or  that  it  will  continue  xmtil  the  expiration  of  tlie 
charter  party.*® 

2.  The  ship's  capacity.** 

3.  The  name  and  nationality  of  the  vessel.  The  importance 
of  this  may  be  considerable  in  time  of  war.*' 

4.  The  place  of  the  ship  at  the  making  of  the  charter  {Mirty, 
or  some  other  specified  time.*' 

avennent  in  the  plea  that  time  and  the  charterer  might  have  abandoned  the 

situation  of  the  vessel  were  essential  yacht  on  discovering  this  fact,  without 

and  material  parts  of  the  contract."  further  lialniity  to  the  owner. 

•'See  §873.  ••Routh  v.  MacmiDan,  2  H.  &  C. 

"  In  Ronalds  v.  Leiter,  109  Fed.  905,  750;  French  o.  Newgass,  3  C.  P.  D.  163. 

907,  48  C.  C.  A.  708,  the  vessd  being  «French  v.  Neip^ass,  3  C.  P.  D.  163. 

found    imseaworthy,    the    jury   were  *^  Barker  t;.  Windle,  6  E.  A:  B.  675; 

directed  in  accorduice  with  the  de-  Mackill  v.  Wright,  14  A.  C.  106. 

dsion  of  the  Supreme  Coiurt  in  Strong  *'  See  Behn  v.  Bumess,  3  B.  ^  S.  751, 

V.  United  States,  154  U.  S.  632,  14  757. 

Sup.  Ct.  1182,  24  L.  Ed.  664,  that  the  » In  Ollive  v.  Booker,  1  Exdi.  416, 
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Where  the  statement  is  in  terms  that  the  vessel  will  be 
at  a  certain  place  on  a  given  day  in  the  future^  it  is  rather 
in  the  nature  of  an  ordinary  promise  than  analogous  to  rep- 
resentations of  existing  facts,  but  no  distinction  seems  taken 
in  the  cases.   Certainly  the  promise  is  material.^^ 


a  statement  that  the  ship  was  "now  at 
sea  having  sailed  three  weeks  ago/' 
was  held  a  warranty  excusing  the 
charterer  from  accepting  the  ship.  In 
Behn  v.  Bumess,  1  B.  &  S.  877,  3  B. 
A  S.  751,  a  statement  that  the  chartered 
vessel  was  "now  in  the  Fbrt  of  Am- 
sterdam," was  held  if  untrue  to  justify 
a  refusal  to  accept. 

In  Davison  v,  Vonlingen,  113  U.  S. 
40,  49,  28  L.  Ed.  885,  5  Sup.  Ct.  346, 
the  court  said:  "That  the  stipulation 
in  the  charter  party,  that  the  vessel  is 
'now  sailed,  or  about  to  sail,  from 
Benisaf,  witii  cargo,  for  Philadelphia,' 
is  a  warranty,  or  a  condition  precedent, 
is,  we  think,  quite  clear.  It  is  a  sub- 
stantive part  of  the  contract,  and  not 
a  mere  representation,  and  is  not  an 
independent  agreement,  serving  only 
as  a  foundation  for  an  action  for  com- 
pensation in  damages.  A  breach  of  it 
by  one  party  justifies  a  repudiation  of 
the  contract  by  the  other  party,  if  it 
has  not  been  partially  executed  in  his 
favor.  The  case  falls  within  the  class 
of  which  dahohn  9.  Hays,  2  Man.  & 
Gr.  257;  QOive  v.  Booker,  1  Exch.  416; 
Oliver  o.  Fielden,  4  Exch.  135;  Gorria- 
sen  V.  Perrin,  2  G.  B.  (N.  S.),  681; 
Crookewit  v.  Fletcher,  1  H.  &  N.  883; 
Seegrar  v,  Duthie,  8  G.  B.  (N.  S.)  45; 
Bdm  V.  Bumess,  3  B.  &  S.  751;  Gork- 
ling  V.  Massey,  L.  R.  8  G.  P.  395,  and 
Lowberv.  Bangs,  2  WaU.  728»  17  L.  Ed. 
768,  are  examples;  and  not  within  the 
clasB  iDustrated  by  Tarrabochia  v. 
Hickie,  1  H.  &  N.  183;  Dimech  v. 
Ooiiett,  12  Moore  P.  G.  199,  and 
CSipsham  v,  Vertue,  5  Q.  B.  265.  It  is 
sqppareot,  from  the  averments  in  the 
pleadingB  of  the  charterers  of  facts 
which  are  established  by  the  findings. 


that  time  and  the  situation  of  the 
vessel  were  material  and  essential 
parts  of  the  contract.  Gonstruing  the 
contract  by  the  aid  of,  and  in  the  light 
of,  the  circumstances  existing  at  the 
time  it  was  made,  averred  in  the 
pleadings  and  found  as  facts,  we  have 
no  difficulty  in  holding  the  stipulation 
in  question  to  be  a  warranty." 

In  Bentsen  v.  Taylor,  [1803]  2  Q.  B. 
274,  "now  sailed  or  about  to  sail  from 
a  pitch  pine  port  to  the  United  King- 
dom" were  similarly  construed.  In 
Giuseppe  t^.  Manufacturers'  Export 
Go.,  124  Fed.  663,  665,  the  court  said: 
"'Time  and  situation  of  a  vessel  are 
materially  essential  parts  of  the  con- 
tract of  a  charter  party  affreightment.' 
Gray  v.  Moore  (G.  G.),  37  Fed.  266; 
Lowber  v.  Bangs,  2  Wall.  732, 17  L.  Ed. 
768;  Davison  v.  Von  Lingen,  113  U.  S. 
40,  5  Sup.  Gt.  346, 28  L.  Ed.  885.  'The 
place  where  a  ship  is,  is  a  material 
point  in  making  the  charter  party,  for 
two  reasons:  The  charterer  learns  what 
sort  of  a  voyage  the  ship  is  about  to 
make,  and  also  how  long  it  wiU  prob- 
ably be  before  the  ship  arrives.  .  .  . 
The  statement  of  the  place  of  the  ship 
is  a  substantive  part  of  the  conr 
tract.  .  .  .  This  statement  is  a  con- 
dition precedent.' " 

*^A  statement  that  a  chartered 
vessel  was  "expected  to  be  at  X  about 
the  15th  of  December"  was  held  a 
warranty  in  Gorkling  v.  Massey,  L.  R. 
8  G.  P.  395.  So  a  statement  that  a 
ship  was  "now  on  the  stocks  and  ready 
to  receive  cargo  in  all  May."  GUver  v, 
Fielden,  4  Exch.  135;  and  a  statement 
that  the  ship  was  "to  proceed  to  X, 
the  vessel  to  sail  from  New  York  on  or 
before  the  4th  of  February."  Glaholm 
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§  1078.  Implied  warranties.    Seaworthiness. 

Besides  the  express  warranties  contained  in  charter  parties 
there  are  implied  in  every  such  contract,  except  so  far  as  the 
express  terms  of  the  agreement  may  limit  them,  warranties 
or  undertakings  by  the  owner  (1)  that  the  ship  is  seaworthy; 
(2)  that  the  ship  shall  begin  and  continue  the  voyage  with 
reasonable  diligence  and  without  unnecessary  deviation. 
The  basis  of  the  undertaking  of  seaworthiness  is  the  same  as 
that  of  implied  warranties  in  the  sale  of  goods;  the  shipowner 
is  in  a  position  to  know  the  condition  of  his  ship  and  the 
charterer  justifiably  relies  upon  his  judgment.  As  in  the 
case  of  other  warranties  the  extent  of  the  obligation  is  not 
limited  to  cases  of  negligence — ^the  imdertaking  is  absolute 
that  the  ship  is  fitted  to  meet  the  ordinary  perils  of  the  voyage 
or  voyages  contracted  for,**^  but  insurability  of  the  cargo  at 
usual  rates  is  not  by  implication  of  law  a  test  of  such  fitness." 
Sometimes  the  parties  provide  in  the  charter  a  method  of 
determining  whether  the  warranty  has  been  broken.*^  The 
obligation  applies  not  only  to  the  condition  of  the  vessel  at  tlie 


V,  Hays,  2  M.  <fe  G.  257.  See  also 
The  Themis,  244  Fed.  545. 

"Steele  v.  State  line  Steamship 
Co.,  3  A.  C.  72,  86;  Hedley  v.  Knkney 
Steamship  Co.,  [1894]  A.  C.  222,  227; 
Maori  King  v.  Hughes,  [1895]  2  Q.  B. 
550;  McFadden  v.  Blue  Star  Line, 
[1906]  1  K.  B.  697,  706;  Work  v. 
Leathers,  97  U.  S.  379,  24  L.  Ed.  1012; 
The  Caledonia,  157  U.  S.  124,  39  L. 
Ed.  644,  15  S.  Ct.  567;  The  Jeannie, 
225  Fed.  178,  180;  Arundel  Sand  & 
Gravel  Co.  v.  Naylor,  242  Fed.  494, 
155  C.  C.  A.  270. 

••  In  J.  J.  Moore  A  Co.  v,  Cornwall, 
144  Fed.  22,  75  C.  C.  A.  180,  the  court 
said:  ''A  warranty  of  seaworthiness 
in  a  charter  does  not  imply  a  warranty 
of  the  insurability  of  the  vessel's 
cargo  at  the  usual  rates,  and  a  refusal 
of  insurance,  while  it  may  be  considered 
as  evidence  of  unseaworthiness,  is 
never  of  itself  conclusive  thereof,  but 
is  a  fact  to  be  considered  in  connection 


with  evidence  of  the  actual  ocmditioD 
of  the  vessel."  See  also  EEarloff  v. 
Barber,  150  Fed.  185. 

^  In  Cornwall  p.  J.  J.  Moore  A  Co., 
125  Fed.  646,  affd.  144  Fed.  22,  75 
C.  C.  A.  180,  the  charter  party  con- 
tained the  following  provision:  ''Cap- 
tain to  furnish  charterers  a  certificate 
from  charterers'  marine  surveyor  (at 
San  Frandsoo)  that  the  vessel  is  in' 
proper  condition  for  the  voyage. 
Should  the  vessel  f afl  to  pass  a  satis- 
factory survey  this  charter  to  be  void 
at  charterer's  option."  It  was  held 
that  this  provision  was  for  the  purpose 
of  determining  the  seaworthiness  of 
the  vessel  for  the  voyage  in  huU  and 
equipment,  and  that  the  charteros 
could  exercise  the  option  given  to 
cancel  the  charts*  only  on  an  adverse 
report  of  their  surveyor  after  an  actual 
survey,  which  it  was  incumbent  on 
them  to  have  made  unless  prevented 
by  the  fault  of  the  owners. 
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time  of  the  charter,  but  at  the  tune  of  sailmg;^  and  there  is 
a  further  obligation  implied  that  it  shall  continue  seaworthy 
during  the  voyage  subject  to  the  exceptions  stated  in  the 
contract,  and  to  the  qualifications  which  the  law  makes  to 
the  liability  of  a  common  or  a  private  carrier,  as  the  case 
may  be.^  The  same  principle  is  applied  to  charters  for  a 
series  of  voyages  or  for  a  period  of  time  as  to  charters  for  a 
single  voyage.^®  The  owner  may  be  relieved  of  the  obligation 
of  warranty  which  would  otherwise  be  implied  not  only  by 
express  agreement,  but  where  the  charter  is  a  demise,^^  a 
patent  defect  which  the  charterer  has  had  an  opportunity 


*■  Cohn  p.  Davidson,  2  Q.  B.  D.  455 
The  GleDfmin,  10  Ptobate  Div.  103 
The  Undaunted,  11  Ptobate  Div.  46 
The  Waikato,  [1899]  1  Q.  B.  56;  Bow- 
TiDg  V.  Thebaud,  56  Fed.  520,  5  C.  C.  A. 
640, 11  U.  S.  App.  648. 

••See  Wonns  v.  Storey,  11  Exch. 
427;  The  Rona,  51  L.  T.  28.  In  Work 
V.  Leathers,  97  U.  S.  379,  380,  24  L. 
Ed.  1012,  Swayne,  J.,  said:  The  owner 
"is  obliged  to  keep  her  in  proper 
repair  unless  prevented  by  perils  of  the 
sea  or  unavoidable  accident.  Such 
is  the  implied  contract  where  the  con- 
trary does  not  appear.  Putnam  t;. 
Wood,  3  Mass.  481,  3  Am.  Dec.  179.'' 
The  owner  may  also  be  liable  for  negli- 
gence if  by  failure  to  repair  during  the 
voyage  he  causes  injury  to  the  cargo 
even  though  the  defective  condition  of 
the  vessel  arose  from  excepted  perils. 
Thin  p.  Richards,  [1892]  2  Q.  B. 
141. 

''In  Dene  Shipping  Co.  v.  Tweedie 
Trading  Co.,  143  Fed.  854,  856,  74 
C.  C.  A.  606,  the  court  said:  "Appel- 
lant sedks  to  make  a  distinction  be- 
tween time  charters,  such  as  the  one 
in  question,  and  voyage  charters.  We 
fail  to  see  what  bearing  this  can  have 
upon  the  fundamental  question  in 
this  case,  which  is  that  of  seaworthi- 
ness. Mr.  Justice  Day,  delivering  the 
opinion  of  the  Supreme  Court  of  the 
United  States  in  The  Southwark,  191 


U.  S.  1,  24  Sup.  Ct.  1,  48  L.  Ed.  65, 
says:  'In  the  case  of  The  Silvia,  171 
U.  S.  462, 19  Sup.  Ct.  7,  43  L.  Ed.  241, 
Mr.  Justice  Gray  said:  "The  test  of 
seaworthiness  is  whether  the  vessd 
is  reasonably  fit  to  carry  the  cargo 
which  she  has  undertaken  to  trans- 
port." This  is  the  oonmionly  accepted 
definition  of  seaworthiness.  As  sea- 
worthiness depends  not  only  upon  the 
vessel  being  staunch  and  fit  to  meet 
the  perils  of  the  sea,  but  upon  its 
character  in  reference  to  the  particular 
cargo  to  be  transported,  it  follows 
that  a  vessel  must  be  able  to  transport 
the  cargo  which  it  is  held  out  as  fit  to 
carry,  or  it  is  not  seaworthy  in  that 
respect.'  The  agreement  of  the  owner 
is  that  the  vessel  shall  be  fit  for  the 
services  in  which  it  is  employed,  in- 
cluding therein  fitness  for  the  carriage 
of  such  reasonable  and  proper  cargo 
as  she  may  take  on  board.  In  this 
case  the  owners  agreed  under  the 
charter  that  the  vessel  should  be  'in 
every  way  fitted  for  the  service  .  .  . 
to  be  employed  in  carrying  lawful 
merchandise.'  They  fafled  to  carry 
out  this  agreement,  and  the  expenses 
of  the  charterer,  and  deduction  for 
time  lost  in  repairing  the  resulting 
damage  were  properly  offset  against 
the  charter  hire.  The  decree  is  af- 
firmed, with  interest  and  costs." 
T^  See  supra,  §  1074. 
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to  discover  by  inspecting  the  vessel  will  not  render  the  owner 
liable/'  the  same  principles  being  applicable  as  in  case  of 
the  sale  of  a  ship  or  other  chattel/'  ''A  vessel  to  be  sea- 
worthy must  be  tight,  staimch,  strong,  well  furnished,  maimed 
and  victualled,  and  in  all  respects  equipped  in  the  usual 
manner"  for  the  service  for  which  it  is  engaged J^  What 
amoimts  to  seaworthiness  or  the  reverse  will  vary  ac- 
cording to  the  voyage  and  the  nature  of  the  cargo  to  be 
carried.^* 

''Ordinarily  .  .  .  the  charterer  is  required  to  fiunish  what 
may  be  rendered  necessary  in  the  way  of  fittings  by  reason 
of  the  character  of  the  cargo,  such  as  grain,  for  example,  but 
where  the  ship,  owing  to  her  construction,  requires  something 
to  be  done  to  put  her  in  the  condition  presented  by  ordinary 
seaworthy  vessels  for  lawful  cargo  then  the  burden  is  justly 
upon  her."  ^* 


'*  Saoford  &  Brooks  Co.  v.  Columbia 
Dredgmg  Co.,  160  Fed.  362,  177  Fed. 
S78,  101  C.  C.  A.  92;  The  Transit, 
260  Fed.  71, 162  C.  C.  A.  243. 

7*  See  supra,  ii9S2H9eq, 

7«The  Jeannie,  225  Fed.  178,  180. 
The  vessel  must  be  seaworthy  in  re- 
spect to  stowage  of  the  cargo,  /d.,  p. 
183;  Corsar  v,  Spreckels,  141  Fed.  260, 
269,  72  C.  C.  A.  378.  Cf,  The  Thorsa, 
[1916]  Plrob.  257. 

7*  See  Thin  v,  Bichards,  [1892]  2 
Q.  B.  141;  Maori  King  v.  Hughes, 
[1895]  2  Q.  B.  550;  Queensland  Bank 
V.  Peninsular,  etc.,  Co.,  [1898]  1  Q.  B. 
567;  The  Caledonia,  157  U.  S.  124,  39 
L.  Ed.  644,  15  S.  C.  Rep.  537;  The 
Southwark,  191  U.  S.  9,  48  L.  Ed.  65, 
24  Sup.  Ct.  Rep.  3;  The  Jeannie,  225 
Fed.  178,  180;  The  Hispania,  242  Fed. 
95,  156  C.  C.  A.  523. 

"  In  Tweedie  Trading  Co.  v.  Dene 
Steam  Shipping  Co.,  140  Fed.  779, 
781,  (affd.  143  Fed,  854,  74  C.  C.  A. 
606),  the  court  added:  "A  cargo  of 
asphalt  was  lawful  and  it  was  known 
that  this  ship  would  in  all  probability 


be  emplo3red  to  cany  one  Cram  Trini- 
dad. The  pennanent  battens  were  a 
detriment  to  the  carriage  of  this 
material  and  it  was  i4>parently  the 
ship's  duty  to  prepare  herself  for  it" 
Of.  The  Hiram,  101  Fed.  138.  Tliere, 
the  vessel  was  described  in  the  charter 
as  a  water-ballast  ship,  and  was  so 
accepted  without  objection  by  the 
charterra*,  ih^o  contracted  for  the 
carriage  in  h^  of  a  cargo  of  cattle. 
The  charterer  desired  to  load  a  number 
of  the  cattle  on  the  deck,  which  was 
refused  by  the  master  on  the  ground 
that  it  would  be  unsafe,  with  the 
baUast  the  ship  carried.  It  was  he^ 
that  he  could  not  be  required  to  pro- 
vide additional  ballast  nor  could  the 
ship  be  hdd  liable  for  his  refusal  to 
load  the  cattle  as  required  by  tiie 
charterer;  it  being  shown  that  his 
objections  were  wdl  founded,  and 
there  being  no  provision  of  the  diarter 
specifically  requiring  the  vessel  to  take 
a  deck  cargo,  or  to  cany  any  epeeifie 
numb^  of  cattle. 
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§  1079.  Implied  obligation  to  prosecute  the  voyage  promptly 
and  without  deviation. 

The  undertaking  to  begin  and  continue  the  voyage  with 
reasonable  despatch  and  without  deviation  is  promissory 
in  character.  The  owner  is  not  here  asserting  expressly  or 
impliedly  a  present  fact  but  promising  to  do  something  in 
the  future — something  moreover  which  is  within  his  power 
to  do.  It  is  not  like  an  agreement  that  a  certain  state  of 
affairs  which  is  not  within  the  control  of  the  promisor  shall 
exist  in  the  future.  So  far,  therefore,  as  there  is  any  dis- 
tinction in  the  legal  effect  of  a  warranty  and  an  ordinary 
promise,  the  obligation  of  reasonable  despatch  sholdd  have 
attached  to  it  the  incidents  of  ordinary  promises,  and  in 
considering  whether  a  breach  excuses  the  charterer,  the  test 
to  be  applied  should  be  the  materiality  of  the  breach.^  It 
is  true  that  the  owner  may  be  prevented  from  fulfilling  his 
obligation  by  matters  beyond  his  control,  which  will  excuse 
him  from  liability,  but  this  is  true  of  any  promise.  Even 
though  the  delay  is  due  to  perils  of  the  sea  and,  therefore, 
the  owner  is  not  liable  for  it,  the  charterer  may,  nevertheless, 
refuse  to  continue  performance  if  the  delay  is  imreasonable 
having  regard  to  the  character  of  the  commercial  adventure 
in  question,  or,  as  it  is  often  put,  if  the  delay  frustrates  the 
object  of  the  voyage.^®  So  where  those  in  charge  of  the  vessel 
abandon  her  for  whatever  cause,  the  owner  of  the  cargo  may 
treat  the  contract  of  affreightment  as  terminated.^^  The 
light  of  a  charterer  to  refuse  to  proceed  on  account  of  the 
shipowner's  delay  b  even  clearer  where  the  owner  is  m 
fault.^    Unnecessary  deviation  also  subjects  the  carrier  to 


^  Freeman  p.  Taylor,  8  Bing.  124; 
MacAndrew  v.  Chappie,  L.  R.  1  C.  P. 
643. 

"  Jackson  v.  Union  Marine  Ins.  Co., 
L.  R.  10  C.  P.  125;  Tully  v.  Howling, 
2  Q.  B.  D.  1S2;  Assicxuraidoni  Generali 
V.  Steamship  Bessie  Morris  Co.,  [1882] 
1  Q.  B.  571,  577;  Porteous  v.  Williams, 
115N.Y.116,21N.E.711. 

"The  Cito,  7  P.  D.  5;  The  Amo, 
72  L.  T.  621;  H.  Newsmn  &  Co.,  Ltd.,  v. 
Bradley,  1917]  2  K.  B.  112. 


"^In  Giuseppe  v.  Manufacturers' 
Export  Co.,  124  Fed.  663,  the  defend- 
ants chartered  from  the  owners'  agent 
in  Mobile  an  Italian  ship  to  be  loaded 
in  Mobile.  The  charter  party  stated 
that  she  was  then  on  passage  from 
Sydney  to  Genoa,  Italy,  and  stipulated 
that  she  should  'proceed  with  all 
possible  dispatch  to  port  of  loading  to 
enter  upon  this  chart^er.'  Defendants 
required  the  ship,  not  later  than 
November,  to  carry  a  cai^o  they  had 


2014 


WILLISTON  ON  CONTRACTS 


§1079 


liability  for  damages.^^  What  amounts  to  a  deviation  de- 
pends upon  the  customary  route  between  the  ports  in  question. 
A  more  troublesome  question  is  whether  the  deviation  in 
question  was  necessary  or  reasonable.  Deviation  to  save 
life  is  permissible  but  not  to  save  property  of  third  persons." 
Therefore  to  tow  a  vessel  in  distress  is  wrongful.^'  Deviation 
for  repairs  made  necessary  by  an  excepted  peril  is  permis- 
sible, if  limited  to  such  a  port  of  refuge  as  will  cause  no  un- 
necessary delay  or  expense.®^  If  information  is  received  of 
unusual  dangers  in  the  contemplated  voyage,  a  reasonable 
deviation  is  permissible  to  avoid  it,^^  and  even  relanding 
and  refusing  to  cany  may  be  justified  if  previously  unforeseen 
perils,  as  danger  of  capture  of  a  contraband  cargo,  arise." 
Moreover,  a  right  to  deviate  may  be  stipulated  for  by  the 
terms  of  the  contract.^    But  such  a  clause  must  be  given  a 


sold,  and  relied  on  the  agent's  represen- 
tation that  she  could  reach  Mobile  by 
that  time.  Nothing  was  said  as  to 
whether  she  was  then  canying  a  cargo. 
She  arrived  in  Genoa  September  27th 
with  a  cargo  of  coal,  and  saUed  from 
there  for  Mobile  December  7th,  not 
arriving  until  in  the  following  March, 
when  defendants  refused  to  load  her, 
having  previously  procured  another 
vessel.  The  weight  of  evidence  was 
that  there  were  good  facilities  in  Genoa 
for  discharging  coal,  and  that  the  ship 
in  the  usual  course  there  should  have 
discharged  in  from  10  to  14  days,  and 
should  have  been  ready  to  saU  in  from 
10  to  12  days  more.  It  was  hM,  that 
the  provision  that  she  should  "proceed 
with  all  possible  dispatch"  was  a 
warranty,  and  that  her  remaining  in 
Genoa  for  70  days  was  unusual  and 
unnecessary,  and,  in  view  of  the  cir- 
cumstances under  which  the  charts* 
was  made,  relieved  defendants  from 
the  obligation  to  accept  her  when 
tendered. 

"  Thorley  ».  Orchis  S.  8.  Co.,  [1907] 
1  K.  B.  660;  Robinson  v.  Hoist,  96 
Ga.  19,  23  S.  E.  76. 

"*  Scaramanga  v.  Stamp,  5  C.  P.  D. 


295.  See  the  Barter  Act,  27  U.  S. 
Stat.  445,  S  3, 3  U.  S.  Comp.  St  (1901), 
p.  2946,  infra,  i  1106. 

••Ibid. 

•«  Phelps  V.  HiU,  [1891]  1  Q.  B.  e05w 

•»  The  Teutonia,  L.  R.  4  P.  C.  171, 
179;  Nobel's,  etc.,  Go.  v.  Jenkins,  [1896] 
2  Q.  B.  326. 

«  The  Styria  v.  Morgan,  186  U.  S.  1, 
46  L.  Ed.  1027,  22  Sup.  Ct.  Rep.  731. 
The  Styria,  an  Austrian  steamship 
sailing  from  Trieste  via  Sicilian  ports 
to  New  York,  took  on  board  at 
Port  Empedode,  SicUy,  a  quantity  of 
sulidiur  for  New  York.  Before  sailing 
the  master  learned  that  war  had 
broken  out  between  Spain  and  the 
United  States,  and  as  sulphur  was  an 
article  contraband  of  war,  he  had  the 
sulphur  all  unloaded  and  war^oused 
at  Port  Empedode  before  sailing.  The 
court  hdd  that  the  master  was  justified 
in  so  doing,  having  reasonable  regprd 
for  the  interests  of  both  ship  and  cargo. 
C/.  Mitsui  ft  Go.,  Ltd.,  v.  Watts,  Watts 
&  Go.,  Ltd.,  [1916]  2  K.  B.  826;  Watts, 
Watts  ft  Go.,  Ltd.,  v.  Mitsui,  [1917]  A. 
G.227. 

"'See  Velasoo,  etc.,  R.  Go.  v.  The 
Brixham,   54   Fed.   539;   Huribut  v. 
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reasonable  construction  and  unless  the  language  clearly 
requires  that  result,  will  not  authorize  such  deviation  as 
would  frustrate  the  object  of  the  voyage." 


§  1080.  Effect  of  breach  of  warranty. 

Two  methods  of  dealing  with  breach  of  warranty  seem 
suggested  by  the  cases:  1.  That  a  warranty  is  to  be  dealt 
with  like  any  promise  in  a  contract.  On  this  theoiy  the 
warrantor  will  always  be  liable  for  the  damages  caused  by 
his  breach  of  warranty,  and  the  other  party  wiU  be  justified 
in  refusing  to  go  on  with  the  contract,  or  will  not  be  so  justi- 
fied according  as  the  breach  is  of  vital  importance  or  not, 
and  according  as  the  eictent  of  part  performance  and  the 
impossibility  of  restoring  the  parties  to  their  former  status 
may  make  it  desirable  to  compel  the  injured  party  to  continue 
I>erformance  and  to  seek  redress  in  dama^ges.  Under  the 
second  view  the  preliminary  inquhy  whether  an  undertaking 
amounts  to  a  warranty  depends  on  the  materiality  of  the 
promise.  But  when  once  it  has  been  determined  to  be  material 
and  therefore  a  warranty,  any  breach  whatever  is  operative 
to  entitle  the  injured  party  not  only  to  sue  for  damages,  but 
also  to  refuse  to  continue  performance.  In  support  of  the 
latter  view  the  analogy  of  warranties  both  in  the  law  of  sales 
and  of  insurance  may  be  cited.  Where  rescission  is  permitted 
for  breach  of  warranty  in  a  sale,  it  seems  to  be  allowed  with- 
out r^ard  to  the  magnitude  of  the  breach,"  and  in  insurance 
law  when  a  stipulation  has  once  been  called  a  warranty, 
any  breach  which  cannot  be  disposed  of  under  the  maxim 
de  minimis  non  aurai  lex  is  fatal.^ 


Tumure,  81  Fed.  208,  61  U.  S.  App. 
280, 28  C.  C.  A.  335,  aff'g  76  Fed.  587; 
Pacific  Coast  Co.  v,  Yukon,  etc.,  Co., 
155  Fed.  29,  83  C.  C.  A.  625;  Gaith^ 
V.  Myrick,  9  Md.  118,  66  Am.  Dec.  316. 

"  Potter  V,  Burrell,  [1897]  1  Q.  B.  97; 
Aidaa  S.  S.  Co.  v,  Theband,  35  Fed. 
Rep.  620.  See  also  James  Morrison  & 
Co.,  lim.,  V.  Shawy  etc.,  Co.,  [1916]  2 
K.  B.  783. 

» InSra,  { 1462. 

*> "  A  warranty  in  a  policy  of  insur- 


ance is  a  condition  or  contingency,  and 
unless  that  is  performed,  it  is  no  con- 
tract. It  is  perfectly  inmiaterial  for 
what  purpose  a  warranty  is  intro- 
duced, but  being  inserted,  the  con- 
tract does  not  exist,  [or  no  liability 
under  the  contract  arises]  uxiless  it  is 
literally  complied  with."  Madde  v, 
Pleasants,  2  Binney,  363,  373.  Many 
decisions  are  collected  in  2  Cool^, 
Briefs  on  Ins.  1154  et  seg.;  6  Id,  443 
H  acq.,   May,  Ins.,  §  151.     The  dis- 
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It  has  been  su^ested  that  if  a  so-caUed  warranty  of  aa 
existing  fact  is  untrue,  there  is  in  principle  such  a  repugnancy 
between  the  fact  warranted  and  the  truth  as  to  prevent  the 
existence  of  a  contract,'^  though  it  is  clear  that  this  is  not 
the  law.  Where  a  seller  agreed  to  sell  specific  barrels  as  ''these 
barrels  of  mackerel/'  and  the  barrels  contained  salt  instead 
of  mackerel,  it  is  urged  that  there  is  no  contract,  if  it  can 
be  supposed  that  the  mistake  was  an  innocent  one  on  both 
sides.'^  Why,  it  may  be  asked,  is  not  the  untruth  of  a  material 
fact  equally  destructive  of  the  contract  in  a  charter  party? 
If,  for  instance,  the  charter  states  the  vessel  is  tiiien  in  the 
port  of  Amsterdam  and,  in  fact,  it  is  not,  why  is  there  not 
"as  fatal  a  repugnancy  between  the  different  terms  of  this 
contract  as  was  found  in  that  for  the  sale  of  the  barrels  of 
salt  described  as  containing  mackerel?"  *^  There  are  two 
answers:  first,  because  it  is  still  the  same  ship  though  not 
at  Amsterdam.  Whether  words  of  description  go  so  far  to 
the  essence  of  the  thing  described  that  their  untruth  will 
make  it  a  different  thing,  is  a  matter  governed  by  the  popular 
or  general  view  of  mankind  in  regard  to  the  matter.  A  term 
of  description  may  be  very  material  and  yet  not  affect  the 
identity  of  the  thing  in  question,  and  it  is  only  when  it  can 
be  said  that  there  is  no  such  thing  in  existence  as  that  in 
r^ard  to  which  the  parties  were  bargaining  that  a  transaction 
to  which  the  parties  have  given  mutual  assent  can  be  ab- 
solutely void.'^  A  lesser  mistake  may  be  matmal  and  render 
the  agreement  voidable,  but  it  will  not  make  it  void.  The 
second  answer  is,  that  even  if  the  ship  were  r^arded  as  a 
different  ship  because  not  at  Amsterdam  the  transaction 
involves  an  imdertakii^  by  the  seller  that  all  the  facts  as- 
serted by  him  as  essential  parts  of  the  bargain  shall  be  true. 
Wherever  words  of  description  in  a  contract  are  properly 


tinction  attempted  between  oonditioiis 
precedent  and  warranties  in  Everaon 
V.  General  Accident  &c.  Corp.,  202 
Mass.  169,  173,  88  N.  E.  658,  so  far  as 
insurance  law  is  concerned,  is  not  sup- 
ported by  the  authorities.  In  a  num- 
ber of  States  statutes  have  been  passed 
denying  to  warranties  in  policies  the 


effect  of  defeating  the  insurance,  wfaero 
not  made  with  intent  to  deceive  and 
not  increasing  the  risk.  2  Cool^, 
Briefs  on  Ins.  1189  el  aeq.;  7  id,  448. 

*^  Holmes,  Common  Law,  329. 

•>/6id.    See  abo  infra,  i  1559. 

*'  Holmes,  Common  Law,  390. 

•«  See  Williston,  Sales,  K  ISO,  183. 
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construed  as  the  language  of  one  party,  accepted  and  relied 
on  by  the  other,  they  are  part  of  the  undertaking  of  the  former. 
Therefore,  even  in  the  case  of  the  mackerel,  though  there 
can  be  no  sale,  there  can  be  a  contract.  The  seller  would 
be  liable,  it  is  submitted,  for  failure  to  perform  (though 
performance  would  be  impossible)  an  agreement  to  deliver 
the  ten  barrels  in  question  with  mackerel  that  had  been  con- 
tained in  them  at  the  time  of  the  bargain,  if  the  seller  had 
asserted  as  an  inducement  to  the  sale,  or  as  one  of  its  terms 
that  the  barrels  were  barrels  of  mackerel,  and  the  buyer 
justifiably  relied  on  the  assertion.  It  would  be  possible  to 
suppose  facts  excluding  such  an  assertion  by  the  seller,  but 
they  would  be  imusual,  and  not  analogous  to  the  case  sup^ 
posed  of  the  charter  party. 


§  1081.  Definition  of  a  biU  of  Uding. 

A  bill  of  lading  is  a  written  receipt  given  by  a  carrier  ac- 
knowledging that  goods  have  been  received  for  transportation 
to  a  special  place.  It  ordinarily  contains  the  name  of  the 
person  from  whom  the  goods  have  been  received  and  to  whom 
they  are  to  be  delivered,  as  well  as  a  statement,  partial  or 
complete,  of  the  terms  and  conditions  upon  which  the  carrier 
agrees  to  transport  the  goods.  It  thus  often  repeats  terms 
of  a  charter-party,  if  one  had  previously  been  entered  into 
between  the  shipper  and  carrier.'**  Originally  the  use  of  the 
term  hiU  of  lading  was  confined  to  documents  given  by  the 
masters  of  vessels  for  carriage  of  the  goods  by  sea;  and  in 
England  the  use  of  the  term  is  ptill  so  Umited.^    On  the  conti- 

^  In  Pollard  v,  Vinton,  105  U.  S.  7,  copied  in  other  States:   Rev.  Code, 

8,  26  L.  Ed.  996,  a  biU  of  lading  was  Mont.    (1907),    {  5314;    Rev.    Codes, 

defined  as  "an  instrument  of  a  two-  N.  Dak.    (1905),   (5646;  Gen.  Stat. 

fold  character.    It  is  at  once  a  receipt  Okl.   (1908),   §  2990;  Rev.   Codes,  S. 

and  a  contract.    In  the  former  char-  Dak.  (1903),  C.  C,  §  1551. 

acter  it  is  an  acknowledgment  of  the  *<Encyc.  of  Laws  of  £2ngland  (2d 

receipt  of  property  on  board  his  vessel  ed.),  222,  quoting  English  judicial  de- 

by  the  owner  of  the  vessel;  in  the  latter  tions.     Dealings  with  goods  in   the 

it  is  a  contract  to  carry  safely  and  hands  of  railroads  seem  to  be  carried 

deliver."    It  may  be  added  that  it  is  on  in  England  by  means  of  delivery 

a]flO  a  symbol  of  the  goods.    Another  orders,  which  may  be  lodged  with  or  ao- 

definition  of  a  bill  of  lading  may  be  oepted  by  the  railroad.    See  Knights  t^. 

found,  in  the  Civil  Code  of  California,  Wiffen,  L.  R.  5  Q.  B.  550;  Coventry  t^. 

Sec.  2126;  and  this  definition  has  been  Great  Eastern  Ry.  Co.,  11 Q.  B.  D.  776 
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nent  of  Europe  the  usage  is  the  same  as  in  England,  althou^ 
with  the  increasing  importance  of  transportation  by  rail- 
roads, documents  similar  in  nature  and  legal  effect  to  bills 
of  lading  are  used  in  case  of  transportation  by  land.  Such 
documents,  however,  are  given  a  different  name  from  those 
used  for  maritime  bills  of  lading.^  In  the  United  States  the 
document  by  which  a  railroad  acknowledges  the  receipt  of 
goods  and  contracts  to  carry  them  to  their  destination,  though 
sometimes  known  imder  other  names,  has  generally  beea 
called  a  bill  of  lading.  The  American  usage  seems  more 
desirable.  There  is  no  occasion  for  distinguishing  the  name 
of  the  document  because  the  transportation  is  to  be  by  land 
rather  -than  by  sea.  Indeed,  at  the  present  time,  through 
bills  of  lading  are  frequently  used  which  relate  to  a  transit 
partly  by  land  and  partly  by  sea.  By  the  Carmack  Amend- 
ment to  the  Interstate  Commerce  Act,^  a  carrier  is  required 
to  give  a  receipt  or  bill  of  lading  to  the  shipper  under  an 
interstate  shipment.^ 

§  1082.  Signature  of  the  parties. 

In  maritime  bills  of  lading  the  master  of  a  vessel  ordinarily 
signs  the  bills.  Though  such  a  signature  does  not  specify 
the  name  of  the  owner  of  the  vessel,  nevertheless  the  owner 
is  bound.  ^  The  owner  himself,  however,  may  sign  the  bill,* 
or  it  may  be  signed  on  his  behalf  by  any  authorized  agent 
other  than  the  master.^ 

Bills  of  lading  issued  for  transportation  on  land  are  almost 
always  signed  in  the  name  of  the  principal;  but  such  a  bill 


^  In  France  the  document  issued  by 
a  railroad  is  called  ''lettre  de  voiture" 
or  ^'rec^piss^;  the  document  issued 
by  a  carrier  by  sea  is  called  "con- 
naissement.''  In  Germany,  similarly 
the  document  issued  by  a  railroad  or 
river  boat  is  called  ^'Ladeschein;" 
the  document  issued  by  a  carrier  by 
sea  "Konnoesement." 

«  Act  of  June  29,  1906. 

**See  the  discussion  of  the  nature 
and  functions  of  a  bill  of  lading  in 
52  Interstate  Com.  Com.  Rep.  671. 

^McTyer  v.   Steele,   26  Ahi.   487; 


Mosely  v.  Lord,  2  Conn.  389;  Stark  v. 
Broom,  7  La.  Ann.  337;  Ferguson  v. 
Cappeau,  6  Har.  &  J.  394;  Blancfaard 
p.  Pkge,  8  Gray,  281. 

*  Dows  p.  Greene,  16  Barb.  72,  32 
Barb.  490,  24  N.  Y.  638;  Dowi  v. 
Perrin,  16  N.  Y.  325;  Dows  p.  Rush, 
28  Barb.  158, 183;  Chandler  p.  Sprague, 
5  Mete.  306,  note.  The  contraiy  de- 
cision of  Wolfe  p.  Myers,  3  Sandf .  7, 
is  discredited. 

'Royal  Canadian  Bank  v.  Oir- 
ruthers,  29  Uj^jer  Canadai  Q.  B. 
283. 
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would  be  valid  and  the  principal  bound  even  though  he  was 
not  specifically  named.  ^  It  is  only  on  principles  of  agency 
that  a  connecting  carrier  can  bind  other  carriers  by  a  through 
bill  of  lading  over  their  lines.  Accordingly^  the  authority 
of  the  issuing  carrier  must  be  shown  in  order  to  bind  other 
carriers  in  the  course  of  the  route.  ^  Though  such  authority 
did  not  originally  exist  the  lack  may  be  supplied  by  subse- 
quent ratification.^  But  the  receipt  and  transportation  of 
tJie  goods  will  not  of  itself  amount  to  ratification  of  the  terms 
of  the  bill  of  lading.^  Doubtless  the  initial  carrier  would  be 
liable  for  breach  of  warranty  of  its  authority  to  act  for  the 
other  carriers  over  whose  lines  the  goods  were  to  be  carried 
by  the  terms  of  the  bill  of  lading,  since  such  a  warranty  exists 
generally  in  the  law  of  agency. 


§  1083.  Order  bills  of  Uding  and  straight  bills  of  Uding. 

In  the  early  cases  on  bills  of  lading  little  regard  seems  to 
have  been  paid  by  the  courts  to  the  distinction  between 
bills  where  the  consignee  in  the  document  was  designated  as 
the  sole  person  to  whom  delivery  might  be  made,  and  bills 
where  by  the  terms  of  the  document  delivery  was  promised  to 
the  order  of  the  consignee.  It  is  probable  that  most  early 
order  bills  of  lading  were  made  to  the  order  of  the  shipper, 
but  the  use  of  the  words  "order,  or  assigns,"  was  rather  to 
enable  the  shipper  to  reserve  the  right  subsequently  to  name 
the  person  to  whom  the  goods  were  to  be  delivered  rather 
than  to  give  n^otiability  to  the  instrument.  In  the  United 
States,  however,  there  has  grown  up  a  custom  of  merchants 
and  bankers  in  regard  to  bills  of  lading  and  warehouse  receipts, 
recognizing  a  distinction  between  such  instruments  when 
made  out  to  "order"  and  when  not  so  made  out,  correspond- 
ing in  most  respects  to  the  distinction  between  the  n^otiable 
and  non-n^otiable  promises  to  pay  money.  The  vital  impor- 
tance of  this  distinction  will  hereafter  appear.^  Perhaps  the 
most  striking  advance  in  the  forms  of  bills  of  lading  first 

^  Lyon  p.  Williams,  5  Gray,  557.  *  Gulf,  etc.,  R.  R.  Co.  v.  Dwyer,  84 

•  Gulf,  etc.,  R.  R.  Co.  v,  Dwyer,  Tex.  194,  19  S.  W.  470. 

84  Tei.  194,  19  S.  W.  470;  Dillingham  ^  Gulf,  etc.,  R.  R.  Co.  v,  Dwyer,  84 

0.  FlBchl,  1  Tex.  av.  App.  546.  Tex.  194,  19  S.  W.  470. 
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recommended  and  afterwards  required  by  the  Interstate 
Commerce  Commission  *  over  forms  previously  in  use,  is  the 
clear  recognition  and  protection  of  this  distinction.  Order 
bills  of  lading  are  reqidred  to  be  printed  upon  yellow  paper; 
straight  bills  of  lading  are  required  to  be  printed  on  white 
paper.  The  words  "order  of"  are  printed  in  the  form  of  an 
order  bill  instead  of  written  as  had  been  the  previous  practice. 
It  becomes  practically  impossible  for  fraudulent  holders  of 
a  straight  bill  of  lading  to  alter  it  into  an  order  bill  of  lading 
in  such  a  way  as  to  deceive  a  purchaser  or  lender.  Notable 
frauds  of  this  sort  had  occurred  under  the  old  practice. 

§  1084.  Issue  of  bills  of  lading. 

A  bill  of  lading,  like  other  formal  documents,  ia  not  binding 
imtil  delivered.^®  The  appropriate  time  for  delivering  it  is 
immediately  after  the  receipt  of  the  goods.  In  contemplation 
of  law  the  goods  are  exchanged  for  the  bill  concurrently.  The 
receipt  of  the  goods  for  transportation  and  the  payment  of 
the  freight  or  the  promise  to  pay  it  being  the  consideration 
for  the  promises  contained  in  the  bill  of  lading.  Apart  from 
the  Carmack  Amendment  to  the  Interstate  Commerce  Act,'^ 
requiring  the  issue  of  bills  of  lading  in  every  interstate  shipment 
by  a  common  carrier,  an  oral  contract  of  carriage  has  the 
same  legal  contractual  validity  as  a  bill  of  lading;  ^'  though 
the  functions  of  a  bill  of  lading  as  a  means  of  dealing  with 
the  goods  obviously  require  a  writing.  The  custom  of  issuing 
receipts  or  biUs  of  lading  is,  moreover,  so  general,  that  when 
goods  are  delivered  to  a  carrier  before  a  bill  of  lading  is  issued, 
the  obligations  of  the  carrier  will  generally  be  merely  that 
of  a  warehouseman.  Unless  a  bill  of  lading  is  issued,  there 
is  still  a  possibiUty  that  the  parties  may  not  agree  on  the 
terms  of  carriage.  The  shipper  would  still  have  a  ri^t  to 
withdraw  the  goods  and,  similarly,  the  carrier  would  have 

"  See  14  Interstate  Com.  Com.  Rep^  "  Mobile,  etc.,  R.  Co.  p.  Jur^,  111 

346,  52  id.  671.  '  U.  S.  5S4, 28  L.  Ed.  527, 4  Sup.  Ct.  566; 

"  Mobile,  etc.,  R.  Co.  v,  Jurey,  111  Missouri,  etc.,  R.  Co.  v.  Patrick,  144 

U.  S.  584,  28  L.  Ed.  527,  4  Sup.  Ct.  Fed.  632,  75  C.  C.  A.  434;  Johnson  v. 

566;  Graham  t^.  Ledda,  17  La.  Ann.  Stoddard,  100  Mass.  306,  309;  Texas 

45.  Pacific  R.  Co.  p.  Nicholson,  61  Tex. 

u  Act  of  June  29,  1906.  491. 
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a  right  to  refuse  to  carry  them  on  any  other  terms  than  those 
it  demanded,  except  in  so  far  as  its  public  duty,  if  it  was  a 
common  carrier,  forbade  such  an  attitude.  ^^  It  sometimes 
happens  that  the  goods  constituting  a  shipment  cannot  all 
be  delivered  to  the  carrier  at  the  same  time.  Under  these 
circumstances  it  is  common  for  a  temporary  receipt  to  be 
fiiven  for  the  various  portions  of  goods,  as  delivered  from 
time  to  time,  and  when  all  have  been  delivered  to  the  carrier 
a  bill  of  lading  is  issued. 

§  1086.  Preparation  of  bills  of  lading  by  shippers. 

The  practice  has  become  common  with  many  large  shippers 
by  rail  in  this  country  of  preparing  their  own  bills  of  lading; 
spur  tracks  frequently  run  into  the  yards  of  factories,  for 
instance,  and  empty  cars  are  brought  there  and  packed  by 
the  employees  of  the  shipper,  and  when  the  cars  are  filled 
the  railroad  removes  them  and  attaches  them  to  its  trains. 
None  of  the  officers  or  agents  of  the  railroad  have  any  knowl- . 
edge  of  the  contents  of  such  cars  except  from  the  statements 
of  the  shipper.  Such  bills  of  lading  are  frequently  marked 
''shippers'  load  and  count,"  to  indicate  that  the  carrier  is 
accepting  the  shipper's  word,  and  will  not  guarantee  its  ac- 
curacy. These  or  similar  words  should  always  be  thus  used 
to  avoid  the  possibility  of  the  deception  of  innocent  third 
persons.  This  is  especially  important  in  the  case  of  order 
bills  of  lading,  on  the  faith  of  the  statements  in  which  large 
sums  of  money  are  advanced.  Even  in  the  case  of  straight 
bills  it  is  important  that  the  words  in  question  should  appear, 
for  though  such  bills  of  lading  are  not  properly  relied  upon 
by  purchasers,  the  practice  is  common  for  the  consignees 
named  in  such  bills  to  pay  the  consignor  the  price  for  the 
goods  described  therein  or  to  make  an  advance  upon  them. 

^>  The  M.  K.  Rawley,  2  Lowell,  447.  right  to  take  them  on  any  other  terms 
In  this  case  goods  were  delivered  to  a  than  those  on  which  the  shipper  offered 
carrier  but  a  dispute  arose  as  to  the  them.  The  carrier  must  accept  these 
form  in  which  the  bill  of  lading  should  terms  or  reject  the  goods  altogether, 
be  given.  The  Court  held  the  property  See  also  Missouri  Pac.  Ry.  Co.  r.  Doug- 
did  not  pass  to  the  buyer  to  whom  the  las,  2  Tex.  Civ.  App.  32  (Willson's 
the  shipper  was  bound  to  send  the  Civ.  Cases). 
goods,  and  that  the  carrier  had  no 
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In  doing  so  the  consignee  rightfully  relies  upon  the  assertion 
by  the  railroad,  that  it  has  received  goods  of  a  certain  de- 
scription for  shipment,  unless  the  carrier  in  some  way  indicates 
that  it  does  not  know  whether  the  goods  described  in  the 
bill  of  lading  have  been  received  by  it  or  not.  On  the  otJier 
hand,  the  carrier  should  not  be  allowed  to  impair  the  value 
of  bills  of  lading  in  commerce,  by  throwing  upon  the  shipper 
under  all  circiunstances  the  burden  of  determining  the  con- 
tents of  a  shipment,  and  by  marking  all  bills,  as  has  some- 
times been  attempted  by  carriers, ' '  shippers  load  and  count. "  " 


§  1086.  Bills  in  sets. 

From  a  very  early  period  it  became  customary  to  issue 
maritime  bills  of  lading  in  sets  of  three  or  more.  The  purpose 
of  this  was  doubtless  two-fold:  First:  In  order  that  a  copy 
might  be  sent  to  the  consignee,  a  copy  retained  by  the  con- 
signor, and  a  copy  retained  by  the  master  of  the  vessel.  Sec- 
ond: In  order  to  guard  against  loss,  since  owing  to  the  un- 
certain means  of  communication,  the  chance  of  a  copy  of 
the  bill  being  lost  was  much  greater  than  it  is  at  the  present 
day.  A  third  reason  may  now  be  added  that  under  the  customs 
laws  of  some  coimtries,  an  original  bill  of  lading  must  be 
lodged  in  the  custom  house.  The  practice  has  continued 
to  the  present  time,  so  far  as  foreign  commerce  is  concerned, 
not  only  in  England  and  the  United  States,  but  in  the  coun- 
tries of  continental  Europe.  Some  of  the  commercial  codes 
of  continental  Europe  require,  indeed,  that  a  niunber  of  copies 
shall  be  signed  and  as  many  as  six  bills  are  not  infrequently 
executed.  If  one  of  the  several  parts  of  a  bill  of  lading  had 
been  r^arded  as  an  original  and  the  others  as  copies,  the 
practice  would  have  been  convenient  and  would  have  served 
in  the  main,  at  least,  the  purposes  for  which  it  was  designed 
It  has  become  settled  law,  however,  that  the  several  parts 
of  a  bill  of  lading  constitute  but  one  bill,^*  except  the  part 
retained  by  the  master  of  the  vessel.    This  part  is,  however, 

^*  See  infra,  i  1123.  the  law  in  regard  to  bills  of  ezcfaaoge 

^*  Meyerstein  i;.  Barber,  L.  R.  2  C.  P.  drawn  in  sets,  as  foreign  bills  of  ex- 

38;  Richmond,  etc.,  R.  Co.  v.  Shomo,  change   frequently   are.     See,   wfn, 

90  Ga.  496,  16  S.  E.  220.    This  is  also  $  1207. 
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merely  a  memorandum  or  copy.  Accordingly  if  the  parts 
delivered  to  the  consignee,  or  on  his  order,  vary  in  their  terms 
from  that  retained  by  the  master,  the  parts  delivered  are 
the  true  and  only  evidence  of  the  contract.^*  And  if  the  copy 
retained  by  the  master  b  subsequently  and  without  authority 
from  the  shipper  delivered  to  the  consignee  in  order  that  the 
latter  may  present  it  and  demand  the  goods,  the  delivery 
of  the  goods  is  unauthorized  and  the  vessel  will  be  liable  to 
one  who  has  bought  one  of  the  other  parts  or  advanced  money 
upK)n  it.^^ 

The  practice  of  having  outstanding  several  original  docu- 
ments representing  the  same  shipment  must  be  considered 
mischievous  and  generally  has  been  abandoned  in  the  United 
States  in  coastwise  shipments,  and  in  transportation  by  rail. 
The  advantages  aimed  at  by  issuing  bills  by  sets  can  be  sub- 
stantially secured  without  the  evils  which  necessarily  attend 
the  existence  of  several  original  documents.  All  that  is  nec- 
essary is  to  make  clear  that  one  document  only  is  the  original 
and  that  other  similar  docimients  have  merely  the  force  of 
copies.  Such  copies  can  be  sent  to  the  consignee  or  retained 
by  the  carrier  for  the  purpose  of  information,  and  if  the  orig- 
inal docxunent  is  lost  or  destroyed  the  copy  will  furnish  evi- 
dence of  its  terms,  so  that  the  contract  in  the  bill  of  lading 
may  be  enforced.  This  is  substantially  the  usage  of  railroads 
in  the  United  States.  By  means  of  carbon  paper  several  copies 
of  each  bill  of  lading  issued  are  taken.  The  copies  indicate 
from  their  heading  that  they  are  not  originals.  In  the  issue 
of  the  uniform  bills  of  lading  provided  for  by  the  order  of 
the  Interstate  Commerce  Commission  of  June  27,  1908, 
three  docimients  are,  by  the  use  of  carbon  paper  simultaneously 
made  out  when  each  bill  of  lading  is  issued.  The  original 
bill  of  lading  is  so  marked  at  the  top.  The  two  copies  made 
at  the  same  time  are  identical  with  the  orgiinal  excepting 
the  heading.  One  of  the  copies  is  designated  in  the  heading 
''a  shipping  order,"  and  is  to  be  retained  by  the  railroad  agent; 
the  otilier  copy  is  designated  as  ^'a  memorandum,"  and  is 

M  The  Thames,  14  Wallace,  98,  20  "  The  Mary  Bradford,  18  Fed.  189; 

L.  Ed.  804;  Ontario  Bank  t^.  Hanlon,      The    Saugerties,    44   Fed.    625,    629. 
23  Hun,  283. 
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delivered  to  the  shipper.  It  is  specifically  stated  upon  this 
memorandum  that  it  is  not  the  original  bill  of  lading  nor  a 
copy  or  duplicate,  and  is  intended  solely  for  filing  or  record. 
Duplicate  or  triplicate  bills  of  lading,  so  called,  have  some- 
times been  issued  on  request  of  the  shipper  by  vessels  engaged 
in  domestic  trade  and  also  by  railroads.  Such  duplicates 
have  given  rise  to  some  confusion.  It  has  been  sometimes 
supposed  that  the  duplicates  were  origbals  like  the  parts 
of  a  bill  issued  in  sets.  This  view,  however,  seems  unsound. 
The  fundamental  distinction  lies  in  the  provisions  contained 
in  each  part  of  a  bill  of  lading  in  a  set  that  when  one  part  is 
accomplished  the  others  are  void.  This  provision  puts  each 
part  on  an  equality.  Statutes  have  been  passed  in  a  numb^ 
of  States  making  it  illegal  for  carriers  to  issue  duplicate  bills 
of  lading  without  marking  them  as  such. 

§  1087.  Desirability  of  uniformity  in  bills  of  lading. 

For  several  reasons  it  is  highly  desirable  that  the  bills  of 
lading  in  use  should  so  far  as  is  possible  be  uniform  as  to 
their  terms  and  conditions.  A  bill  of  lading  is  ordinarily  a 
somewhat  elaborate  instrument,  containing  a  number  of 
carefully  drawn  conditions.  It  cannot  be  expected  that 
shippers  will  read  these  conditions  and  consider  their  mean- 
ing every  time  a  shipment  is  made.  If,  however,  one  form 
of  bill  of  lading  is  habitually  used,  careful  shippers  may  with- 
out difficulty  familiarize  themselves  with  the  terms  embodied 
therein.  Furthermore,  if  a  standard  form  is  habitually  used, 
the  meaning  of  its  terms  will  become  clearly  settled  by  custom 
and  by  judicial  decision,  whereas  unfamiliar  terms  and  con- 
ditions are  naturally  the  subject  of  dispute,  uncertainty 
and  litigation.  The  issue  of  bills  of  lading  in  different  forms 
also  may  be  made  a  means  of  discrimination  between  shippers^ 
since  a  shipper  whom  it  is  desired  to  favor  can  be  given  a 
bill  of  lading  on  unusually  favorable  terms.  These  reasons 
for  uniformity  affect  chiefly  shippers  and  consignees,  or 
indorsees  who  advance  money  on  the  faith  of  bills  of  lading. 
To  some  extent  these  reasons  also  have  force  with  the  carriers 
which  issue  bills  of  lading,  but  another  circumstance  of  im- 
portance to  the  carrier  aJone  has  been  influential  in  leading 
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the  railroads  of  the  country  to  take  an  active  part  in  the 
movements  designed  to  secure  the  use  of  uniform  bills  of 
lading. 

Vast  amoimts  of  freight  are  carried  over  connecting  lines 
on  through  bills  of  lading  issued  by  the  initial  carri^,  acting 
not  simply  for  itself,  but  as  agent  for  its  connecting  carriers. 
On  the  lai^e  terminal  roads  of  the  northeast,  the  same  freight 
trains  frequently  carry  goods  originally  shipped  over  many 
different  initial  roads.  If  each  of  these  initial  roads  issue 
a  through  bill  of  lading  in  a  different  form,  the  terminal 
railroad  becomes  subject  to  such  a  great  variety  of  contracts 
as  necessarily  to  confuse  the  management  of  its  business. 

§  1088.  Threefold  unportance  of  bills  of  lading. 

A  bill  of  lading  is  always  a  receipt  and  important  as  such; 
that  is,  it  furnishes  the  shipper  with  evidence  of  the  delivery 
of  the  goods  to  the  carrier.  Like  other  receipts  it  is  only 
prima  facte  evidence  of  the  acknowledgments  contained  in 
it  imless  the  parties  by  its  express  terms  make  it  conclusive, 
as  they  may  do;  ^  though  such  an  agreement  would  certainly 
not  exclude  proof  of  fraud.  It  is  also  a  contract,  or  evidence 
of  a  contract.  In  the  case  of  transportation  by  sea  a  vessel 
is  frequently  chartered  by  the  shipper  and  the  charter  party 
provides  in  detail  the  agreement  in  regard  to  the  carriage 
of  the  goods.  When  the  goods  are  actually  shipped,  a  bill  of 
lading  is  customarily  signed  which  may  contain  a  reference 
to  the  charter  party  or  a  repetition  of  its  terms.  It  has  been 
said  that  such  a  bill  is  merely  evidence  of  the  contract  between 
the  parties,  while  the  charter  party  is  the  contract  itself.^* 
It  has  been  even  said  of  a  bill  of  lading  by  a  judge  of  the 
highest  authority,  that  ''to  my  mind  there  is  no  contract 
in  it.  It  is  a  receipt  for  the  goods  stating  the  terms  on  which 
they  were  delivered  to  and  received  by  the  shipper  and  ther^ 
fore  excellent  evidence  of  those  terms,  but  it  is  not  a  con- 
's Grosafield  V,  Kyle  Shipping  Co.,  taff  v,  Anderson,  5  C.  P.  D.  171> 
[1916]  2  K.  B.  885,  890.  177;  The  San  Roman,  L.  R.  3  Ad. 

uRodocanachi  o.   Milbum,    17  Q.      Ec.  583;  Gledstanes  v.  Allen,  12  C. 
B.  D.  316,  18  Q.  B.  D.  67;  Capper  v.      B.  202. 
Wallace,  5  Q.  B.  D.  163,  166;  Wags- 
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tract."  ^  But  it  is  submitted  that  a  paper  which  states  the 
terms  on  which  goods  have  been  delivered  and  received,  if 
those  terms  require  action  by  the  bailee,  as  is  the  case  with 
the  terms  in  a  bill  of  lading,  involves  a  promise  to  perform 
those  terms  and,  therefore,  is  a  contract.  It  would  be  pos- 
sible doubtless  for  a  writing  to  contain  a  recital  of  what  pre- 
viously had  been  agreed,  and  not  a  statement  of  present 
agreement;  and  this  seems  to  be  the  view  expressed  in  the 
quotation  above,  but  the  ordinaiy  bill  of  lading  is  rather  to  be 
construed  as  stating  what  the  parties  agree  at  the  time  of  ship- 
ment, than  as  reciting  a  previous  contract  made  by  them. 
In  bills  of  lading  issued  by  railroads  indeed  no  other  view 
is  possible,  for  there  is  generally  nothing  in  the  way  of  a 
preliminary  agreement  prior  to  the  issue  of  the  bill  of  lading. 
Such  a  bill  must  necessarily  be  the  written  expression  of 
the  contract  b.tween  the  parties.  Even  where  a  preliminary 
agreement  exists  the  bill  of  lading  is  given  in  the  same  form 
as  where  no  such  preliminary  contract  existed.  If  the  bill  of 
lading  is  a  written  contract  in  one  case,  it  would  seem  to  be 
such  in  the  other.  In  spite,  therefore,  of  the  statement  quoted 
above  it  seems  clear  that  a  bill  of  lading  is  not  simply  a  re- 
ceipt, but  a  written  contract.  Moreover,  "that  part  of  the 
bill  which  constitutes  a  receipt  may  be  treated  as  distinct 
from  the  part  incorporating  the  contractual  terms.  Ordinarily 
parol  evidence  will  not  be  admitted  to  vary  the  terms  or 
legal  efifect  of  a  bill  of  lading  considered  as  a  contract  between 
the  parties  to  it,  although,  it  seems,  that  as  a  receipt  for  the 
goods  it  may  be  contradicted  by  oral  testimony."  *^ 

§  1089.  Liability  of  a  carrier  for  destruction  of  goods. 

If  a  shipowner  or  other  carrier  is  not  a  common  carrier, 
he  is  simply  a  bailee  for  hire  of  goods  in  his  charge  and  liable 
as  such;  ^^  except  so  far  as  a  shipowner's  obligation  that  his 

»  Lord  Bramwell  in  Sewdl  v.  Bur-  v.  Peck,  28  N.  Y.  590;  Porter,  Law  of 

dick,  10  A.  C.  74,  105.  Bills  of  Lading,  §  14. 

'^  In  the  Matter  of  Bills  of  Lading,  ^  Supra,    §  1045.     See   Nugent   9. 

52  Interstate  Com.  Ck)m.  Rep.  671,  Smith,  1   C.  P.  D.  423,  at  page  434. 

681,   citing  The  Delaware,   14  Wall.  (In  the  same  case  below,  1  C.  R  D.  19, 

579,  20  L.  Ed.  779;  Higgins  v.  U.  S.  Brett,  J.,  held  that  every  shipowner 

Mail  8.  S.  Co.,  3  Blatchf.  282;  Myer  is  subject  to  the  extraordinary  liability 
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vessel  shall  be  seaworthy,  and  other  warranties  impose  addi- 
tional liabilities.  Unless  his  liability  is  more  narrowly  limited 
by  special  contract;  a  common  carrier  is  liable  for  injmies 
to  goods  in  transit,^'  which  were  not  caused  by  act  of  God,  by 
the  coimtry's  enemies,  by  legal  seizure,  by  the  inherent  nature 
of  the  goods  themselves,  or  by  the  negUgence  of  the  owner 
of  them.^*  He  is  therefore  liable  irrespective  of  any  negli- 
gence on  his  part  for  damage  caused  by  fire,^*  theft,  ^*  or 
collision.^  K  made  necessary  by  perils  of  the  sea  without 
fault  of  the  owner  or  his  agents,  jettison  of  any  part  or  of  all 
of  the  cargo  may  be  made  without  UabiUty.^* 

A  sleeping-car  company  is  subject  neither  to  the  severe 
rule  of  liability  for  loss  of  property  applicable  to  carriers  nor 
to  that  applicable  to  innkeepers,  but  is  Uable  only  for  negli- 
gence." The  mere  fact  of  loss  by  a  passenger  in  a  sleeping- 
car  may,  however,  so  strongly  indicate  negUgence  as  to  es- 
tablish without  more  a  prima  facie  case  of  Uability.^® 


of  a  common  carrier.)  The  Xantho, 
12  A.  C.  603;  Allen  v.  Sackrider,  37 
N.  Y.  341. 

*'  See  infroj  §  1104,  as  to  when  this 
extraordinary  liability  begins  and  ends. 

2*  Nugent  V.  Smith,  1  C.  P.  D.  19, 
423;  Baldwin  v,  London,  etc.,  R.  Co., 
Q.  B.  D.  582;  Pandorf  v.  Hamilton, 
17  Q.  B.  D.  670,  683;  Ames  Mercantile 
Co.  V.  Kimball  S.  S.  Co.,  125  Fed.  332, 
335;  Louisville  &  Nashville  R.  Co.  v. 
Taylor  (Ky.),  205  S.  W.  934,  and  see 
the  following  sections. 

"Louisville,  etc.,  Packet  Co.  v. 
Rogers,  20  Ind.  App.  594,  49  N.  E. 
970;  Stiles  t^.  Louisville  &c.  R.  Co.  129 
Ky.  175,  110  S.  W.  820,  130  Am.  St. 
Rep.  429;  Miller  v.  Steam  Navigation 
Co.,  10  N.  Y.  431.  Cf.  Lehman  v, 
Morgan  &c.  S.  S.  Co.  115  La.  1,  38  So. 
873,  70  L.  R.  A.  662,  112  Am.  St. 
Rep.  259. 

»  The  Saratoga,  20  Fed.  869;  Boon 
V.  The  Belfast,  40  Ala.  184,  88  Am. 
Dec.  761 ;  The  Belfast  t^.  Boon,  41  Ala. 
50;  Schieffelin  t;.  Harvey,  6  Johns.  170, 
5  Am.  Dec.  206. 


^Plaisted  v.  Boston,  etc..  Naviga- 
tion Co.,  27  Me.  132,  46  Am.  Dec.  587; 
Mershon  v.  Hobensack,  22  N.  J.  L. 
372;  Hays  v.  Kennedy,  41  Pa.  378,  80 
Am.  Dec.  627. 

"Whitecross  Wire,  etc.,  Co.  v, 
Savill,  8  Q.  B.  D.  653;  Lawrence  v. 
Mintum,  17  How.  100,  15  L.  Ed.  58; 
The  Rebecca,  1  Ware,  187;  Bentley  v. 
Bustard,  16  B.  Mon.  643,  63  Am.  Dec. 
561. 

*>  Beale  on  Innkeepers,  §§  318  et  aeq. 

» In  Goldstein  v.  PuUman  Co.,  220 
N.  Y.  549, 116  N.  E.  376,  L.  R.  A.  1918 
B.  1060,  a  satchel  belonging  to  the 
plaintiff  disappeared  during  the  night 
from  the  aisle  next  the  plaintiff's  berth. 
The  court  held  that  in  view  of  the 
company's  duty  to  maintain  a  watch 
during  the  night  the  circumstances 
established  a  pnma  facie  case  of  negU- 
gence. See  also  Robinson  v.  Southern 
Ry.,  40  App.  Dist.  Col.  549,  Ann.  Cas. 
1914  C.  959.  Cf.  Carpenter  v.  New 
York,  etc.,  Ry.  Co.,  124  N.  Y.  53,  26 
N.  E.  277,  11  L.  R.  A.  759,  21  Am.  St. 
Rep.  644. 
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§  1090.  What  is  an  act  of  God. 

Except  in  the  law  of  carriers  it  is  not  important  to 
tinguish  between  an  act  of  God  and  other  causes  not  due 
to  a  promisor's  fault,  which  render  performance  impossible; 
but  in  that  branch  of  the  law  it  is  held  that  a  common  carrier 
whether  by  land  or  sea  is  not  excused  for  losses  due  to  any 
breach  of  obligation  unless  the  cause  of  the  breach  was  one 
of  those  stated  in  the  previous  section,  the  most  important 
of  which  is  the  so-called  Act  of  God.  "'Act  of  God '  is  merely 
a  short  way  of  expressing  this  proposition:  A  common  carrier 
a  is  not  liable  for  any  accident  as  to  which  he  can  shew  that 
it  is  due  to  natural  causes  directly  and  exclusively,  without 
human  intervention,  and  that  it  could  not  have  been  pre- 
vented by  any  amoimt  of  foresight  and  pains  and  care  rea- 
sonably to  be  expected  from  him/'  *^  Under  this  definition  it 
is  not  essential  that  the  inevitable  situation  shall  have  arisen 
from  any  sudden  or  violent  manifestation  of  natural  phe- 
nomena. It  is  enough  for  instance  that  an  obstruction  from 
fallen  timber  or  other  cause  shall  have  arisen  in  a  channel 
or  stream  upon  which  the  carrier's  vessel,  following  a  course 
usually  safe,  strikes.'^  Here  there  is  neither  any  violent 
convulsion  of  nature,  nor  is  the  creation  of  the  situation  which 
causes  the  loss  contemporaneous  with  the  accident.  One  of 
these  circumstances  may  be  true  and  not  the  other.  Tlius 
the  sudden  cessation  of  wind  causing  a  vessel  to  drift  iq)on 
the  rocks  has  been  r^arded  as  an  Act  of  God.^*  Generally, 
however,  such  an  act  is  substantially  contemporaneous  with  the 
loss  and  is  due  to  a  positive  rather  than  n^ative  condition,'^ 


"Per  Mellish,  L.  J.  Nugent  v. 
Smith,  1  C.  P.  D.  423,  444.  See  also 
Alaska  Coast  Co.  v,  Alaska  Barge  Co., 
79  Wash.  216,  140  Pac.  334. 

"Smyrl  v.  Niolon,  2  BaQ.  421,  23 
Am.  Deo.  146. 

**  Colt  V.  McMechen,  6  Johns.  160, 
5  Am.  Dec.  200. 

»*  In  Nugent  v.  Smith,  L.  R.  1  C.  P. 
D.  423,  442,  "Violent  storms  and 
tempests  have  always  been  considered 
as  coming  within  the  words,  and  men 
have  thought  they  could  avert  them 


by  prayers  and  offerings.  Mr.  Wallaoe, 
the  American  editor  of  Smith's  Leading 
Cases,  as  cited  in  the  note  to  AngeO 
on  Carriers,  s.  155  (p.  153),  attempts  a 
definition.  'Upon  the  whole  it  would 
seem  that  the  act  of  God  sigoifies  the 
ejctraordinary  idolenoe  of  nature.' 
This  entirely  disapproves  of  those  two 
American  cases  referred  to  in  the 
argument,  Colt  v.  McMechen,  6  Johns. 
(N.  Y.)  160,  5  Am.  Dec.  200;  and 
Williams  v.  Grant,  1  Conn.  487,  7  Am. 
Dec.  235,  i^oh  i^peared  to  go  to  the 
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as  a  tempest  or  violent  wind,**  a  flood, '•  an  extreme 
an  eictraordinary  snowstorm,*^  an  exceptional  frost  eithe 
venting  transportation  by  the  freezing  of  a  canal  or  str< 
or  injuring  the  goods  in  transit,^  a  washout  caused  1 
earthquake/^  Sudden  insanity  of  a  railroad  engineer  ind 
careless  action  has  been  held  not  to  excuse  liability  fo 
consequences  of  his  carelessness.^^ 
Though  fire  is  not  usually  an  act^f  Go<J^*^  yet  if  ct 


esctent  of  shewing  that  'act  of  God' 
and  'act  of  Nature'  meant  the  same 
thing.  I  mean,  of  course,  'act  of  God' 
as  api^ed  to  the  carrier's  exception. 
I  would  not  adopt  this  or  any  definition 
as  exact  and  including  all  cases,  but 
wherever  there  is  that  unusual  violence 
of  nature,  against  which,  in  the  opinion 
of  the  jury,  precautions  woidd  be 
considered  imavailing,  and  could  not 
be  ^iqiected  to  be  taken,  I  shoidd  say 
the  case  would  come  within  the  ex- 
ception." 

^Alabama,  etc.,  R.  Co.  v,  Quarles, 
145  Ala.  436,  40  So.  120,  5  L.  R.  A. 
(N.  S.).  867,  117  Am.  St.  Rep.  64; 
Blythe  v.  Driver,  etc.,  R.  Co.,  16  Colo. 
333,  26  Pac.  702,  11  L.  R.  A.  616,  22 
Am.  St.  Rep.  403;  New  England,  etc., 
S.  S.  Co.  V.  F^ge,  108  Ga.  296,  33  S.  E. 
969;  GiUett  v.  EUis,  11  lU.  679;  TuthiU 
V,  Norfolk  Southern  R.,  174  N.  Car. 
77,  93  S.  £.  446;  Allegheny  v,  Zinuner- 
man,  96  Pa.  287,  40  Am.  Rep.  649; 
Wells,  Fargo  &  Co.  ».  Porter  (Tex.  Civ. 
App.),  202  S.  W.  987. 

**  Seaboard  Air  line  Ry.  v,  Mullin, 
70  Fla.  460,  70  So.  467,  L.  R.  A. 
1916  D.  982,  Ann.  Cas.  1916  D.  982; 
Davis  V.  Wabash,  etc.,  R.  Co.,  89  Mo. 
340,  1  S.  W.  327;  Read  v,  Spaulding, 
30  N.  Y.  630,  86  Am.  Dec.  426;  Long 
V,  Pennsylvania  R.  Co.,  147  Pa.  343, 
23  Atl.  469,  14  L.  R.  A.  741,  30  Am. 
St.  Rep.  732;  Porter  Screen  Mfg.  Co. 
V.  Central  Vermont  R,  (Vt.  1917), 
102  Atl.  44.  In  Norris  v.  Savannah, 
etc.,  Ry.  Co.,  23  Fla.  182, 1  So.  475,  11 
Am.  St.  Rep.  366,  a  flood  was  held  to 
excufle   liability   for   loss   caused   by 


decaying  fruit  delayed  by  joxtraor 
flood,  thoiigh  the  water  did  not 
the  fruit. 

*7Hecht  V.  Boston  Wharf  Cc 
Mass.  397, 402, 107  N.  E.  990,  L. 
1916  D.  726,  Ann.  Cas.  1917  A. 

"Briddon  v.  Great  Northen 
Co.,  28  L.  J.  Ex.  (N.  S.)  61;  Balls 
V,  North  Missouri  R.  Co.,  40  Mo  1 
93  Am.  Dec.  316;  Feinberg  v,  Dela  i 
etc.,  R.  Co.,  62  N.  J.  L.  461,  20  At     I 

"Harris  v.  Rand,  4  N.  H.  26 
Am.  Dec.  421;  Bowman  v.  Teal 
Wend.  306,  36  Am.  Dec.  662;  Spa 
Transportation  Co.,  11  N.  Y.  I 
680,  33  N.  Y.  S.  666. 

^Swetland  v.  Boston  &  Alban;  1 
Co.,  102  Mass.  276;  Vail  v,  Pt  I 
Raihroad,  63  Mo.  230. 

^^  Slater  v.  South  Carolina  Ry. 
29  S.  C.  96,  6  S.  E.  936. 

**  Central  of  Georgia  R.  Co.  t;.  I  , 
124  Ga.  322,  62  S.  E.  679,  4  L.  R  . 
(N.  S.)  898,  110  Am.  St.  Rep. 
The  court  said  (p.  334),  "If  the  ac  i 
of  the  company  had  made  a  mist  I 
and  delivered  the  plaintiff's  horse 
some  other  person,  whereby  it  ^  i 
lost  to  the  plaintiff,  would  it  be  uri  i 
that,  if  the  agent  were  insane,  i 
delivery  of  the  horse  to  the  wrc  : 
person  was  an  act  of  God?  Surely  n  i 
Sudden  death,  or  sickness  of  such 
character  as  to  render  action  impossil  i 
may  sometimes  excuse  non-actic 
But  tortious  action  does  not  becoii 
the  act  of  God  because  the  pers: 
acting  may  be  sick.'' 

*»  Forward  v,  Pittard,  1  T.  R.  27,  Si 
Merchants'   Despatch   Co.   v,   Smit 
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by  lightning/^  or  spread  by  an  exceptional  wind  from  a  distant 
forest  ^^  it  is  so  considered.  A  bursting  boiler  is  not  an  act 
of  God,^  nor  is  loss  from  any  elemental  disturbance  excused 
if  the  loss  could  have  been  avoided  by  reasonable  care.^ 


§  1091.  Animals. 

Contracts  for  the  carriage  of  live  stock  have  often  been 
placed  on  a  diff^ent  plane  from  those  for  transporting  ordi- 
nary goods.  Unquestionably  conmion  carriers  are  not  liable 
for  any  injury  to  livestock  which  arises  from  the  inherent 
character  or  propensities  of  the  animals.^  But  a  few  courts 
have  gone  further  and  held  that  Uvestock  is  not  prop^Iy 
to  be  considered  goods  which  a  common  carrier  is  bound 
to  receive  as  such,  and  that  it  is  liable  only  for  n^ligenoe 
or  failure  to  perform  a  special  contract,  but  not  as  an  insurer.^ 

In  England,  and  by  the  great  weight  of  authority  in  the 
United  States,  however,  the  carrier  is  held  liable,  as  such, 
for  losses  not  due  to  the  inherent  nature  of  the  animals " 
except  as  the  carrier  by  special  contract  limits  its  liability; 


76  lU.  542;  Miller  v.  Steam  Navigation 
Co.,  10  N.  Y.  431. 

**  Parker  v,  Flagg,  26  Me.  181,  45 
Am.  Dec.  101. 

«i  Pemasylvaiua  R.  Co.  v.  Fries,  S7 
Pa.  234.  A  contrary  decision,  however, 
was  reached  in  Chevallier  v.  Straham, 
2  Tex.  115,  47  Am.  Dec.  639, 

^Caldwell  v.  New  Jersey  Steam- 
boat Co.,  56  Barb.  425;  M'CaU  v. 
Brock,  5  Strobh.  119. 

« The  Majestic,  166  U.  S.  375,  17 
Sup.  Ct.  597,  41  L.  Ed.  1039.  See 
infra,  §  1096. 

^Kendall  v,  London,  etc.,  R.  Co., 
L.  R.  Ex.  373;  Coupland  v.  Housatonic 
R.  Co.  61  Conn.  531,  23  Atl.  870,  15 
L.  R.  A.  534;  Burke  t;.  United  States 
Express  Co.,  87  HI.  App.  505;  United 
States  Express  v.  Burke,  94  111.  App. 
29;  Chicago,  etc.,  R.  Co.  v.  Woodward, 
164  Ind.  360,  72  N.  E.  558;  Swetland 
i;.  Boston  &  Albany  R.  Co.,  102  Mass. 
276;  Cragin  v.  New  York  Central  R. 
Co.,  51  N.  Y.  61,  10  Am.  Rep.  559. 


^Louisville,  etc.,  R.  Co.  v.  Hedger, 
9  Bush,  645;  Louisville  <fe  N.  R.  Co.  v. 
Wathen,  23  Ky.  L.  Rep.  2128,  66  S.  W. 
714.  But  see  Cincinnati,  etc.,  R  Go. 
r.  Sanders,  25  Ky.  L.  Rep.  2333,  80S. 
W.  488;  Michigan,  etc.,  R.  Co.  ?. 
McDonou^  21  Mich.  165;  McKenxie 
V.  Michigan  Central  R.  Co.,  137  Mich. 
112,  100  N.  W.  260. 

*^  Kendall  v,  London,  etc.,  R.  Co., 
L.  R.  7  Ex.  373;  Hart  v.  P^nnsylvaiiia 
R.  Co.,  112  U.  S.  331,  6  Sup.  Ct.  151, 

28  L.  Ed.  717;  Louisville,  etc.,  R.  Co. 
V.  Smitha,  145  Ala.  686,  40  So.  117; 
Cooper  9.  Raleigh,  etc.,  Co.,  110  Ga. 
659,  36  S.  E.  240;  Baltimore,  etc.,  R. 
Co.  V.  Fox,  113  111.  App.  180;  St.  Louis, 
etc.,  R.  Co.  V.  Clark,  48  Kans.  321, 329, 

29  Pac.  312;  Dow  v.  Packet  Co.,  84  Me. 
490,  24  AU.  945;  Evans  v,  Fttchbuifjh 
R.  Co.,  Ill  Mass.  142,  15  Am.  Rep.  19; 
Chicago,  etc.,  Ry.  Co.  v.  Slattery,  76 
Neb.  721,  107  N.  W.  1045,  124  Am.  St 
Rep.  825;  Waldron  v.  Fargo,  170  N.  Y. 
130,  62  N.  E.  1077. 
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and  it  may  be  supposed  that  since  the  passage  of  the 
mack  Amendment  of  1906,  any  local  rules  to  the  coi 
are  superseded  so  far  as  concerns  interstate  shipments*^^ 


§  1092.  Public  enemies,  restraint  of  princes. 

The  common  law  excused  a  common  carrier  from  lia 
for  losses  caused  by  the  Eang's  enemies.  ^^  King's  em 
may  be  translated  into  the  law  of  the  United  States  as  p 
enemies.  Therefore,  capture  by  the  forces  of  a  coimtry  m 
is  at  war  with  that  to  which  the  carrier  belongs,  is  an  e: 
able  loss.^'  The  exception  does  not,  however,  includ 
rates,  ^*  and  covers  enemies  of  only  the  country  of  the  i 
owners,  not  of  the  shipper.^* 

Losses  by  mob  violence  of  any  kind  are  not  excusi 
but  where  rebellion  goes  so  far  as  to  produce  de  facto  a  t 
of  war  the  carriers  of  either  side  would  be  protected  agi 
losses  due  to  the  other.  ^^  An  exception  after  containe 
charter  parties  and  bills  of  lading  excuses  the  carrier  i 
losses  caused  by  restraint  of  princes.^  This  covers  sei 
or  detention  by  government  embargo  or  blockade,  or  o 
effective  means,®®   or   detention  by  quarantine  laws;*^ 

*^  Adams  Express  Co.  v.  Croninger, 
226  U.  S.  491,  33  Sup.  Ct.  148,  57 
L.  Ed.  314.  See  also  American  Express 
Co.  V,  United  States  Horseshoe  Co., 
244  U.  S.  68,  37  Sup.  Ct.  595,  61  L.  Ed. 
990,  and  cases  cited. 

*'  Coggs  V.  Bernard,  2  Ld.  Ray.  909. 
See  Holmes,  Common  Law,  177,  201. 

^Russell  V.  Neimann,  17  C.  B. 
(N.  S.)  163. 

w  See  Forward  v,  Pittard,  1  T.  R. 
27,34. 

*'  See  Russell  v.  Niemann,  17  C.  B. 
(N.  S.)  163;  Scrutton  on  Charter 
P&rties  (7th  ed.),  206. 

»  Coggs  V.  Bernard,  2  Ld.  Ray.  909; 
Hall  V,  Pennsylvania  R.  Co.,  14  Phil. 
414. 

^'Mauran  t^.  Lisuranoe  Companies, 
6  Wall.  1,  18  L.  Ed.  836;  Thorington  p. 


Smith,  8  WaU.  1,  19  L.  Ed.  361;  £  : 
V.  Adams  £2xpress  Co.,  1  Duval,    ! 
85  Am.  Dec,  623;  Nashville  &c.  '. 
Estes,  10  Lea,  749. 

"  Similar  exceptions  are  conunc  i 
contracts  of  marine  insiuance.  I 
construction  of  the  words  in  t  i 
different  forms  of  contract  is  comp  : 
in  32  Harv.  L.  Rev.  839. 

»» Geipel  v.  Smith,  L.  R.  7  Q.  B. 
Miller  v.  The  Law  Accident  Ins. 
[1903]  1  K.  B.  712;  Nobel's  Explos 
Co.  V.  Jenkins,  [1896]  2  Q.  B.  326. 
Fumess  v.  Rederiaktiegolabet  Ba]i 
[1917]  2  K.  B.  873,  it  was  held  II 
where    a    Swedish    vessel    had    bi 
chartered    for    voyages    outside 
Swedish  waters  an  order  of  the  Swec . 
Government  prohibiting  such  voyaj 
was  a  restraint  of  princes,  though  I 


••  Miller  v.  Law  Accident  Ins.  Co.,      S.  S.  Co.  v.  West  India  S.  S.  Co., 
[1903]  1  K.  B.  712;  Clyde  Commercial      Fed.  275,  94  C.  C.  A.  561. 
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does  not  oo\'er  seisure  by  ordinary  legal  iMxx^eBs;*^  nor  the 
actions  of  persons  who  do  not  claim  governmental  authcnrity 
for  their  acts/^  or  even  of  p^nsons  claiming  such  authority 
but  not  having  it  in  fact.^    It  has  been  held,  also,  that  a 


YeBsel  WB8  in  En^^h  waters  and  the 
only  e£Fect  of  disobedience  would  be  to 
render  the  owners  and  master  liable  to 
imprisonment  if  they  return  ts  Sweden. 

In  The  Athanasios,  228  Fed.  558, 
the  Greek  government  appropriated  a 
Greek  vessel  in  the  port  of  New  Yoric 
The  court  said  (p.  559),  "I  am  of 
opinion  that  performance  of  contract 
has  been  prevented,  and  the  charter 
party  relieved,  by  'restraint  of  princes.' 
This  Greek  steamer  cannot  fulfill  her 
charter  without  lawfully  clearing  from 
this  port;  she  cannot  clear  without  her 
papers;  the  Greek  consul  has  them, 
under  orders  from  his  government 
to  see  to  it  that  the  vessd  loads  for 
governmental  purposes,  and  he  has 
authority  to  put  on  her  a  captain  who 
will  obey  these  orders,  if  the  present 
master  does  not.  In  the  phrase  now 
current,  the  sovereign  of  the  ship's 
home  and  owner  has  'commandeered' 
or  requisitioned  the  steamer  for  govern- 
ment account. 

"  There  is  certainly  no  power  in  any 
court  of  the  United  States  to  prevent 
or  undo  this  act  of  the  Greek  king  and 
his  consul.  It  is  of  no  moment  whether 
the  Greek  municipal  law  is  being 
correctly  interpreted  by  the  various 
Grecian  officials  concerned — the  re- 
straint is  actual  and  is  governmental. 
Restraint  need  not  be  by  physical 
force.  Olivera  v.  Union  Ins.  Co.,  3 
Wheat.  183,  4  L.  Ed.  305.  Many  of 
the  cases  on  restraint  are  cited  in  The 
Styria,  186  U.  S.  1,  22  Sup.  Ct.  731,  46 
L.  Ed.  1027;  all  the  British  dedsions 
and  the  American  rule  as  to  quaran- 
tine, in  Carver  on  Carriage  by  Sea 
(5th  ed.),  §  82,  and  Scrutton  on  Charter 
Parties  (6th  ed.),  art.  82. 

"  It  is  unnecessary  to  parade    the 


opinions;  the  essential  holding  is  that 
restraint  \duch  fulfills  the  exxsepikMk 
must  be  actual,  not  potential  or  prob- 
able, and  must  emanate  from  recog- 
nised authority,  not,  e.  g.,  the  brate 
power  of  a  pirate.  I  am  quite  unable 
to  conceive  any  more  actual  restraint 
than  is  here  present." 

*'  Finlay  v.  Liverpool,  etc.,  S.  8.  CSo., 
23  L.  T.  251. 

»  Nesbitt  V.  Lushington,  4  T.  R.  783. 

**  In  Northern  Pacific  Raflway  Go. 
V.  American  Trading  Co.,  196  U.  S. 
439,  25  Sup.  Ct.  84,  49  L.  Ed.  269,  a 
deputy  collector,  throu^  his  mistaken 
understanding  of  the  law,  refused  a 
clearance  to  a  steamer  unless  a  ship- 
ment of  lead  which  was  contraband  of 
war  during  the  Chinese^apanese  War 
were  first  discharged.  There  was  qd 
statute  of  the  United  States  nor  any 
proclamation  of  the  President  requiring 
clearance  to  be  refused  to  a  vessel 
having  on  board  articles  contraband 
of  war.  Mr.  Justice  Peckham  said: 
"Here  there  was  no  intervention  of  the 
government  of  the  United  States.  The 
exportation  of  lead  was  never  prohib- 
ited by  the  Treasury  Department 
during  the  war  between  China  and 
Jf^ian.  There  was  no  change  in  the 
law  or  the  policy  of  this  goverameDt 
subsequently  to  the  "Mtlring  of  the  con- 
tract by  which  its  performance  was 
refused.  The  exportation  of  the  lead 
was  legal  when  the  contract  was  made 
and  continued  to  be  so  after  the  ex- 
ecution of  such  contract,  althougjb  the 
deputy  collector  mistakenly  refused  to 
grant  the  dearanoe  unless  the  lead  was 
taken  o£F  the  vessd.  Such  mistakea 
decision  did  not  render  the  origbal 
loading  of  the  lead  on  the  ship  unlaw- 
ful, nor  would  it  have  been  unlawful 
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reasonable  apprehension  which  turned  out  to  be  well  founded 
that  the  Dardenelles  through  which  the  chartered  vessel 
must  pass  to  reach  its  destination  would  be  closed  by  war, 
was  not  restraint  of  princes/^  The  decision  seems  somewhat 
narroW;  for  in  many  cases  where  thei^e  has  been  held  a  re- 
straint of  princeS;  there  is  on  close  analysis  only  a  reasonable 
apprehension,  for  instance,  that  an  existing  embargo  of  a 
port  of  destination  wiU  continue  if  the  vessel  should  actually 
go  there.**^ 

It  should  be  observed  that  when  the  carrier  is  excused 
from  its  obligation,  it  does  not  necessarily  follow  that 
the  charterer  is  similarly  excused  from  paying  charter 
hire.** 


for  the  ship  to  proceed  with  the  lead 
on  board  provided  the  dearanoe  had 
been  had.  It  was  not  an  act  of  the 
state,  therefore,  which  prevented  the 
sailing  of  the  vessel  within  the  true 
meaning  of  such  a  term,  but  a  mis- 
taken act  of  a  subordinate  official  not 
justified  by  law,  and  not  sufficient  as  an 
excuse  for  the  nonperformance  of  the 
contract  in  question  under  the  dr- 
cumstanoes  already  detailed.  If  the 
bill  of  lading  were  regarded  as  applica- 
ble for  this  purpose,  the  refusal  of  the 
clearance  did  not  constitute  a  're- 
straint of  princes,  rulers  or  people,' 
within  that  clause  of  the  bill.''  C/. 
Russian  Bank  v.  Excess  Insivance  Co., 
[1918]  2  K.  B.  123,  [1919]  1  K.  B.  39, 
40;  Brunner  v.  Webster,  5  Comm.  Cas. 
107. 

•«  Mitsui  V.  Watts,  Watts  &  Co.. 
Ltd.,  [1916]  2  K.  B.  826;  Watts,  Watts 
A  Co.,  Ltd.,  V,  Mitsui,  [1917]  A.  C.  227, 
See  also  Becker  v,  London  Assurance 
Corp.,  [1918]  A.  C.  101,  and  supra, 
§877. 

•»  In  North  German  Lloyd  v.  Guar- 
anty Trust  Co.,  244  U.  S.  12,  37  S.  C. 
Rep.  400,  61  L.  Ed.  960,  the  steamship 
Kronptinzessin  Cedlie  was  freed  from 
liability  under  a  contract  requiring  it 
to  deliver  gold  in  Europe  because  on 
account  of  weO-founded  apprehension 


of  war  between  England  and  Germany 
the  captain  retiuned  to  America; 
though  as  events  turned  out  the  vessel 
could  have  completed  the  remainder 
of  her  voyage  before  the  declaration 
of  war.  The  only  pertinent  exception 
in  the  bills  of  lading  was  of  "restraint 
of  princes."  The  court,  however,  held 
that  under  this  contract  as  under  con- 
tracts generally,  "other  exceptions  are 
necessarily  to  be  implied,"  and  cites 
cases  of  impossibility  actual  and  pros- 
pective.   See  supra,  §§  877  et  seq, 

"In  Clyde  Commercial  S.  8.  Co., 
Ltd.,  0.  West  India  S.  S.  Co.,  169 
Fed.  275,  278,  94  C.  C.  A.  651,  the 
court  said:  "Detention  by  quarantine 
authority  is  a  restraint  of  princes  or 
people.  Street  v.  Progresso  (D.  C),  42 
Fed.  229;  Street  v,  Progresso,  50  Fed. 
835, 2  C.  C.  A.  45;  The  Santona  (D.  C), 
152  Fed.  516;  Carver  on  Carriage  of 
Goods  by  Sea,  §  82.  Accordingly  this 
exception  which  prevented  the  owner 
from  prosecuting  his  voyage  with 
dispatch  relieves  him  from  liability  to 
the  charterer  for  the  delay  so  caused. 
The  case  is  to  be  treated  as  if  no  delay 
had  occurred.  On  the  other  hand,  the 
charterer  is  not  protected  by  the  ex- 
ception from  paying  hire  because  it  was 
not  thereby  prevented  from  paying 
hire  and  because  it  had  the  use  of  the 
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§  1093.  Inherent  vice. 

The  carrier  is  not  liable  for  dami^  due  to  the  inherent 
character  of  the  goods  themselves,  such  as  the  decay  of  perii^- 
able  goods/^  or  the  injuiy  or  death  of  animals  through  their 
own    characteristics;    irrespective    of   outside    interference.*^ 


vessel  for  which  it  was  to  pay  not- 
withstanding the  interruption.  Tliere 
could  be  no  doubt  of  the  correctness 
of  the  conclusion  of  the  court  if  the 
charter  party  had  been  a  demise  of  the 
vessel.  As  it  was  not,  it  seems  that 
the  charterer  should  have  the  right  of 
refusing  to  proceed  with  the  charter 
if  the  delay  were  so  material  as  to 
frustrate  the  object  of  the  voyage; 
Scottish  Nav.  Ck>.  v.  Soutter,  [1017] 
1  K.  B.  222,  but  if  the  charterer, 
whether  bound  to  do  so  or  not,  oon- 
tinues  to  take  the  benefit  of  the  charter, 
there  seems  little  precedent  for  arguing 
under  the  common  law  that  the  hire 
shall  be  diminished.    See  i^ra,  §  1101. 

'^  Nelson  v.  Chicago  &c.  Ry.,  102 
Neb.  439, 167  N.  W.  674;  Gulf,  C.  &  S. 
F.  Ry.  V,  Peraky  (Tex.  Civ.  App.),  200 
S.  W.  606.  In  Faucher  v.  Wilson,  68 
N.  H.  338,  38  Atl.  1002,  39  L.  R.  A. 
431,  a  hogshead  of  molasses  while  being 
unloaded  burst  because  of  fermenta- 
tion. The  carrier  was  held  not 
liable. 

In  Lister  t;.  Lancashire,  etc.,  Ry.  Co., 
[1903]  1  K.  B.  878,  the  defendants 
contracted  with  the  plaintiff  as  common 
carriers  to  carry  for  them  an  engine 
from  his  yard  to  a  neighboring  to¥m 
on  the  defendants'  railway.  The 
engine  was  on  wheels  and  fitted  with 
shafts  to  allow  of  its  being  drawn  by 
horses.  While  the  defendants  were 
drawing  the  engine  with  their  horses 
to  the  railway  station  one  of  the 
shafts,  owing  to  its  being  rotten,  broke; 
the  horses  took  fright  and  upset  the 
engine,  which  was  damaged.  The 
defective  condition  of  the  shaft  was 
not  known  to  either  the  plaintiff  or  the 
defendants,  and  could  not  have  been 


discovered  by  any  ordinary  examina- 
tion. It  was  held  that  as  the  engine 
was  not  in  fact  fit  to  be  carried  in  the 
way  in  which  it  was  intended  to  be 
carried,  and  the  damage  resulted  in 
consequence  of  that  unfitnesa,  the 
defendants  were  excused. 

*"Iibro  V,  Cleveland  &e.  Ry.,  202 
m.  App.  418,  and  see  caaes  dted 
supra,  §  1091.  The  distinction  be- 
tween loss  from  inherent  vice  or  defect 
and  loss  from  outside  agency  whs  thus 
discussed  in  Kendall  v.  London,  etc, 
Ry.  Co.,  L.  R.  7  Exch.  373,  377,  by 
Bramwell,  B.:  ''There  is  no  doubt  in 
this  case  that  the  horse  was  the  im- 
mediate cause  of  its  own  injuries. 
That  is  to  say,  no  person  got  into  the 
box  and  injured  it.  It  slipped,  or  fell, 
or  kicked,  or  plunged,  or  in  sozne  way 
hurt  itself.  If  it  did  so  from  no  cause 
other  than  its  inherent  propensities, 
'its  proper  vice,'  that  is  to  say,  from 
fright,  or  temper,  or  struggling  to 
keep  its  legs,  the  defendants  are  not 
liable.  But  if  it  so  hurt  itself  from  the 
defendant's  negligence,  or  any  mis- 
fortune happening  to  the  train,  thotig^ 
not  through  any  negligence  of  the 
defendants,  as,  for  instance,  from  the 
horse-box  leaving  the  line  owing  to 
some  obstruction  maliciously  put  on 
it,  then  the  defendants  would,  as  in- 
surers, be  liable.  If  perishable  articles^ 
say  soft  fruit,  are  damaged  by  then- 
own  weight  and  the  inevitable  shaking 
of  the  carriage,  they  are  injured 
through  their  own  intrinsic  qualities. 
If  through  pressure  of  other  goods 
carried  with  them,  or  by  an  Gitia- 
ordinaiy  shock  or  shaking,  whether 
through  negli,jenoe  or  not,  Uie  carcia' 
is  liable.'' 
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The  extent  of  the  cameras  duty  m  regard  to  such  go 
to  use  reasonable  care  and  diligence.^ 


§  1094.  Seizure  by  legal  process. 

Goods  in  the  hands  of  a  carrier  are  not  infrequently  i 
under  legal  process,  and  the  carrier  thereby  prevented  ^^ 
fulfilling  its  contract  to  deUver  to  the  consignee.  In  Enj 
this  seems  to  afford  no  defence  to  the  carrier  for  the  nonl 
ment  of  its  contract,  unless  an  express  stipulation  to  this  ( 
has  been  made/^  but  in  the  United  States  such  seizure  has 
erally  been  held  an  implied  exception  to  the  carrier's  contn 


**  Daniels  r.  Northern  Pacific  Ry. 
Co.,  88  Oreg.  421, 171  Pac.  1178. 

''^See  Clifford  v,  Brockton  Trans. 
Co.,  214  Mass.  466,  101  N.  £.  1092, 
Ann.  Cas.  1914  B.  909,  and  cases 
cited. 

^*  In  Finlay  v.  Liverpool,  etc..  Steam- 
ship Co.,  23  L.  T.  (N.  S.)  251,  though 
the  cases  arose  in  1870  at  a  time  when 
equitable  pleas  were  allowed,  and  the 
seizure  in  question  was  pleaded  as  "a 
defence  upon  equitable  grounds,'' 
Martin,  B.,  said  (at  page  254):  '"This 
is  an  action  founded  on  contract,  and 
I  do  not  see  how  the  act  of  any  court 
of  law,  or  any  judicial  tribunal,  deciding 
that  the  defendants  should  hold 
possession  of  the  goods  and  deliver 
them  to  the  order  of  the  true  owners, 
can  relieve  the  defendants,  the  ship- 
owneiB,  from  performing  their  con- 
tract, unless  such  an  act  or  decision 
of  a  court  or  judicial  tribunal  had  been 
expressly  excepted."  Channell,  B., 
and  Qeasby,  B.,  concurred  in  this 
opinion.  The  case  of  Verrall  v,  Robin- 
son, 2  C.  M.  &  R.  495,  s.  c.  4  Dowl. 
242,  relied  on  in  Stiles  v,  Davis,  1  Black, 
101, 106, 19  L.  Ed.  33,  and  Hutchinson 
on  Cairieis  (3d  ed.),  §§  739,  740,  as 
indicating  a  contrary  rule,  relates  to 
the  liability  of  a  livery  stable  keeper, 
and  therefore  does  not  involve  any 
question  of  the  extraordinary  liability 
of  a  carrier.     Moreover,  the  decision 


even  as  to  ordinary  bailees  for  hi 
not   escaped   judicial   criticism. 
Pillott ».  Wilkinson,  3  H.  &  C.  34 
7^  American  Express  Co.  v.  M^ 
212  U.  S.  311,  29  Sup.  Ct.  381, 
Ed.  525;  Wells,  Fargo  &  Co.  ». 
238  U.  S.  503,  35  Sup.  Ct.  86 
L.Ed.  1431;  Robinson  &.  Memphis 
R.  Co.,  9  Fed.  129,  16  Fed.  57; 
IVf.  M.  Chase,  37  Fed.  708;  Ate 
&c.  R.  V.  International  &g.  Co., 
Fed.  265,  159  C.  C.  A.  359;  Savai 
etc.,  R.  Co.,  v.  Wilcox,  48  Ga. 
Ohio,  etc.,  R.  Co.  v.  Yohe,  51  Ind. 
19  Am.  Rep.  727;  Cleveland,  etc 
Co.  w.  Wright,  25  Ind.  App.  52i 
N.  E.  559;  Furman  t^.  Chicago, 
Ry.  Co.,  57  la.  42,  10  N.  W.  275 
la.  395,  17  N.  W.  598,  68  la.  2U 
N.  E.  83,  81  la.  540,  46  N.  W.  1 
Bennett  v.  American  £2xpress  Co. 
Me.  236,  22  Atl.  159, 13  L.  R.  A.  3i 
Am.  St.  Rep.  774;  Pingree  v,  Det 
etc.,  R,  Co.,  66  Mich.  143,  33  N. 
298,  11  Am.  St.  479;  Mer«  v.  Chic 
etc.,  Ry.  Co.,  86  Minn.  33,  90  N. 
7;  Hett  v.  Boston  &  Maine  R.  Co. 
N.  H.  139,  44  Atl.  910;  Pecos  Va 
Trading  Co.  v,  Atchison  &c.  Ry. 
(N.  Mex.),   174  Pac.  736;  BUver 
Hudson,  etc.,  R.  Co.,  36  N.  Y.  4 
Jewett  V.  Olsen,  18  Or.  419,  23  I 
262,  17  Am.  St.  Rep.  745;  Burtor 
Wilkinson,  18  Vt.  186,  46  Am.  I 
145. 
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This  principle,  however,  is  subject  to  some  qualification  eveai 
in  America.  In  order  to  have  a  defence  carriers  must  give  the 
consignee  prompt  notice  of  the  proceedings,  so  that  he  may 
have  an  opportunity  to  protect  his  interest  J'  Tlie  seizins  also 
must  in  no  way  have  been  due  to  the  laches  or  collusion  of  the 
carrier.^* 

A  carrier  by  water  has  a  more  stringent  duty.  Since  it  is 
often  impossible  for  the  owner  or  consignee  of  the  goods  to 
receive  notice  and  even  after  receiving  notice  to  attend  to  the 
matter  with  sufficient  promptness,  the  master  must  take  part 
in  the  legal  proceedings  and  continue  to  defend  the  rights  of 
the  absent  consignee  or  owner  until  he  has  had  a  reasonable 
opportunity  to  assmne  the  biuxlen  of  the  litigation.^^  Probably 
everywhere  the  seizure  would  give  no  defence  if  made  by  an 
officer  without  color  of  right,  and  in  a  few  States  the  excuse  of 
the  carrier  is  limited  by  the  further  requirement  that  the  proc- 
ess shall  be  valid  and  the  goods  shall  have  been  seized  as 
the  goods  of  one  to  whom  they  actually  belonged.^^  But  if  the 
legal  process  is  apparently  valid,  and  certainly  if  it  justified 
the  officer  in  seizing  the  goods,  it  should  justify  the  carrier  in 
surrendering  them>  Where  an  order  biU  of  lading  is  out- 
standing a  creditor's  right  of  seizure  of  the  goods  by  attach- 
ment or  garnishment  is  much  limited  by  the  Federal  statute 
governing  interstate  bills  of  lading,^"*  and  by  the  Uniform 

'*  Wells,  Fargo  &  Co.  v.  Ford,  238  "  The  M.  M.  Chase,  37  Fed.  708. 

U.  S.  503,  505,  35  Sup.  Ct.  864,  59  L.  ?•  See  Edwards  v.  White  Line  Transit 

Ed.  1431;  Ohio,  etc.,  R.  Co.  v.  Yohe,  Co.,  104  Mass.  159,  6  Am.  Rep.  213; 

51  Ind.  181,  19  Am.  Rep.  727;  Mers  Gibbons  v,  Farwell,  63  Nfich.  344,  29 

V,  Chicago,  etc.,  Ry.  Co.,  86  Minn.  33,  N.  W.  855;  Meiriman  v.  Great  North- 

90  N.  W.  7;  Baltimore,  etc.,  R.  Co.  em  Express  Co.,  63  Minn.  543,  65  N. 

V.  O'Donnell,  49  Oh.  St.  489,  32  N.  E.  W.  1080;  Merz  v.  Chicago,  etc.,  R.  Go^ 

476,  21  L.  R.  A.  117,  34  Am.  St.  Rep.  86  Minn.  33,  90  N.  W.  7. 

579.  ^  "It    is    necessary    that  ...  the 

^*  American  Express  Co.  v,  Mullins,  proceeding  or  process  appear  to  be 

212  U.  S.  311,  314,  29  Sup.  Ct.  381,  53  valid."     Baltimore,   etc.,   R.   Co.  «. 

L.  Ed.  525;  Robinson  o.  Memphis,  etc.,  O'Donnell,  49  Ohio  St.  489,  501,  32 

R.  Co.,  16  Fed.  57;  The  M.  M.  Chase,  N.  E.  476,  21  L.  R.  A.  117,  34  Am.  St 

37  Fed.  708,  710;  Western,  etc.,  R.  Co.,  579.     In  McAllister  v.  Raibxnd  Co., 

V.  Ohio  Valley,  etc.,  Co.,  107  Ga.  512,  74  Mo.  351,  a  writ  issued  under  a 

33  S.  E.  821;  Baltimore,  etc.,  R.  Co.  v,  statute  held  unoonstitutional  mm  held 

O'Donnell,  49  Oh.  St.  489,  32  N.  E.  to  excuse  a  carrier. 

476,  21  L.  R.  A.  117,  34  Am.  St.  Rep  ^  See  infra,  §  1125. 
579. 
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Bills  of  Lading  Act  in  jurisdictions  where  that  has  been  en- 
acted.^ 


§  1096.  A  carrier  is  not  responsible  for  delay  unless  un- 
reasonable. 

The  obUgation  of  a  carrier  to  transport  goods  is  not  absolute 
but  merely  to  deliver  within  a  reasonable  time  in  view  of  all 
the  circumstances.^  In  fulfilling  this  obligation  regard  must 
be  had  to  the  character  of  the  goods  ^^  and  to  all  other  circum- 
stances of  the  case.  If  the  carrier  is  aware  that  causes  of 
unusual  delay  exist  of  which  the  shipper  does  not  know,  goods 
must  not  be  accepted  for  transportation  without  informing  the 
shipper  of  the  facts;  and  if  accepted  without  such  notification, 
the  carrier  will  be  liable  for  injury  caused  by  delay  which 
would  otherwise  be  excusable.^*^ 

The  general  doctrine  was  thus  stated  in  a  leading  New  York 
decision.^*  ''A  railroad  carrier  stands  upon  the  same  footing 
as  oth^  carriers,  and  may  excuse  delay  in  the  deUvery  of  goods 


""^  See  the  decision  on  the  amJogoiu 
point  concerning  n^otiable  Warehouse 
Receipts  in  Manufacturers'  Mercan- 
tile Ck>.  v.  Monarch  Refrigerating  Co., 
266  m.  584,  107  N.  E.  885. 

"  Taylor  v.  Great  Northern  Railway 
Co.,  L.  R  1 C.  P.  385;  The  Prussia,  100 
Fed.  484;  Beam  v.  Qeveland  &c.  R. 
Co.,  97  m.  App.  24;  Pennington  v. 
Grand  Trunk  Western  R.,  207  111.  App. 
89;  Cincinnati  &c.  Ry.  Co.  v.  Case,  122 
Ind.  310,  23  N.  E.  797;  Philadelphia 
Ac.  R.  Co.  v.  Lehman,  56  Md.  209,  40 
Am.  Rep.  415;  Stevens  v.  Northern 
Central  Ry.  Co.,  129  Md.  215,  98  Atl. 
661;  Denny  v.  New  York  Ac.  R.  Co., 
13  Gray,  481, 74  Am.  Dec.  645 ;  National 
Elevator  Co.  v.  Great  Northern  Ry., 
141  Minn.  407,  170  N.  W.  515;  Bums 
Grain  Co.  v.  Erie  R.  Co.,  172  N.  Y.  S. 
740;  Baltimore,  etc.,  R.  Co.  v.  O'Don- 
nell,  49  Oh.  St.  489,  32  N.  E.  476,  21 
L.  R  A.  117,  34  Am.  St.  Rep.  579; 
John  Vittucci  Co.  v.  Canadian  Pac. 
Ry.  Co.  (Wash.),  174  Pac.  981;  and 
in  the  following  notes. 


^^  See,  e.  g.,  in  regard  to  transporta- 
tion of  live  stock:  Missouri,  Kansas  & 
T.  Ry.  Co.  ».  Tmskett,  104  Fed.  728^ 
44  C.  C.  A.  179,  affd.  in  186  U.  S.  480, 
46  L.  Ed.  1259,  22  Sup.  Ct.  943;  South- 
em  Pac.  Co.  V.  Amett,  126  Fed.  75, 
61  C.  C.  A.  131;  LouisviUe  &  N.  RaU- 
road  Co.  v.  Smith,  14  Ky.  L.  Rep.  814; 
Sloop  V.  Wabash  R.  Co.,  117  Mo.  App. 
204,  84  S.  W.  Ill;  EUiott  o.  Chicago 
Ac.  Ry.  Co.  (S.  Dak.),  161  N.  W.  347; 
St.  Louis  Southern  Railway  Co.  v. 
Hunt  (Tex.  Civ.  App.),  81  S.  W.  322. 
See  in  regard  to  transportation  of 
perishable  vegetables:  O.  J.  Barnes 
Co.  V.  Northern  Pac.  R.  Co.  (N.  Dak.), 
173  N.  W.  943. 

^  Conover  v.  Wabash  Ry.  Co.,  208 
111.  App.  105;  Tiemey  v.  New  York 
Central  Ac.  R.  Co.,  76  N.  Y.  305; 
Meany  ».  Erie  R  Co.,  173  N.  Y.  8. 
96. 

7'Geismer  v.  Lake  Shore,  etc.,  Ry. 
Co.,  102  N.  Y.  563,  570,  17  N.  E.  828> 
55  Am.  Rep.  837. 
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by  accident  or  misfortune  not  inevitable  or  produced  by  the 
act  of  God.  All  that  can  be  required  of  it  in  any  emergency  is 
that  it  shall  exercise  due  care  and  diligence  to  guard  against 
delay  and  to  forward  the  goods  to  their  destination;  and  so  it 
has  been  uniformly  decided.^  In  the  absence  of  special  cod- 
tract^  there  is  no  absolute  duty  resting  upon  a  raihoad  carrier 
to  deliver  the  goods  intrusted  to  it  within  what,  imder  ordinary 
circumstances,  would  be  a  reasonable  time.  Not  only  storms 
and  floods  and  other  natural  causes  may  excuse  delay,  but  the 
conduct  of  men  may  also  do  so.  An  incendiary  may  bum  down 
a  bridge,  a  mob  may  tear  up  the  tracks  or  disable  the  rolling 
stock  or  interpose  irresistible  force  or  overpowering  intimida- 
tion, and  the  only  duty  resting  upon  the  carrier,  not  otherwise 
in  fault,  is  to  use  reasonable  efforts  and  due  diligence  to  ov^- 
come  the  obstacles  thus  interposed,  and  to  forward  the  goods 
to  their  destination.'^  *^  Where  delay  is  proved  the  burden 
is  upon  the  carrier  to  establish  that  it  was  not  due  to  its  own 
default."'" 

A  breach  of  duty  to  transport  with  reasonable  despatch 
renders  the  carrier  Uable  for  such  damages  as  the  owner  may 
have  suffered,  whether  from  "a  fall  in  the  market  price  or  by 
damage  to  the  goods  themselves,  or  by  a  combination  of  the 
two  causes,"  *^  but  not  for  the  value  of  the  goods  on  the  theoiy 


w  Citing  Wibert  v.  New  York  &  Erie 
R.  Co.,  12  N.  Y.  245;  Blackstock  v. 
New  York  &  Erie  R.  Co.,  20  N.  Y.  48, 
76  Am.  Dec.  372. 

»'*  As  in  John  Vittucci  Co.  v.  Ca^ 
nadian  Pac.  Ry.  Co.  (Wash.),  174  Pac. 
981. 

*>  See  also  Haas  i;.  Kansas  City,  etc., 
R.  Co.,  81  Ga.  792,  7  S.  E.  629.  The 
unifonn  domestic  and  also  export 
Bills  of  Lading  prescribed  by  the 
Interstate  Commerce  Commission  in 
1919,  provide:  "No  carrier  is  bound 
to  ^transport  said  property  by  any 
particular  train  or  vessel,  or  in  time  for 
any  particular  market,  or  otherwise 
than  with  reasonable  despatch.  Every 
carrier  shall  have  the  right,  in  case  of 
physical  necessity,  to  forward  said 
property    by    any    railroad    or   route 


between  the  point  of  shipment  and  the 
point  of  destination,  but  if  such 
diversion  shall  be  from  a  rail  to  a  water 
route,  the  liability  of  the  carrier  shall 
be  the  same  as  thou^  the  oitire 
carriage  were  by  rail."  In  the  Matter 
of  Bills  of  Lading,  52  Interstate  Com. 
Com.  Rep.  671. 

'^  Young  V.  Grand  Rapids  Ac.  R. 
Co.,  201  Mich.  39,  167  N.  W.  11; 
Tiemey  v.  New  York  Central  Ac.  R. 
Co.,  76  N.  Y.  305;  Meany  v.  Erie  R 
Co.,  173  N.  Y.  S.  96. 

"Stevens  v.  Northern  Central  R- 
Co.,  129  Md.  215,  98  Atl.  551.  Sec 
also  Brown  v.  Chicago  Ac,  Refrigerator 
Co.,  207  111.  App.  89;  Intematxmal 
Harvester  Co.  v.  Chicago  &c.  Ry.  Co. 
(la.),  172  N.  W.  471;  New  Oriewis  & 
N.  E.  R.  Co.  0.  J.  H.  Miner  Saw  Mfg. 
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of  conversion.®*  The  efifect  of  delay  in  causing  a  loss  fro 
excepted  peril  must  however  be  borne  in  mind,  and  is  disc 
in  the  following  section.®*^ 


§  1096.  If  the  carrier's  fault  is  a  contributing  cause  of  a 
the  carrier  is  liable. 

An  excepted  peril  whether  excepted  by  implication  of  la 
by  an  express  provision  of  contract,  affords  no  excuse  if  no 
proximate  cause  of  the  loss  in  question.  Therefore,  a  ca 
whose  negligence,  deviation  or  other  violation  of  duty  dirt 
contributes  to  the  loss,  will  not  be  freed  from  liability  bee 
the  loss  ultimately  was  due  to  an  excepted  peril.** 

The  distinction  in  this  respect  between  a  contract  of 
siurance,  and  a  contract  of  carriage  has  been  pointed  oul 
Gray,  J.,  of  the  Supreme  Court  of  the  United  States.®^  *'' 
Usion  or  stranding  is,  doubtless,  a  peril  of  the  seas;  an 
policy  of  insurance  against  perils  of  the  seas  covers  a 
by  stranding  or  collision,  although  arising  from  the  m 
gence  of  the  master  or  crew,  because  the  insurer  assu 
to  indemnify  the  assured  against  losses  from  particular  pei 
and  the  assured  does  not  warrant  that  his  servants  shall 
due  care  to  avoid  them.^    But  the  ordinary  contract  o 


Co.,  117  Miss.  646,  78  So.  577;  Stein- 
berg V.  Erie  R.  Co.,  103  N.  Y.  Misc 
573,  170  N.  Y.  S.  803. 

«»Effis  V.  Turner,  8  T.  R.  531; 
Hackett  v,  B.  C.  &  M.  Railroad,  35 
N.  H.  390. 

«^As  to  the  owner's  liability  for  * 
demurrage  during  delay,  see  Kansas 
City  Southern  Ry.  Co.  v.  Ft.  Smith 
Compress  Co.  (Ark.),  210  S.  W.  147; 
Louisville  &  Nashville  R.  v,  Camody 
(Ala.  App.),  82  So.  648;  Pittsburgh, 
C,  C.  &  St.  L.  R.  Co.  V.  Templeton, 
210  111.  App.  377;  Northern  Pacific 
Ry.  Co.  V.  Pleasant  River  Granite  Co., 
116  Me.  496,  102  Atl.  298;  Pennsyl- 
vania R.  Co.  V.  Kittanning  Iron  & 
Sted  Co.  (P&.),  106  Atl.  207. 

"Davis  V.  Garrett,  6  Bing.  716 
(capture  caused  by  deviation);  James 
Morrison  &  Co.,  lim.,  t^.  Shaw,  etc.. 


(}o.,  [1916]  2  K.  B.  783  (vessel  toipec 
while   deviating);   Express   Comp 
V.  Kountze,  8  Wall.  342,  19  L.  Ed. 
(taking  a  more  dangerous  route  t 
necessary);  Holladay  v,  Kennard, 
WaU.  254,   20  L.  Ed.  390;   Dune 
Currie,  [1902]  2  K.  B.  614  (negligei 
taking  into  a  cargo  goods  liable 
seizure);  Harris  v.  Norfolk  South 
R.,  173  N.  Car.    110,   91  S.  E.  : 
(lack  of  repair  of  warehouse);  Poi 
Screen  Mfg.  CJo.  v.  Central  Vt.  R,  C 
1917),  102  Atl.  44  (failing  to  prot 
shipment  of  lime  from  rising  flood). 

"Liverpool  Steam  CJo.  v.  Phei 
Ins.  Co.,  129  U.  S.  397,  438,  32  L.  E 
788,  9  Sup.  Ct.  469. 

"^  Citing  General  Ins.  (}o.  v.  She 
wood,  14  How.  352,  364,  365,  14  L.  E 
452;  Orient  Ins.  Co.  v.  Adams,  11 
U.  S.  67,  73,  8  Sup.  Ct.  68,  31  L.  B 
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carrier  does  involve  an  obligation  on  his  part  to  use  due 
care  and  skill  in  navigating  the  vessel  and  carrying  the  goods; 
and,  as  is  everywhere  held,  an  exception,  in  the  bill  of  ladiDg, 
of  perils  of  the  sea  or  other  specified  perils  does  not  excuse 
him  from  that  obligation  or  exempt  him  from  liability  for 
loss  or  damage  from  one  of  those  perils,  to  which  the  negli- 
gence of  himself  or  his  servants  has  contributed."  ^  Wheie, 
however,  deviation,  negligent  delay  or  other  wrong  of  the 
carrier,  has  no  reasonable  likelihood  of  increasing  risk,  the 
wrong  seems  merely  a  remote  and  not  a  directly  contributing 
cause  of  a  loss  subsequently  occurring  from  an  excepted 
peril.  Nevertheless  some  courts  have  held  the  carrier  lia- 
ble. The  English  court  has  thus  explained  the  carri^'s  lia- 
bility in  case  of  deviation.^  ''The  principle  imderlying  those 
judgments  seems  to  be  that  the  undertaking  not  to  deviate 
has  the  effect  of  a  condition,  or  a  warranty  in  the  sense  in 
which  the  word  is  used  in  speaking  of  the  warranty  of  sea- 
worthmess,  and,  if  that  condition  is  not  compUed  with,  the 
failure  to  comply  with  it  displaces  the  contract.  It  goes  to 
the  root  of  the  contract,  and  its  performance  is  a  condition 
precedent  to  the  right  of  the  shipowner  to  put  the  contract 
in  suit.  It  may  be,  no  doubt,  that,  althou^  that  condition 
is  broken,  the  circumstances  are  such  as  to  give  rise  to  an 
impUed  obligation  on  the  part  of  the  cargo  owner  to  pay 
the  shipowner  the  freight,  and,  it  may  be,  to  perform  other 
stipulations  which  may  be  implied  imder  the  circumstances 
from  the  fact  of  the  carriage  of  the  C£ffgo  to  its  destination; 
but  that  is  quite  consistent  with  the  effect  of  the  deviation 
being  to  displace  the  special  contract  expressed  in  the  bill 
of  lading  .  .  .  therefore  it  is  not  necessary  to  trace  the  loss 
which  has  occurred  to  the  deviation."  ^    On  the  other  hand, 


d3;  Copeland  v.  New  England  Ins.  Co., 
2  Met.  432,  448-4^. 

^  Citing  New  Jersey  Steam  Naviga- 
tion Co.  V.  Merchants'  Bank,  6  How. 
344,  12  L.  Ed.  465;  Express  Co.  v, 
Kountze,  8  Wall.  342,  19  L.  Ed.  457; 
IVansportation  Co.  v.  Downer,  11 
Wall.  129,  20  L.  Ed.  160;  GriU  t;.  Gen- 
era]  Iron  Screw  Co.,  L.  R.  1  C.  P.  600, 


and  L.  R.  3  C.  P.  476;  The  Xantho,  12 
App.  Cas.  503,  510,  511. 

"  In  Joseph  Thorley,  Ltd.,  v.  Ordus 
Steamship  Co.,  Ltd.,  [1907]  1  K.  B. 
660,  667.  See  also  James  Moiiison  & 
Co.,  Lim.,  V,  Shaw  &c.  Co.,  [1916]  2  K. 
B.  783. 

"  On  the  same  principle  the  Eki^tsh 
court  has  held  that  where  goods  aze 
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''the  United  States  Supreme  Court  and  the  courts  of  a  ni 
of  the  states  hold  that  a  delay  in  transportation  which  ] 
the  shipment  in  the  track  of  an  imprecedented  flood 
remote  and  not  a  proximate  cause  of  an  injury  to  the 
ment  by  the  flood,  and  will  not  render  the  carrier 
for  the  later  loss.    Such  courts  base  the  exemption  o 
carrier  from  liabihty  upon  the  groimd  that  the  delay  wa 
remote  and  that  the  proximate  cause  of  the  injury,  to 
the  destructive  act  of  God,  could  not  have  been  foreseen 
provided  against  as  a  probable  result  of  the  n^ligent  d 
In  this  view  the  carrier  is  held  not  liable  even  though 
injury  would  not  have  occurred  but  for  the  previous  c 
in  transportation  which  caused  the  shipment  to  be  in 
track  of  the  flood."  ^    Logically,  it  is  somewhat  difficul 

shipped  at  "owner's  risk''  (which  is     the  time  of  the  negligent  dela^ 


permissible  in  England),  the  carrier's 
contractual  exemption  from  liability 
is  forfeited  if  it  ships  the  goods  by 
a  wrong  route;  Mallet  v.  Great  Eastern 
R.  Co.,  [1899]  1  Q.  B.  309;  or  by  freight 
train  instead  of  passenger  train  as 
agreed.  Gtmyon  t7.  South  Eastern,  etc., 
R.  Co.,  [1915]  2  K.  B.  370.  So  in  Sea- 
board Air  Line  Ry.  v.  Mullin,  70  FLa. 
450,  70  So.  467,  468  L.  R.  A.  1916  D. 
982,  the  court  said:  "In  Read  v.  Spauld- 
ing,  30  N.  Y.  630,  86  Am.  Dec.  426; 
Green-Wheeler  Shoe  Co.  v.  Chicago, 
etc.,  R.  Co.,  130  Iowa,  123,  106  N.  W. 
498,  5  L.  R  A.  (N.  S.)  882;  Bibb 
Broom  Com  Co.  v.  Atchison,  T.  &  S. 
F.  R  Co.,  94  Minn.  269,  102  N.  W. 
709,  69  L.  R.  A.  509,  110  Am.  St.  Rep. 
361;  Alabama  Great  Southern  R.  Co. 
9.  Quarles,  145  Ala.  436,  40  So.  120, 
5  L.  R.  A.  (N.  S.)  867,  117  Am.  St. 
Rep.  54;  Wald  v,  Pittsburg,  C,  C.  & 
St.  L.  R.  Co.,  162  m.  546, 44  N.  E.  888, 
35  L.  R.  A.  356,  53  Am.  St.  Rep.  332, 
and  other  somewhat  similar  cases — ^the 
courts  hold  that  when  there  is  a  negli- 
gent delay  by  a  common  carrier  in 
transporting  goods,  and  subsequently 
before  reaching  destination  the  goods 
are  injured  by  an  act  of  God  that  could 
not  reasonably  have  been  foreseen  at 


carrier  is  liable.    4  R.  C.  L.,  p.     i 
Moore   on    Carriers,    p.    371.         i 
holdings   are   presumably   predi 
upon  the  theory  that  the  delay     i 
concurring   and    proximate    cans 
the  loss  or  injury,  or  that  be<    i 
of  the   delay   the  law   enlarges 
liability   of   the   common   carriei    I 
withdrawing  the  exemption  from    i 
bility  that  usually  exists  when  g    i 
in  transit  are  injured  by  an  act  of  G    I 
'I' Seaboard  Air  line  R.  v.  Mu   i 
70  Fla.  450,  70  So.  467,  L.  R.  A.  .   • 
D.  982,  citing:  Railroad  Co.  v.  Ree  i 
10  Wall.  176,  19  L.  Ed.  909;  St.  Lc 
I.  M.  &  S.  Ry.  Co.  t^.  Commei  i 
Union  Ins.  Co.,  139  U.  S.  223,     i 
237,  11  Sup.  Ct.  554,  35  L.  Ed.  :  i 
Empire  State  Cattle  Co.  V.  Atchison 
A  S.  F.  Ry.  Co.  (C.  C),  135  Fed.  ]  I 
Scott  V.  Baltimore,  etc.,  Steam-B  i 
Co.   (C.  C),   19  Fed.  56;  Daniels 
Ballantine,  23  Oh.  St.  532, 13  Am.  H  ! 
264;  Yazoo,  etc.,  R.  Co.  v,  Millsa 
76  Miss.  855,  25  So.  672,  71  Am. 
Rep.  543;  Herring  v,  Chesapeake,  et 
R  Co.,  101  Va.  778,  45  S.  E.  3! 
Morrison  v.  Davis  &  Co.,  20  Pa.  1 
57  Am.  Dec.  695;  Rodgers  v.  Misso 
Pac.  Ry.  Co.,  75  Kans.  222,  88  P 
885,  10  L.  R.  A.  (N.  S.)  658,  121  A 
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accept  the  English  view  that  the  carrier's  breach  of  contract 
totally  displaces  the  contract.  It  is  to  be  observed  also  that 
this  reasoning  is  applicable  only  to  perils  excepted  by  contract, 
not  to  exceptions  given  by  law.  The  conclusions  in  a  recent 
Florida  decision,  on  the  whole,  seem  sound:'*  "In  determin- 
ing the  liability  of  common  carriers  for  goods  injured  or 
lost  in  transit  by  an  act  of  God,  the  true  rule  is  that,  in  order 
to  relieve  the  carrier  from  liability,  the  act  of  God  must  be 
one  that  could  not  have  been  foreseen,  and  must  be  the  sole 
proximate  cause  of  the  loss  or  injury.  But  where  the  carrier 
is  otherwise  without  fault,  and  its  mere  delay  in  transportation 
causes  the  goods  to  be  where  they  are  injured  by  an  act  of 
God,  the  carri^  is  liable  only  when  the  injury  resulted  from 
the  delay  by  ordinary  natural  sequence,  or  where  the  injury 
is  of  a  character  that  is  within  the  probable  consequences 
of  the  previous  n^ligent  delay  of  the  carrier;  for  otherwise 
the  carrier's  liability  would  be  extended  to  losses  that  it  is 
not  by  law  required  to  anticipate  and  provide  against."  '- 


St.  Rep.  416;  Sauter  v,  Atchiaon,  T.  & 
S.  F.  R.  Co.,  78  KaD8.  331,  97  Pac. 
434;  Grier  v.  St.  Louis  Merchants' 
Bridge  Tenninal  R.  Co.,  108  Mo.  App. 
505,  84  S.  W.  158;  Armstrong  v.  Illinois 
Central  R.  Co.,  26  Okl.  352,  109  P^. 
216,  29  L.  R.  A.  (N.  S.)  671;  Hunt  v, 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
(Tex.  Civ.  App.),  74  S.  W.  69;  Intei^ 
national  &  G.  N.  R.  Co.  v.  Bergman 
(Tex.  Civ.  App.),  64  S.  W.  999;  Denny 
V.  N.  Y.  Central  R.  Co.,  13  Gray,  481, 
74  Am.  Dec.  645;  MofTatt  Conunission 
Co.  V.  Union  Pacific  R.  Co.,  113  Mo. 
App.  544,  88  S.  W.  117;  Lamar  Mfg. 
Co.  V.  St.  Louis  <fc  S.  F.  R.  Co.,  117  Mo. 
App.  453,  93  S.  W.  851;  Lightfoot  v. 
St.  Louis,  etc.,  R.  Co.,  126  Mo.  App. 
532,  104  S.  W.  482;  Extinguisher  Co. 
».  Carolina,  etc.,  R.  Co.,  137  N.  C.  278, 
49  S.  E.  208.  See  also  Hecht  v.  Boston 
Wharf  Co.,  220  Mass.  397,  107  N.  E. 
990,  L.  R.  A.  1915  D.  725,  1917  A. 
Ann.  Cas.  445;  Toledo  &c.  Ry.  v.  8.  J. 
Kibler  &  Bros.  Co.,  97  Ohio  St.  262, 
119  N.  E.  733,  certiorari  denied  248 


U.  S.  569,  39  Sup.  Ct.  10;  Davis  r. 
Central  Vt.  R.,  66  Vt.  290,  29  AU.  313. 
44  Am.  St.  Rep.  852.  ^milarly  a 
carrier  was  held  not  liable  for  loss  of 
goods  in  its  hands  at  their  destination, 
caused  by  an  unprecedented  flood, 
though  if  the  carrier  had  given  prompt 
notice  of  their  arrival  to  the  oonsigniee, 
they  would  have  beoi  removed. 
Hadba  v.  Baltimore  <&c.  R.,  183  N.  Y. 
App.  D.  555,  170  N.  Y.  S.  769. 

*'  Seaboard  Air  Line  R.  v.  MuUin, 
70  Ma.  450,  70  So.  467,  L.  R.  A.  1916 
D.  982. 

•'Citing  Merritt  Creamery  Co.  r. 
Atchison,  etc.,  R.  Co.,  139  Mo.  App. 
149,  122  S.  W.  322,  and  adding,  ''As 
the  injury  to  the  goods  in  this  case 
was  directly  caused  by  an  admittedly 
unprecedented  flood — an  excusing  act 
of  God — to  which  injury  the  defendant 
did  not  directly  contribute,  and  as  such 
flood  could  not  have  been  anticipated 
or  the  injury  regarded  as  resulting  by 
ordinary  natural  sequence,  or  as  a 
natural   and   probable   result   of    the 


§  1097  CONTRACTS   OF  AFPI 

This  is  in  substantial  accord  with  i 
United  States  Supreme  Court,  and 
ment  to  the  Interstate  Commerc< 
arises  under  an  interstate  shipmeni 
ing  to  the  Federal  rule.*'  If  the  di 
such  as  flood  or  tempest,  was  foresee 
that  the  carrier  is  not  excused  if 
precautions  to  guard  against  the  dau 

§  1097.  Obligations  commonly  assti 

Common  obligations  assumed  b} 
warranties   already   considered'*^    i 
to  the  time  of  sailing  or  of  arrival,  ( 
ing.    If  the  owner  undertakes  'Ho 
and  the  port  named  by  the  charterc 
directions  are  given,*^  or  subsequen 
the  vessel,  becomes  imsafe,**  the  owi 
with  the  contract  imless  another  p 
charterer  will  not  name  another,  mi 
situation  is  similar  where  a  charterei 
of  destination  does  not  do  so  withii 
the  contract  gives  a  choice  of  ports,  w 

preceding  delay  in  transiti  the  injury  Bergn 

was  not  'caused    by'  the  defendant  9d9. 

within  the  meaning  of  the  law,  and  the  671,  ai 

defendant  is  not  liable.'^  and  ni 

*' Continental    Paper    Bag    Co.    v,  note. 

Maine  Central  R.  Co.,  115  Me.  449,  ^S 

99  Atl.  259;  Hadba  v,  Baltimore  &c.  »  xi 

R.,  183  N.  Y.  App.  D.  555, 170  N.  Y.  S.  «  Tl 

769.    See  supra,  {  1073.  181. 

•^Jonesboro,  etc.,  R.  Co.  v.  Dun-  •'Tt 

avant,  117  Ark.  461,  174  S.  W.  1187;  « In 

National   Rice   MilUng   Co.   v.   New  670,  tl 

Orleans,  etc.,  R.  Co.,  132  La.  615,  61  the  cha 

So.   708.  Ann.  Cas.   1014    D.   1099;  altema 

Merritt   Creamery   Co.   v,   Atchison,  was  a  t 

etc.,  Ry.  Co.,  139  Mo.  App.  149,  122  The   cl 

S.  W.  ^;  Bunet  v.  New  York  Central,  choice 

etc.,  R.  Co.,  167  N.  Y.  App.  D.  738,  the  ow 

153  N.   Y.   Cent.   374;   Ferguson  v,  erdsin^ 

Southern  Ry.  Co.,  91  S.  C.  61,  74  S.  E.  most  a 

129;   International,    etc.,    R.    Co.   v.  and  pn 
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the  owner  has  the  choice,  the  charterer  has  the  ri^t  and 
the  duty  to  make  it.^  The  owna*  after  receiving  cargo 
must  take  the  vessel  to  the  destined  port,  or  as  is  usually  pro- 
vided, ''so  near  as  she  can  safely  get/'  These  qualifying 
words  are  not  to  be  imderstood  as  applying  to  any  but  slight 
variations,  and  the  owner  does  not  comply  with  his  contract 
(though  he  may  be  excused  from  liability  imder  it)  if  he  fails 
to  reach  at  least  approximately  the  port  of  destination,  even 
though  he  cannot  safely  so  do.^  If  the  inability  to  reach  the 
named  port  is  due  to  usual  and  temporary  difficulties,  such 
as  tides,  ^  or  ice,^  or  crowded  docks,  ^  the  owner  must  await 
for  a  reasonable  time  the  removal  of  the  difficulty.  A  require- 
ment to  go  to  a  ''safe"  spot  or  as  near  as  the  charterer  can 
"safely"  get,  means  safe  or  safely,  for  a  vessel  carrying  a 
cargo  and  remaining  with  it  imtil  unloaded.^  Even  though 
the  charterer  assumes  the  expense  of  lighterage,  the  vessel 
cannot  be  required  to  go  to  a  port  which  is  not  of  this  de- 
scription.* 


§  1098.  Charterer's  duty  to  furnish  a  cargo. 

The  primary  promise  of  a  charterer  is  ordmarily  to  furnish 
a  full  cargo  complying  with  any  stipulations  in  the  charter 
party ;^  and  ''In  the  absence  of  something  to  qualify  it  the 
imdertaking  of  the  merchant  to  furnish  a  cargo  is  absolute. 
.  .  .  The  mere  existence  of  circumstances  beyond  the  control 
of  the  shipper,  which  makes  it  impracticable  for  him  to  have 
his  cargo  ready,  will  not  relieve  him  from  paying  damages 
for  breach  of  his  obligation."  ^  Presumably  if  the  agreed  cargo 
was  specific  property,  its  destruction  prior  to  shipment  would 
excuse  the  charterer;  *  but  this  would  be  an  exceptional  case. 


MRae  V.  Hackett,  12  M.  &  W.  724. 

^Metcalfe  v.  Britannia  Ironworks 
Co.,  2  Q.  B.  D.  423;  Gastd  v.  Trech- 
man,  1  Cab.  &  Ellis,  276. 

s  Parker  v.  Winslow,  7  E.  &  B.  942; 
Carlton  Steamship  Co.  v.  Castle  Mail 
Co.,  [1898]  A.  C.  486. 

*  Schilizzi  v.  Deny,  4  E.  &  B.  873; 
The  Flash,  9  Fed.  Cas.  No.  4,858. 

*  Dahl  V.  Nelson,  6  A.  C.  38. 

»  The  Alhambra,  6  Prob.  D.  68.    Cf. 


Carlton  Steamship  Co.  o.  Castle  Mail 
Co.,  [1898]  A.  C.  486. 

<  The  Alhambra,  6  Ptob.  D.  6& 

'See  Isis  S.  S.  Co.  v.  Bahr,  [1900| 
A.  C.  340;  The  Lloyd,  21  Fed.  420; 
McQuade  v.  McNaus^ton,  40  Fed. 
284;  Thomdike  v.  Rokes,  76  Me. 
396. 

'Aldan  Steamship  Co.  9.  Andrew 
Weir  &  Co.,  [1905]  A.  C.  501,  511,  Si2. 

•  See  infra,  §i  1946,  1948. 
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§  1099.  Duty  to  load  and  unload. 

''In  the  absence  of  a  contract  or  of  a  custom  bindini 
the  parties  to  the  contrary,  it  is  as  much  the  duty 
shipowner  to  load  and  discharge  the  cargo  as  it  is  to  c 
between  the  loading  and  discharging  ports.    In  earl} 
the  crew  did  the  loading  and  discharging,  but  in  n 
times  it  is  done,  at  least  in  large  ports,  by  master  stev 
who  are  independent   contractors.     All  regular  linei 
so  loaded  and  discharged.    This  duty  of  the  owners  a 
to  chartered  ships,  whether  on  time  charters  or  voyage  chi 
provided  the  ship  is  not  demised.    Of  course,  when  the  cl 
is  a  demise,  the  charterer  is  to  be  treated  pro  hoc  vice  e3 
as  if  the  owner."  *® 

If  the  obhgation  is  assumed  by  the  charterer  in  the  cl 
party  of  paying  for  the  loading  and  unloading,  this 
not  of  itself  shift  the  legal  duty  with  its  consequent  liai 
for  improper  performance  from  the  shipowner."    The  Er 
courts,  however,  have  gone  a  long  way  in  recognizing  a  de 
tion  of  the  duty  upon  the  charterer."    The  rights  oi 
parties  with  reference  to  the  prompt  performance  of 
duty  to  unload  the  ship  have  been  thus  stated  :^^   * '  Demiun 
strictly  speaking,  can  be  recovered  only  when  it  is  expn 
reserved  by  the  charter  or  bill  of  lading."    But  one 
charters  a  vessel,  under  a  contract  that  is  silent  as  to  the 
of  imloading  and  discharge,  contracts  by  implication 
he  will  imload  «and  discharge  her  within  a  reasonable  1 
or  with  reasonable  diligence."  ^^    A  supervening  strike  de 


^Munson  S.  S.  line  v.  Glasgow 
Nav.  Co.,  235  Fed.  64,  67, 148  C.  C.  A. 
558.  See  also  The  Kaupanger,  241  Fed. 
702,  where  it  is  added  in  regard  to  the 
duty  of  the  ship,  "It  is  even  her  duty 
to  pay  for  the  cost  of  ballast." 

^^Mnnson  S.  S.  Line  v,  Glasgow 
Nav.  Ck).,  235  Fed.  64,  68, 148  C.  C.  A. 

558. 

"The  Eaupanger,  241  Fed.  702, 
704,  citing  as  the  leading  English  case 
Blailde  v.  Stembridge,  6  C.  B.  (N.  S.) 

894. 

IS  In  Empire  Trans.  Co.  v.  Philadel- 


phia &  R.  Coal,  etc.,  Co.,  77  Fed. 
920,  23  C.  C.  A.  564,  35  L.  R.  A. 

^^Ibid.  Citing  Gage  v,  Morse 
Allen,  410,  00  Am.  Dec.  155;  The , 
Owen,  54  Fed.  185,  186.  See  also 
Franklin  Transp.  Co.  v.  Federal  S 
Ref.  Co.,  242  Fed.  43, 154  C.  C.  A. 

^^Ibid,  Citing  Cross  v.  Beard, 
N.  Y.  85,  89;  Fulton  v.  Blake,  9  1 
Cas.  993,  995  (No.  5,  153);  The  J 
Owen,  54  Fed.  185;  Biurill  v.  Crossn 
16  C.  C.  A.  381,  35  U.  S.  App.  608 
Fed.  747,  mod'g  65  Fed.  104;  ' 
M.  S.  Bacon  v.  Erie  &  W.  Transp.  ( 
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ing  performance  may  make  a  d^ree  of  delay  reasonable  which 
apart  from  the  strike  would  not  be.*'  ** Where  the  time  for 
the  discharge  of  the  vessel  is  stipulated,  or  is  definitely  fixed 
by  the  charter  or  bill  of  lading,  so  that  it  can  be  calculated 
beforehand,  the  charterer  thereby  agrees  absolutdy  to  dis- 
charge her  within  that  time,  and  he  takes  the  risk  of  all  uor 
foreseen  circumstances.  'He  bears  the  risk  of  delay  arising 
from  the  crowded  state  of  the  place  at  which  the  ship  is  to 
load  or  discharge,'  *^  or  from  frost,"  or  bad  weather,^  pre- 
venting access  to  the  vessel;  or  from  acts  of  the  government 
of  the  place  prohibiting  export,  or  preventing  conmiunication 
with  the  ship.^  And  it  is  inunaterial  that  the  shipowner, 
alsoy  is  prevented  from  doing  his  part  of  the  work  within 
the  agreed  time,  unless  he  is  in  fault.  The  charterer  takes 
the  risk. '  "  ^*   But  where  demiurage  is  promised  by  the  charter 


3  Fed.  344;  Whitehouse  v.  Halatead,  90 
ni.  95,  98;  Henley  v.  Brooklyn  Ice  Co., 
14  Blatch.  522,  Fed.  Caa.  No.  6,364; 
Finney  v.  Grand  Trunk  Ry.  Ck).,  14 
Fed.  171;  Houge  v.  Woodniflf,  19  Fed. 
136;  Fish  v.  One  Hundred  and  Fifty 
Tons  of  Brown  Stone,  20  Fed.  201; 
Gronn  v.  Woodruff,  19  Fed.  143; 
The  Z.  L.  Adanu,  26  Fed.  655,  656; 
The  Elida,  31  Fed.  420;  The  William 
Marshall,  29  Fed.  328;  The  Mary  RUey 
V,  Three  Thousand  Raihx>ad  Ties,  38 
Fed.  254;  RUey  v,  A  Cargo  of  Iron 
Pipes,  40  Fed.  605;  Bellatty  v,  Curtis, 
41  Fed.  479,  480;  Taylor  ».  Great 
Northern  R.  Co.,  L.  R.  1  C.  P.  385; 
Burmester  t;.  Hodgson,  2  Camp.  488; 
Ford  V,  Cotesworth,  L.  R.  4  Q.  B.  127, 
L.  R.  5  Q.  B.  544;  Hick  v.  Rodocanachi, 
[1891]  2  Q.  B.  626,  633,  638,  646;  Hick 
V.  Raymond  [1891]  2  Q.  B.  626,  [1893] 
A.  C.  22;  Postlethwaite  v.  Freeland,  5 
App.  Cas.  599,  621,  622.  See  also 
Ben  Franklin  Transp.  Co.  v.  Federal 
Sugar  Ref.  Co.,  242  Fed.  43,  154  C. 
C.  A.  665. 

^  The  Richland  Queen,  254  Fed.  668, 
166  C.  C.  A.  166.  The  court  disap- 
proved a  distinction  taken  by  the  New 
York  Court  of  Appeals,  according  to 


which  a  peaceable  strike  of  a  canier's 
employees  is  no  excuse  for  dday, 
Blackstock  v.  New  York  Ax^.  R.  Co., 
20  N.  Y.  48,  75  Am.  Dec.  372,  whfle  a 
strike  with  violence  is  a  defence, 
Geismer  v.  Lake  Shore  &c,  R.  Co., 
102  N.  Y.  563,  7  N.  E.  828^  55  Am. 
Rep.  837. 

^  Empire  Trans.  Co.  v.  Philadelphia 
&  Reading  Coal  Ac,  Co.,  77  Fed.  919, 
23  C.  C.  A.  564,  35  L.  R.  A.  623;  citing 
Carver,  Carriage  by  Sea,  K^IO,  611; 
Randall  v.  Lynch,  2  Camp.  352;  (See 
also  W.  K.  Niver  Coal  Co.  v,  Cheronea 
S.  8.  Co.,  142  Fed.  402,  73  C.  C.  A. 
502,  5  L.  R.  A.  (N.  S.)  126]. 

^  Ibid,  Citing  Carver,  Carriage  by 
Sea,  i{610,  611;  Banet  o.  Duttoo,  4 
Camp.  333. 

^^Ibid.  Citing  Carver,  Carriage  fay 
Sea,  {§  610,  611;  Thiis  v.  Byers,  1  Q.  B. 
D.  244. 

^  Ibid.  Citing  Carver,  Carriage  by 
Sea,  {§610,  611;  Barker  v.  Hod^wm, 
3  Maule  &  S.  267;  Blight  v.  Plage,  3 
Bos.  &  P.  295,  n. 

*^  Ibid.  Citing  Carver,  Carriaise  by 
Sea,  §§  610,  611;  Davis  v.  W&Uaoe,  7 
Fed.  Cas.  182  (No.  3,657);  Pbiladd- 
phia,  etc.,  R.  Co.  v.  Northam,  19  Fed. 
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party  only  for  "detention  by  default"  of  the  charterer,  he 
is  not  liable  for  detention  caused  by  via  major  or  foreign 
governments.^^  What  is  a  reasonable  time  for  imloading 
when  no  time  is  fixed  by  the  charter  frequently  depends  on 
local  practice  and  usage  at  the  port  of  discharge,  but  "the 
custom  of  a  port  can  be  used  as  a  reason  for  delay  only  when, 
because  of  such  custom,  a  vessel  is  deprived  of  an  opportunity 
to  discharge  sooner;  and  it  cannot  be  used  as  a  reason  for 
delay  when  such  opportunity  is  afforded,  and,  merely  for 
reasons  of  the  charterer's  convenience,  the  discharge  is  de- 


Cas.  492  (No.  11,090);  Williams  v, 
Theobald,  15  Fed.  465,  471;  Manson 
V.  New  York,  etc.,  R.  Co.,  31  Fed.  297; 
Sixteen  Hundred  Tons  of  Nitrate  of 
Soda  &.  McLeod,  10  C.  C.  A.  115,  61 
Fed.  S40;  Burrill  v,  Grossman,  16  C.  C. 
A.  381,  35  U.  S.  App.  608,  69  Fed.  747, 
762. 

In  Tweedie  Trading  Co.  v.  New  York 
Cent.  &  H.  R.  Co.,  194  Fed.  281,  283, 
discussing  the  obligation  of  the  owner 
of  a  portion  of  the  cargo,  L.  Hand,  J., 
said:  "The  question  of  law  raised  in 
this  branch  of  the  case  is  whether,  if 
the  cargo  of  a  ship  be  in  layers,  the 
owner  of  the  lower  layer  is  responsible 
under  the  charter  party,  for  demurrage, 
although  he  discharges  with  all  reason- 
able dispatch,  if  the  owner  of  the  upper 
la3rer  be  delinquent  in  his  own  dis- 
charge. When  the  charter  party 
engages  the  charterer  or  cargo  owner 
to  discharge  by  a  fixed  day,  or  in  a 
fixed  number  of  days,  the  law  is  now 
settled  in  England  that  the  owner  of 
the  lower  layer  is  responsible  regard- 
less of  his  own  default  (Leer  v.  Yates, 
3  Taunt.  387;  Porteus  v,  Watney, 
L.  R.  3  Q.  B.  Div.  534),  in  spite  of  two 
rulings  of  Lord  Tenterden  to  the 
contrary  in  Rogers  v.  Hunter,  Moody 
&  MaUdn,  63,  and  Dobson  v.  Droop, 
Moody  &  Malkin,  441.  Regardless 
of  which  rule  is  preferable,  if  the  matter 
were  to  be  decided  in  this  case,  I  think 
the  rule  clearly  distinguishable  as 
being  only  an  instance  of  the  stringent 


principle  of  Thiis  v,  Byers,  L.  R.  1 Q.  B. 
Div.  244,  that,  when  a  charterer  en- 
gages to  deliver  by  a  day  certain,  he 
assumes  all  risks  of  what  may  come  up 
to  prevent.    The  rule  is  the  same  in 
this  country  (Empire  Transportation 
Co.  V.  Philadelphia  &  Reading  Co.,  77 
Fed.  919,  23  C.  C.  A.  564,  35  L.  R.  A. 
623),  but  it  is  not  applicable  in  the 
case  at  bar  because  the  charterer  did 
not  engage  to  dischaige  the  ship  by  a 
certain  day,  or  indeed  to  discharge  her 
at  all,  but  only  to  receive  the  cargo  as 
fast  as  the  steamer  could  unload,  work- 
ing all  hatches  at  once.    The  commis- 
sioner was  clearly  right  under  such  a 
charter  party  in  holding  that  each 
cargo  owner  was  answerable  only  for 
his  own  default.     Thus,  if  the  cargo 
of  A.  has  to  be  removed  before  that  of 
B.,  B.'s  only  duty  is  to  receive  as  fast 
as  the  steamer  can  unload  from  the 
time  she  begins  to  unload  his  cargo; 
and,  to  recover  against  B.,  the  ship 
must  show,  first,  that  B.  did  not  re- 
ceive, and,  second,  that  there  was  a 
period  of  delay  caused  by  B.'s  failure. 
I  do  not  mean  that,  if  A.'s  cargo  was 
in  one  hold  and  B.'s  in  another,  so  that 
each  could  receive  independently,  it 
would  excuse  B.  to  show  that,  if  he  had 
not  been  in  default,  A.  would  have 
detained  the  ship  ansrway." 

««Cro8sman  v.  Burrill,  179  U.  S. 
100,  21  Sup.  Ct.  38,  45  L.  Ed.  106; 
The  Olaf,  248  Fed.  807, 813. 
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layed."  ^  The  rules  in  regard  to  tiie  promptness  witii  which 
loading  must  be  done  by  the  party  charged  with  that  duty 
are  analogous  to  those  governing  the  duty  to  unload.^^  The 
common  provisions  in  charter  parties  in  r^ard  to  demurrage 
of  different  sorts  have  been  classified  as  foUov^:  ''A  charter- 
party  m  dealing  with  demurrage  may  do  one  of  three  things: 
first,  it  may  provide  for  a  fixed  number  of  days  for  demurrage. 
Thus,  assuming  that  imder  the  charter-party  there  are  five 
lay  days  and  five  days  for  demiurage,  and  instead  of  taking 
ten  dajrs  for  loading  the  vessel  takes  eleven  days,  ihe  ship- 
owner will  be  entitled  on  the  eleventh  day  to  damages  for 
detention.  Secondly,  the  charter-party  may  provide  that 
there  shall  be  so  many  lay  days  and  a  reasonable  numb^ 
of  demurrage  dajrs.  In  such  a  case,  in  default  of  agreement 
it  is  for  the  Court  to  say  what  is  a  reasonable  numb^  of 
days,  and  then  all  days  in  excess  of  that  number  will  be  de- 
tention days.  But  tiiere  may  be,  thirdly,  a  charter-party 
which  neither  fixes  the  number  of  demurrage  days,  nor  pro- 
vides that  there  shall  be  a  reasonable  number  of  days  for 
demurrage,  but  merely  says  that  a  certain  rate  shall  be  paid 
for  demurrage."  ^^  In  the  first  of  these  cases  if  the  charterer 
delays  beyond  the  number  of  days  allowed  for  demurrage 
by  the  terms  of  the  contract,  and  in  the  second  and  third 
cases  if  he  delays  beyond  a  reasonable  number  of  demurrage 
days,  the  owner  may  withdraw  the  vessel.^  But  if  he  fails 
to  do  this  and  allows  the  charterer  to  load  at  a  later  day, 
damages  for  detention  in  the  first  two  classes  of  cases  will 
be  based  on  actual  damage;  while  in  the  third  class  of  cases, 


"  Leonard  v.  William  G.  Barker  Co., 
214  Fed.  325,  327;  citing  lindaay  v. 
Cusimano  (D.  C),  10  Fed.  302;  Id. 
(C.  C),  12  Fed.  603,  604. 

**  In  Kearon  v.  Pearson,  7  H.  ft  N. 
386,  the  court  said:  "The  defendants, 
by  charter-party,  engaged  to  load  on 
board  the  plaintiff's  ship  a  cargo  of 
coals.  'To  be  loaded  with  usual  dis- 
patch.' The  defendants  commenced 
loading  by  bringing  the  coal  in  boats 
along  a  canal  to  the  dock  where  the 
plaintiff's  ship   was,   but  before  the 


cargo  was  completed  a  severe  frost 
rendered  the  ckdbI  unnavigable,  and 
the  ship  was  detained  thirty-four  days. 
Held,  that  the  expression  'usual  dis- 
patch' meant  'usual  dispatdi  of  per- 
sons who  have  a  cargo  ready  for 
and  that  the  defendants  were 
ble  for  the  delay.'  "  See  to  the  same 
effect  Atlantic  Ac.  S.  S.  Go.  o.  Ghig- 
genheim,  123  Fed.  330. 

^  Sankey,  J.,  in  Iveridp  Stwuwihip 
Co.  V,  Bunge,  [1017]  1 K.  B.  31.  35. 
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the  damages  will  be  determined  by  the  rate  fixed  in  the  con- 
tract for  demurrage.^ 

§  1100.  When  lay-days  begin. 

A  charter  party  usually  allows  a  certain  number  of  lay-days 
for  loading  and  provides  for  the  payment  of  demurrage  for 
delay  beyond  the  stipulated  lay-days.  The  lay-days  ordinarily 
begin  when  the  ship  is  an  '^arrived  ship"  at  the  disposal  of 
the  charterer.  Two  situations  must  be  distinguished  in 
determining  when  a  ship  has  arrived. 

1.  When  the  place  named  in  the  charter  party  as  the  place 
of  loading  is  a  port  or  other  wide  district  the  lay-days  begin 
when  the  ship  is  ready  within  the  port  or  district  though 
she  may  not  be  at  a  wharf  or  dock  to  which  the  charterer 
may  properly  require  her  to  go.^ 

2.  If  the  charter  party  names  a  definite  wharf  or  spot  in 
the  port  or  dock  as  the  place  for  arrival,  or  ^ves  the  charterer 
in  express  terms  the  right  to  order  the  ship  to  such  a  definite 
loading  spot,  the  lay-days  will  not  b^n  until  the  ship  has 
reached  that  spot.^  It  must  be  admitted  that  the  distinction 
is  rather  thin  between  a  charter  party  giving  in  express  terms 
the  right  to  name  a  particular  wharf,  and  a  charter  party 
which  merely  names  the  port,  the  right  of  the  charterer  to 
name  the  berth  in  the  port  to  which  the  vessel  is  to  go  being 
only  implied.  The  tenuity  of  the  distinction  is  emphasized 
by  the  fact  that  the  custom  of  a  port  may  prevent  a  ship 
from  being  ''arrived"  as  soon  as  she  is  within  the  limits  of 
the  port  though  the  charter  party  makes  no  more  specific 
statement  of  destination.*^ 

§  1101.  Freight  or  hire. 

Under  a  charter  which  amounts  to  a  demise  of  the  vessel 
the  obligation  of  the  charterer  to  pay  the  agreed  hire  of  the 
vessel  must  be  regarded  as  given  in  return  for  the  use  of  the 

^  Ibid,  ^  Brereton  v.  Chapman,  7  Bing.  559; 

*  Leonifl  Steamship  Co.  v.   Rank,  Thiis  v,  Byers,  1  Q.  B.  D.  244;  Leonis 

[igOS]  1  K.  B.  499.  Steamship  Co.  t^.  Rank,  [1908]  1  E.  B. 

» Ibid.    Tapecott  v.  Balfour,  L.  R.  499,  520. 
8  C.  P.  46. 
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vessel.  So  long^  therefore,  as  the  charterer  retains  control  of 
the  vessel,  even  though  breach  of  contract  by  the  owner 
would  justify  him  in  cancelling  the  charter,  he  is  liable  for 
hire.  As  in  the  case  of  a  lease  of  real  property,  the  only  way 
of  avoiding  payment  is  by  surrendering  the  use  of  the  hired 
property.  Even  though  t^e  vessel  is  useless  for  the  purpose 
of  the  charterer,  if  he  is  still  the  lessee  in  control  of  it,  he 
will  be  boimd  to  pay  hire.'^  Under  a  charter  which  is  not 
a  demise  of  the  vessel  freight  is  the  payment  due  for  the 
carriage  and  delivery  of  goods.'*  No  freight,  therefore,  is 
earned  if  the  goods  are  lost,''  or  cannot  be  carried  because 
of  impossibility,'^  unless  the  loss  or  impossibility  is  due  to 
the  shipper's  fault,  or  a  special  provision  in  the  contract  pro- 
vides otherwise.'^  But  even  though  the  value  of  the  goods 
has  been  wholly  lost  by  decay  or  damage  due  to  a  peril  eith^ 
excepted  by  law  or  by  the  terms  of  the  contract,  the  carrier 
is  entitled  to  full  freight  if  they  are  delivered  at  their  des- 
tination. ''The  consideration  for  the  freight,  is  the  carriage 
of  the  article  shipped  on  board,  and  the  state  or  condition 
of  the  article  at  the  end  of  the  voyage  has  nothing  to  do  witii 
the  obligation  of  the  contract."  ^ 
Sometimes  part  of  the  freight  is  paid  or  promised  to  be 


''Work  V.  LeatheiB,  07  U.  S.  379, 
380,  24  L.  £d.  1012.  ''The  owner  is 
liable  for  the  breach  of  his  contract, 
but  the  stipulation  of  seaworthiness 
is  not  so  far  a  condition  precedent 
that  the  hirer  is  not  liable  in  such  case 
for  any  of  the  charter-money.  If  he 
uses  her,  he  must  pay  for  the  use  to  the 
extent  to  which  it  goes.  1  Pars.  Adm. 
265;  3  Kent.  Com.  205;  Abbott,  Shipp. 
(5th  Am.  ed.),  340." 

**Kirchner  v.  Venus,  12  Moore,  P. 
G.  361,  391;  Dakin  v.  Oxley,  15  G.  B. 
(N.  S.)  646,  666. 

»»  Dakin  ».  Oxley,  15  G.  B.  (N.  S.) 
646,664. 

»*  Scottish  Nav.  Co.  v.  Souter,  [1917] 
1  K.  B.  222. 

*<  Charters  or  bills  of  lading  fre- 
quently provide  for  the  payment  of 
freight  whether  the  ship  is  lost  or  not. 


Allanwilde  Transport  Co.  v.  Vacuum 
Oil  Co.,  248  U.  S.  377;39  S.  Ct  147; 
The  Grade  D.  Ghamben,  248  U. 
S.  387,  39  S.  Ct.  149;  Standard 
Varnish  Works  v.  The  Bris,  248  U.  S. 
392,  39  S.  Ct.  150.  Such  a  clause 
is  construed  as  covering  only  loBBes 
through  excepted  perils.  Great  In- 
dian, etc.,  Ry.  Co.  tr.  Tum\>ull,  53  L. 
T.  325.  But  the  fact  that  the  ship 
has  never  broken  ground  will  not  de- 
prive the  carrier  of  its  ii|^t.  The 
Grade  D.  Chambers,  248  U.  S.  387, 
39  S.  Ct.  149. 

"  Griswold  v.  Insurance  Co.,  3  Johns. 
321,  329  (per  Kent,  C.  J.),  3  Am.  Dec 
490.  See  also  Dakin  v,  Oxley,  15  G.  B. 
(N.  S.)  646;  Duthie  o.  Hilton,  L.  R.  4 
C.  P.  138;  Seaman  v.  Adler,  37  F^ 
268;  Steebnan  v.  Taylor,  3  Ware,  52; 
M'Gaw  V.  Ocean  Ins.  Co.,  23  Pick.  405. 
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paid  in  advance.    This  has  been  held  in  Englanc 
upon  the  shipper  the  risk  of  the  voyage  to  that  c 
therefore  if  the  goods  are  lost  without  fault  on  t 
the  carrier,  after  the  day  when  the  partial  payment 
or  was  due,  the  advanced  freight  if  paid  may,  ne 
be  retained;  ^  and  if  unpaid  may  be  recovered  by  the 
In  the  United  States,  however,  it  is  recognized 
though  paid  or  promised  in  advance,  freight  is  th 
exchange  for  carrying  goods,  and  if  they  are  not  c; 
whatever  cause,  there  is  a  failure  of  consideration 
the  recovery  of  any  payment  made,  and  the  refus 
any  advance  promised  but  not  made,'^  imless  the 
provides  in  effect  that  the  payment  is  made  in  i 
the  chance  of  the  goods  being  safely  carried.^* 

If  the  contract  of  carriage  is  repudiated,^®  or  if  i 
are  destroyed  before  reaching  their  destination,  no 
portion  of  the  agreed  freight  can  be  recovered.  ^^  a 
if  goods  are  safely  discharged  before  the  port  of 
tion  is  reached,  there  can  be  no  recovery  of  such  a 
portion,  imless  the  owner  makes  a  new  contract  to  pa; 
though  the  cause  for  the  ship's  failure  to  reach  its  de 
was  an  excepted  peril.  ^^    It  seems  to  be  assumed  th 


^  DeSilvale  v.  Kendall,  4  M.  &  S. 
37;  Saunders  t;.  Drew,  3  B.  &  Adol. 
445;  Byrne  v.  Schiller,  L.  R.  6  Exch. 
310;  Allison  v.  Bristol  Ins.  Co.,  1  A.  C. 
209,226. 

•^  Oriental  S.  S.  Co.  v,  T^lor,  [1893] 
2  Q.  B.  518;  Weir  v.  Girvin,  [1900]  1 
Q.  B.  45;  Coker  v.  Limerick  S.  S. 
Co..  34  Times  L.  R.  296  (House  of 
Lords). 

»The  Grade  D.  Chambers,  248 
U.  S.  387,  39  S.  Ct.  149;  Pitman  o. 
Hooper,  3  Sumner,  50;  Bum  Line,  Ltd. 
V.  Steamship  Co.,  162  Fed.  298,  89 
C.  C.  A.  278;  National  &c.  Co.  v. 
Litemational  Paper  Co.,  241  Fed. 
861,  862,  154  C.  C.  A.  563;  Reina  v. 
Crofis,  6  Cal.  29;  Butterfield  v.  Byron, 
163  Mass.  517, 27  N.  E.  667, 12  L.  R.  A. 
571,  25  Am.  St.  Rep.  654;  Phelps  v. 
Williamson,   5  Sandf.   (N.  Y.)  578.. 


See  also  Porter  V.  TuU,  6  Wi  i 
Pac.  965,  22  L.  R.  A.  613,  I 
Rep.  172. 

**  National  Steam  Nav.  C  i 
national  Paper  Co.,  241  Fe  . 
C.  C.  A.  563,  and  see  supraj  \ 

^  Newsum  v,  Bradley,  [1  1 
B.271. 

^^  British,  etc.,  Lis.  Co.  v 
Pacific  Co.,  72  Fed.  285,  U 
561,  38  U.  S.  App.  243. 

^  Liddard  v.  Lopes,  [1909 
526;  Metcalfe  &.  Britannia  I 
Co.,  1 Q.  B.  D.  613;  St.  Enocl  i 
Co.  &.  Phosphate  Mining  Co 
K.  B.  624;  The  Columbian  ] 
Catlett,  12  Wheat.  383,  6  L 
The  Propellor  Mohawk,  8  1' 
19  L.  Ed.  406;  Merchants', 
Co.  V.  Butler,  20  Md.  41;  R 
V.  Young,  38  Pa.  St.  169. 
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owner  of  the  cargo  voluntarily  accepts  the  goods  or  agrees 
to  pay  freight  when  his  goods  are  delivered  at  some  point 
short  of  their  destination,  a  contract  is  formed  upon  which 
he  will  be  liable.^'  But  the  hypothesis  is  that  the  shipowner 
is  justified  in  not  carrying  the  goods  to  their  destination, 
and  unless  the  delivery  of  the  goods  was  requested  by  the 
owner  of  the  cargo  at  one  port  rather  than  at  another  possible 
point,  it  is  difficult  to  find  valid  consideration  to  support  a 
promise.  He  has  an  absolute  ri^t  to  the  delivery  of  his 
goods,  and  giving  him  what  he  is  entitled  to  have  without 
payment  cannot  support  a  promise/^  It  is  difficult  to  make 
out  a  contract  unless  some  other  choice  is  offered  the  own» 
of  the  goods  than  the  alternative  of  accepting  his  goods  at 
the  intermediate  port  or  going  without  them  altogether.  On 
the  other  hand,  it  seems  clear  on  principle  that  there  should 
be  quasi-contractual  liability  measured  by  the  benefit  which 
the  owner  of  the  cargo  derives  from  the  partial  transporta- 
tion, and  that  this  obligation  should  arise  in  spite  of  his  wishes 
to  the  contrary.** 

§  1102.  Effect  of  breach  of  promise  in  a  charter  party* 

The  effect  of  a  failure  of  one  party  or  the  other  to  keep 
his  promise  in  a  charter-party  is  to  be  determined  according 
to  the  general  principles  governing  the  law  of  contracts. 
Damages  commensurate  with  the  breach  are  of  course  re- 
coverable; and  if  the  breach  is  sufficiently  material,  furth^ 
performance  by  the  injured  party  will  be  excused.  Part 
performance  on  either  side  will  involve  the  consequence  that 
a  more  serious  breach  than  might  otherwise  be  neoe^ary 
to  excuse  further  performance  will  be  required.  Unless  the 
breach   can  fairly  be  regarded  as  material  in  view  of  all 

^In   Metcalfe   v.    Britannia   Iron-  tentionally  dispensed  with.   That  must 

works  Co.,  2  Q.  B.  D.  423,  426,  Lord  mean  'dispensed  with  by  some  <me  who 

Coleridge  summarizing  the  opinion  of  had  authority  from  the  origiiial  oon- 

Parke,  B.,  in  Vlierboom  v.  Chapman,  signor. '  " 

13  M.  &  W.  230,  238,  said:  "To  justify  ««  See  tupru,  {  190. 

a  claim  for  pro  rata  freight  there  must  ^  See  ir^ra,  {  1973,  in  legaxxi  to  the 

be  a  voluntary  acceptance  of  the  goods  rights  of  parties  where  complete  per- 

at  an  intermediate  port,  in  such  a  mode  formance  is  prevented  by  ezeusahle 

as  to  raise  a  fair  inference  that  the  impossibility;    and    other    analo^oiB 

further  carriage  of  the  goods  was  in-  cases  are  r^eired  to,  supra^  {  1479L 
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the  circumstances^  failure  of  one  party  to  perform  wi 
excuse  the  other. ^  If  the  breach  frustrates  the  object 
contract  the  injured  party  will  be  excused  even  thoug 
breach  was  due  to  no  f ault,  and  imder  the  terms  of  the  cl 
party  gives  rise  to  no  liability/^  Wha^  the  obUgation  im 
by  the  charter  is  simply  to  exercise  reasonable  diligec 
is  obvious  that  if  performance  is  prevented  by  unfoi 
difficulties,  no  liability  may  arise.  ^ 

§  1103.  When  an  excepted  peril  discharges  a  contract  ent 
The  effect  of  an  excepted  peril  may  be  merely  to  m 


^  Freeman  v,  Taylor,  8  Bing.  124; 
MacAndrew  v.  Chappie,  L.  R.  1  C.  P. 
643,  and  see  caaes  in  the  following 
note. 

^Hudson  V.  HiU,  43  L.  J.  C.  P.  273. 
In  Giuseppe  v.  Manufacturers'  Export 
Co.,  124  Fed.  663,  666,  the  court  said: 
"  Where  there  is  no  express  stipulation 
in  a  charter  party  as  to  time,  the  law 
implies  a  stipulation  that  there  shall 
be  no  unreasonable  or  unusual  delay 
in  commencing  the  voyage,  or,  if  it  has 
been  commenced,  in  the  performance 
of  it;  and  if  the  purposes  of  the  charter 
party  were  altogether  frustrated  by  the 
delay  it  is  a  defence  to  an  action  for 
nonperformance  by  the  charterers. 
Olsen  V,  Hunter-Bom  k  Co.  (D.  C), 
54  Fed.  630." 

In  Thebideau  v.  Cairns,  171  Fed. 
233,  236,  the  court  said:  "The  implied 
requirement  was  that  she  should  pro- 
ceed there  with  reasonable  dispatch, 
the  dangers  of  the  seas  and  navigation 
excepted.  Unavoidable  delay  arising 
from  these  causes  would  not  discharge 
the  charterers  from  their  covenant  to 
load  the  vessel,  unless  the  delay  was  so 
great  as  to  frustrate  the  voyage  or 
deprive  the  freighter  of  the  benefit  of 
his  contract." 

In  Schooner  Mahukona  Co.  v. 
Charles  Nelson  Co.,  142  Fed.  615,  616, 
the  court  said:  ''Nor  do  I  think  such 
contract  was  dissolved,  as  contended 
by  defendant,  by  reason  of  the  fact 


that  the  Mahukona  was  60  day 
due  when  she  reached  Everet 
port  where  she  was  to  reoeii 
cargo.  This  long  delay  did  n< 
put  an  end  to  the  contract,  as  it  c 
defeat  the  object  for  which  the 
had  been  chartered."  See  also 
{{842  e<  Mg. 

*In   Schooner   Mahukona   ( 
Charles  Nelson  Co.,  142  Fed.  6U 
the  court  said:  "It  is  conceded 
the  late  arrival  of  the  Mahuko 
the  port  where  she  was  to  tal 
cargo  was  caused  by  storms  ani 
verse  winds,  and  was  not  due  U 
fault  upon  the  part  of  the  vessel 
navigation.     This  being  so,  it  ^ 
seem  to  be  well  settled  that  the  i 
is  not  responsible  for  the  damage  ^ 
the  defendant  may  have  sustaine 
reason   of   her   tardy   arrival, 
charter  party  did  not  fix  any 
within  which  she  was  to  arrive 
receive  her  cargo.    The  obligatic 
the  ship,  therefore,  was  to  make  rei 
aUe  efforts  to  enter  as  speedil; 
practicable  upon  the  performanc 
the  voyage  named  in  the  charter; 
having  made  such  efforts,  the  t 
owner  is  not  responsible  for  any 
sustained  by  the  charterer,  by  re 
of  the  fact  that  without  fault  on 
part  of  her  owner  or  crew  the  V( 
was  delayed  by  storms  and  adv 
winds  in  reaching  the  port  where 
was  to  receive  her  cargo." 


2054 


WILUSTON  ON  CONTRACTS 


§1103 


future  performance  of  the  contract  or  to  excuse  it  altogether. 
If  the  peril  does  not  totally  or  permanently  prevent  perform- 
ance, it  may  happen  either  that  the  owner  of  the  goods  asserts 
a  right  to  determine  the  contract  or  that  the  carrier  asserts 
such  a  right.  Express  provisions  in  the  contract  may  settle 
such  disputes,  but  in  the  absence  of  such  provisions,^  the 
materiality  of  the  failure  to  fulfil  the  contract  caused  by  the 
excepted  peril  must  furnish  the  test.  If  continuance  of  per- 
formance wiU  throw  a  heavy  and  unanticipated  burden  on 
the  carrier,  it  need  not  perform."  If  the  object  of  the  con- 
tract will  be  frustrated  from  the  standpoint  of  the  shipper 


« In  Brown  c^.  Turner,  [1912]  A.  C. 
12  the  Court  of  Appeal  had  held 
under  a  provision  in  a  time  charter 
party  providing  that  "the  owners  and 
charterers  shall  be  mutually  absolved 
from  liability  in  carrying  out  this  con- 
tract in  so  far  as  they  may  be  hindered 
or  prevented"  by  (among  other  things), 
strikes,  that  the  charterers  must  pay 
the  charter  hire  though  a  strike  pre- 
vented them  from  loading  a  cargo  of 
coal  at  a  port  to  which  they  had  ordered 
the  vessel  to  proceed.  The  House  of 
Lords  affirmed  the  decision  but  Lord 
Shaw  said:  ''I  may  say,  my  Lords, 
that  I  do  not  see  my  way  in  terms  to 
agree  with  the  view  which  has  been 
reached  by  the  Court  of  Appeal  on  the 
construction  of  the  words  'mutually 
absolved,'  which  occur  in  this  contract. 
It  does  not  appear  to  me  to  be  sound 
to  say  that  the  liability  of  the  char- 
terers was  merely  to  pay  rent,  and  that, 
as  the  strike  had  not  prevented  than 
doing  that,  therefore  the  absolving 
clause  does  not  apply.  I  think  that  a 
strike  with  its  consequence  of  pre- 
venting the  use  of  the  vessel  as  a 
carrier  (which  is  indeed  the  sole  or  main 
consequence  which  the  parties  must 
have  had  in  view)  was  an  occasion 
when  on  the  one  hand  the  charterer 
might  not  be  able  to  use  his  vessel,  and 
on  the  other  the  owner  should  not  be 
entitled  to  his  rent,  and  in  my  opinion 


the  term  'mutually  absolved'  ou^t  to 
be  construed  so  as  to  meet  this  case 
and  as  covering  the  liabilities  on  both 
sides  of  a  mutual  or  reciprocal  diarac- 
ter. 

"  But  on  the  other  hand,  my  Lords,  I 
think  the  same  result  as  that  anived 
at  by  the  Court  of  Appeal  is  reached  by 
reason  of  the  fact  that  the  diartereis 
were  not  in  fact  prevented  by  the 
strike  from  the  use  of  the  vessel  doiiog 
the  period  in  question,  but  themsdves 
choee,  as  I  have  explained,  to  keep 
it  lying  in  the  strike  area." 

"The  Rtjgreso,  50  Fed.  835.  "A 
vessel,  having  by  charter  agreed  to  be 
at  a  certain  port  by  the  Ist  of  October, 
'restraint  of  princes,  rulers,  and  people 
excepted,'  and  having  been  prevented 
from  going  there  during  October  by 
quarantine  regulations  at  such  port, 
was  held  bound  to  have  been  at  the 
port  on  the  Ist  of  November,  when  she 
knew  the  quarantine  would  be  raised." 
Karran  v.  Peabody,  145  Fed.  166,  76 
C.  C.  A.  136.  "A  general  provisk>n  in 
a  charter  party,  excepting  'all  and 
every  the  dangers  and  accidents  of  the 
seas,'  has  no  application  to  a  prior 
specific  provision  giving  the  charterer 
the  right  to  cancel  should  the  veasd 
not  arrive  in  good  order  at  the  port  of 
loading  on  or  before  a  specified  date, 
so  as  to  extend  such  date  in  case 
arrival  is  delayed  by  sea  perils." 
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even  though  in  the  future^  the  performance  is  accurately 
carried  out,  he  is  excused.  ^^ 

Sometimes  the*  contract  contains  an  express  power  to  the 
charterer  to  cancel  the  charter  party  in  case  of  delay  beyond 
a  specified  day,  or  for  other  cause.  The  charterer  cannot 
be  compelled  before  the  happening  of  the  contingency  to  say 
whether  he  will  exercise  the  power  or  not.  The  right  to 
judge  at  the  ultimate  day  whether  it  is  desirable  to  do  so 
is  his  contractual  privilege.  ^^ 

• 
§  1104.  When  a  common  carrier's  liabilities  for  goods  begin 

and  end. 

As  the  liability  of  a  common  carrier  is  more  stringent  than 
that  of  an  ordinary  bailee  for  hire,  it  is  important  to  determine 
at  what  moment  a  carrier  becomes  liable  as  such,  and  for 
how  long  his  liability  continues.  He  becomes  liable  as  such 
as  soon  as  goods  are  delivered  to  him  for  immediate  trans- 
portation; ^^  and  this  is  true  though  the  goods  are  placed  in 
a  freight  warehouse  because  no  car  is  available,  provided 
shipment  is  to  be  made  as  soon  as  possible.  ^^  In  order  to 
bind  the  carrier,  delivery  must  be  made  to  some  one  authorized 
to  receive  the  goods,  unless  by  custom  the  carrier  has  allowed 
the  public  to  leave  them  at  a  particular  place  of  deposit 
when  no  employee  of  the  carrier  was  there  to  receive  them.^^ 


*^  Jackson  t;.  Union  Marine  Ins.  Ck)., 
L.  R.  10  C.  P.  125;  TuUy  v.  Howling, 
2  Q.  B.  D.  182;  Assicurazioni  Grenerali 
f).  Steamship,  etc.,  Ck).,  [1892]  1  Q.  B. 
671,  677;  Porteous  v.  Williams,  115 
N.  Y.  116, 21  N.  E.  711. 

"  Karran  v,  Peabody,  145  Fed.  166, 
76  C.  C.  A.  136.  "A  charterer,  given 
the  right  by  the  charter  party  to  can- 
cel in  case  vessel  does  not  arrive  at  the 
loading  port  by  a  specified  date,  is  not 
required  to  exercise  his  option  until 
her  arrival,  and  his  right  to  cancel  is 
not  lost  by  his  refusal  to  state  his 
election  on  request  of  the  owners, 
after  such  date  had  passed,  and  when 
the  vessel  was  in  a  distant  port,  and 
the  time  when  she  would  arrive  was 
unknown." 


w  Boehm  v.  Combe,  2  M.  <&  S.  172; 
The  Gracie  D.  Chambers,  253  Fed.  182, 
aflfd.  248  U.  S.  387,  39  S.  Ct.  149; 
RaUway  Co.  v.  Murphy,  60  Ark.  333, 
30  S.  W.  419,  46  Am.  St.  Rep.  202; 
Illinois  Central  R.  Co.  v.  Smyser,  38  111. 
354,  87  Am.  Dec.  301;  Gregory  v. 
Wabash  Ry.  Co.,  46  Mo.  App.  574; 
Clarke  v.  Needles,  25  Pa.  358. 

^*  Canadian  Pac.  R.  Co.  v.  Wieland, 
226  Fed.  670, 141 C.  C.  A.  426;  Meloche 
V,  Chicago,  etc.,  R.  Co.,  116  Mich.  69, 
74  N.  W.  301;  and  see  cases  in  the 
preceding  note. 

"  Converse  v,  Norwich,  etc.,  Trans- 
portation Co.,  33  Conn.  166;  Green  v. 
Milwaukee,  etc.,  R.  Co.,  41  Iowa,  410; 
Whitehurst  v,  Texas  &c.  R.  Co.,  131 
La.  139,  59  So.  42.    See  also  Arthur  v. 
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The  domestic  and  export  bills  of  lading  prescribed  by  the 
Interstate  Commerce  Commission  in  1919  provide  expressly 
that  '' Property  destined  to  or  taken  from  k  station,  wharf, 
or  landing  at  which  there  is  no  r^ularly  appointed  freigiht 
agent  shall  be  entirely  at  risk  of  owner  after  unloaded  from 
cars  or  vessels  or  until  loaded  into  cars  or  vessels*"^^  The 
carrier,  moreover,  may  receive  goods  as  a  warehouseman 
not  to  be  forwarded  inunediately  or  until  other  instructions 
are  received.  In  such  a  case  the  carrier's  liability  is  that  of 
warehouseman  until  the  time  for  immediate  transportation 
arrives.^  At  the  point  of  destination  the  carrier  is  not  bound 
to  seek  the  consignee  and  make  personal  tender  of  delivery 
to  him,  if  the  carrier's  r^ular  means  of  carriage  involve  the 
use  of  fixed  routes  or  termini.  A  vessel  cannot  gp  to  the 
consignee's  place  of  business,  nor  a  railroad  company  move 
its  cars  except  upon  its  tracks.  Accordingly  such  carriers 
are  not  boimd  to  deliver  personally.  ^^  Express  companies, 
on  the  other  hand,  must  make  personal  delivery."  Where 
personal  delivery  is  not  required,  ^e  rule  is  clear  that  carriers 
by  water  must  give  notice  that  the  vessel  has  arrived  and 
that  the  goods  are  ready  for  delivery,  and  that  a  reasonable 
time  after  such  notice  must  elapse  before  the  carrier  by  storing 
the  goods  for  the  owner  can  reduce  his  responsibiUty  to  that 
of  a  waiehouseman,  or  by  putting  them  in  a  place  of  safety 
be  freed  altogether  from  liability.^    There  is  much  conflict, 

Texas  &c.  R.  Co.,  204  U.  S.  505,  27  52  N.  Y.  262;  Schmidt  v.  Chicago, 

Sup.  Ct.  338,  51  L.  Ed.  590,  and  32  etc.,  Ry.  Co.,  90  Wis.  604,  63  N,  W. 

L.  R.  A.  (N.  8.),  313,  and  note,  L.  R.  A.  1057. 

1916  C.  606,  and  note.    Cf.  Gulf  Coast  "^  Hyde  t;.  Trent,  etc.,  Navigation 

Trans.  <&  Co.  v,  Howell,  67  fla.  508;  Co.,  5  T.  R.  389;  Union  Steamboat  Co. 

Packard  v,  Getman,  6  Cow.  757,   16  v.  Knapp,  73  111.  506;  Jarrett  v.  Great 

Am.  Dec.  475.  Northern  Ry.  Co.,  74  Minn.  477,  77 

"*  See  Bianche  v,   Montpelier  Ac.  N.  W.  304. 
R.  Co.  (Vt.),  104  Atl.  144,  where  a  "'American   Merchants',    etc.,   Ex- 
somewhat  similar  provision  was  en-  press  Co.  t;.  Wolf,  79  HI.  430;  Packard 
forced.  v.  Earle,   113  Mass.  280;  Bullaid  v. 

**  Murray   v.   International  Steam-  American    Express    Co.,    107    Midu 

Co.,  170  Mass.  166,  48  N.  E.  1093,  64  695,  65  N.  W.  551,  33  L.  R.  A.  66,  61 

Am.  St.  Rep.  290;  Chas.  W.  Shepherd  Am.  St.  Rep.  358;  Witbeck  v.  HoOand, 

Cotton  Co.  V,  New  Orleans  &c.  Co.,  45  N.  Y.  13,  6  Am.  Rep.  23;  Hutchin- 

118  Miss.  464,  78  So.  193;  Moses  v,  son  v.  United  States  Express  Co.,  63 

Boston  &  Maine  R.  Co.,  24  N.  H.  71,  W.  Va.  128,  159  S.  E.  949. 
55  Am.  Dec.  222;  Rogers  v.  Wheeler,  ••  The  Eddy,  5  Wall.  481,  18  L.  Ed. 
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however,  as  to  the  duty  of  carriers  by  land,  i 
liold  that  after  arrival  of  the  goods  and  theu 
place  suitable  for  then*  delivery  to  the  consigne 
liability  becomes  that  of  a  warehouseman  tho 
to  the  consignee  of  their  arrival  has  been  given 
cisionSy  however,  require  notice  to  the  consign 
carrier  ceases  to  be  liable  as  such;^^  and  ev< 
notice  is  required  by  the  general  law,  custom  i 
carrier  to  the  requirement.*^  Still  other  cases  ! 
carrier  remains  an  insurer  until  the  consignee  has 
able  time  within  which  to  remove  the  goods.*^ 


486;  The  Titania,  131  Fed.  230,  65 
C  C.  A.  215;  SoDia  Cotton  &c,  Co.  v. 
Bed  River,  106  La.  46,  30  So.  305; 
BoseDstein  v.  Vogemann,  1S4  N.  Y.  330, 
77  N.  E.  626,  6  Ann.  Cas.  13.  C/. 
Constable  v.  National  S.  S.  Co.,  154 
U.  S.  51, 38  L.  Ed.  903,  14  S.  Ct.  1062; 
and  see  note  6  Ann.  Cas.  16. 

"Georgia  A  A.  Ry.  Co.  v.  Pound, 
111  Ga.  6,  36  S.  E.  312;  Schumacher 
17.  Chicago,  etc.,  R.  Co.,  207  111.  199, 
206,  20,  69  N.  E.  825;  Chicago,  etc., 
R.  Co.  V,  Reyman  (Ind.),  73  N.  E.  587; 
Mohr  V.  Chicago,  etc.,  R.  Co.,  40  la. 
579;  Rice  v.  Hart,  118  Mass.  201,  19 
Am.  Rep.  433.  (But  if  consignees 
are  expected  to  unload  directly  from 
the  cars,  notice  is  necessary.  Bachant 
V.  Boston,  etc.,  R.  Co.,  187  Mass.  392, 
73  N.  E.  642;  Garvan  v.  New  York, 
etc.,  R.  Co.,  210  Mass.  275,  96  N.  E. 
717),  Herf,  etc.,  Co.  v,  Lackawanna 
line,  100  Mo.  App.  164,  73  S.  W.  346; 
National  Line  Steamship  Co.  v.  Smart, 
107  Pa.  St.  492;  Moyer  v.  Pennsylvania 
R.  Co.,  31  Pa.  Super.  559. 

*' Mitchell  V.  Lancashire,  etc.,  R. 
Co.,  L.  R.  10  Q.  B.  256-260;  Chapman 
V.  Great  Western  Ry.  Co.,  5  Q.  B.  D. 
278;  Collins  v.  Alabama,  etc.,  R.  Co., 
104  Ala.  390,  16  So.  140  (qf.  Tallassee 
Falls  Mfg.  Co.  V,  Western  Ry.  Co., 
128  Ala.  167,  29  So.  203);  RaUway  Co. 
p.  NeviU,  60  Ark.  375,  30  S.  W.  425. 
28  L.  R.  A.  80,  46  Am.  St.  208;  Caval- 


laro  V.  Texas,  etc.,  I 
348,  42  Pac.  918,  52  . 
Atlantic  Coast  Line 
1918),  78  So.  667;  W 
etc.,  Ry.  Co.,  139  Mic 
745;  Railroad  Co.  v, 
490,  36  So.  449;  Burr  t 
Co.,  71 N.  J.  L.  263,  5fi 
plin  V.  Erie  R.  Co.,  9 
Atl.  807;  Pelton  v.  \ 
R.  Co.,  54  N.  Y.  214,  1 
Faulkner  v.  Hart,  82 
Am.  Rep.  574;  Dia 
Island  R.  Co.,  62  N.Y. 
Misc.  444;  Railroad  C 
Ohio  St.  408,  39  N.  E 
Co.  ».  Naive„  112  Ten] 
124,  64  L.  R.  A.  443 
Ry.  Co.  V,  Haynes,  "3 
S.  W.  398;  Richards* 
Pac.  R.  Co.,  19  Onl 
knowledge  by  the  con 
sufficient  in  Rosenbai 
Pac.  Ry.  Co.,  101  Was 
238. 

••  Herf  &c.  Co.  v,  Ia 
100  Mo.  App.  164,  73 
Tallassee  Falls  Mfg. 
Ry.  Co.,  128  Ala.  167,  2 

"Missouri  Pac.  Rj 
berger,  67  Kan.  846 
Jeffersonville  R.  Co. 
Bush,  468;  Lewis  t;.  Lo 
viUe  R.  Co.,  135  Ky.  : 
New  Orleans  &c.  R.  C 
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The  Interstate  Commerce  Commission  has  now  held  it- 
self empowered,  by  the  Congressional  legislation  controlling 
it,  to  settle  the  conflicting  rules  on  the  subject  by  a  provis- 
ion in  the  prescribed  imiform  bills  of  lading,*^  and  the  fol- 
lowing is  part  of  section  1  of  the  conditions  on  the  back 
of  the  domestic  bill.  ''The  carrier's  liabiUty  shall  be  that 
of  warehouseman,  only,  for  loss,  damage,  or  delay  caused 
by  fire  occurring  after  the  expiration  of  the  free  time  allowed 
by  tariffs  lawfully  on  file  (such  free  time  to  be  computed  as 
therein  provided)  after  notice  of  the  arrival  of  the  proi)^ty 
at  destination  or  at  the  port  of  export  (if  intended  for  export) 
has  been  duly  sent  or  given,  and  after  placement  of  the  prop- 
erty for  delivery  at  destination,  or  tender  of  property  upon 
consignee's  order,  has  been  made."  *^ 


§  1106.  Initial  carrier  made  liable  by  statute  for  default  of 
subsequent  carrier. 

It  has  been  customarily  provided  in  bills  of  lading  for 
through  transportation  that  the  carrier  should  not  be  liable 
for  loss  or  damage  which  did  not  occur  on  its  own  line.  The 
Carmack  amendment  to  the  Interstate  Commerce  Acts,^ 
however,  made  the  original  carrier  directly  liable  for  any 
loss  on  a  through  interstate  shipment,  and  invaUdated  any 
agreement  or  regulation  to  the  contrary.*^  It  is  still  possible, 
however,  for  any  carrier  but  the  initial  carrier  to  take  ad- 
vantage of  a  provision  in  the  contract  or  in  the  common  law 
limiting  its  liability  to    losses  occurring  on  its  own  line.*^ 


333,  335;  Moses  v,  Boston  &  Maine 
R.  Co.,  32  N.  H.  623;  Welch  v.  Concord 
R.,  68  N.  H.  206;  Winslow  v.  Vermont 
&  Mass.  R.,  42  Vt.  700,  706;  Berry  v. 
West  Va.  &  P.  R.  Co.,  44  W.  Va.  638, 
30  S.  E.  143,  67  Am.  St.  781;  Backhaus 
».  Chicago  &  N.  W.  Ry.  Co.,  92  Wis. 
393,  396,  66  N.  W.  400. 

'^  In  the  Matter  of  Bills  of  Lading, 
62  Interstate  Com.  Com.  671,  696-702. 

•*The  condition  in  the  Uniform 
Eixport  Bill  is  identical  except  that  the 
last  clause  reads  ''after  placement  of 
the  property  for  delivery  at  the  port 


of  export^  or  tender  of  delivery  of  the 
property  to  the  party  entitled  to  re- 
ceive it  has  been  made.'' 

"  Act  of  June  29,  1906. 

''See  Atlantic  R.  Co.  v.  Riverside 
Mills,  219  U.  S.  186,  66  L.  Ed.  167,  31 
Sup.  Ct.  164, 31  L.  R.  A.  (N.  S.)  7. 

"Southern  Ry.  Co.  v.  Lewis  & 
Adcock  Co.,  139  Tenn.  37,  201  S.  W. 
131,  L.  R.  A.  1918  C.  976.  See  also 
Southern  Ry.  Co.  v.  Morris,  147  Ga. 
729,  96  S.  E.  284;  Gillikin  v.  Norfolk  A 
Southern  R.,  174  N.  Oar.  137,  93  S.  £. 
469. 
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The  provisions  of  the  Carmack  Amendment,  moreove 
applicable  only  to  transportation  in  the  United  State 
the  Uniform  Export  Bill  of  Lading  prescribed  by  the 
state  Commerce  Commission  in  1919  contains  the  pro 
that  ''no  carrier  shall  be  liable  for  loss,  damage,  or  i 
not  occurring  on  its  own  road  or  its  own  water  Une  * 
piortion  of  the  through  route,  nor  after  said  property  has 
delivered  to  the  next  carrier/'  ^ 


§  1106.  Statutory  limitation  of  liability. 

By  statute  passed  for  the  encouragement  of  shipp 
the  United  States  limited  the  liability  of  a  shipown< 
such  an  amount  as  his  share  of  the  vessel  bears  to  the  ^ 
and  the  a^regate  liability  may  not  exceed  the  value  o 
vessel  and  freight.  This  legislation  covers  all  liabilitii 
tort  and  in  contract  incurred  without  fault  or  personal 
tion  on  the  part  of  the  owner. ^^  But  it  does  not  limil 
owner's  liability  upon  such  contracts  as  he  may  make 
sonally.^^  By  the  Harter  Act  of  1893,^*  the  owner's  lial 
for  the  negligence  of  his  servants  is  in  some  cases  to 
excluded;  not  merely  limited.  But  the  owner  is  prohil 
from  imduly  limiting  by  contract  his  liability.  Tlie  H; 
Act,  which  appUes  to  all  vessels  travelling  between  an  A 
lean  and  a  foreign  port  or  from  one  American  port  to 
other,^*  provides  in  section  1,  that  ''it  is  xmlawful  for 
vessel  transportmg  merchandise  to  insert  in  any  biU  of  la 
or  shipping  document  any  clause  relieving  it  from  liabih 

•«  In  the  Matter  of  Bills  of  Lading,      C.  C.  A.  252.     Where  the  mar 
52  Interstate  Com.  Ck)m.  671. 

™Act  of  June  26,  1884,  23  U.  S. 
Stat.  67,  c.  121. 

'^  Richardson  v.  Harmon,  222  U.  S. 
96, 222  L.  Ed.  110, 32  Sup.  Ct.  27.  The 
legjuBlation  protects  foreign  owners  in 
United  States  court  from  liability 
beyond  the  statutory  amount.  The 
Bourgogne,  210  U.  S.  95,  52  L.  Ed. 
973,  28  Sup.  Ct.  664. 

"Great  Lakes  Towing  Co.  v.  MiDs 
'Transportation  Co.,  155  Fed.  11,  16, 
83  C.  C.  A.  607,  612,  22  L.  R.  A.  (N.  S.) 
769;  The  Loyal,  204  Fed.  930,   123 


owner  signed  a  charter  party  as 
for  a  partnership  of  which  he  ' 
member,  there  was  no  hmitati 
liability.  Pendleton  v.  Benner 
246  U.  S.  353,  38  S.  Ct.  330,  62  1 
770. 

'» 27  U.  S.  Stat.  445,  3  U.  S.  ( 
Stat.  (1901),  p.  2946. 

7<  The  Germanic,  196  U.  S.  » 
L.  Ed.  610,  s.  c.  sub,  nom.  < 
Steam  Navigation  Co.  v.  Aitke 
Sup.  Ct.  317;  Be  Piper  Aden  G 
Co.,  86  Fed.  670. 
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'fw  loes  or  damage  arising  from  negligeace,  fault,  or  failure 
in  proper  loading,  stowage,  custody,  care,  or  proper  ddivay 
of  any  and  all  merchandise  or  property  committed  to  its  .  •  . 
charge.'  By  the  terms  of  section  2  of  the  Act,  the  owners, 
or  agents,  cannot  insert  in  any  bill  of  lading  or  shipping  docu- 
ment, any  clause  lessening,  weakening,  or  avoidmg  the  obligBr 
tions  of  the  owners,  to  exercise  due  diligence  to  properly 
equip,  man,  provision,  and  outfit  the  vessel.  Section  3  of 
the  Act  exempts  vessels  from  liability  for  loss  or  damage 
resulting  from  faults  or  errors  in  navigation  or  in  the  manage- 
ment of  the  vessel,  or  from  losses  arising  from  dangers  of  the 
sea  or  other  navigable  waters,  acts  of  God,  or  public  enemies, 
or  inherent  defect  in  the  thing  carried,  [seiziure  under  l^al 
process,  attempting  to  save  life  or  deviating  for  that  purpose] 
etc.,  provided  the  owner  shall  have  exercised  due  diligence 
to  make  the  vessel  in  all  respects  seaworthy  and  properly 
manned,  equipped,  and  supplied."  ^^  Section  2  evidently 
''deals  not  with  the  general  duty  of  the  owner  to  furnish  a 
seaworthy  ship,  but  solely  with  his  power  to  exempt  himself 
from  so  doing  by  contract,  when  the  particular  conditions 
exacted  by  the'  statute  obtain.  Because  the  owner  may, 
when  he  has  used  due  diligence  to  furnish  a  seaworthy  ship, 
contract  against  the  obligation  of  seaworthiness,  it  does  not 
at  all  follow  that  when  he  has  made  no  contract  to  exempt 
himself  he  nevertheless  is  relieved  from  f \imishing  a  seaworthy 
ship,  and  is  subjected  only  to  the  duty  of  using  due  dilig^ce. "  '* 
The  third  section  not  only  codifies  certain  exemptions  from 
liability  allowed  by  the  admiralty  and  common  law,  but 
frees  the  owners  entirely  in  the  other  cases  stated  in  the 
statute." 


'•  The  Jeannie,  225  Fed.  178, 184. 

»  The  Carib  Prince,  170  U.  S.  666, 
660,  42  L.  £d.  1181,  18  S.  C.  Rep. 
763,  765,  quoted  in  The  Jeannie,  225 
Fed.  178,  186.  See  aLso  Herman  v, 
Compagnie  G^n^rale  Transatlantique, 
242  Fed.  869,  155  C.  C.  A.  447. 

"  In  The  Silvia,  171  U.  S.  462,  466, 
19  Sup.  Ct.  7,  43  L.  Ed.  241,  the  court 
said:  "This  case  does  not  require  a 
comprehensive  definition  of  the  words 


'navigation'  and  'managprnent'  of  a 
vessel,  within  the  mftMimg  of  the  act 
of  Congress.  They  might  not  indiide 
stowage  of  cargo,  not  affecting  the 
fitness  of  the  ship  to  carry  her  caaqgo. 
But  they  do  include,  at  the  leasts  the 
control,  during  the  voyage  of  every- 
thing with  which  the  vessel  is  equipped 
for  the  purpose  of  protecting  her  and 
her  cargo  against  the  inroad  of  the 
seas;  and  if  there  was  any  neglect  in. 
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§  1107.  A  carrier  may  limit  its  liability  by  contract 

The  right  of  a  private  carrier  to  limit  its  liability  is  subject 
to  the  same  qualification  as  the  right  of  a  warehouseman.^^ 
The  narrower  power  of  a  common  carrier  to  do  so  has 
been  thus  stated:  '' Special  contracts  between  the  carrier 
and  the  customer,  the  terms  of  which  are  just  and  reasonable 
and  not  contrary  to  public  policy,  are  upheld;  such  as  those 
exempting  the  carrier  from  responsibility  for  losses  happening 
from  accident,  or  from  dangers  of  navigation  that  no  human 
skill  or  diligence  can  guard  against;  or  for  money  or  other 
valuable  articles,  liable  to  be  stolen  or  damaged — ^unless 
informed  of  their  character  or  value;  or  for  perishable  articles 
or  live  animals,  when  injured  without  default  or  n^ligence 
of  the  carrier.  But  the  law  does  not  allow  a  public  carrier 
to  abandon  altogether  his  obligations  to  the  public,  and  to 
stipulate  for  exemptions  which  are  imreasonable  and  improper, 
amoimting  to  an  abn^ation  of  the  essential  duties  of  his 
employment."  ^     Contracts  may  thus  exclude  liability  for 


not  dosing  the  iron  covers  of  the  ports, 
it  was  a  fault  or  error  in  the  navigation 
or  in  the  management  of  the  ship.  This 
view  accords  with  the  result  of  the 
EInglish  decisions  upon  the  meaning 
of  these  words.  Good  v.  London 
Steamship  Owners'  Association,  L.  R. 
6  C.  P.  663;  The  Warkworth,  9  Prob. 
Div.  20,  145;  Carmichael  v,  Liverpool 
Shipowners'  Association,  19  Q.  B.  D. 
242;  Canada  Shipping  Co.  v,  British 
Shipowners'  Association,  23  Q.  B.  D. 
342;  The  Ferro  (1893),  Prob,  38;  The 
Gl^ochfl,  [1896]  Prob.  10." 

Li  BLanson  v.  Haywood  Bros.,  etc., 
Co.,  152  Fed.  401,  402,  81  C.  C.  A.  527, 
the  court  said:  "The  departure  from 
Charlevoix  on  the  voyage  to  Chicago 
was  an  exercise  of  the  master's  preroga- 
tive in  the  management  and  navigation 
of  the  vessel,  and  we  are  of  opinion 
that  it  was  plainly  within  the  terms 
and  intent  of  the  foregoing  limitation 
of  liability  for  faults  or  errors  therein. 
Assuming  (without  deciding)  that  it 
was  the  duty  of  the  master,  not  only  to 


ascertain  the  full  import  of  the  reports 
at  the  signal  station,  but  to  rely  upon 
such  general  warnings,  rather  than 
his  own  observation  and  judgment, 
and  discontinue  his  voyage — when  it 
was  his  belief  that  the  signal  as  dis- 
played meant  favorable  wind  without 
serious  danger — such  obligation  on  his 
part  was  due  alike  to  vessel  and  cargo. 
Under  the  express  terms  of  the  statute, 
the  assumed  fault  in  prosecuting  the 
vo3rage  is  not  attributable  to  the  sea- 
worthy vessel  or  her  owners,  as  it 
relates  alone  to  the  management  and 
navigation  of  the  vessel.  The  Silvia, 
171  U.  S.  462,  466,  19  Sup.  Ct.  7,  46 
L.  Ed.  241;  The  Wildcroft,  130  Fed. 
521,  65  e.  C.  A.  145,  affirmed  201  U.  S. 
378,  28  Sup.  Ct.  467,  50  L.  Ed.  794; 
The  Etona,  71  Fed.  895,  38  U.  S.  App. 
50,  18  C.  C.  A.  380,  aff'g  64  Fed.  880; 
The  Guadeloupe  (D.  C),  92  Fed.  670.*' 
"See  mpra,  §  1046,  ad  fin.  , 
"  Liverpool,  etc.,  S.  S.  CJo.  v.  Phenix 
Ins.  Co.,  129  U.  S.  397,  441,  32  L.  Ed. 
788,  9  Sup.  Ct.  469.    See  also  New 
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fire,-^  loss  by  theft,*^  by  strikes  or  violence,'*  by  perils  of 
the  sea,''  or  by  leakage  or  breakf^e.'^  In  the  uniform  bill 
of  lading  recommended  in  1908  by  the  Interstate  Commerce 
Conmiission'^  and  thereafter  in  general  use  on  railroads  in 
the  northern  and  western  parts  of  the  United  States  both 
for  interstate  and  intrastate  shipments,  it  is  agreed  in  con- 
sideration of  a  lower  rate  than  that  chargeable  for  carriage 
mider  common-law  liability  that  "No  carrier  or  party  in 
possession  of  all  or  any  of  the  property  herein  described, 
shall  be  liable  for  any  loss  thereof  or  damages  thereto,  by 
causes  beyond  its  control;  or  by  floods  or  by  fire;  or  by  quar- 


Jersey  Steam  Navigation  Co.  v.  Mer- 
chants' Bank,  6  How.  344,  12  L.  Ed. 
466;  Williams  v.  Central  R.  Co.,  183 
N.  Y.  518,  76  N.  E.  1116,  aflBrming 
without  opinion  93  N.  Y.  App.  Div. 
682,  88  N.  Y.  S.  434;  Martin  v.  Cen- 
tral R.  Co.,  121  N.  Y.  App.  Div.  552, 
106  N.  Y.  S.  226;  Feldman  v.  Old 
Dominion  S.  S.  Co.,  107  N.  Y.  Misc. 
221, 176  N.  Y.  S.  183;  Homer  v.  Oregon 
Short  Line  R.  Co.,  42  Utah,  15,  128 
Pac.  522;  Black  v.  Atlantic  Coast  line 
R.  Co.,  82  S.  C.  478,  64  S.  £.  418,  and 
see  cases  in  the  following  notes. 

"^  Constable  v.  National  Steamship 
Co.,  164  U.  S.  51,  14  Sup.  Ct.  1062, 
38  L.  Ed.  903;  Rand  v.  Merchants' 
Transportation  Co.,  59  N.  H.  363; 
LouisviUe,  etc.,  Ry.  Co.  v,  Manchester 
Mills,  88  Tenn.  653,  14  S.  W.  314. 
This  exception  covers  injury  by  smoke 
and  by  water  used  to  extinguish  a  fire. 
The  Diamond,  [1906]  p.  282. 

"  The  Saratoga,  20  Fed.  869. 

» Richardson  v.  Samuel,  [1898]  1 
Q.  B.  261 ;  Gulf,  etc.,  Ry.  Co.  v.  Gate- 
wood,  79  Tex.  89,  14  S.  W.  918. 

"Such  an  exception  does  not  pro- 
tect a  shipowner  from  liability  for 
damage  primarily  caused  by  original 
unseaworthiness  of  the  vessel  or  by 
negligence  in  its  management  or  load- 
ing, the  Glenfruin,  10  P.  D.  103;  The 
Glendarroch,  [1894]  p.  226,  or  by  an 
explosion  in  the  vessel  bursting  open 


the  ship  and  admitting  sea  water. 
The  G.  R.  Booth,  171  U.  S.  450.  43 
L.  Ed.  234,  19  Sup.  Ct.  Rep.  9.  Proof 
of  injury  by  sea  water  raises  no  pre- 
sumption that  the  loss  was  due  to 
perils  of  the  sea.  The  Folmina,  212  U. 
S.  354;  Herman  v.  Compagnie  G^6rale 
Transatlantique,  242  Fed.  859,  155 
C.  C.  A.  447. 

*^ Though  this  exception  doesnot  pro- 
tect the  carrier  from  the  consequences 
of  negligence  in  loading  or  othei^ 
wise  which  results  in  leakage  or  break- 
age, PhiUps  V.  Clark,  2  C.  B.  (N.  S.) 
156,  the  burden  is  upon  the  owner  of 
the  goods  to  establish  that  leakage  or 
breakage  when  proved  was  caused  by 
such  negligence.  Czech  v.  General 
Steam  Co.,  L.  R.  3  C.  P.  14;  The  Heniy 
B.  Hyde,  90  Fed.  114,  32  C.  C.  A.  534; 
The  Lennox,  90  Fed.  308.  The  dif- 
ference between  such  a  case  where  the 
fact  of  the  injury  brings  the  case  within 
the  exception  in  the  absence  of  other 
evidence,  and  a  case  like  that  of  wet- 
ting by  sea  water,  where  the  injury 
being  equally  likely  to  have  been 
caused  in  any  one  of  several  wayB,  no 
presumption  is  raised  that  it  was 
caused  by  a  peril  of  the  seas,  is  pointed 
out  in  The  Foknina,  212  U.  S.  354,  53 
L.  Ed.  546,  29  Sup.  Ct.  Rep.  363. 

"In  the  Matter  of  Bills  of  Lad- 
ing, 14  Literstate  Com.  Com.  Rq). 
346. 
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antine;  or  by  riots^  strikes  or  stoppage  of  labor;  or  by  le 
breakage,  chafing  loss  in  weight,  changes  in  weather^ 
frost,  wet,  or  decay;  or  from  any  cause  if  it  be  necessi 
is  usual  to  carry  such  property  upon  open  cars."    In 
the  Commission  prescribed  a  form  for  domestic  bills  as 
for  export  bills.^    In  Section  1  of  the  conditions  in  the  d 
tic  bill  it  is  provided:    ''No  carrier  or  party  in  poss 
of  any  of  the  property  herein  described  shall  be  liab 
any  loss  thereof  or  damage  thereto,  or  delay  caused  b 
act  of  God,  the  public  enemy,  the  authority  of  law,  c 
act  or  default  of  the  shipper  or  owner,  or  for  natural  si 
age.    The  carrier's  liability  shall  be  that  of  warehouse 
only,  for  loss,  damage,  or  delay  caused  by  fire  occurring 
the  expiration  of  the  free  time  allowed  by  tariffs  lawful 
file  (such  free  time  to  be  computed  as  therein  provided) 
notice  of  the  arrival  of  the  property  at  destination  or  a 
port  of  export  (if  mtended  for  export)  has  been  duly 
or  given,  and  after  placement  of  the  property  for  del 
at  destination,  or  tender  of  property  upon  consignee's  c 
has  been  made.    Except  in  case  of  negligence  of  the  ci 
or  party  in  possession  (and  the  burden  to  prove  fre< 
from  such  negligence  shall  be  on  the  carrier  or  party  in 
session),  the  carrier  or  party  in  possession  shall  not  be  1 
for  loss,  damage,  or  delay  occurring  while  the  proper 
stopped  and  held  in  transit  upon  the  request  of  the  shi; 
owner,  or  party  entitled  to  make  such  request,  or  resu 
from  a  defect  or  vice  in  the  property,  or  for  country  dai 
to  cotton  or  from  delay  caused  by  riots  or  strikes." 
elaborate  provision  in  regard  to  delay  or  damage  by  < 
antine   then   follows.     The   export   bill   contains   pro\ 
identical  with  the  words  quoted  above,  except  that  ini 
of  the  words  "after  placement  of  the  property  for  del 
at  destination,  or  tender  of  property  upon  consignee's  or 
the  export    bill  reads,   "after    placement  of    the  pro] 
for  delivery  at  the  port  of  export,  or  tender  of  properl 
the  party  entitled  to  receive  it."    In  the  export  bill  als( 
words  "delay  caused  by"  in  the  last  line  of  the  quoted  ] 
graph  are  omitted,  with  the  effect  of  excusing  the  a 

^  In  the  Matter  of  Bills  of  Lading,  52  Interstate  Com.  Com.  Rep.  67 
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from  any  dami^  caused  by  riots  or  strikes  and  not  simply 
such  damage  as  is  due  to  delay. 

An  exception  to  the  general  rule  has  been  made  by  statutes  or 
Constitutions  in  a  few  States  which  prohibit  common  carriers 
from  limiting  their  common-law  liability  as  insurers.^  These 
provisions,  however,  have  no  longer  any  force  so  far  as  in- 
terstate shipments  are  concerned,  since  the  Supreme  Court  of 
the  United  States  has  held  that  the  Carmack  Amendment  of 
1906  to  the  Interstate  Commerce  Acts  has  taken  from  the 
States  the  power  to  make  rules  governing  the  validity  of  con- 
tracts for  interstate  shipments.^ 

An  exception  preventing  the  carrier  from  being  liable  in 
damages  does  not  necessarily  preclude  a  shipper  or  chartoiisr 
from  discontinuing  performance  of  the  contract  because  of 
the  carrier's  non-performance.  It  is  possible,  however,  to 
pro\'ide  that  the  charterer  must  continue  performance  in 
spite  of  non-performance  in  some  respect  on  the  part  of  the 
carrier  due  to  excepted  perils,  or  it  may  in  terms  be  provided 
that  in  such  an  event  the  parties  are  mutually  absolved.® 
A  carrier  may  also  require  as  a  condition  of  its  liability  that 
certain  methods  shall  be  used  by  the  owner  of  goods  in  regard 
to  their  transportation.  At  common  law  the  fact  that  the 
owner  of  goods  was  present  or  sent  his  servant  to  look  after 
goods  in  transit  did  not  limit  the  liability  of  the  carrier.'" 
But  when  the  system  of  checking  baggage  and  carrying  it 
in  a  separate  car  was  developed,  a  passenger  who  failed  to 
take  advantage  of  the  provision  thus  afforded  him,  and 
carried  his  property  with  him  in  a  passenger  coach,  could 
hold  the  carrier  liable  only  by  showing  n^ligence  of  the 
carrier  or  misconduct  of  its  servants.*^ 


^  See  Railway  Co. .  v.  Sherlock,  59 
Kans.  23,  51  Pac.  899;  The  City  of 
Clarksville,  94  Fed.  201;  Lucas  v, 
Burlington,  etc.,  Ry.  Co.,  112  la.  594, 
84  N.  W.  673;  Pennsylvania  Co.  v, 
Kennard,  etc.,  Co.,  59  Neb.  435,  81 
N.  W.  372;  Houston,  etc.,  R.  Co.  v. 
Burke,  55  Tex.  323. 

"See  Adams  Express  Co.  v,  Cron- 
inger,  226  U.  S.  491,  33  Sup.  Ct.  148, 
57  L.  Ed.  314;  American  Express  Co. 


V.  United  States  Horseshoe  Co.,  344 
U.  S.  58,  37  Sup.  Ct.  595,  61  L.  Ed. 
990,  and  cases  cited. 

"See  supra,  §1103. 

"  Robinson  v.  Dunmore,  2  B.  &  P. 
416;  Hollister  v,  Nowlen,  19  Wend 
234,  32  Am.  Dec.  455;  Borden  9.  Neir 
York  Central  R.,  98  N.  Y.  Misc  574^ 
575,  162  N.  Y.  S.  1099. 

•1  Bemheim  v,  G.  W.  Railway  OoL 
3  C.  P.  D.  221;  Henderson  v.  Lods* 
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§  1108.  Carrier's  right  to  stipulate  for  insurance. 

A  common  carrier  may  not  provide  that  it  shall  nc 
liable  unless  the  shipper  insures  the  goods  for  its  ben( 
It  may,  however,  provide  that  if  the  shipper  has  insiu 
at  the  time  of  the  loss  which  he  can  make  available  foi 
carrier,  or  which  he  has  collected  imconditionally,  the  ca 
may  claim  the  benefit  of  the  insurance;  ^^  and  the  forn 
domestic  and  export  bills  of  lading  prescribed  in  191{ 
the   Interstate   Commerce   Commission   contain   the   cl 
'*Any  carrier  or  party  liable  on  account  of  loss  or  dar 
to  any  of  said  property,  shall  have  the  full  benefit  of 
insurance  that  may  have  been  effected  upon  or  on  acc< 
of  said  property,  so  far  as  this  shall  not  avoid  the  policic 
contracts  of  insurance:  Provided,  that  the  carrier  reimb 
the  claimant  for  the  premiiun  paid  thereon." 


§  1109.  A  carrier  may  not  stipulate  for  freedom  from  liab 
for  negligence 

In  most  of  the  United  States  it  is  held  unreasonable  f( 
carrier  to  stipulate  against  liabihty  for  losses  caused  by 
negligence  of  itself  or  of  its  servants.     Therefore,  wher 
contract  of  a  carrier  provides  in  general  terms  that  its 
bility  for  losses  from  specified  perils  is  excluded  or  limit 
an  exception  to  this  limitation  is  implied  of  losses  from 
specified  causes  where  the  n^Ugence  of  the  carrier  contribu 
to  the  loss;  and  even  though  the  contract  specifically  p 
vides  for  freedom  from  or  limitation  of  liabiUty  for  loss 
which  the  negligence  of  the  carrier  or  of  its  servants  or  age 


ville,  etc.,  R.  Co.,  20  Fed.  430,  123 
U.  S.  61,  31  L.  Ed.  92,  8  Sup.  Ct.  Rep. 
60;  Defrier  v.  Nicaragua,  81  Fed.  745; 
Cohen  v.  Frost,  2  Duer,  335,  341; 
Weeks  v.  New  York,  N.  H,  &  H.  R. 
Co.,  9  Hun,  669,  671;  Carpenter  v. 
New  York,  N.  H.  &  H.  R.  Co.,  124 
N.  Y.  53,  26  N.  E.  277, 11  L.  R.  A.  759, 
21  Am.  St.  Rep.  644;  Knieriem  v.  New 
York,  C.  &  H.  R.  Co.,  109  N.  Y.  App. 
Div.  709,  96  N.  Y.  S.  602.  In  Borden. 
V.  New  York  Central  R.  Co.,  98  N.  Y. 
Misc.  574,   162  N.  Y.  S.   1099,  the 


plaintiff  lost  jewelry  which  she 
carrying  with  her.    The  court  heli 
view  of  a  notice  of  the  railroad  c  i 
pany    forbidding    the    passengers 
carry  jewelry  in  the  baggage  tur 
over  to  the  carrier  for  its  ezclui 
custody,  the    common-law   rule    ' 
applicable  to  jewehy  carried  personi  i 
and  the  carrier  was  liable  as  an  insu: 
**  Inman  v.  South  Carolina  Ry.  ( 
129  U.  S.  12S,  139,  9  Sup.  Ct.  24^, 
L.  Ed.  612. 
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contributed,  the  provision  is  generally  invalid  as  oontraiy  to 
public  policy.^^    In  England,  however,  it  is  held  that  by  s 
clearly  expressed  contract  a  carrier  may  exempt  itself  from 
liabiUty  for  its  own  negligence  or  that  of  its  servants.*^ 
This  rule  is  followed  in  Canada,"*  and  in  New  YoAJ^   In 


'^Railroad  Co.  v.  Lockwood,  17 
WaU.  357,  21  L.  Ed.  627;  Liverpool, 
etc.,  Co.  V.  Phenix  Ins.  Co.,  129  U.  S. 
307,  9  Sup.  Ct.  469,  32  L.  Ed.  788; 
Norfolk  Southern  R.  Co.  v.  Chatman, 
244  U.  S.  276,  37  Sup.  Ct.  499;  Thomas 
V,  Wabash,  etc.,  Ry.  Co.,  63  Fed.  200; 
Louisville,  etc.,  R.  Co.  v.  Cowherd, 
120  Ala.  51,  23  So.  793;  Little  Rock, 
etc.,  Ry.  Co.  v.  Talbot,  39  Ark.  523, 
47  Ark,  97,  14  S.  W.  471;  Union  Pacific 
R.  Co.  9.  Rainey,  19  Col.  225,  34  Pac. 
986;  Denver  <&  Rio  Grande  R.  Co.  v. 
Teufel,  (Colo.  1918),  172  Pac.  1060; 
Central,  etc.,  Ry.  Co.  v.  Hall,  124  Ga. 
322,  52  S.  E.  679,  4  L.  R.  A.  (N.  S.) 
898,  110  Am.  St.  Rep.  170;  Chicago  & 
Northwestern  Ry.  Co.  v.  Calumet 
Stock  Farm,  194  lU.  9,  61  N.  E.  1095, 
88  Am.  St.  Rep.  68;  Insurance  Co.  v. 
Lake  Erie,  etc.,  R.  Co.,  152  Ind.  333, 
53  N.  E.  382;  Kansas  City,  etc.,  R.  Co. 
V.  Simpson,  30  Kans.  645,  2  Pac.  821, 

46  Am.  Rep.  104;  Rhodes  u,  Louisville, 
etc.,  R.  Co.,  9  Bush,  688;  Fisher  v. 
Boston,  etc.,  R.  Co.,  99  Me.  338,  59 
Atl.  532,  68  L.  R.  A.  390,  105  Am.  St. 
Rep.  283;  Moulton  v.  St.  Paul,  etc.,  R. 
Co.,  31  Minn.  85,  16  N.  W.  497,  47 
Am.  Rep.  781;  Johnson  v,  Alabama, 
etc.,  R.  Co.,  69  Miss.  191,  11  So.  104, 
30  Am.  St.  Rep.  534;  Hill  Mfg.  Co.  v. 
New  Orleans  &c.  R.  Co.,  117  Miss. 
548,  78  So.  187,  certiorari  denied,  248 
U.  S.  571, 39  Sup.  Ct.  11;  Stanard,  etc., 
Co.  V.  White  Line,  etc.,  Co.,  122  Mo. 
258,  26  S.  W.  704;  Merrill  v.  American 
Express  Co.,  62  N.  H.  514;  Paul  v. 
Pennsylvania  R.  Co.,  70  N.  J.  L.  442, 
57  Atl.  139;  Branch  v.  Wilmington, 
etc.,  R.  Co.,  88  N.  C.  573;  McNeill  p. 
Durham,  etc.,  R.  Co.,  135  N.  C.  682, 

47  S.  E.  765,  67  L.  R.  A.  227,  242,  243; 


Union  Express  Co.  v.  Graham,  26  Oh. 
St.  595;  Willock  p.  Pennsytvama  R 
Co.,  166  Pa.  St.  184,  30  AtL  496,  27 
L.  R.  A.  228,  45  Am.  St.  Rep.  674; 
Louisville,  etc.,  R.  Co.  v.  Wynn,  88 
Tenn.  320,  14  S.  W.  311;  Fort  Wwth, 
etc.,  R.  Co.  V,  Greathouse,  82  Tes. 
104,  17  S.  W.  834;  Brown  v,  Adams 
Express  Co.,  15  W.  Va.  812;  Nerius 
V.  Chicago,  etc.,  Ry.  Co.,  124  Wis.  313, 
102  N.  W.  489,  109  Am.  St.  Rep.  9SB. 

'*  Price  V.  Union  Lightenge  Co., 
[1904]  1  K.  B.  412;  Pyman  S.  S.  Co.  v. 
Hull,  etc.,  R.  Co.,  [1904]  2  K.  B.  788; 
Baxter's  Leather  Co.  v.  Royal,  etc, 
Packet  Co.,  [1906]  2  K.  B.  626;  Tlie 
Marriott  v,  Yeoward,  [1909]  2KB. 
987;  Shepard  v.  Midland  R.  Co.,  140 
L.  T.  89. 

"Spettigue  v.  Great  Western  Ry. 
Co.,  15  Up.  Can.  C.  P.  315;  Hamflton 
».  Grand  Trunk  Ry.  Co.,  23  Up.  Can. 
Q.  B.  600. 

«  Uhich  V.  New  York,  etc.,  R.  Co., 
108  N.  Y.  80,  15  N.  E.  60,  2  Am.  St 
369;  Zinmier  v.  New  York,  etc,  R. 
Co.,  137  N.  Y.  460,  33  N.  E.  6^.  In 
Gardiner  v.  New  York  Central  R.  Co., 
201  N.  Y.  387,  391,  94  N.  E.  876,  34 
L.  R.  A.  (N.  S.)  826,  Ann.  Cas.  1912  B. 
281,  the  court  said:  "That  a  clause 
simply  releasing  a  carrier  from  liar 
bility  for  loss  of  goods  wiU  not  indude 
a  case  ...  of  its  own  negligence 
unless  such  exemption  is  expready 
and  plainly  stated,"  but  "that  a  clause 
in  consideration  of  reduced  rates 
properly  and  reasonably  limTting  the 
liability  of  a  carrier  to  a  specified 
valuation  of  the  goods  received  by  it 
will  include  a  case  of  loss  or  damage 
arising  from  its  own  negligence  without 
express  mention  thereof."     See  also 


f 
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a  few  States,  though  exemption  from  liability  for  gross 
n^ligence  camiot  be  stipulated  for,  liability  for  ordinary 
n^ligence  may  be.^  A  distinction  is  taken  between  services 
for  which  the  carrier  receives  compensation  and  services 
rendered  gratuitously.  As  to  the  latter,  the  carrier  may  every- 
where contract  for  freedom  from  liability  for  negligence.  There- 
fore a  gratuitous  pass  providing  that  a  passenger  riding  thereon 
exempts  from  liability  the  carrier  for  injuries  caused  by  the 
negligence  of  the  carrier  is  enforced  according  to  its  terms.^ 
It  is  important  to  observe,  however,  that  transportation 
is  not  necessarily  gratuitous  because  no  payment  is  directly 
made  for  it.  Thus  where  an  employee  is  given  a  pass  as  part 
of  his  compensation,^  or  a  caretaker  of  animals  is  given  a 
pass  as  part  of  a  transaction  involving  transportation  of  the 


TewGB  V.  North  German  Lloyd  S.  S. 
Co.,  188  N.  Y.  161,  78  N.  E.  864,  8 
L.  R.  A.  (N.  S.)  199;  Heuman  v.  M.  H. 
Powere  Co.,  226  N.  Y.  205,  123  N.  B. 
373. 

*"  Cooper  V.  Raleigh,  etc.,  R.  Co., 
110  Ga.  659, 36  S.  E.  240;  Wabash,  etc., 
R.  Co.  V.  Brown,  152  111.  484,  39  N.  E. 
273;  Chicago,  etc.,  R.  Co.  v.  Calumet, 
etc.,  Co.,  194  lU.  9,  61  N.  E.  1095,  88 
Am.  St.  Rep.  68;  Lawson  v.  Chicago, 
etc.,  R.  Co.,  64  Wis.  447,  24  N.  W. 
618. 

**  Northern  Fkunfic  Ry.  Co.  v,  Adams, 
192  U.  S.  440,  48  L.  Ed.  513,  24  Sup. 
Ct.  408;  Boering  v,  Chesapeake  Beach 
Ry.  Co.,  193  U.  S.  442,  48  L.  Ed.  742, 
24  Sup.  Ct.  515;  Griswold  v.  New  York 
&  N.  E.  R.  Co.,  53  Conn.  371,  4  Atl. 
261,  55  Am.  Rep.  115;  Payne  v.  Terre 
Haute,  etc.,  R.  Co.,  157  Ind.  616,  62 
N.  E.  472,  56  L.  R.  A.  472;  Higgins 
9.  New  Orleans,  etc.,  R.  Co.,  28  La. 
Ann.  133;  Rogers  v.  Kennebec,  etc., 
Co.,  86  Me.  261,  29  Atl.  1069,  25  L.  R. 
A.  491;  Quimby  v.  Boston  &  Maine  R. 
Co.,  150  Mass.  365,  23  N.  E.  205,  5 
Ij.  R.  a.  846;  Kinney  v.  Central  R.  Co., 
32  N.  J.  L.  407,  90  Am.  Dec.  675,  34 
N.  J.  L.  513, 3  Am.  Rep.  265;  Anderson 
V.  Erie  R.  Co..  223  N.  Y.  227,  119 


N.  E.  557;  Muldoon  v.  Seattle  City  R. 
Co.,  7  Wash.  528,  35  Pac.  422,  22 
L.  R.  A.  794,  38  Am.  St.  Rep.  901,  10 
Wash.  311,  38  Pac.  995,  45  Am.  St. 
Rep.  787;  Annas  t^.  Milwaukee,  etc., 
R.  Co.,  67  Wis.  46,  30  N.  W.  282,  58 
Am.  Rep.  848.  But  see  Mobile  &  Ohio 
R.  Co.  V.  Hopkins,  41  Ala.  486,  94  Am. 
Dec.  607;  Rose  v.  Des  Moines  Valley 
R.  Co.,  39  Iowa,  246;  Pennsylvania  R. 
Co.  V.  Butler,  57  P^.  St.  335;  Gulf, 
Colorado,  etc.,  Ry.  Co.  v,  McGown, 
65  Tex.  640. 

In  Anderson  v.  Erie  R.  Co.,  223  N. 
Y.  277,  119  N.  E.  557,  the  court  held 
that  an  agreement  in  consideration  of 
the  sale  of  a  ticket  for  a  reduced  price, 
to  exempt  the  carrier  from  liability 
for  negligence  was  valid,  relying  on  the 
cases  of  passes.  The  decision  is  in  line 
with  the  English  and  New  York  cases 
(jsuproj  n.  95,  97),  relating  to  negligent 
loss  of  goods,  but  as  the  prevailing 
American  rule  is  opposed  to  those 
cases,  it  is  not  probable  that  the  Ander- 
son decision  will  be  generally  followed. 

1  Doyle  V,  Pitchburg  R.  Co.,  166 
Mass.  492,  44  N.  E.  611,  33  L.  R.  A. 
844,  55  Am.  St.  Rep.  417;  Dugan  v. 
Blue  Hill  St.  Ry.  Co.,  193  Mass.  431, 
79  N.  E.  748. 
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animals  for  hire,^  the  passenger  is  carried  for  oompensatioD, 
and  the  carrier  cannot  exempt  itself  from  liability  for  the 
consequences  of  its  own  n^ligence.  It  will  be  remembered 
throughout  this  discussion  that  since  the  Carmack  Amend- 
ment to  the  Interstate  Commerce  Statutes,  the  Federal  rule 
in  regard  to  the  creation  and  the  validity  of  any  contracts 
relating  to  interstate  shipments  is  imposed  on  all  persons 
irrespective  of  State  statutes  or  of  decisions  of  State  courts 
in  which  enforcement  of  rights  is  sought; '  but  the  prohibition 
of  free  passes  in  the  Interstate  Commerce  Act  expressly 
excepts  necessary  caretakers  of  livestock,  poultry  and  fruit; 
and  though  it  might  seem  from  the  wording  of  the  statute 
that  passes  given  such  persons  were  ''free  passes/'  the  Supr^ne 
Court  has  held  that  the  previously  ''settled  rule  of  policy"  that 
such  a  person  was  a  passenger  for  hire  "must  be  consida^ 
unmodified"  by  the  statute.^ 

§  1110.  Limitation  of  the  amount  for  which  a  carrier  shall  be 
liable. 

Instead  of  seeking  entire  exemption  from  liabiUty  for 
certain  kinds  of  losses,  or  in  addition  to  such  an  attempt, 
a  carrier  frequently  enters  into  a  contract  with  a  8hipi)er  by 
which  it  is  agreed  that  the  liability  of  the  carrier  for  any  loss 
shall  be  limited  to  an  agreed  sum.  If  this  sum  represents  a 
reasonable  attempt  of  the  parties  to  fix  a  fair  value  of  the 
property  in  question  the  agreement  is  in  effect  one  for  liquidalr 
ing  damages  and  is  unquestionably  valid.  ^  Often,  however, 
the  sum  limited  is  an  arbitrary  one  and  it  has  been  said: 
"An  agreement  to  release  such  a  carrier  for  part  of  a  lo® 
due  to  negligence  is  no  more  valid  than  one  whereby  there 
is  complete  exemption.    Neither  is  such  a  contract  any  more 

<  Railroad  Co.  v,  Lockwood,  17  « Norfolk  Southmi  R.  Co.  0.  Chat- 
Wall.  357,  21  L.  Ed.  627;  Norfolk  man,  244  U.  S.  276,  37  Sup.  Ct.  499. 
Southern  R.  Co.  v.  Chatman,  244  U.  S.  *  Kuhnhold  v.  Compagpie  G^n6rale, 
276,  37  Sup.  Ct.  499,  61  L.  Ed.  1131.  251  Fed.  387;  Coupland  v.  Houaatonic 

'  See  Adams  Express  Co.  v.  Cronin-  R.  Co.,  61  Conn.  531,  23  Ail.  870,  15 

ger,  226  U.  S.  491,  33  Sup.  Ct.  148,  57  L.  R.  A.  534;  Brehme  9.  Dinamore,  25 

L.  Ed.  314;  American  Express  Co.  v.  Md.  328;  Hill  v.  Boston,  etc.,  R.  Co., 

United  States  Horse  Shoe  Co.,   244  144  Mass.  284,  10  N.  E.  836; 


U.  S.  58,  37  Sup.  Ct.  595, 61  L.  Ed.      ».  New  York,  etc.,  Ry.  Co.,  137  N.  Y. 
990.  460,  33  N.  E.  642. 
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valid  because  it  rests  upon  a  consideration  than  if  it  was 
without  consideration."  *  It  has  been  held,  however,  by 
the  Supreme  Court  of  the  United  States/  that,  though  a 
stipulation  to  limit  liability  for  the  consequences  of  negligence 
might  be  invalid  as  such,  an  agreement  as  to  the  valuation 
of  property  is  valid,  and  that  the  carrier's  liability  will  be 
restricted,  even  for  losses  due  to  negligence,  to  that  valu- 
ation not  by  virtue  of  a  contract  to  limit  the  liability,  but 
by  virtue  of  an  estoppel.  And  this  principle  has  been  insisted 
upon  in  recent  decisions  of  the  court.^  On  general  princii^es 
it  seems  that  if  a  carrier  is  deceived  as  to  the  value  of  goods 
intrusted  to  it,  the  owner  should  be  precluded  from  recover- 
ing more  than  the  apparent  value  of  the  goods  even  though 
no  agreement  fixing  a  value  is  made;^  but  the  carrier  can 
hardly  assert  that  it  has  been  deceived  xmless  it  makes  inquiry 
of  the  shipper  in  regard  to  the  value  of  the  goods,  or  unless 
the  exterior  appearance  of  the  goods  is  such  as  to  amount  to 
a  representation  that  they  are  dififerent  in  kind  or  value 
from  what  is  actually  the  case.^^  The  carrier  may  go  one  st^ 
further.  If  the  value  of  goods  is  not  apparent  because  they 
are  in  closed  packages,  no  violation  is  done  to  the  rule  for^ 
bidding  a  carrier  to  contract  against  the  consequences  of  its 
own  negligence  if  it  is  allowed  to  stipulate  in  the  contract 
that  in  the  absence  of  a  statement  by  the  shipper  the  value 
will  be  assumed  to  be  such  a  stated  smn  as  might,  so  far  as 
facts  appear,  to  be  the  value  of  the  property.  This  is  merely 
liquidating  damages,  and  a  provision  that  in  the  absence 
of  a  declaration  by  the  shipper,  the  carrier  in  case  of  loss  will 
be  liable  only  for  such  a  stipulated  stun  has  been  held,  without 


*  Kansas  City  Southern  Ry.  Co.  v. 
Cari,  227  U.  S.  G39,  660,  57  L.  Ed. 
683,  33  Sup.  Ct.  391. 

^Hart  V.  Pennsylvania  Railroad, 
112  U.  S.  331,  28  L.  Ed.  717,  6  Sup. 
Ct.  151. 

*  Wells,  Fargo  &  Co.  v,  Neiman- 
Marcus  Co.,  227  U.  S.  469, 476, 33  Sup. 
Ct.  267, 57  L.  Ed.  600.  See  also  Kansas 
City  Southern  Ry.  Co.  v,  Carl,  227 
U.  S.  639,  651,  57  L.  Ed.  683,  33  Sup. 
Ct.  391. 


*But  an  innocent  misdescription 
of  fms  as  "dry  goods"  for  which  a 
lower  rate  was  chargeable  was  held  not 
to  preclude  recovery  for  their  loss. 
New  York  Central  R.  v.  Goldberg,  250 
U.  S.  85,  39  Sup.  Ct.  402. 

"Merchants  Transportation  Co.  v, 
BoUes,  80  HI.  473;  Baldwin  v,  Liver- 
pool, etc.,  Ry.  Co.,  74  N.  Y.  125,  30 
Am.  Rep.  277;  Brown  v.  Camden,  etc., 
R.  Co.,  83  P^.  316. 
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perhaps  too  great  a  strain  on  the  general  principle  prohibiting 
a  contract  to  limit  liability  for  negligence,  to  be  in  effect  the 
same  thing.  The  qualification  should  be  made  that  the 
shipper  must  have  freedom  of  choice  whether  he  will  enter 
into  such  an  agreement  and  some  consideration,  such  as  a 
lower  rate,  be  given  him  for  so  doing."  In  effect,  the  prin- 
ciples which  have  just  been  stated  often  enable  a  carrier  to 
limit  the  amount  of  its  liability  even  for  negligently  caused 
losses,  and  in  recent  years  courts  have  not  been  disposed 
to  examine  in  particular  cases  whether  an  estoppel  or  a  rea- 
sonable attempt  to  liquidate  damages  existed.  Rather,  on 
whatever  reasoning,  the  courts  have  almost  universally 
allowed  the  carrier  to  notify  the  shipper  that  it  assumes  as 
the  value  of  goods  intrusted  to  it  what  would  be  a  reasonable 
amount  in  the  average  case,  for  the  pmpose  of  limiting  its 
liability  for  the  consequences  even  of  n^ligent  loss  or  injury." 
That  is,  the  reasonableness  of  the  amount  seems  rath^  to 
be  considered  with  reference  to  the  habitual  or  customary 
reasonableness  of  such  an  amount  than  with  reference  to  its 
reasonableness  in  the  particular  case.^'  Indeed  the  United 
States  Supreme  Coiui^  while  refusing  to  allow  a  limitation 
of  liability  for  negligence  on  any  other  basis  than  the  assiuned 
value  of  the  goods,  ^^  has  allowed  the  utmost  freedom  of 


"  Arthur  v.  Texas  &  P.  R.  Co.,  139 
Fed.  127,  71  C.  C.  A.  391;  Pacific 
Express  Go.  v.  Wallace,  60  Ark.  100, 
29  S.  W.  32;  Illinois  Central  R.  Go.  v. 
Craig,  102  Tenn.  298,  52  S.  W.  164. 

^'Henderson  t^.  Stevenson,  L.  R.  2 
H.  L.  (Sc.)  470;  Richardson  v.  Rown- 
tree,  [1894]  A.  C.  217;  Hart  v,  Penn- 
sylvania R.  Co.,  112  U.  S.  331,  5  Sup. 
Ct.  151,  28  L.  Ed.  717;  The  Majestic, 
166  U.  S.  375,  17  Sup.  Ct.  697,  41  L. 
Ed.  1039;  Pierce  Co.  v.  Wells,  Fargo  A 
Co.,  236  U.  S.  278,  69  L.  Ed.  576,  35 
S.  Ct.  351;  Cincinnati,  etc.,  R.  Co. 
V.  Rankin,  241  U.  S.  319,  327,  60  L. 
Ed.  1022,  36  Sup.  Ct.  555;  Boston  & 
Maine  R.  t^.  Hooker,  233  U.  S.  97,  34 
S.  Ct.  526,  58  L.  Ed.  868,  L.  R.  A. 
1915  p.  450,  Ann.  Cas.  1915  D,  593, 
rev'g,S.  C.  209  Mass.  598,  95  N.  E. 


945,  Ann.  Cas.  1912  B.  669;  Tribble 
V.  Southern  Express  Co.,  248  U.  S.  582, 
39  S.  Ct.  287.  In  re  Released  Rates, 
13  Interstate  Com.  R^.  88;  Gardiner  v. 
New  York,  etc.,  R.  Co.,  201  N.  Y.  387. 
34  L.  R.  A.  (N.  S.)  826. 

^*  In  Boston  &  Maine  R.  v.  Hooker, 
233  U.  S.  97,  34  Sup.  Ct.  526,  58  L.  Ed. 
868,  L.  R.  A.  1915  B.  450,  Ann.  Cb& 
1915  D.  593,  it  was  found  as  a  fact  by 
the  lower  court  that  any  reasonable 
person  would  have  inferred  from  the 
outward  appearance  of  the  plaintiff's 
baggage,  when  tendered  to  the  d^end- 
ant  for  transportation,  that  the  value 
largely  exceeded  one  hundred  dollars, 
but  the  recovery,  was^  neverthekss, 
limited  to  $100. 

>4  Boston  &  Maine  R.  v.  Rper,  216 
U.  S.  439,  38  S.  Ct.  354,  62  L.  Ed.  820. 
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limitation  on  that  basis.     Though  both  par 
that  a  valuation  bears  no  relation  to  the  ai 
agreement  based  on  a  filed  tariff  that  the  1 
shall  be  taken  as  the  actual  value  is  effectual.  ^^ 
only,  have  refused  to  allow  limitations  of  value 
A  limitation  is  effectual  as  long  as  the  service 
in   connection  with  the  shipment   continue, 
limits  the  liability  of  the  carrier  as  wardioi 
the  goods  are  held  at  destination  for  the  pers 
them.^^    Where  a  limitation  is  permitted,  in  o 
it  the  common  law  required  that  in  the  absent 
based  on  the  shipper's  misrepresentation,  the 
make  a  contract  with  the  shipper  fixing  the  1 
regulation  of  the  carrier  even  with  notice  to  the  s. 
sufficient  unless  assented  to  by  him.^^     How 
statement  in  a  bill  of  lading  or  receipt  will  bind 
tract  a  shipper,  has  been  considered  in  a  previ 
But  the  requirement  of  a  contract  and  the  efi 
such  a  contract  or  of  local  statutes  has  been  in  { 
done  away  with  by  the  Carmack  Amendment  o: 
Interstate  Commerce  Act,   so   far  as  interstat 
are  concerned.^    The  power  of  a  carrier  to  limi 
was  taken  away  and  it  was  subjected  to  liability 


"  In  George  N.  Pierce  Co.  v.  Wells, 
Fargo  &  Co.,  236  U.  S.  278,  59  L.  Ed. 
576,  35  S.  Ct.  351,  the  defendant 
accepted  for  transportation  a  carload 
of  automobiles,  necessarily  knowing 
that  they  were  of  great  value  under  an 
agreement  in  which  the  value  was 
stated  to  be  limited  to  $50.  The 
{provision  was  upheld. 

^  Pennsylvania  Railroad  t;.  Hughes, 
191 U.  S.  477  (Pennsylvania),  48  L.  Ed. 
268,  24  Sup.  Ct.  Rep.  132;  Adams 
Express  Co.  v.  Green,  112  Va.  527,  72 
S.  £.  102,  and  see  statutes  referred  to 
aupra,  i  1107,  forbidding  any  variation 
of  carrier's  liability. 

>7  Cleveland  Sc  St.  Louis  Ry.  v. 
Dettlebach,  239  U.  S.  588,  36  S.  Ct. 
177, 60  L.  Ed.  453. 

^  In  Henderson  v.  Stevenson,  L.  R. 


2  H.  L.  (Sc.)    470,  47 
ford  said:  ''1  think  t 
dusion    of    liability 
cannot  be  establishe 
clear  evidence  of  th 
been  brought  to  the  ] 
passenger  and  of  his 
assented  to  it."   See  a] 
166  U.  S.  375,  41  L.  I 
V.  Boston  &  Maine  R. 
600,   95  N.  E.  945. 
Maine  R.  v.  Hooker, 
Sup.  Ct.  526,  58  L.  ] 
L.  R.  A.  450,  Ann.  Cae 

"  See  8upra,  §  90. 

*°  Boston  &  Maine 
233  U.  S.  97,  34  Sup 
Ed.  868,  1915  B.  L. 
Cas.  1915  D.  593. 
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value  of  any  property  lost,  notwithstanding  any  agreement 
as  to  value,  by  the  first  Cummins  Amendment  to  the  Inte- 
state Conmierce  Act  enacted  March  4,  1915,  subject  to  the 
proviso,  however,  that  if  the  goods  are  hidden  by  wrapping, 
boxing  or  otherwise  and  their  character  is  not  disclosed  to 
the  carrier,  the  shipper  may  be  required  to  state  in  writing 
the  value  of  the  goods  and  the  carrier's  liability  shall  not 
exceed  that  amount.  By  the  second  Cummins  Amendment, 
enacted  August  9,  1916,  this  proviso  was  repealed  and  the 
full  liability  imposed  by  the  first  Amendment  was  also  abol- 
ished (except  as  to  ordinary  live  stock)  so  far  as  concerns 
property  for  the  transportation  of  which  the  Interstate  Com- 
merce Commission  has  authorized  rates  dependent  on  the 
value  declared  in  writing  by  the  shipper  or  agreed  upon  in 
writing  as  the  released  value  of  the  property.*^ 

§  1111.  Liability  may  be  measured  at  place  of  shipment 

A  stipulation  is  contained  in  the  Uniform  Bill  of  Lading 
that  a  carrier's  liability  for  loss  shall  be  measured  by  the 
value  of  the  goods  at  the  time  and  place  of  shipment.  ^^  It 
has  been  said  obiter  by  the  Supreme  Court  of  the  United  States 
that  such  a  stipulation  fixes  the  measure  of  the  carriers 
liability;  ^^  and  this  or  a  similar  stipulation  has  been  held 
valid  in  a  niunber  of  States.^     But  by  the  rule  of  the  common 


'^See  In  re  Cummins  Amendment, 
33  Interstate  Com.  Com.  682;  In  re 
BiUs  of  Lading,  52  id.  671,  683,  708. 

'* "  The  amount  of  any  loss  or  dam- 
age for  which  any  carrier  becomes  liable 
shall  be  computed  on  the  basis  of  the 
value  of  the  property  at  the  place  and 
time  of  shipment  under  this  bill  of 
lading,  unless  a  lower  value  has  been 
represented  in  writing  by  the  shipper 
or  has  been  agreed  upon  or  is  deter- 
mined by  the  classification  or  tariffs 
upon  which  the  rate  is  based,  in  any 
of  which  events  such  lower  value 
shall  be  the  maximum  amount  to 
govern  such  computation  whether 
or  not  such  loss  or  damage  occurs  from 
negligence. '* 


**  Phoenix  Insurance  Co.  r.  Erie,  etc., 
Transportation  Co.,  117  U.  S.  31^  29 
L.£d.873,6S.Ct.750, 1176.  See  also 
The  Koan  Mara,  251  Fed.  384. 

'*  Inman  v.  Seaboard  Airline  Ry.  Co., 
159  Fed.  960;  Pi«x»  v.  So.  Pacific  Co., 
120  CaUf .  156, 47  Pac.  874,  52  Pac.  302, 
40  L.  R.  A.  350;  Denver  A  Rio  Grande 
R.  Co.  V,  A.  Peterson  Ac.  Co.,  59  Cok). 
125,  147  Pac.  663;  Central  of  Georgia 
R.  Co.  0.  Murphey,  113  Ga.  514,  38 
S.  E.  970,  63  L.  &.  A.  720;  Tibbite  p. 
Rode  Island,  etc.,  Ry.  Co.,  49  111.  App- 
667;  Davis  v.  N.  Y.,  C,  etc.,  Ry.  Co., 
70  Minn.  37,  72  N.  W.  823;  Rogvi  9. 
Wabash  Ry.  Co.,  51  Mo.  App.  665; 
Gratiot  Street  Warehouse  Co.  v. 
Missouri  Ac,  Ry.  Co.,  124  Mo.  App. 
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law  the  measure  of  damages  is  the  market  value 
at  their  destination  with  interest  from  the  tim< 
should  have  arrived,  less  any  impaid  transportatic 
and  if  it  can  be  assumed  in  any  case  that  the 
place  of  shipment  is  necessarily  less  than  the  v 
l^ination,  the  provision  is  in  effect  a  limitation  of 
of  liability,  and  the  case  on  principle  is  like  a  caa 
ajnount  of  the  carrier's  liability  is  by  contract  limr 
known  by  the  parties  to  be  less  than  the  actxial 
On  this  assumption  the  provision  was  held  inva 
States;^  and  though  the  Interstate  Commerce  < 
approved  its  insertion  in  the  Uniform  Bill  of  La 
it  first  recommended;  ^  it  subsequently  hai  anno 
as  to  domestic  bills  the  situation  has  been  chanj 
Cummins    Amendments,^    and    that    now,    ''the 
rule  being  superfluous  so  far  as  concerns  the  tra 
of  property  shipped  under  rates  dependent  upo 
or  agreed  values,  and  imlawful  and  void  in  respect  < 
property,  we  condemn  it  and  direct  its  complete  < 
from  the"  new  uniform  bills  of  lading  prescribe 
Commission.^     The  provision  is,  however,  retains 
prescribed  export  bill. 

§  1112.  Requirement  of  prompt  assertion  of  claifl 
carriers. 

It  is  a  common  provision  in  bills  of  lading  tl 
against  the  carrier  for  loss  or  damage  to  the  goo( 


645,  102  S.  W.  11;  Spada  v,  Pexmsyl- 
vania  R.  Co.,  86  N.  J.  L.  187,  d2  Atl. 
379;  Grubbs  v.  Atlantic  Coast  line  R. 
Co.,  101  S.  Car.  210, 86  S.  E.  405. 

» O'Hanlon  t^.  RaQway  Co.,  6  Best 
ft  S.  484;  Rodocanachi  v.  Milbum,  18 
Q.  B.  D.  67;  Mobile  &  Montgomery  R. 
Co.  V.  Jurey,  111  U.  S.  684,  28  L.  Ed. 
527,  4  Sup.  Ct.  R.  666. 

^St.  Louis,  Iron  Mountain  &c.  R. 
Go.  V.  Coolidge,  73  Ark.  112,  83  S.  W. 
333,  67  L.  R.  A.  666,  108»  Am.  St.  21, 
3  Ann.  Cas.  682;  Illinois  Central  R. 
Go.  V.  Bo^rd,  78  Miss  11,  27  So.  879; 


Ruppd  V.  Allegheny  Valle 
Pa.  166,  31  Atl.  478;  Sou 
Co.  t;.  ryArcais,  27  Tex. 
64  S.  W.  813. 

"  In  the  Matter  of  Bil 
14  Interstate  Com.  Com. 

^  The  provision  was  he 
of  the  Cummins  Amendi 
9upr<i,   §  1110,  ad  fin.), 
Densmore  Co.  v.  Chicago 
262  Fed.  664. 

» In  the  Matter  of  Bil 
62  Interstate  Com.  Cor 
708—711. 
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must  be  made  within  a  specified  short  limit  of  time."  If  the 
time  allowed  is  reasonable  such  a  provision  is  valid.'^  Aside 
from  the  restrictions  imposed  on  contracts  for  interstate  car- 
riage by  the  Interstate  Commerce  Act,  the  carrier  may  waive 
the  benefit  of  limitations  in  its  contract  of  carriage  limiting 
the  time  for  makmg  claim,  and  such  a  waiver  may  be  unplied 
from  conduct  as  well  as  from  express  language;  for  instance, 
inducing  the  shipper  to  delay  making  a  claim  within  the 
stipulated  time.'^     And  any  other  conduct  of  the  carrier  the 


"*  The  Uniform  bill  of  lading  in  use 
prior  to  1919  provided,  ''Claims  for 
loss,  damage,  or  delay  must  be  made 
in  writing  to  the  carrieSbt  the  point  of 
delivery  or  at  the  point  of  origin  within 
four  months  after  the  delivery  of  the 
property,  or  in  case  of  failure  to  make 
the  delivery  within  four  months  after  a 
reasonable  time  for  delivery  has  elapsed. 
Unless  claims  are  so  made,  the  carrier 
shall  not  be  liable/'  The  bills  of  lading 
prescribed  by  the  Interstate  Com- 
merce Commission  in  1919  alter  this 
provision.  The  domestic  biU  provides: 
"Except  where  the  loss,  damage,  or  in- 
jury complained  of  is  due  to  delay  or 
damage  while  being  loaded  or  imloaded 
or  damage  in  transit  by  carelessness  or 
negligence,  as  conditions  precedent  to 
recovery,  claims  must  be  made  in  writ- 
ing to  the  originating  or  delivering  car- 
rier within  six  months  after  delivery  of 
the  property  (or  in  case  of  export  traffic 
within  nine  months  after  delivery  at 
port  of  export),  or  in  case  of  failiu*e  to 
make  delivery,  then  within  six  months 
(or  nine  months  in  case  of  export  traffic) 
after  a  reasonable  time  for  delivery  has 
elapsed.  Suits  for  loss,  damage  or  de- 
lay shall  be  instituted  only  within  two 
years  and  one  day  after  delivery  of  the 
property,  or  in  case  of  failure  to  make 
delivery,  then  within  two  years  and 
one  day  after  a  reasonable  time  for 
delivery  has  elapsed.''  The  export 
bill  allows  nine  months  for  making 
claims. 

'*  Southern  Express  Co.  v.  Caldwell, 


21  WaU.  264,  22  L.  Ed.  556;  Missouii 
etc.,  Ry.  Co.  v,  Harriman,  227  U.  S.  657, 
57  L.  Ed.  690,  33  Sup.  Ct.  397;  Keeney 
V.  Chicago,  etc.,  R.  Co.  183  Iowa,  522, 
167  N.  W.  475;  Mets  Co.  v.  Boston  & 
Maine  R.,  227  Mass.  307,  116  N.  £. 
475;  Spada  v,  Pennsylvania  R.  Co.,  S6 
N.  J.  L.  187,  92  Atl.  379;  Murray  p. 
Atlantic  Coast  Line,  108  S.  Car.  88, 
93  S.  E.  387;  Houston,  etc.,  Ry.  Co.  p. 
Houston  Packing  Co.  (Tex.  Civ.  App.), 
203  S.  W.  1140.  Numerous  dedsioDS 
aa  to  what  limit  of  time  is  reasonable 
are  collected  in  L.  R.  A.,  1916  D. 
pages  335-352.  That  of  four  months 
established  in  the  old  uniform  bill  of 
lading  in  general  use  until  1919  has 
been  upheld.  Georgia,  etc.,  R.  p.  Blish 
Milling  Co.,  241  U.  S.  190,  60  L.  Ed. 
948,  36  S.  Ct.  541;  Higgins  v.  Boston  A 
Maine  R.,  78  N.  H.  609,  102  AU.  533. 
See  also  Chesapeake,  etc.,  R.  v.  Mo- 
Laufi^ilin,  242  U.  S.  142,  61  L.  Ed.  207, 
37  S.  Ct.  40. 

»*St.  Louis,  etc.,  Ry.  Co.  r.  Jacobs, 
70  Ark.  401,  68  S.  W.  248;  Soper  9. 
Pontiac,  etc.,  R.  Co.,  113  Mich.  443, 71 
N.  W.  853;  Banks  v.  Pennsylvania  R. 
Co.,  Ill  Minn.  48,  126  N,  W.  410; 
Merrill  v,  American  Express  Co.,  62 
N.  H.  514;  Hinkle  v.  Southern  Ry.  Co., 
126  N.  C.  932,  36  S.  E.  348,  78  Am.  St 
Rep.  685;  St.  Louis,  etc.,  R.  Co.  w. 
James,  36  Okla.  196,  128  Pac.  279; 
Eckert  v.  Pennsylvania  R.  Co.,  211 
F^.  267,  60  AU.  781, 107  Am.  St.  B^ 
571. 
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natural  effect  of  which  is  to  induce  the  shipper  to  fall  to  make 
a  claun  or  bring  suit  within  the  stipulated  time^  as  he  might 
otherwise  have  done,  is  a  waiver.''  It  has  been  held  further 
that  even  though  the  time  limited  has  expired  so  that  the 
shipper's  right  has  been  lost,  it  will  be  revived  by  any  conduct 
on  the  part  of  the  carrier  which  treats  the  claim  as  still  valid.  '^ 
Though  a  few  decisions  distinguish  between  an  allied 
waiver  before  the  expiration  of  the  time  fixed  in  the  contract 
and  conduct  after  the  expu*ation  of  that  time,'^  the  analogy 
of  new  promises  to  pay  a  debt  barred  by  the  Statute  of 
Limitations  is  so  strong  that  there  seems  no  reason  why 
the  same  exception  to  general  principles  should  not  be  applied 
here,  but  it  should  be  remembered  that  one  of  the  require- 
ments in  regard  to  the  Statute  of  Limitations  is  that  the 
facts  must  disclose  what  clearly  amounts  to  a  new  promise, 
if  not  in  express  language  at  least  by  implication.  These 
principles  have  less  frequent  application  than  formerly,  for 
now  the  right  to  waive  conditions  prior  to  their  breach  or  to 
revive  claims  which  have  been  lost  by  breach  of  condition 
is  abolished,  so  far  as  contracts  of  interstate  carriage  are 
concerned,  by  the  Interstate  Commerce  Acts.** 

"  Wabash  Ry.  Co.  ».  Brown,  162  lU.  Co.,  112  N.  Y.  App.  Div.  612,  98  N.  Y. 

4S4,  39  N.  E.  Rep.  273;  Soper  v.  Pon-  S.  609,  affd.  without  opinion  191  N.  Y. 

tiac,  etc.,  R.  Co.,  113  Mich.  443,  71  547,  85  N.  E.  1111;  Sauls-Baker  (Do.  v. 

N.  W.  853;  Galveston,  etc.,  Ry.  Co.  v.  Atlantic  Coast  Line  R.  Co.,  98  S.  C. 

Sflegman  (Tex.  Civ.  App.),  23  S.  W.  300,  82  S.  E.  418.    See  further  for  col- 

298;   Norfolk,   etc..    Railway   Co.   v,  lection  of  cases  on  waiver  of  time  in 

Reeves,  97  Va.  284, 33  S.  E.  606.  contracts  of  cairiens,  L.  R.  A.  1916  D. 

**  St.  Louis,  etc.,  R.  Co.  r.  Grayson,  1046,  and  note  1049. 
89  Ark.  154,  115  S.  W.  933;  Post  v.         *•  Gamble-Robinson  Co.  v.  Northern 

Atlantic  Coast  Line  R.  Co.,  138  Ga.  Pte.  R.  Co.,  119  Minn.  40,  137  N.  W. 

763,  76  S.  E.  45;  Hudson  r.  Northern  19;  Atlantic  Coast  Line  v,  Bryan,  109 

P*M5.  Ry.  Co.,  92  Iowa,  231,  60  N.  W.  Va.  523,  65  S.  E.  30;  Old  Dominion 

608,  54  Am.  St.  Rep.  550;  Peninsula  Steamship  Co.  v.  Manary,  111  Va.  816, 

Produce  Exchange  v.  New  York,  etc.,  69  S.  E.  1107. 

R.  Co.,  122  Md.  231,  89  Atl.  437;  Wal-         «  PhiUips  v.  Grand  Trunk  Ry.,  236 

laoe  V.  Lake  Shore,  etc.,  R.  Co.,  133  U.  S.  662,  667,  59  L.  Ed.  774,  35  Sup. 

Mich.  633,  95  N.  W.  750;  McFall  v.  Ct.  444.    ''The  obligation  of  the  car- 

Wabash  R.  Co.,  117  Mo.  App.  477,  94  rier  to  adhere  to  the  legal  rate,  to  re- 

S.  W.  570;  Vencill  v,  Quincy,  etc.,  R.  fund  only  what  is  permitted  by  law  and 

Co.,  132  Mo.  App.  722,  112  S.  W.  1030;  to  treat  all  shippers  alike  would  have 

A.  C.  Cheney  Piano  Co.  v.  New  York,  made  it  illegal  for  the  carriers,  either 

etc.,  Co.,  85  N.  Y.  Misc.  157,  affd.  166  by  silence  or  by  express  waiver,  to  pre- 

N.  Y.  App.  Div.  706;  Isham  v.  Erie  R.  serve  to  the  Phillips  Company  a  right 
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§  Ills.  liability  of  carriers  for  tibieir  passengers'  safety. 

The  obligation  of  a  carri^  to  a  passenger  for  his  safe  car- 
riage is  usually  dealt  with  as  an  obligation  imposed  by  the 
law  of  torts  rather  than  as  one  assumed  by  contract;  and 
properly,  for  the  obligation  is  wider  than  any  that  could  be 
based  on  mutual  assent.  The  carrier  does  not  insure  the 
passengers'  safe  carriage,  but  is  liable  only  for  negligence.'^ 
The  duty  imposed  is  to  use  the  utmost  diligence  or  the  highest 
defgree  of  care.*^  But  how  far  the  duty  of  the  carrier  in  this 
respect  differe  from  that  of  any  one  who  for  busmess  purposes 
invites  others  on  his  premises  may  be  questioned.^  Besides 
the  duty  of  avoiding  negligent  misconduct,  the  carrier  is 
under  an  absolute  •  duty  to  protect  his  passengers  from  the 
misconduct  of  its  servants  or  agents.^     The  decisions  are 

*  In  Dwinelle  v.  New  York  Ceo.  & 


of  action  which  the  statute  required 
should  be  asserted  within  a  fixed  period. 
To  have  one  period  of  limitation  where 
the  complaint  is  filed  before  the  Com- 
mission  and  the  varying  periods  of 
limitation  of  the  different  States,  where 
a  suit  was  brought  in  a  court  of  com- 
petent jurisdiction;  or  to  permit  a  rail- 
road company  to  plead  the  statute  of 
limitations  aa  against  some  and  to 
waive  it  as  against  others  would  be  to 
prefer  some  and  discriminate  against 
others  in  violation  of  the  terms  of  the 
Commerce  Act  which  forbids  aU  devices 
by  which  such  results  may  be  accom- 
plished. The  prohibitions  of  the  stat- 
ute against  unjust  discrimination  re- 
late not  only  to  inequality  of  charges 
and  inequality  of  facilities,  but  also  to 
the  giving  of  preferences  by  means  of 
ccHisent  judgments  or  the  waiver  of 
defences  open  to  the  carrier."  See  also 
Georgia  &c.  R.  Co.  t^.  Blish  Milling  Co., 
241  U.  S.  190,  197,  36  Sup.  Ct.  541,  60 
L.  Ed.  948;  Metz  Co.  v,  Boston  ft 
Maine  R.,  227  Mass.  307, 116  N.  E.  475. 

'^  Readhead  v.  Midland  Railway  Co., 
L.  R.  2  Q.  B.  412, 4  id.  379;  The  Oregon, 
133  Fed.  609,  68  C.  C.  A.  603. 

"  Numerous  cases  are  collected  in  2 
Hutchinson,  Carriers,  §§  895,  896. 

»  See  31  Harv.  L.  Rev.  306. 


Hud.  R.  Co.,  120  N.  Y.  117,  122,  24 
N.  E.  319,  8  L.  R.  A.  224,  17  Am.  St 
Rep.  611,  the  court  said:  "As  we  have 
seen,  the  defendant  owed  the  plaintiff 
the  duty  to  transport  him  to  New  York, 
and  during  its  performance  to  care  for 
his  comfort  and  safety.    The  duty  of 
protecting  the  personal  safety  of  the 
passenger,   and  promoting  by  eveiy 
reasonable  means  the  accomplishment 
of  Us  journey,  is  continuous,  and  em- 
braces other  attentions  and  services 
than  the  occasional  service  required  in 
giving  the  passenger  a  seat  or  some 
temporary    accommodation.      Hence 
whatevOT  is  done  by  the  carrier  or  its 
servants  which  interferes  with  or  in- 
jures the  health  or  stroigth  or  person 
of  the  traveller,  or  prevents  the  accom- 
plishment of  his  journey  in  the  most 
reasonable  and  speedy  manner,  is  a 
violation  of  the  carrier's  contract,  and 
he  must  be  held  responsible  for  it" 
To  the  same  effect  are  the  following: 
Pittsburg,  Ft.  W.  &  C.  R.  Co.  v.  Hinds, 
53  Pk.  512,  91  Am.  Dec.  224;  Goddard 
V.  Grand  Trunk  Ry.  Co.,  57  Me.  202, 
214,  2  Am.  Rep.  39;  Chamberiain  p. 
Chandler,  3  Mason,  242,  245,  Fed.  Cas. 
No.   2,575;   Pendleton   v.    Kinsley,  3 
aiff.  416,  417,  Fed.  Cas.  No.  10,922; 
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often  rested  on  the  ground  that  the  action  of 
or  agent  was  within  the  scope  of  his  employme 
many  cases  this  may  be  true,  but  when  the  act 
had  no  relation  to  the  carrier's  business  and  thouj 
in  the  carrier's  vehicle  or  station  was  due  wholly 
interests  or  motives  of  the  servant,  the  carrie 
must  be  rested  on  the  broader  ground  previousl 
in  connection  with  mnkeepers.«    The  carrier  mi 


Bryant  v.  Rich,  106  Mass.  180,  188,  8 
Am.  Rep.  311;  Chicago  k.  Eastern  R. 
Co.  V,  Flezman,  103  Ul.  546,  548,  42 
Am.  Rep.  33;  So.  Kan.  Ry.  Co.  v.  Rice, 
38  Kan.  3d8,  16  Pac.  817,  5  Am.  St. 
Rep.  766. 

«i  In  Clancy  v.  Barker,  131  Fed.  161, 
166,  66  C.  C.  A.  469,  the  court  said: 
"In  Dwinelle  v.  New  York  Central, 
etc.,  R.  Co.,  120  N.  Y.  117,  126,  127, 
24  N.  E.  319,  8  L.  R.  A.  224,  17  Am. 
St.  Rep.  611,  the  porter  of  a  sleeping 
car,  who  had  taken  up  a  ticket  of  a  pas- 
senger, was  held  to  be  acting  within 
the  scope  of  his  employment  when  he 
struck  the  passenger  during  an  alter- 
cation between  them  relative  to  the 
return  of  the  ticket. 

"  In  Stewart ».  Brooklsm,  etc.,  R.Co., 
90  N.  Y.  588^  591,  43  Am.  Rep.  185, 
the  coint  declared  the  limit  of  the 
company's  liability  to  be  'to  protect 
the  passenger  against  any  injury  aris- 
ing from  the  negligence  or  wilful  mis- 
conduct of  its  servants  while  engaged 
in  performing  a  duty  which  the  carrier 
owes  to  the  passenger,'  and  held  that  a 
driver  of  a  street  car,  who  was  also  the 
conductor,  and  who  beat  a  passenger 
in  the  car,  was  within  the  scope  of  his 
employment  to  carry  the  passenger 
safely  when  he  committed  the  assault. 

"In  Goddard  t^.  Grand  Trunk  RaU- 
way,  57  Me.  202,  203,  '2  Am.  Rep.  39, 
a  brakeman,  who  had  authority  to  col- 
lect tickets,  and  who,  after  collecting 
one  from  a  passenger,  demanded  an- 
other of  him,  and  grossly  insulted  him 
because  he  declined  to  pay  for  his  pas- 


sage again,  was  held  to 
ing  within  the  scope  of  hi 
and  the  company  was  ch 
damages  he  inflicted. 

"So  in  Croaker  v.  Chi 
western  Ry.  Co.,  36  Wi 
Am.  Rep.  504,  a  conduct 
a  passenger;  in  Pendlet 
3  Cliff.  416,  427,  428»  ] 
10,922,  the  clerk  of  a  st^ 
saulted  a  passenger  while 
lect  his  fare;  in  Chicago 
Co.  V,  Flexman,  103  111. 
Rep.  33,  a  brakeman  ^ 
passenger  because  during 
a  lost  watch  he  said  he 
brakeman  had  it;  in  Tc 
Indianapolis  R.  Co.  t^.  Jac 
19,  22,  a  conductor  or  b 
drenched  a  passenger  wi 
Campbell  v.  Palace  Car 
485,  a  porter  of  a  sleep 
made  indecent  proposals 
ger;  in  Williams  v.  Pul 
Car  Co.,  40  La.  Ann.  417, 
85,  8  Am.  St.  Rep.  538,  \ 
Pullman  car  who  assaulted 
and  in  Dickson  r.  Waldr 
607,  34  N.  E.  506,  24  L.  1 
Am.  St.  Rep.  440,  the  tick 
special  policeman  of  a  tl 
in  endeavoring  to  sell  the 
customer,  assaulted  him — 
to  be,  and  undoubtedly 
within  the  scope  of  their 
ployments  when  they  infli 
juries  for  which  the  defei 
made  to  pay." 

«*  See  mpra,  $  1070. 
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the  same  reasonable  care  to  protect  a  passenger  from  injury 
by  third  persons,  that  is  required  of  it  in  the  general  perfomh 
ance  of  its  business. 

§  1114.  Telegraph  companies. 

Telegraph  companies  are  not  conunon  carriers.^  Such 
a  company  is  a  public  service  corporation,^^  but  does  not 
insure  the  success  of  the  performance  which  it  undertakes. 
The  obligation  implied  or  imposed  is  to  use  due  care  to  trani»- 
mit  a  message  correctly/^  and  to  use  such  care  to  deliver 
messages  with  reasonable  promptness.^  It  is  conmion  for 
telegraph  companies  to  attempt  to  limit  their  liabilities  by 
provisions,  on  blanks  fmnished  for  messages,  to  the  effect 
that  unless  the  message  is  repeated  (for  which  an  additional 
charge  is  made),  the  company  shall  not  be  liable  beyond 
the  price  received  for  sending  the  message.  Such  a  stipulation 
is  held  valid,  except  for  defaults  due  to  willfulness  or  gross 


*•  Fowler  v.  Western  Union  Tel.  Co., 
80  Me.  381,  15  Atl.  29,  6  Am.  St.  Rep. 
211;  Grinnell  v.  Western  Union  Td. 
Co.,  113  Mass.  299,  301,  18  Am.  Rep. 
485;  Birkett  v.  Western  Union  Tel.  Co., 
103  Mich.  361,  61  N.  W.  645,  33  L.  R. 
A.  404;  Kiley  v.  Western  Union  Td. 
Co.,  109  N.  Y.  231,  16  N.  E.  75;  Gillis 
V.  Western  Union  Tel.  Co.,  61  Vt.  461, 
463,  17  AU.  736,  4  L.  R.  A.  611,  16 
Am.  St.  Rep.  917.  There  are  contrary 
decisions,  but  they  often  mean  no  more 
than  that  a  telegraph  company  is  under 
the  duties  of  a  public  service  corxx>rar 
tion.  The  following  decisions  relate  to 
telephone  companies,  but  it  is  assumed 
or  stated  that  the  law  regarding  tele- 
graph companies  is  the  same.  Central 
Union  Telephone  Co.  v.  Bradbury,  106 
Ind.  1,  5  N.  E.  721;  Gwynn  v.  Citizens' 
Telephone  Co.,  69  S.  C.  434,  48  S.  E. 
460,  67  L.  R.  A.  Ill;  State  v.  Cumber^ 
land  Tel.  A  Td.  Co.,  114  Tenn.  194, 
86S.W.390.  By  the  Mississippi  Con- 
stitution, tdegraph  companies  are  de- 
clared common  carriers.    Postal  Tel.  & 


Cable  Co.  v,  WeUs,  82  Miss.  733,  35  So. 
190. 

"Western  Union  Td.  Co.  r.  CWl 
Pub.  Co.,  181  U.  S.  92,  45  L.  Ed.  765, 
21  Sup.  Ct.  561;  Chesapeake,  etc.,  Td. 
Co.  V,  Baltimore  &  O.  Td.  Co.,  66  Md. 
399,  7  Atl.  809,  59  Am.  Rep.  167;  Ne- 
braska Telephone  Co.  v.  State,  55  Neb. 
627,  76  N.  W.  171,  45  L.  R.  A.  113. 
It  is  so  far  engaged  in  interstate  com- 
merce as  to  be  subject  to  federal  regu- 
lation through  the  Interstate  Com- 
merce Conuniasion.  36  U.  S.  Stat.  544^ 
57. 

*•  Primrose  v.  Western  Union  Td. 
Co.,  154  U.  S.  1,  14  Sup.  Ct.  1098,  38 
L.  Ed.  883;  Breese  v.  U.  S.  Tdegraph 
Co.,  48  N.  Y.  132,  8  Amer.  lisp.  S26; 
Pinckney  v.  Western  Union  Td.  Co., 
19  S.  C.  71,  45  Am,  R^.  765. 

«  Western  Uiiion  Td.  Co.  r.  E31iott, 
131  Ky.  340, 115S.  W.  228»  22L.  R.  A. 
(N.  S.)  761;  Fowler  v.  Western  Unkm 
Td.  Co.,  80  Me.  381, 15  AU.  29,  6  Am. 
St.  Rep.  211. 
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negligence;  in  England/^  Candaa,^  and  many  of  the  United 
States.^  Many  States,  however,  hold  the  stipulation  opposed 
to  public  policy  and  void.^  Whether  the  amendment  of 
Jime  18,  1910  to  the  Interstate  Commerce  Acts,  involves  the 
invalidity  of  state  rules  and  the  substitution  of  a  uniform 
federal  rule  has  not  yet  been  definitely  decided."  In  some 
jurisdictions  a   distinction   is   taken   between   errors   which 


/ 


**  McAndrew  v.  Electric  Td.  Co.,  17 

^Basrter  v.  Dominion  Td.  Co.,  37 
U.  C.  Q.  B.  470. 

*•  Primrose  v.  Western  Union  Td. 
Co.,  154  U.  S.  1,  14  Sup.  Ct.  1098,  38 
L.  Ed.  883;  Coit  v.  Western  Union  Tel. 
Co.,  130  Cal.  657,  63  Pac.  83,  80  Am. 
St.  Rep.  153,  53  L.  R.  A.  678;  United 
States  Td.  Co.  v,  Gilderaleve,  29  Md. 
232,  96  Amer.  Dec.  519;  Whedock  v. 
Postal  Tel.  Cable  Co.,  197  Mass.  119, 
126,  83  N.  E.  313;  Western  Union  Td. 
Co.  V,  Carew,  15  Mich.  525;  Jacob  t;. 
Western  Union  Td.  Co.,  135  Mich. 
600,  98  N.  W.  402;  Halsted  t^.  Postal 
Td.  Cable  Co.,  193  N.  Y.  293,  85  N.  E. 
1078, 127  Am.  St.  Rep.  952, 19  L.  R.  A. 
(N.  S.)  1021;  Passmore  v.  Western 
Union  Td.  Co.,  78  Pa.  St.  238;  Williams 
V.  Postal  Ac.  Tel.  Co.,  122  Va.  675,  95 
S.  £.  436. 

^'^  American  Union  Td.  Co.  v. 
Daughtery,  89  Ala.  191,  7  So.  660; 
Western  Union  Td.  Co.  r.  Short,  53 
Ark.  434,  14  S.  W.  649,  9  L.  R.  A.  744; 
Des  Arc  Oil  Mill  v.  Western  Union  Td. 
Co.,  132  Ark.  335, 201 S.  W.  273;  West^ 
em  Union  Td.  Co.  t;.  Graham,  1  Colo. 
230,  9  Amer.  Rep.  136;  Western  Union 
Tel.  Co.  V.  Milton,  53  Fla.  484,  43  So. 
495,  11  L.  R.  A.  (N.  S.)  560,  125  Am. 
St.  Rep.  1077;  Western  Union  Td.  Co. 
V.  Blanchard,  63  Ga.  299,  45  Am.  Rep. 
480;  Western  Union  Td.  Co.  ».  Tyler, 
74  HI.  168,  24  Am.  Rep.  279  [see  also 
as  to  Illinois  law,  Stone  v.  Postal  Td. 
Cable  Co.,  35  R.  I.  498,  87  Atl.  319, 
46  L.  R.  A.  (N.  S.)  180];  Western 
Union  Tel.  Co.  v.  Meredith,  95  Ind.  93; 
HarknesB  t^.  Western  ,Union  Td.  Co. 


73  Iowa,  190,  34  N.  W.  811,  5  Am.  St. 
Rep.  672;  Western  Union  Td.  Co.  v. 
Crall,  38  Kans.  679,  17  Pac.  309,  5 
Am.  St.  Rep.  795;  Western  Union  Tel. 
Co.  V.  Eubanks,  100  Ky.  591,  38  S.  W. 
1068,  36  L.  R.  A.  711,  66  Am.  St.  Rep. 
361;  LaGrange  r.  Southwestern  Td. 
Co.,  25  La.  Ann.  383;  Ayer  v.  Western 
Union  Td.  Co.,  79  Me.  493,  10  Atl. 
495,  1  Am.  St.  Rep.  353;  Postal  Td., 
etc.,  Co.  V.  Wells,  82  Miss.  733,  35  So. 
190;  Reed  v.  Western  Union  Td.  Co., 
135  Mo.  661,  37  S.  W.  904,  34  L.  R.  A. 
492,  58  Am.  St.  Rep.  609;  Kemp  v. 
Western  Union  Td.  Co.,  28  Neb.  661, 
44  N.  W.  1064,  26  Am.  St.  Rep.  363; 
Western  Union  Td.  Co.  v.  Longwill, 
N.  Mex.  308,  21  Pac.  339;  Williamson 
V,  Postal  Td.  Cable  Co.,  151  N.  C.  223, 
65  S.  E.  974  (but  see  Meadows  v.  Postal 
Ac.  Td.  Co.,  173  N.  C.  240,  91  S.  E. 
1009);  Western  Union  Tel.  Co.  v,  Gris- 
wold,  37  Ohio  St.  301,  41  Am.  Rep. 
500;  Blackwdl  Milling,  etc.,  Co.  v. 
Western  Union  Td.  Co.,  17  Okla.  376, 
89  Pac.  235;  Pepper  v.  Western  Union 
Td.  Co.,  87  Tenn.  554,  11  S.  W.  783, 
4  L.  R.  A.  660,  10  Am.  St.  Rep.  699; 
Postal  Td.  Cable  Co.  v.  Sunset  Con- 
struction Co.,  102  Tex.  148,  114  S.  W. 
98;  Western  Union  Td.  Co.  v.  Piper, 
(Tex.  Civ.  App.  1916),  191  S.  W.  817; 
Wertz  V,  Western  Union  Td.  Co.,  7 
Utah,446, 13  L.  R.  A.  510,  27  Pac.  172; 
Gillis  V.  Western  Union  Td.  Co.,  61  Vt. ' 
461,  17  Atl.  736,  4  L.  R.  A.  611,  15 
Am.  St.  Rep.  917;  Fox  v.  Postal  Td. 
Cable  Co.,  138  Wis.  648,  120  N.  W. 
399,  28  L.  R.  A.  (N.  S.)  490  (statut- 
ory). 
<^'  See  18  Col.  L.  Rev.  612. 
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would  not  have  been  prevented  by  repetition  and  mistakes 
in  the  wording  of  the  message  which  would  have  been  thus 
prevented.  Even  admitting  the  validity  of  the  stipulation 
generally,  some  courts  assert  that  it  protects  the  company 
only  in  the  latter  class  of  cases.  ^'  But  most  of  the  jurisdictions 
that  uphold  the  stipulation  enforce  it  in  any  case,  whatever 
the  character  of  the  breach  of  duty,  if  there  was  neither  gross 
negligence  or  wilful  default.  A  distinction  also  has  been 
suggested  in  rq;ard  to  cipher  messages,  or  those  so  written 
as  to  be  obscure  in  meaning.^' 

Where  a  limitation  of  damages  to  the  cost  of  the  message 
is  held  invalid,  stipulations  limiting  the  amount  to  a  multiple 
of  the  cost,  such  as  ten  times,  are  equally  invalid.  ^^  But  a 
distinction  seems  certainly  possible  between  an  agreement 
to  liquidate  possible  damages  at  a  reasonable  amount  and 
an  agreement  to  limit  damages  to  a  nominal  sum.  It  is  also 
usually  provided  that  a  claim  for  damage  must  be  presented 
within  a  fixed  time,  such  as  sixty  days  from  the  time  when 
the  message  was  filed  for  transmission.    This  is  valid.  ^^    In 


<^<  Box  V,  Postal  Tel.  Cable  Co.,  165 
Fed.  139,  91  C.  C.  A.  172,  28  L.  R.  A. 
(N.  S.)  666;  Western  Union  Td.  Co. 
V,  Henderson,  89  Ala.  510,  520,  7  So. 
419;  Barnes  v.  Western  Union  Tel.  Co., 
24  Nev.  125,  50  Pac.  438,  77  Am.  St. 
Rep.  791;  Western  Union  Tel.  Co.  v, 
Broesche,  72  Tex.  654,  10  S.  W.  734, 
13  Am.  St.  Rep.  843. 

"  In  Primrose  v.  Western  Union 
Tel.  Co.,  154  U.  S.  1,  28,  38  L.  Ed. 
883,  14  Sup.  Ct.  1098,  the  court  held 
that  a  provision  limiting  liability 
in  regard  to  such  messages  was  valid. 
The  distinction  is,  however,  repu- 
diated in  Western  Union  Tel.  Co. 
V,  Eubanks,  100  Ky.  591,  38  S.  W. 
1068,  36  L.  R.  A.  711,  66  Am.  St. 
Rep.  361;  Postal  Tel.  Co.  v.  Wells, 
82  Miss.  733,  35  So.  190. 

**  Harkness  ».  Western  Union  Tel. 
Co.,  73  Iowa,  190,  34  N.  W.  811,  6 
Am.  St.  Rep.  672  (ten  times); 
Western  Union  Tel.  Co.  v.  Eubanks, 
100  Ky.  591,  38  S.  W.  1068,  18  Ky. 


L.  Rep.  995,  66  Am.  St^  R^.  361, 
36  L.  R.  A.  711  (fifty  times);  Fowler 
0.  Western  Union  Tel.  Co.,  80  Me. 
381,  15  Atl.  29,  6  Am.  St.  Rep.  211, 
(ten  times);  Fox  v.  Postal  Tel.  Cable 
Co.,  138  Wis.  648,  120  N.  W.  399, 
28  L.  R.  A.  (N.  S.)  490  (fifty  times). 
•»  Western  Union  Td.  Co.  s, 
Heathcoat,  149  Ala.  623,  43  So.  117; 
Western  Union  Tel.  Co.  v.  Moxley, 
80  Ark.  554,  98  S.  W.  112;  Western 
Union  Tel.  Co.  v.  Waxelbaum,  113 
Oa.  1017,  39  S.  E.  443,  56  L.  R.  A 
741;  Webbe  v.  Western  Union  Td. 
Co.,  64  HI.  App.  331;  Western  Union 
Tel.  Co.  V.  Yopst,  118  Ind.  248,  20 
N.  E.  222,  3  L.  R.  A.  224;  Free  v. 
Western  Union  Tel.  Co.,  135  Iowa, 
69,  110  N.  W.  143;  RusseU  v.  Western 
Union  Tel.  Co.,  57  Kan.  230,  45  Bkc 
598;  Western  Union  Tel.  Co.  9. 
Lehman,  106  Md.  318,  67  AU.  241; 
Wheelock  v.  Postal  Td.  Cable  Cb., 
197  Mass.  119,  83  N.  £.  313;  Cde 
V.  Western  Union  Tel.  Co.,  33  Minn. 
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a  few  cases  ^  it  has  been  held  that  such  a  provision 
generally  valid  would  not  be  enforced  where  the  j 
was  not  aware  of  the  company's  negligence  until  afi 
stipulated  time  had  elapsed,  and  if  the  plaintiff's  fail 
discover  the  facts  was  not  culpable.    These  decisions  i 
supported  as  a  relief  from  a  penal  effect  of  the  pro 
but  a  few  decisions  have  extended  the  stipulation  b; 
struction  so  as  to  permit  lapse  of  the  stipulated  nimi 
days  from  the  plaintiff's  acquisition  of  knowledge  < 
facts. '^^     Such  a  construction  imposes  too  violent  a 
on  the  language,  and  there  are  contrary  and  better 
sions  ^  denying  any  extension  of  the  plaintiff's  right 
there  still  remained,  after  discovery  of  the  right  of  a 
ample  time  to  make  a  claim  within  the  stipulated  sixty 


§  1116.  Legislation  regarding  biUs  of  lading.^ 

An  attempt  has  been  made  to  codify  the  law  govc 
bills  of  lading.    The  primary  object  of  those  seeking  to 
this  about  was  to  procure  uniformity  in  regard  to  the 
tiability  of  order  bills  of  lading — a  matter  in  r^^d  to  \ 
mercantile  custom  and  the  custom  law  were  in  conflict, 
decisions  of  some  States,  adopting  to  a  greater  or  less  d 


227,  22  N.  W.  386;  Hartaog  v.  West- 
em  Union  Td.  Co.,  84  Miss.  448,  36 
So.    539,    105   Am.    St.    Rep.    450 
Thorp  V.  Western  Union  Tel.   CJo. 
118  Mo.  App.  398,  94  S.  Wr  554 
Young  V,  Western  Union  Tel.  Co. 
65  N.  Y.  163;  Sykes  v.  Western  Union 
Td.  Co.,  150  N.  C.  431,  64  S.  E.  177 
Wolf   V.    Western  Union    Tel.    Co. 
63  Pa.  St.  83,  1  Am.  Rep.  387   (cf, 
Conrad  v.  Western  Union  Tel.  Co. 
162  P^.  204,  29  Atl.  888.};  Smith  v 
Western  Union  Tel.  Co.,  77  S.  C.  378 
58  S.  E.  6;  Kirby  v.  Western  Union 
Td.  Co.,  4  S.  D.  105,  55  N.  W.  759, 
7  S.  D.  623,  65  N.  W.  37, 30  L.  R.  A 
612,  621,  624,  46  Am.  St.  Rep.  765. 
Western  Union  Tel.   Co.   v,   Greer 
115  Tenn.  368, 89  S.  W.  327, 1  L.  R.  A 
(N.    S.)    525;    PhiUips    v.    Western 
Union  Td.  Co.,  95  Tex.  638,  69  S.  W. 


63;  Brooks  t^.  Western  Union  T 
26  Utah,  147,  72  Pftc.  499;  He 
V.  Western  Union  Td.  Co.,  5^ 
562,  16  N.  W.  32. 

■•  In   Sherrill    v.    Western 
Td.  Co.,  109  N.  C.  527,  14  S. 
and  Conrad  u.  Western  Unioi 
Co.,  162  Pft.  204,  29  Atl.  888. 
also  Johnson  v.  Western  Unioi 
Co.,  33  Fed.  362. 

"  Postal  Telegraph  Cable  < 
Nichols,  159  Fed.  643, 89  C.  C.  I 
16  L.  R.  A.  (N.  S.)  870;  Shei 
Western  Union  Td.  Co.  109 
527, 14  S.  £.  94. 

M  Stone  9.  Postal-Tdegraph 
31  R.  I.  174,  76  Atl.  762,  29  L. 
(N.  S.)  795, 35  R.  I.  498,  87  Atl 
46  L.  R.  A.  (N.  S.)  180;  Heim 
Western  Union  Td.  Co.,  57  Wifi 
16  N.  W.  32. 
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mercantile  custom,  treated  order  bills  of  lading  (those  in 
which  the  carrier  agrees  to  deliver  goods  to  the  order  of  the 
consignee)  as  negotiable.  Other  courts  refused  to  do  thk 
The  importance  of  negotiability  it  should  be  observed  relates 
not  only  to  the  ownership  of  the  goods  of  which  the  biU  of 
lading  is  a  symbol,  but  to  the  contractual  obligations  of  the 
carrier;  since  the  carrier  may  become  liable  to  the  holder  of 
the  biU  not  only  as  owner  of  the  goods  but  also  as  entitled 
to  enforce  the  promissory  undertaking  of  the  bill  of  lading, 
if  it  is  n^otiable.  With  these  matters  in  mind,  the  Com- 
missioners for  Uniform  State  Laws  recommended  in  1909 
a  uniform  codification  of  the  law  governing  bills  of  lading, 
and  this  statute  has  been  enacted  in  a  number  of  States.^* 


§  1116.  Federal  legislation  on  bills  of  lading. 

It  became  evident  from  the  decisions  of  the  Supreme  Court 
of  the  United  States  after  the  passage  of  the  Carmack  Amend- 
ment in  1906,^  that  the  subject  of  bills  of  lading  for  the 
interstate  transportation  of  goods  was  one  of  which  the  fed- 
eral government  had  assumed  the  r^ulation,  and  that  the 
validity  and  efifect  oi  such  documents  must  be  determined 
by  Federal  law.*^    Whether  this  principle  invalidates  not  only 


**  It  has  been  enacted  in  Alaska, 
Connecticut,  Idaho,  Illinois,  Iowa, 
Louisiana,  Maine,  Maryland,  Mas- 
sachusetts, Michigan,  Minnesota, 
Missouri,  New  Hampshire,  New  York, 
Ohio,  Pennsylvania,  Rhode  Island, 
Vermont,  Washington,  Wisconsin. 

«  See  supra,  {  1073. 

*^  In  Atchison,  etc.,  Ry.  v.  Harold, 
241  U.  S.  371,  36  Sup.  Ct.  666,  60 
L.  Ed.  1050,  a  carrier  had  issued  a 
bill  of  lading  before  goods  had  actu- 
ally come  into  its  hands,  in  exchange 
for  another  bill  of  lading  which  had 
been  issued  by  a  connecting  carri^. 
The  second  bill  of  lading  was  sold 
to  the  plaintiff  who  sued  the  rail- 
road for  failure  to  deliver  the  goods 
within  a  reasonable  time  after  the 
date  on  which  the  bill  of  lading 
stated    that    the    goods    had    been 


received.  The  Kansas  court  allowed 
recovery,  holding  the  nulroad  es- 
topped in  a  suit  by  an  innocent 
purchaser  to  deny  that  it  had  re- 
oeived  the  goods  on  the  day  stated 
in  its  bills  of  lading.  The  United 
States  Supreme  Court  reversed  the 
decision  holding  that  under  federal 
law  the  purchaser  of  the  bill  ac- 
quired no  greater  rights  than  the 
shipper  who  originally  received  it 
from  the  railroad  and  who,  of  oouise, 
had  knowledge  of  the  facts.  The 
court  said:  "Whether  in  the  absoice 
of  legislation  by  Congress  the  at- 
tributing to  an  interstate  bill  of  lad- 
ing of  the  exceptional  and  local 
characteristic  applied  by  the  ooort 
below  in  conflict  with  the  geneial 
oonmierdal  rule  constituted  a  direct 
burden  on  interstate  commense  and 
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state  r^ulation  of  the  contractual  obligations  of  the  carrier, 
but  also  such  r^ulation  of  the  effect  of  a  bill  of  lading  as  a 
transfer  of  the  title  to  goods  behind  it  under  a  contract  be- 
tween buyer  and  seller,  neither  of  whom  perhaps  was  a  party 
to  the  original  contract  of  shipment,  remains  the  only  question 
of  difficulty/^  But  as  no  change  in  title  to  the  goods  while 
in  transit  can  be  effected  without  a  change  at  least  in  the 
person  to  whom  the  carrier's  obligation  is  owing,  it  seems 
probable  that  an  interstate  bill  of  lading  is  under  the  control 
of  the  federal  government  even  regarding  its  effect  as  a  sym- 
bol of  title.  Accordingly  an  effort  which  was  finally  success- 
was  therefore  void,  need  not  now  be  state  commerce  under  a  bill  of  lading 
considered.  This  is  so  because  is  embraced  by  the  Carmack  Amend- 
irrespective  of  that  question,  and  ment,  state  legislation  on  that  sub- 
indeed  without  stopping  to  consider      ject  has  been  excluded.    It  is  insisted, 


the  general  provision  of  the  Act  to 
Regulate  Conunerce  it  is  not  dis- 
putable that  what  is  known  as  the 
Carmack  Amendment  to  the  Act 
to  Regulate  Commerce  (act  of  June 
29,  1906,  c.  3591,  §  7,  34  Stat.  593) 
was  an  assertion  of  the  power  of 
Congress  over  the  subject  of  inter- 
state shipments,  the  duty  to  issue 
bills  of  lading  and  the  responsibilitieB 
thereunder,  which  in  the  nature  of 
things  excluded  state  action. 
Adams  Express  Co.  v.  Croninger, 
226  U.  S.  491,  505-506,  33  Sup.  Ct. 
148,  57  L.  Ed.  314;  Missouri,  etc., 
Ry,  Co.  V.  Harriman,  227  U.  S.  657, 
671-^72,  57  L.  Ed.  690;  Boston  A 
Maine  R.  R.  v.  Hooker,  233  U.  S.  97, 
110,  34  Sup.  Ct.  526,  58  L.  Ed.  868, 
1915  B.  L.  R.  A.  450,  Ann.  Cas.  1915 
D.  593;  Atchison,  Topeka  &  Santa 
Fe  Ry.  v.  Robmson,  233  U.  S.  173, 
180,  34  Sup.  Ct.  556,  58  L.  Ed.  90; 
Cleveland  &  St.  Louis  Ry.  t;.  Dettle- 
bach,  239  U.  S.  588,  36  Sup.  Ct.  177, 
60  L.  Ed.  453;  Georgia,  F.  &  A.  Ry. 
V,  Blish  Milling  Co.,  241  U.  S.  190,  36 
Sup.  Ct.  541,  60  L.  Ed.  948. 

"Indeed  in  the  argument  it  is 
frankly  conceded  that  as  the  sub- 
ject of  a  carrier's  liabiUty  for  loss  or 
damage  to  goods  moving  in  inter- 


however,  that  this  does  not  exclude 
liability  for  error  in  the  bill  of  lad- 
ing purporting  to  cover  an  inter- 
state shipment  because  'Congress 
has  l^islated  relative  to  the  one, 
but  not  relative  to  the  other.'  But 
this  ignores  the  view  expressly 
pointed  out  in  the  previous  decisions 
dealing  with  the  Carmack  Amend- 
ment that  its  prime  object  was  to 
bring  about  a  uniform  rule  of  respon- 
sibility as  to  interstate  commerce 
and  interstate  conmieroe  bills  of 
landing, — a  purpose  which  would  be 
wholly  frustrated  if  the  proposition  re- 
lied upon  were  upheld."  In  United 
States  V,  Ferger,  250  U.  S.  199,  207, 39, 
S.  Ct.  445,  447,  it  was  held  that  Con- 
gress had  jurisdiction  to  enact  criminal 
penalties  for  the  forgery  of  bills  of 
lading  (see  infra,  i  1131}  thoiigh,  since 
the  bills  were  based  on  no  actual 
shipment,  interstate  commerce  was 
involved  only  because  of  the  general 
desirability  of  protecting  bills  of 
lading  as  instruments  of  commerce. 
<sin  Roland  M.  Baker  Co.  v. 
Brown,  214  Mass.  196,  100  N.  £. 
1025,  it  was  held  that  the  piurchaser 
in  Massachusetts  of  a  foreign  bill 
of  lading  acquired  the  rights  given 
by  the  Massachusetts  statute. 
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ful  was  made  to  secure  the  enactment  of  a  Federal  law  sub- 
stantially identical  with  the  uniform  state  law  exicept  that 
it  was  limited  to  interstate  commerce.  This  Act;  called  tiie 
Pomerene  Act,  was  enacted  in  1916.  It  has  no  application 
to  bills  of  lading  originating  abroad.  In  regard  to  such  bills 
and  in  regard  to  intrastate  biUsj  local  statutes  and  the  conmion 
law  are  controlling. 

§  1117.  The  Pomerene  Act 

As  the  Pomerene  Act  codifies  the  main  principles  govern- 
ing bills  of  lading,  it  is  here  inserted.  It  differs  in  some  particu- 
lars from  the  Uniform  State  law,  and  attenticm  is  called  in 
the  notes  to  these  differences.  The  sections  of  the  statutes 
imposing  criminal  penalties  are  not  here  inserted.  The  open- 
ing section  defines  the  scope  of  the  Act. 

Be  it  enacted  by  the  Senate  asd  House  of  Representatrres 
of  the  United  States  of  America  in  Congress  assembled,  That 
bills  of  lading  issued  by  any  common  carrier  for  the  transpor- 
tation of  goods  in  any  Territory  of  the  United  States,  or  the 
District  of  Columbia,  or  from  a  place  in  a  State  to  a  place  in  a 
foreign  country,  or  from  a  place  in  one  State  to  a  place  in 
another  State,  or  from  a  place  in  one  State  to  a  place  in  the 
same  State  through  another  State  or  foreign  country,  shall  be 
governed  by  this  Act/' 

§  1118.  Kinds  of  bills  of  lading  which  may  be  issued. 

Section  2.— [STRAIGHT  BILL  DEFINED.]  That  a  bill  in 
which  it  is  stated  that  the  goods  are  consigned  or  destined  to 
a  specified  person  is  a  straight  bill. 

Section  3.— [ORDER  BILL  DEFINED.]  That  a  bill  in  which 
it  ip  stated  that  the  goods  are  consigned  or  destined  to  the 
order  of  any  person  named  in  such  bill  is  an  order  bill.  Any 
provision  in  such  a  bill  or  in  any  notice,  contract,  rule,  regula- 

•*  The  Unifonn  State  bill  purports  100  N.  E.  1025.  But  it  seems  thjki 
to  cover  all  bills  of  lading  issued  by  the  Federal  Statute  must  haTe  ex- 
oommon  carriers,  and  has  been  hM      dusive  effect  on  all  bills  of 


to  control  the  effect  of  a  negotiation  within  its  terms.       Atchison  ^bc  B. 

in  Massachusetts  of  a  bill  originating  i;.  Harold,  241  U.  S.  371, 60  L.  Ed.  1050» 

in  a  foreign  country.       Roland    M.  36  Sup.  Ct.  Rep.  665. 
Baker  Co.  v.  Brown,  214  Mass.  106, 
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tion,  or  tariff  fhat  it  is  non-negotiable  shall  be  null  an 
and  shall  not  affect  its  negotiability  within  the  mean 
this  Act  unless  upon  its  face  and  in  writing  agreed  to 
shipper.^^ 

Section  4 —[SETS  OF  ORDER  BILLS  PROHIBIT] 
INTERSTATE  SHIPMENTS.]  That  order  biUs  issue 
State  for  the  transportation  of  goods  to  any  place  in  the  1 
States  on  the  Continent  of  North  America,  except  Alasl 
Panama,  shall  not  be  issued  in  parts  or  sets.  If  so  issue 
carrier  issuing  them  shall  be  liable  for  failure  to  deliv 
goods  described  therein  to  anyone  who  purchases  a  pi 
value  in  good  faith,  even  thbugh  the  purchase  be  after  tl 
livery  of  the  goods  by  the  carrier  to  a  holder  of  one 
other  parts:  Provided,  however.  That  nothing  contaii 
tiiis  section  shall  be  interpreted  or  construed  to  forb 
issuing  of  order  bills  in  parts  or  sets  for  such  transportal 
goods  to  Alaska,  Panama,  Porto  Rico,  the  Philippines,  H 
or  foreign  countries,  or  to  impose  the  liabilities  set  fo 
this  section  for  so  doii^.^^ 

Section  6 —[DUPLICATE  ORDER  BILL  MUST  B 
MARKED.]  Tliat  when  more  than  one  order  bill  is  issue 
State  for  the  same  goods  to  be  transported  to  any  place : 
United  States  on  the  Continent  of  North  America,  i\ 
Alaska  and  Panama,  the  word  "' duplicate,"  or  some 
word  or  words  indicating  that  the  document  is  not  an  or 
bill,  shall  be  placed  plainly  upon  the  face  of  every  such  b 
cept  the  one  first  issued.  A  carrier  shall  be  liable  for  the 
age  caused  by  his  failure  so  to  do  to  anyone  who  has 
chased  the  bill  for  value  in  good  faith  as  an  original, 
though  the  purchase  be  after  the  delivery  of  the  goods  t 
carrier  to  the  holder  of  the  original  bill :  Provided,  ho^ 
Tliat  nothing  contained  in  this  section  shall  in  such  cat 
such  transportation  of  goods  to  Alaska,  Panama,  Porto 
the  Philippines,  Hawaii,  or  foreign  countries  be  interprel 
construed  so  as  to  require  the  placing  of  the  word  **  dupli 
thereon,  or  to  impose  the  liabilities  set  forth  in  this  sectii 
failure  so  to  do.^ 

•«See  Williston  on    Sales,    §§411,  «« See  T'^niston  on  Sales,  §  441 

412.  ~  See  Williston  on  Sales,  §  441 
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Section  6.— [STRAIGHT  BILL  IS  "  NON-NEGOTIABLE  " 
AND  MUST  BE  SO  MARKED.]  That  a  straight  biU  shaU  have 
placed  plainly  upon  its  face  by  the  carrier  issuing  it  *'  non- 
negotiable  "  or  "  not  negotiable." 

This  section  shall  not  apply,  however,  to  memoranda  or 
acknowledgments  of  an  informal  character. 

Section  7.— ["  ORDER-NOTIFY  "  BILL  IS  NEGOTIABLE. 
That  the  insertion  in  an  order  bill  of  the  name  of  a  person  to 
be  notified  of  the  arrival  of  the  goods  shall  not  limit  the  n^;o- 
tiability  of  the  bill  or  constitute  notice  to  a  purchaser  thereof 
of  any  rights  or  equities  of  such  person  in  the  goods.^ 

§  1119.  Carrier's  duty  to  deliver  and  effect  of  delivery. 

Section  8.— [CARRIER'S  DUTY  TO  DELIVER  GOODS.] 
That  a  carrier,  in  the  absence  of  some  lawful  excuse,  is 
bound  to  deliver  goods  upon  a  demand  made  either  by  the  con- 
signee named  in  the  bill  for  the  goods  or,  if  the  bill  is  an  order 
bill,  by  the  holder  thereof,  if  such  a  demand  is  accompanied 
by— 

(a)  An  offer  in  good  faith  to  satisfy  the  carrier's  lawful 
lien  upon  the  goods ; 

(b)  Possession  of  the  bill  of  lading  and  an  offer  in  good  faith 
to  surrender,  properly  indorsed,  the  bill  which  was  issued  for 
the  goods,  if  the  bill  is  an  order  bill ;  and 

(c)  A  readiness  and  willingness  to  sign,  when  the  goods 
are  delivered,  an  acknowledgment  that  they  have  been  de- 
livered, if  such  signature  is  requested  by  the  carrier. 

In  case  the  carrier  refuses  or  fails  to  deliver  the  goods,  in 
compliance  with  a  demand  by  the  consignee  or  holder  so 
accompanied,  the  burden  shall  be  upon  the  carrier  to  establish 
the  existence  of  a  lawful  excuse  for  such  refusal  or  failure.^ 

Section  9.— [PROPER  DELIVERY  RELEASES  CARRIER.] 
That  a  carrier  is  justified,  subject  to  the  provisions  of  the 
three  following  sections,  in  delivering  goods  to  one  who  is — 

(a)  A  person  lawfully  entitled  to  the  possession  of  the 
goods,  or 

(b)  The  consignee  named  in  a  straight  bill  for  tiie  goods, 
or 

•7  See  Williston  on  Sales,  §  287.         •«  See  Williston  on  Sales,  {{  285, 424. 
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(c)  A  person  in  possession  of  an  order  bill  for  the  goods, 
by  the  terms  of  which  the  goods  are  deliverable  to  his  order; 
or  which  has  been  indorsed  to  him,  or  in  blank  by  the  con- 
signee,  or  by  the  mediate  or  inmiediate  indorsee  of  the  con- 
signee. 

Section  10.— [WHEN  DELIVERY  DOES  NOT  RELEASE 
CARRIER.]  That  where  a  carrier  delivers  goods  to  one  who 
is  not  lawfully  entitled  to  the  possession  of  tiienii  the  carrier 
shall  be  liable  to  anyone  having  a  right  of  property  or 
possession  in  the  goods  if  he  delivered  the  goods  otherwise 
than  as  authorized  by  subdivisions  (b)  and  (c)  of  the  preceding 
section;  and,  though  he  delivered  the  goods  as  authorized  by 
either  of  said  subdivisionSi  he  shall  be  so  liable  if  prior  to 
such  delivery  he — 

(a)  Had  been  requestedi  by  or  on  behalf  of  a  person  having 
a  right  of  property  or  possession  in  the  goods,  not  to  make 
such  deliveryi  or 

(b)  Had  information  at  the  time  of  the  delivery  that  it  was 
to  a  person  not  lawfully  entitled  to  the  possession  of  the  goods. 

Such  request  or  information,  to  be  effective  within  the 
meaning  of  this  section,  must  be  given  to  an  officer  or  agent 
of  the  carrier,  the  actual  or  apparent  scope  of  whose  duties 
includes  action  upon  such  a  request  or  inf  ormationi  and  must 
be  given  in  time  to  enable  the  officer  or  agent  to  whom  it  is 
given,  acting  with  reasonable  diligence,  to  stop  delivery  of 
the  goods.^^ 

§  1120.  Cancellation  or  alterations  of  bills  of  lading. 

Section  11.— [CANCELLATION  OF  ORDER  BILL  RE- 
QUIRED ON  DELIVERY  OF  THE  GOODS.]  That  except  as 
provided  in  section  twenty-six,  and  except  when  compelled 
by  legal  process,  if  a  carrier  delivers  goods  for  which  an  order 
bill  had  been  issued,  the  negotiation  of  which  would  transfer 
the  right  to  the  possession  of  the  goods,  and  fails  to  take  up 
and  cancel  the  bill,  such  carrier  shall  be  liable  for  failure  to 
deliver  the  goods  to  anyone  who  for  value  and  in  good  faith 
purchases  such  bill,  whether  such  purchaser  acquired  title  to 
the  bill  before  or  after  the  delivery  of  the  goods  by  the  carrier 

^  See  WillJston  on  Sales,  §  421. 
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liability  or  loss  incurred  by  reason  of  the  original  bill  remain- 
ing outstanding.  Hie  court  may  also  in  its  discretion  order 
the  payment  of  the  carrier's  reasonable  costs  and  counsel  fees : 
Provided:  a  voluntary  indemnifying  bond  without  order  of 
court  shall  be  binding  on  the  parties  thereto* 

The  delivery  of  the  goods  under  an  order  of  the  court,  as 
provided  in  this  section,  shall  not  relieve  the  carrier  from 
liability  to  a  person  to  whom  the  order  bill  has  been  or  shall 
be  negotiated  for  value  without  notice  of  the  proceedings  or  of 
the  delivery  of  the  goods. 

Section  16.-— [DUPLICATE  BILL.]  That  a  bill,  upon  the 
face  of  which  the  word  '^  duplicate  ''  or  some  other  word  or 
words  indicating  that  the  document  is  not  an  original  bill  is 
placed  plainly,  shall  impose  upon  the  carrier  issuing  the  same 
the  liability  of  one  who  represents  and  warrants  that  such  bill 
is  an  accurate  copy  of  an  original  bill  properly  issued,  but  no 
other  liabiUty.'' 

§  1122.  Adverse  claims  to  the  goods. 

Section  16.— [CARRIER  CANNOT  ASSERT  TITLE  TO 
GOODS  SHIPPED.]  That  no  title  to  goods  or  right  to  their 
possession  asserted  by  a  carrier  for  his  own  benefit  shall 
excuse  him  from  liability  for  refusing  to  deliver  the  goods 
according  to  the  terms  of  a  bill  issued  for  them,  unless  such 
title  or  right  is  derived  directly  or  indirectly  from  a  transfer 
made  by  the  consignor  or  consignee  after  the  shipment,  or 
from  the  carrier's  lien.^^ 

Section  17.— [CARRIER  MAY  REQUIRE  ALL  PERSONS 
WHO  CLAIM  GOODS  TO  INTERPLEAD.]  That  if  more  than 
one  person  claim  the  title  or  possession  of  goods,  the  carrier 
may  require  all  known  claimants  to  interplead,  either  as  a 
defense  to  an  action  brought  against  him  for  nondelivery  of 
the  goods  or  as  an  original  suit,  whichever  is  appropriate. 

Section  18.— [CARRIER  ENTITLED  TO  A  REASONABLE 
TIME  TO  ASCERTAIN  VALIDITY  OF  ADVERSE  CLAIMS.] 
That  if  some  one  other  than  the  consignee  or  the  person  in 
possession  of  the  bill  has  a  claim  to  the  title  or  possession  of 

"  See  Williston  on  Sales,  §  441.  the   corresponding   provisions   of  the 

'*  See   mtpra,    §§  1036,    1037.     Also      Warehouse  Receipts  Act,  8upray  §  1054. 
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and  notwithstanding  delivery  was  made  to  the  person  entilied 
thereto,^® 

Section  12,— [PART  DELIVERY  MUST  BE  NOTED  OR 
BILL  CANCELED.]  That  except  as  provided  in  section  twenty- 
six,  and  except  when  compelled  by  legal  process,  if  a  carrier 
delivers  part  of  the  goods  for  which  an  order  bill  had  been 
issued  and  fails  either — 

(a)  To  take  up  and  cancel  tiie  bill,  or 

(b)  To  place  plainly  upon  it  a  statement  that  a  portion  of  the 
goods  has  been  delivered  witii  a  description  which  may  be  in 
general  terms  either  of  the  goods  or  packages  that  have  been 
so  delivered  or  of  the  goods  or  packages  which  still  remain  in 
the  carriers  possession,  he  shall  be  liable  for  failure  to  de- 
liver all  the  goods  specified  in  the  bill  to  anyone  who  for  value 
and  in  good  faith  purchases  it,  whether  such  purchaser  ac- 
quired title  to  it  before  or  after  the  delivery  of  any  portion  of 
the  goods  by  the  carrier,  and  notwithstanding  such  delivery 
was  made  to  the  person  entitled  thereto. 

Section  IS.— [ALTERATION  OF  BILL  WITHOUT  CAR- 
RIER'S AUTHORITY  IS  VOID.]  That  any  alteration,  addi- 
tion, or  erasure  in  a  bill  after  its  issue  without  authority  from 
the  carrier  issuing  the  same,  either  in  writing  or  noted  on  the 
bill,  shall  be  void,  whatever  be  the  nature  and  purpose  of 
the  change,  and  the  bill  shall  be  enforceable  according  to 
its  original  tenor.^^ 


§  1121.  Lost  bills  of  lading  and  duplicates. 

Section  14.— [LOSS  OF  ORDER  BILL  WILL  NOT  EX- 
CUSE CARRIER  FROM  DELIVERING  THE  GOODS  IF 
INDEMNIFIED.]  That  where  an  order  bill  has  been  lost, 
stolen,  or  destroyed  a  court  of  competent  jurisdiction  may 
order  the  delivery  of  the  goods  upon  satisfactory  proof  of  such 
loss,  theft,  or  destruction;  and  upon  the  giving  of  a  bond  witii 
sufSicient  surety,  to  be  approved  by  the  court,  to  protect  tiie 
carrier  or  any  person  injured  by  such  delivery  from  any 

^See  Williston  on  Sales,  §424;  Bab-  This  section  is  taken  from  a  stqm- 

bitt  V.  Grand  Trunk  Western  Ry.  Co.,  lation  in  the  Uniform  bill  of  lading 

209  HI.  App.  183,  285  111.  267,  120  N.  adopted  by  the  Interstate  Gommene 

E.  803.  Commissioii. 

71  See    Williston    on     Sales,    §443. 
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liability  or  loss  incurred  by  reason  of  the  original  bill  remain- 
ing outstanding.  The  court  may  also  in  its  discretion  order 
the  payment  of  the  carrier's  reasonable  costs  and  counsel  fees : 
Provided:  a  voluntary  indemnifying  bond  without  order  of 
court  shall  be  binding  on  the  parties  thereto. 

The  delivery  of  the  goods  under  an  order  of  the  court,  as 
provided  in  this  section,  shall  not  relieve  the  carrier  from 
liability  to  a  person  to  whom  the  order  bill  has  been  or  shall 
be  negotiated  for  value  without  notice  of  the  proceedings  or  of 
the  delivery  of  the  goods. 

Section  16.-— [DUPLICATE  BILL.]  That  a  bill,  upon  the 
face  of  which  the  word  '^  duplicate  "  or  some  other  word  or 
words  indicating  that  the  document  is  not  an  original  bill  is 
placed  plainly,  shall  impose  upon  the  carrier  issuing  the  same 
the  liability  of  one  who  represents  and  warrants  that  such  bill 
is  an  accurate  copy  of  an  original  bill  properly  issued,  but  no 
other  liabiUty.'' 

§  1122.  Adverse  claims  to  the  goods. 

Section  16.— [CARRIER  CANNOT  ASSERT  TITLE  TO 
GOODS  SHIPPED.]  That  no  title  to  goods  or  right  to  their 
possession  asserted  by  a  carrier  for  his  own  benefit  shall 
excuse  him  from  liability  for  refusing  to  deliver  the  goods 
according  to  the  terms  of  a  bill  issued  for  them,  unless  such 
title  or  right  is  derived  directly  or  indirectly  from  a  transfer 
made  by  the  consignor  or  consignee  after  the  shipment,  or 
from  the  carrier's  lien.^^ 

Section  17.— [CARRIER  MAY  REQUIRE  ALL  PERSONS 
WHO  CLAIM  GOODS  TO  INTERPLEAD.]  That  if  more  than 
one  person  claim  the  title  or  possession  of  goods,  the  carrier 
may  require  all  known  claimants  to  interplead,  either  as  a 
defense  to  an  action  brought  against  him  for  nondelivery  of 
the  goods  or  as  an  original  suit,  whichever  is  appropriate. 

Section  18.— [CARRIER  ENTITLED  TO  A  REASONABLE 
TIME  TO  ASCERTAIN  VALIDITY  OF  ADVERSE  CLAIMS.] 
That  if  some  one  other  than  the  consignee  or  the  person  in 
possession  of  the  bill  has  a  claim  to  the  title  or  possession  of 

"See  WiUiston  on  Sales,  §441.  the   corresponding   provisions  of   the 

"  See   supra,    §§  1036,    1037.     Also      Warehouse  Receipts  Act,  supra,  §  1054. 
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tiie  goodSi  and  tiie  carrier  has  information  of  such  claim,  tlie 
carrier  shall  be  excused  from  liability  for  refusing  to  deliver 
the  goods,  either  to  the  consignee  or  person  in  possession  ol 
the  bill  or  to  the  adverse  claimant,  until  the  carrier  has  had  a 
reasonable  time  to  ascertain  the  validity  of  the  adverse  claim 
or  to  bring  legal  proceedings  to  compel  all  claimants  to  inter- 
plead.^* 

Section  19.— [CARRIER  CANNOT  REFUSE  DELIVERY 
EXCEPT  FOR  CAUSES  SPECIFIED.]  That  except  as  pro- 
vided in  the  two  preceding  sections  and  in  section  nine,  no 
right  or  title  of  a  third  person,  unless  enforced  by  legal  proc- 
ess, shall  be  a  defense  to  an  action  brought  by  the  consignee 
of  a  straight  bill  or  by  the  holder  of  an  order  bill  against  the 
carrier  for  failure  to  deliver  the  goods  on  demand. 

§  1123.  Effect  of  ^' shipper's  weight,  load  and  count''  clause. 

Section  20.— [« SHIPPER'S  WEIGHT,  LOAD,  AND 
COUNT  "  CLAUSE— WHEN  PROHIBITED.]  That  when 
goods  are  loaded  by  a  carrier  such  carrier  shall  count  tiie 
packages  of  goods,  if  package  freij^t,  and  ascertain  the  kind 
and  quantity  if  bulk  freight,  and  such  carrier  shall  not,  in  such 
cases,  insert  in  the  bill  of  lading  or  in  any  notice,  receipt, 
contract,  rule,  regulation,  or  tariff,  ^^  Shipper's  weight,  load, 
and  count,"  or  other  words  of  like  purport,  indicating  that  tiie 
goods  were  loaded  by  the  shipper  and  the  description  of  them 
made  by  him  or  in  case  of  bulk  freight  and  freij^t  not  con- 
cealed by  packages  the  description  made  by  him.  If  so  in- 
serted, contrary  to  the  provisions  of  this  section,  said  words 
shall  be  treated  as  null  and  void  and  as  if  not  inserted 
therein.^^ 

Section  21.— ["  SHIPPER'S  WEIGHT,  LOAD,  AND 
COUNT  "  CLAUSE— EFFECT  OF  WHEN 


INSERTED.]  That  when  package  freight  or  bulk  freight  is 
loaded  by  a  shipper  and  the  goods  are  described  in  a  bill  of 
lading  merely  by  a  statement  of  marks  or  labels  upon  tiiem 

7«See  The  Idaho,   03  U.   S.  575,  TiThis  section  is  not  found  in  the 

23  L.   Ed.  978;  Atchison   Ac.  R.  v,  Unifonn  State  Act,  but  was  inserted 

International  Ac.  Co.,  247  Fed.  265,  in     the    Federal     statute    to    me^ 

267,  150  C.  C.  A.  360.  practices  complained  of  by  shippers. 
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and  witii  foreign  nations,  the  carrier  shall  be  Uable  to  (a)  the 
owner  of  goods  covered  by  a  straight  bill  subject  to  ezisting 
right  of  stoppage  in  transitu  or  (b)  the  holder  of  an  order  bill| 
who  has  given  value  in  good  faith,  relying  upon  the  descrip- 
tion therein  of  the  goods,  for  damages  caused  by  tiie  non- 
receipt  by  the  carrier  of  all  or  part  of  the  goods  or  their  failure 
to  correspond  with  tiie  description  thereof  in  the  biU  at 
the  time  of  its  issue.^ 


§  1126.  Creditors'  rights  against  goods  shipped  under  an 
order  bill  of 


Section  23.  [ATTACHMENT  NOT  ALLOWED  OF 
GOODS  FOR  WHICH  AN  ORDER  BILL  HAS  BEEN  IS- 
SUED.] That  if  goods  are  delivered  to  a  carrier  by  the  own^ 
or  by  a  person  whose  act  in  conveying  the  title  to  them  to  a 
purchaser  for  value  in  good  faith  would  bind  the  owner,  and 
an  order  bill  is  issued  for  tiiem,  they  cannot  thereafter, 

"See    Williston    on    Sales,    §418.      statement  that  the  goods  are  aud  to 
The  section  in  the  Unif oim  State  law     be  goods  of  a  oertain  kind  or  quantity, 


corresponding  to  sections  21  and  22 
of  the  Federal  law  is  as  follows:  Sec- 
tion 23.— [LIABILITY  FOR  NON- 
RECEIPT  OR  MISDESCRIPTION 
OF  GOODS.)  n  a  biU  of  lading 
has  been  issued  by  a  carrier  or  on  his 
behalf  by  an  agent  or  employee  the 
scope  of  whose  actual  or  apparent 
authority  includes  the  issuing  of  bills 
of  lading,  the  carrier  shall  be  liable  to 

(a)  The  consignee  named  in  a 
non-negotiable  bill,  or 

(b)  The    holder    of  a    negotiable 

bmi 

Who  has  given  value  in  good  faith 
relying  upon  the  description  ther»n 
of  the  goods,  for  damages  caused  by 
the  non-receipt  by  the  carrier  or  a 
connecting  carrier  of  all  or  part  of  the 
goods  or  their  failure  to  correspond 
with  the  description  thereof  in  the 
bill  at  the  time  of  its  issue. 

If,  however,  the  goods  are  described 
in  a  bill  merely  by  a  statement  of 
marks  or  labels  upon  them  or  upon 
packages   containing  them,   or  by   a 


or  in  a  oertain  condition,  or  it  is  stated 
in  the  bill  that  packages  are  said  to 
contain  goods  of  a  oertain  kind  or 
quantity  or  in  a  oertain  condition,  or 
that  the  contents  or  condition  of  the 
contents  of  packages  are  unknown, 
or  words  of  Uke  purport  are  contained 
in  the  bill,  such  statements,  if  tme, 
shall  not  make  liable  the  carrier  issuing 
the  bill,  although  the  goods  are  not 
of  the  kind  or  quantity  or  in  the  con- 
dition which  the  marks  or  labeb  upon 
them  indicate,  or  of  the  kind  or  quan- 
tity or  in  the  condition  they  were  said 
to  be  by  the  consignor.  The  earner 
may,  also,  by  inserting  in  the  bill  the 
words  ''shipper's  load  and  count"  or 
other  words  of  like  purport  indicate 
that  the  goods  were  loaded  by  the 
shipper  and  the  description  of  them 
made  by  him;  and  if  such  statement 
be  true,  the  carrier  shall  not  be  liable 
for  damages  caused  by  the  improper 
loading  or  by  the  non-reoeipt  or  by 
the  misdescription  of  the  goods  de^ 
scribed  in  the  bill. 
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while  in  the  possession  of  the  carrier,  be  attached  by  garnish- 
ment or  otherwise  or  be  levied  upon  under  an  execution  unless 
the  bill  be  first  surrendered  to  the  carrier  or  its  negotiation 
enjoined.  The  carrier  shall  in  no  such  case  be  compelled  to 
deliver  the  actual  possession  of  the  goods  until  the  biU  is  sur- 
rendered to  him  or  impounded  by  the  court.^ 

Section  24.— [ORDER  BILL  MAY  BE  ATTACHED.]  That 
a  creditor  whose  debtor  is  the  owner  of  an  order  bill  shall  be 
entitied  to  such  aid  from  courts  of  appropriate  jurisdiction  by 
injtmction  and  otherwise  in  attaching  such  bill  or  in  satisfy- 
ing the  claim  by  means  thereof  as  is  allowed  at  law  or  in 
equity  in  regard  to  property  which  cannot  readily  be  attached 
or  levied  upon  by  ordinary  legal  process. 


§  1126.  Carrier's  lien. 

Section  26.— [CARRIER  HAS  LIEN  FOR  WHAT 
CHARGES.]  That  if  an  order  bill  is  issued  the  carrier  shall 
have  a  lien  on  the  goods  therein  mentioned  for  all  charges  on 
those  goods  for  freight,  storage,  demurrage  and  terminal 
charges,  and  expenses  necessary  for  the  preservation  of  the 
goods  or  incident  to  their  transportation  subsequent  to  the 
date  of  the  bill  and  all  other  charges  incurred  in  transporta- 
tion and  delivery,  unless  the  bill  expressly  enumerates 
other  charges  for  which  a  lien  is  claimed.  In  such  case  there 
shall  also  be  a  lien  for  the  charges  enumerated  so  far  as  they 
are  allowed  by  law  and  the  contract  between  the  consignor 
and  the  carrier.^' 

Section  26.— [IF  GOODS  LAWFULLY  SOLD  TO  SATISFY 
LIEN  CARRIER  IS  NOT  LIABLE.]  That  after  goods  have 


"Applied  in  Brimberg  v,  Harten- 
feld  Bag  Ck>.  89,  N.  J.  £q.  425, 105  Atl. 
68.  See  further  Williston  on  Sales, 
§S  438,  439. 

"The  corresponding  section  in  the 
Uniform  State  Act  is  as  follows: 

Section  26.— [NEGOTIABLE  BILL 
MUST  STATE  CHARGES  FOR 
WHICH  LIEN  IS  CLAIMED.]  If 
a  negotiable  bill  is  issued  the  carrier 
shall  have  no  lien  on  the  goods  therein 
mentioned,  except  for  charges  on  those 


goods  for  freight,  storage,  demurrage 
and  terminal  charges,  and  expenses 
necessary  for  the  preservation  of  the 
goods  or  incident  to  their  trans- 
portation subsequent  to  the  date  of 
the  bill,  unless  the  bill  expressly  enu« 
merates  other  charges  for  which  a  lien 
is  claimed.  In  such  case  there  shall 
also  be  a  lien  for  the  charges  enu- 
merated so  far  as  they  are  allowed  by 
law  and  the  contract  between  the 
consignor  and  the  carrier. 
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been  lawfully  sold  to  satisfy  a  carrier's  lien,  or  because  Ifaey 
have  not  been  claimedi  or  because  they  are  perishable  or 
hazardous,  the  carrier  shall  not  thereafter  be  liable  for  failure 
to  deliver  the  goods  themselves  to  the  consignee  or  owner  of 
the  goods,  or  to  a  holder  of  the  bill  given  for  the  goods  when 
they  were  shipped,  even  if  such  bill  be  an  order  bill. 


§  1127.  How  bills  of  lading  may  be  negotiated  or  transferred 

Section  27.— [WHEN  ORDER  BH^L  MAY  BE  NEGO- 
TIATED BY  DELIVERY.]  That  an  order  bill  may  be  nego- 
tiated by  delivery  where,  by  the  terms  of  the  bill,  the  carrier 
undertakes  to  deliver  the  goods  to  the  order  of  a  specified 
person,  and  such  person  or  a  subsequent  indorsee  of  the  bill 
has  indorsed  it  in  blank.^ 

Section  28.— [ORDER  BILLS  NEGOTIATED  BY  IN- 
DORSEMENT.] That  an  order  bill  may  be  negotiated  by 
the  indorsement  of  the  person  to  whose  order  the  goods  are 
deliverable  by  the  tenor  of  the  bilL  Such  indorsement  may 
be  in  blank  or  to  a  specified  person.  If  indorsed  to  a  specified 
person,  it  may  be  negotiated  again  by  the  indorsement  of  such 
person  in  blank  or  to  another  specified  person.  Subsequent 
negotiation  may  be  made  in  like  manner.^^ 

Section  29.— [TRANSFER  OF  STRAIGHT  BILL.}  That  a 
bill  may  be  transferred  by  the  holder  by  delivery,  accom- 
panied with  an  agreement,  express  or  implied,  to  transfer 
the  title  to  the  bill  or  to  the  goods  represented  thereby.  A 
straight  bill  cannot  be  negotiated  free  from  existing  equities, 
and  the  indorsement  of  such  a  bill  gives  the  transferee  no 
additional  right  ^^ 

Section  30.  —  [PERSONS  WHO  MAY  NEGOTIATE 
ORDER  BILLS.]  That  an  order  bill  may  be  negotiated  by  any 
person  in  possession  of  the  same,  however  such  possession 
may  have  been  acquired,  if  by  the  terms  of  the  bill  the  carrier 
undertakes  to  deliver  the  goods  to  the  order  of  such  person, 
or  if  at  the  time  of  negotiation  the  bill  is  in  such  form  that  it 
may  be  negotiated  by  delivery .^^ 

» See  WOliston  on  Sales,  § 408.  n See  WOliston  on  Sales,  (413. 

" See  WiUiston  on  Sales,  §409.  »See  WiUiston  on  Sales,  (414. 
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to  communicate  with  the  agent  or  agents  having  actual  pos- 
session or  control  of  the  goods.®^ 

Section  33.— [INDORSEMENT  OF  ORDER  BILL  MAT 
BE  COMPELLED  IF  TRANSFERRED  WITHOUT.]  That 
where  an  order  bill  is  transferred  for  value  by  delivery,  and 
the  indorsement  of  the  transferor  is  essential  for  negotiation, 
the  transferee  acquires  a  right  against  the  transferor  to  com- 
pel him  to  indorse  the  bill,  unless  a  contrary  intention  appears. 
Hie  negotiation  shall  take  effect  as  of  the  time  when  the  in- 
dorsement is  actually  made.  This  obligation  may  be  specif- 
ically enforced." 

§  1129.  Warranties  on  negotiation  or  transfer  of  bill  of  lading. 

Section  34.— [WARRANTIES  IMPLIED  ON  NEGOTIA- 
TION OR  TRANSFER  OF  BILL.]  That  a  person  who  nego- 
tiates or  transfers  for  value  a  bill  by  indorsement  or  delivery, 
unless  a  contrary  intention  appears,  warrants — 

(a)  That  the  biU  is  genuine ; 

(b)  That  he  has  a  legal  right  to  transfer  it; 

(c)  That  he  has  knowledge  of  no  fact  which  would  impair 
the  validity  or  worth  of  the  bill; 

(d)  That  he  has  a  right  to  transfer  the  iitLe  to  the  goods, 
and  that  the  goods  are  merchantable  of  fit  for  a  particular 
purpose  whenever  such  warranties  would  have  been  implied 
if  the  contract  of  the  parties  had  been  to  transfer  without  a 
bill  the  goods  represented  thereby.^ 

Section  36.  —  [INDORSER  IS  NOT  LIABLE  FOR  DE- 
FAULT OF  PREVIOUS  Bl^rDORSER  OR  CARRIER.]  That 
the  indorsement  of  a  biU  shall  not  make  the  indorser  liable 
for  any  failure  on  the  part  of  the  carrier  or  previous  indorsers 
of  the  bill  to  fulfill  their  respective  obligations." 

Section  36.  — [PLEDGEE  OF  BILL  WHO  RECEIVES 
PAYMENT  OF  HIS  CLAIM  DOES  NOT  WARRANT  VA- 
LIDITY OF  BILL  OR  CHARACTER  OF  THE  GOODS.]  That 
a  mortgagee  or  pledgee  or  other  holder  of  a  bill  for  security 
who  in  good  faith  demands  or  receives  payment  of  the  debt 
for  which  such  bill  is  security,  whether  from  a  party  to  a 

» See  Williston  on  Sales,  § 427.  "'See  Williston  on  Sales,  § 431. 

" See  Williston  on  Sales,  §429.  " See  Williaton  on  Sales,  §433. 
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draft  drawn  for  such  debt  or  from  any  other  person,  shall  not 
be  deemed  by  so  doing  to  represent  or  warrant  the  genuine- 
ness of  such  bill  or  the  quantity  or  quality  of  the  goods  therein 
described.^ 

§  1130.  Bona  fide  purchaser  protected  in  spite  of  defects  in  the 
title  of  his  vendor. 

Section  87.— [WHEN  TITLE  OF  INNOCENT  PUR- 
CHASER TO  ORDER  BILL  NOT  IMPAIRED.]  That  the  va- 
lidity of  the  negotiation  of  a  bill  is  not  impaired  by  the  fact 
that  such  negotiation  was  a  breach  of  duty  on  the  part  of  the 
person  making  the  negotiation,  or  by  the  fact  that  the  owner 
of  the  biU  was  deprived  of  the  possession  of  the  same  by 
fraud,  accident,  mistake,  duress,  loss,  theft,  or  conversion, 
if  the  person  to  whom  the  bill  was  negotiated,  or  a  person  to 
whom  tile  bill  was  subsequentiy  negotiated,  gave  value  there 
for  in  good  faith,  without  notice  of  the  breach  of  duty,  or 
fraud,  accident,  mistake,  duress,  loss,  theft,  or  conversion. 

Section  38.— [A  SELLER  OR  PLEDGOR  IN  POSSESSION 
OF  ORDER  BILL  MAY  EFFECTIVELY  NEGOTIATE.] 
That  where  a  person,  having  sold,  mortgaged,  or  pledged 
goods  which  are  in  a  carrier's  possession  and  for  which  an 
order  biU  has  been  issued,  or  having  sold,  mortgaged,  or 
pledged  the  order  bill  representing  such  goods,  continues  in 
possession  of  the  order  bill,  the  subsequent  negotiation  thereof 
by  that  person  under  any  sale,  pledge,  or  other  disposition 
thereof  to  any  person  receiving  the  same  in  good  faith,  for 
value  and  witiliout  notice  of  the  previous  sale,  shall  have  the 
same  effect  as  if  the  first  purchaser  of  the  goods  or  bill  had 
expressly  authorized  the  subsequent  negotiation. 

§  1131.  What  encumbrances  on  goods  can  be  asserted  against 
tiie  holder  of  an  order  bill  of  lading;  criminal 
offenses. 

Section  39.— [LIEN  OF  SELLER  OF  GOODS  OR  OF 
STOPPAGE  IN  TRANSITU  BY  CONSIGNOR  CANNOT 
BE  ASSERTED  AGAINST  PURCHASER  OF  ORDER  BILL] 
That  where  an  order  biU  has  been  issued  for  goods  no  seller's 

••See  Williston  on  Sales,  §  436. 
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lien  or  right  of  stoppage  in  transitu  shall  defeat  the  rights  of 
any  purchaser  for  value  in  good  faith  to  whom  such  bill  has 
been  negotiated,  whether  such  negotiation  be  prior  or  sub- 
sequent to  the  notification  to  the  carrier  who  issued  such  bill 
of  the  seller's  claim  to  a  lien  or  right  of  stoppage  in  transitu. 
Nor  shall  the  carrier  be  obliged  to  deliver  or  justified  in  de- 
livering the  goods  to  an  unpaid  seller  unless  such  bill  is  first 
surrendered  for  cancellation. 

Section  40.— [WHAT  LIENS  ARE  VALID  AGAINST 
HOLDER  OF  ORDER  BILL.]  That,  except  as  provided  in 
section  thirty-nine,  nothing  in  this  Act  shall  limit  the  rights 
and  remedies  of  a  mortgagee  or  lien  holder  whose 
mortgage  or  lien  on  goods  would  be  valid,  apart  from 
this  Act,  as  against  one  who  for  value  and  in  good  faith 
purchased  from  the  owner,  immediately  prior  to  the  time  of 
their  delivery  to  the  carrier,  the  goods  which  are  subject  to 
the  mortgage  or  lien  and  obtained  possession  of  them. 

Section  41.— [CRIMINAL  OFFENSES.]  That  any  person 
who,  knowingly  or  with  intent  to  defraud,  falsdly  makes, 
alters,  forges,  counterfeits,  prints  or  photographs  any  bill  of 
lading  purporting  to  represent  goods  received  for  shipment 
among  the  several  States,  or  with  foreign  nations,  or  with 
like  intent  utters  or  publishes  as  true  and  genuine  any  such 
falsely  uttered,  forged,  counterfeited,  falsely  printed  or  photo- 
graphed bill  of  lading,  knowing  it  to  be  falsely  altered,  for]ged, 
counterfeited,  falsely  printed  or  photographed,  or  aids  in  mak- 
ing, altering,  forging,  counterfeiting,  printing  or  photograph- 
ing, or  uttering  or  publishing  the  same,  or  issues  or  aids  in 
issuing  or  procuring  the  issue  of,  or  negotiates  or  transfers 
for  value  a  bill  which  contains  a  false  statement  as  to  the  re- 
ceipt of  the  goods,  or  as  to  any  other  matter,  or  who,  with 
intent  to  defraud,  violates,  or  fails  to  comply  with,  or  aids  in 
any  violation  of,  or  failure  to  comply  with  any  provision  of 
this  Act,  shall  be  guilty  of  a  misdemeanor,  and,  upon  convic- 
tion, shall  be  punished  for  each  offense  by  imprisonment  not 
exceeding  five  years,  or  by  a  fine  not  exceeding  $6,000,  or 
both.» 

**^This  section  has  been, held  con-      question  rdated    to   no  actual  ahip- 
stitutional  though  the  forged  bill  in      ment.       United       States     v. 
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§  1132.  Definitions,  etc. 

Section  42.— [DEFINITIONS  OF  TERMS.]  First  That 
in  this  Act,  unless  the  context  of  subject-matter  otherwise 
requires — 

'^  Action  "  includes  counterclaim,  set-off,  and  suit  in  equity. 

<<  Bill ''  means  bill  of  lading  governed  by  this  Act 

''  Consignee  "  means  the  person  named  in  the  bill  as  the 
person  to  whom  delivery  of  the  goods  is  to  be  made. 

<<  Consignor ''  means  the  person  named  in  the  bill  as  the 
person  from  whom  the  goods  have  been  received  for  ship- 
ment 

<<  Goods "  means  merchandise  or  chattels  in  course  of 
transportation  or  which  have  been  or  are  about  to  be  trans- 
ported. 

'^  Holder ''  of  a  bill  means  a  person  who  has  both  actual 
possession  of  such  bill  and  a  right  of  property  therein. 

''  Order  "  means  an  order  by  indorsement  on  the  bill. 

''  Person  "  includes  a  corporation  or  partnership,  or  two  or 
more  persons  having  a  joint  or  common  interest. 

To  ^*  purchase  ''  includes  to  take  as  mortgagee  and  to  take 
as  pledgee. 

*'  State  "  includes  any  Territory,  District,  insular  posses- 
sion, or  isthmian  possession.^^ 

§  1133.  Final  sections. 

Section  43.— [TfflS  ACT  NOT  APPLICABLE  TO  OUT- 
STANDING BILLS.]  That  the  provisions  of  this  Act  do  not 
apply  to  bills  made  and  delivered  prior  to  the  taking  effect 
thereof. 

Section  44.— [IF  PARTS  ARE  DECLARED  T7NCONSTI- 

250,  U.  S.  199,  207,  39  S.  Ct.  445,  ''Value"  is  any  consideration  suffi- 

447.  cient  to   support  a  simple  contract. 

*^The    definition    of     "State"    is  An    antecedent    or    pre-existing    ob- 

not  in  the  Uniform  State  Law,  which  ligation,  whether  for  money  or  not, 

contains,  however,  the  following  def-  constitutes  value  where  a  bill  is  taken 

initions  which   are   not  included  in  either  in   satisfaction   thereof  or  as 

the  Federal  Act.  security  therefor. 

"Owner"  does  not  include  mort-  (2)    A  thing  is  done  "in  good  faith," 

gagee  or  pledgee.  within  the  meaning  of  this  Act,  when 

"Purchaser"     includes     mortgagee  it  is  in  fact  done  honestly,  whether  it 

and  pledgee.  be  done  negligently  or  not. 
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TUnONAL  OTHER  PARTS  STAND.]  That  the  provisioos 
and  each  part  thereof  and  the  sections  and  each  part  thereof  of 
this  Act  are  independent  and  severable,  and  the  declaring  of 
any  provision  or  part  thereof)  or  provisions  or  part  thereof,  or 
section  or  part  thereof,  or  sections  or  part  thereof,  uncon- 
stitutional shall  not  impair  or  render  unconstitutional  any 
other  provision  or  part  thereof  or  section  or  part  thereof.*^ 
Section  46.— [TIME  WHEN  THE  ACT  TAESS  EFFECT.] 
That  this  Act  shidl  take  effect  and  be  in  force  on  and  after  the 
first  day  of  January  next  after  its  passage. 

§  1184.  Additional  provisions  in  state  law. 

Three  sections  of  the  Uniform  State  Law  which  were  not 
re-enacted  in  the  Federal  Statute  are  here  appended. 

Section  10.— [ACCEPTANCE  OF  BILL  INDICATES  AS- 
SENT TO  ITS  TERMS.]  Except  as  otherwise  provided  in 
this  act,  where  a  consignor  receives  a  bill  and  makes  no 
objection  to  its  terms  or  conditions  at  the  time  he  receives 
it,  neither  the  consignor  nor  any  person  who  accepts  delivery 
of  the  goods,  nor  any  person  who  seeks  to  enforce  any  provi- 
sion of  the  bill,  shall  be  allowed  to  deny  that  he  is  bound  by 
such  terms  and  conditions,  so  far  as  they  are  not  contrary  to 
law  or  public  policy.^' 

Section  40.— [FORM  OF  THE  BILL  AS  INDICATING 
RIGHTS  OF  BUYER  AND  SELLER.]  Where  goods  are 
shipped  by  the  consignor  in  accordance  with  a  contract  or 
order  for  their  purchase,  the  form  m  which  t)ie  bill  is  taken 
by  the  consignor  shall  indicate  the  transfer  or  retention  of  the 
property  or  right  to  the  possession  of  the  goods  as  foDows: 

(a)  Where  by  the  bill  the  goods  are  deliverable  to  the 
buyer  or  to  his  agent,  or  to  the  order  of  the  buyer  or  of  his 
agent,  the  consignor  thereby  transfers  the  property  in  the 
goods  to  the  buyer. 

(b)  Where  by  the  biU  the  goods  are  deliverable  to  the 
seller  or  to  his  agent,  or  to  the  order  of  the  seller  or  of  his 
agent,  the  seller  thereby  reserves  the  property  in  the  goods. 

■*  TtoB  section  is  not  in  the  Uni-  **  See  <vpro,  §  90b,  for  the  oodiidod 
form  State  Law.  law  upon  this  section. 
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But  if,  except  for  the  form  of  the  bill|  the  property 
have  passed  to  the  buyer  on  shipment  of  the  goo< 
seller's  property  in  the  goods  shall  be  deemed  to  be  o 
the  purpose  of  securing  performance  by  the  buyer 
obligations  under  the  contract. 
.  (c)  Where  by  the  bill  the  goods  are  deliverable 
order  of  the  buyer  or  of  his  agent,  but  possession  of  the 
retained  by  the  seller  or  his  agent,  the  seller  thereby  re 
a  right  to  the  possession  of  the  goods,  as  against  the 

(d)  Where  the  seller  draws  on  the  buyer  for  the  pri( 
transmits  the  draft  and  bill  together  to  the  buyer  to  t 
acceptance  or  pajrment  of  the  draft,  the  buyet  is  bot 
return  the  bill  if  he  does  not  honor  the  draft,  and  if  he  v 
fully  retains  the  bill  he  acquires  no  added  right  thereb; 
however,  the  bill  provides  that  the  goods  are  deliverable 
buyer,  or  to  the  order  of  the  buyer,  o^  is  indorsed  in 
or  to  the  buyer  by  the  consignee  named  therein,  om 
purchases  in  good  faith,  for  value,  the  bill  or  goods  froj 
buyer,  shall  obtain  the  title  to  the  goods,  although  the 
has  not  been  honored,  if  such  purchaser  has  receivei 
livery  of  the  bill  indorsed  by  the  consignee  named  thi 
or  of  the  goods,  without  notice  of  the  facts  making  the  tra 
wrongful. 

Section  41.— [DEMAND,  PRESENTATION  OR  SI 
DRAFT  MUST  BE  PAID,  BUT  DRAFT  ON  MORE  T 
THREE  DAYS'  TIME  MERELY  ACCEPTED,  BEF 
BUYER  IS  ENTITLED  TO  THE  ACCOMPANYING  B 
Where  the  seller  of  goods  draws  on  the  buyer  for  the 
of  the  goods  and  transmits  the  draft  and  a  bill  of  ladin 
the  goods  either  directly  to  the  buyer  or  through  a  bar 
other  agency,  tmless  a  different  intention  on  the  part  o: 
seller  appears,  the  buyer  and  all  other  parties  interested ; 
be  justified  in  assuming: 

(a)  If  the  draft  is  by  its  terms  or  legal  effect  payabl 
denumd  or  presentation  or  at  sight,  or  not  more  than  t 
days  thereafter  (whether  such  three  days  be  termed  da] 
grace  or  not),  that  the  seller  intended  to  require  pajrmei 
the  draft  before  the  buyer  should  be  entitled  to  receiv 
retain  the  bill. 
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(b)  If  the  draft  is  by  its  tenns  payable  on  time,  extending 
beyond  three  days  after  demand,  presentation  or  sight 
(whether  such  three  days  be  termed  days  of  grace  or  not), 
that  the  seller  intended  to  require  acceptance,  but  not  pay- 
ment of  the  draft  before  the  buyer  should  be  entifled  to 
receive  or  retain  the  bill. 

The  provisions  of  this  section  are  applicable  whether  by 
the  terms  of  the  bill  the  goods  are  consigned  to  the  seQer, 
or  to  his  order,  or  to  the  buyer,  or  to  his  order,  or  to  a  fhiid 
person,  or  to  his  order.^^ 

*^At  oommon  law  a  time  draft  at-  bfll  of  lading  was  not  to  be  surrendered 

tached  to  a  bill  of  lading  indicated,  untQ  the  draft  was  paid.      See  Na- 

in  the  absence  of  instructions  that  tional   Bank   of  Conuneroe  v.  Ua- 

the  bill  of  lading  was  to  be  surrendo^  chants'  Bank,  91  U.  S.  92,  23  L.  Ed. 

on  acceptance  of  the  draft;  but  if  a  208;  Walters  v.  Western  R.  R.,  63  Fed. 

demand  draft  was  thus  attached  the  391,  392;  Williston,  Sales,  S  290. 
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BILLS  OF  EXCHANGE  Ain>  PROMISSORY  N( 

Law  eoveniiiig  negotiable  instruments 

The  Unifonn  Negotiable  Instruments  Law — general  rules  goveming  I 

of  instrument 

Explanation  of  meaning  of  requirements  stated  in  the  preceding  section 

Possible  additions  or  omissions 

"When  payable  on  demand,  to  order  or  to  bear^ 

Date  of  negotiable  instrument 

Pilling  blanks  in  instruments 

Delivery 

Ambiguous  instruments 

Signature 

Voidable  or  void  signatures 

Consideration  and  value 

Accommodation  parties 

How  instruments  are  n^qtiated 

What  amounts  to  an  indorsement 

Partial  indorsements  invalid 

Various  kinds  of  indorsement 

Restrictive  and  qualified  indorsements 

Other  kinds  of  indorsement 

Time  and  place  of  indorsement,  etc 

Transfer  of  negotiable  instrument  distinguished  from  negotiation 

Reissue 

Who  is  a  holder  in  due  coiUBe 

Absolute  and  personal  defences 

To  what  defences  a  holder  in  due  course  is  subject 

Liability  of  maker,  drawer  or  acceptor 

Irregular  indorsers 

Warranties  implied  on  negotiation 

UabiUties  of  various  indorsers 

When  presentment  is  necessaiy 

Day  for  presentment 

CSeneral  requisites  of  presentment 

Presentment  in  special  cases 

When  presentment  is  executed  or  delay  justified 

Dishonor  and  its  effect 

When  an  instrument  matures 

Date  of  maturity  important  for  three  questions 

In  Europe  an  instrument  is  overdue  for  all  purposes  at  the  same  time . . 

When  right  of  action  accrues  in  the  United  States 

When  an  instrument  is  overdue  for  other  purposes 

When  light  of  action  accrues  on  demand  paper 
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Maturity  of  demand  paper  to  charge  indoreers 1176 

Domiciled  notes 1177 

P&yment 1178 

Requirement  of  notice,  and  its  effect 1179 

Form  of  notice 1180 

To  whom  notice  must  be  given 1181 

Time  allowed  for  notice 1182 

Notice  properly  sent  is  effective  though  not  received 1183 

Time  for  charging  successive  parties 1184 

Address  to  which  must  be  sent 1185 

Effect  of  waiver 1186 

Excuses  for  failure  or  delay  in  giving  notice 1187 

Effect  of  notice  of  non-acceptance;  protest 11% 

Discharge  of  instrument 1189 

Discharge  of  individual  parties IIW 

Effect  of  ]>a3rment  by  a  party  secondarily  liable 1191 

Renunciation  without  consideration 1192 

Unintentional  cancellation  and  alteration 1193 

Special  rules  governing  bills  of  exchange 1194 

What  amounts  to  an  acceptance 1195 

General  and  qualified  acceptances 1196 

When  presentment  for  acceptance  is  necessary : 1197 

How  and  when  presentment  for  acceptance  should  be  made 1198 

Dishonor  by  non-acceptance  and  its  effect 1199 

Requirement  of  protest  and  its  contents 1200 

By  whom,  when  and  where  protest  should  be  made 1201 

When  protest  excused;  lost  bill 1202 

Nature  of  acceptance  for  honor 1203 

Obligation  incurred  by  acceptor  for  honor 1204 

Presentment  and  protest  of  acceptance  for  honor 1205 

Payment  for  honor 1206 

Bills  in  parts  or  sets 1207 

Definition  of  a  promissory  note 1208 

Checks 1209 

Miscellaneous  provisions 1210 

§  1136.  Law  governing  negotiable  instruments. 

A  bill  of  exchange  or  a  promissory  note  constitutes  a  formal 
contract  or  set  of  contracts.  An  instrument  in  order  to  come 
within  the  principles  which  govern  the  subject,  must  be  made 
in  conformity  with  certain  precise  rules.  Otherwise  it  is  a 
simple  contract  in  writing  and  merely  evidence  of  such  in- 
tangible rights  as  may  have  been  created  by  the  assent  of  the 
parties.  If,  however,  the  rules  are  duly  observed  the  docu- 
ment is  itself  the  contract.    It  is  a  mercantile  specialty.^ 

'See    mtpra,    §221.        The    word     that  lack  of  consideration    or  value 
"  specialty ''  contains  no  implication      may  not  be  a  defence  to  the  instmineDt 
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A  bill  or  note  may  be  negotiable  or  non-negotiable,  but 
it  is  especially  in  regard  to  negotiable  bills  and  notes  that 
the  custom  of  merchants  and  the  law  based  thereon  becomes 
applicable.  The  custom  of  merchants  is  sometimes  spoken 
of  as  if  it  was  something  distinct  from  the  common  law^  but 
in  fact  the  particular  customs  governing  negotiable  instruments 
have  become  part  of  the  common  law  and  only  to  the  extent 
that  customs  of  merchants  are  adopted  into  the  conmion  law 
can  they  have  any  legal  importance. 

Most  of  the  principles  governing  negotiable  instruments 
can  be  stated  in  the  form  of  precise  rules.  Hence  the 
subject  lends  itself  readily  to  codification  and  it  has  been 
codified  both  in  England  and  the  United  States.  The  Bills 
of  Exchange  Act  which  was  passed  in  1882,  codifies  the  law  of 
England;  and  the  Uniform  Negotiable  Instruments  Law,  so 
called,  has  been  enacted  in  almost  every  one  of  the  United 
States.^  This  statute  does  not  apply  to  non-negotiable  bills 
and  notes.'  It  does,  however,  apply  to  negotiable  bonds,* 
for  the  rule  of  the  common  law  denying  the  possibility  of 
negotiability  to  an  instrument  imder  seal  ^  has  been  repealed 
by  the  statute.  The  text  of  the  statute  is  here  appended  as 
a  statement  of  the  law  governing  negotiable  instruments. 
In  some  States  variations  have  been  made  in  the  statute  as 
originally  drafted,  and  the  more  important  of  these  are  in- 
dicated in  the  notes.  As  the  statute  is  intended  in  the  main 
as  a  codification  of  previously  existing  common  law,  it  will  be 
construed,  unless  a  contrary  intention  appears,  as  restating 
that  law. 

Annotations  to  the  various  sections  and  comment  upon 
them  will  illustrate  and  amplify  the  words  of  the  -statute. 


There  are  numerous  possible  personal 
defences  (see  infra,  §  1158)  and  lack 
of  consideration  or  value  is  one  of 
them. 

'It  has  not  yet  been  enacted  in 
Gewgia. 

'  See  Windsor  Cement  Co.  v,  Thomp- 
son, 86  Conn.  511,  86  Atl.  1;  Johnson 
V.  Lassiter,  156  N.  C.  47,  71  S.  £. 
23. 


^Montvale  v.  People's  Bank,  74 
N.  J.  L.  464,  67  Atl.  67. 

*  This  rule  had  previously  been 
broken  in  upon  by  judicial  decision, 
holding  bonds  payable  to  bearer 
negotiable.  Goodwin  p.  Robarts, 
L.  R.  10  Ex.  337;  Mercer  County  v, 
Hacket,  1  WaU.  83,  17  L.  Ed.  548; 
Chase  Nat.  Bank  v.  FVturot,  149  N. 
Y.  532,  44  N.  E.  164,  35  L.  IL 
605. 
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§  1136.  The  Unifoim  Negotiable  bustniments  Law — general 
rales  govemjiig  f onn  of  instrament 


TnjJB  I 
NEGOTIABLE  INSTRUMENTS  IN  GENERAL 


ARTICLE  I 


FORM  AND  INTERPRETATION 

Section  1  — [FORM  OF  NEGOTIABLE  INSTRXTMENT.] 
An  instrument  to  be  negotiable  must  conform  to  fhe  following 
requirements : — 

(1)  It  must  be  in  writing  and  signed  by  fhe  maker  or 
drawer;  • 

(2)  Must  contain  an  unconditional  promise  or  order  to 
pay  a  sum  certain  in  money; ' 

(3)  Must  be  payable  on  denumd,  or  at  a  fixed  or  deter- 
minable future  time ; 

(4)  Must  be  payable  to  order  or  to  bearer;  and 

(6)  Where  the  instrument  is  addressed  to  a  drawee,  he 
must  be  named  or  otherwise  indicated  therein  with  reas<m- 
able  certainty.^ 


*It  may  be  signed  in  pendl  or  by 
mark  or  symbol.  Brown  v.  Butchers', 
etc.,  Bank,  6  Hill,  443. 

^  In  a  few  States  promises  to  deliver 
a  stated  quantity  of  goods  are  by 
statute  made  negotiable,  and  in  many 
States  warehouse  receipts  and  bills 
of  lading  (which  in  effect  contain 
promises  to  redeliver  specific  bailed 
goods)  are  by  statute  negotiable  if 
made  out  to  order  or  bearer. 

*  In  the  Wisconsin  Act  the  following 
is  added  to  this  section:  ''But  no 
order  drawn  upon  or  accepted  by  the 
treasurer  of  any  county,  town,  city, 
village  or  school  district,  whether 
drawn  by  an  officer  thereof  or  any 
other  person,  and  no  obligation  nor 


instrument  made  by  any  such  ooipo- 
ration  or  any  officer  thereof,  unless 
expressly  authorised  by  law  to  be 
made  negotiable,  shall,  or  shall  be 
deemed  to  be  negotiable,  according 
to  the  custom  of  merchants,  in  what- 
ever form  they  may  be  drawn  or  made- 
Warehouse  receipts,  bills  of  lading 
and  railroad  receipts  upon  the  face 
of  which  the  words  'not  negotiable ' 
shall  not  be  plainly  written,  ixinted 
or  stamped,  shall  be  negotiable  as 
provided  in  section  1676  of  the  Wis- 
consin Statutes  of  1878,  and  in  sec- 
tions 4194  and  4425  of  these  statutes, 
as  the  same  have  be&x  construed  by 
the  Supreme  Court." 
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§  1137.  Explanation  of  meaning  of  requirements  stated  in  the 
preceding  section. 
Section  2.— [CERTAINTY  AS  TO  StTM;  WHAT  CON- 
STITXTTES.]  The  sum  payable  is  a  sum  certain  within  the 
meaning  of  this  act,  although  it  is  to  be  paid: — 

(1)  Withmterest;or« 

(2)  By  stated  instalments;  or  ^® 

(3)  By  stated  instalments,  with  a  provision  that  upon 
default  in  payment  of  any  instalment  or  of  intjprest,  the  whole 
shall  become  due;  or  ^^ 

(4)  With  ezchangei  whether  at  a  fixed  rate  or  at  the  cur- 
rent rate;  or 

(6)  With  costs  of  collection  or  an  attorney's  fee,  in  case 
payment  shall  not  be  made  at  maturity.  ^^ 

Section  3.— [WHEN  PROMISE  IS  T7NCONDITIONAL.] 
An  unqualified  order  or  promise  to  pay  is  unconditional 
within  the  meaning  of  this  act,  though  coupled  with: — 

(1)  An  indication  of  a  particular  fund  out  of  which  reim- 
bursement is  to  be  made,  or  a  particular  account  to  be  debited 
with  the  amount;  or  ^' 

(2)  A  statement  of  the  transaction  which  gives  rise  to  the 
instrument. 

There  can  be  no  doubt  that  a  mere  statement  of  executed 
consideration  for  the  instrument  does  not  impair  its  nego- 
tiability.^^   But  if  the  payment  of  a  note  is  in  terms  con- 


*See  as  to  the  effect  of  a  pro- 
vision diminiflhing  the  rate  of  interest 
from  the  date  of  the  note  if  the  note 
is  paid  at  maturity.  Union  Nat.  Bank 
V,  Mayfield,  (Okl.  1917),  169  Pac.  626. 

» First  Nat.  Bank  v.  Barrett,  52 
Mont.  359,  157  Pac.  951. 

"  In  the  Acts  of  Idaho,  Iowa  and 
North  Carolina  the  words,  "Or  of 
interest"  are  omitted.  See  Tipton  i;. 
Ellsworth,  18  Idaho,  207, 109  Pac.  134. 

"  See  supra,  f  786.  In  Nebraska, 
North  GaroUna  and  South  Dakota, 
there  are  express  provisions  that 
nothing  in  the  Act  shall  be  construed 
as  authorizing  the  enforcement  of  a 
stipulation  for  attorney's  fees. 


"  See  /n  r«  Boyse,  33  Ch.  D.  612; 
Union  Bank  v.  Spies,  151  Iowa,  178, 130 
N.  W.  928;  First  Nat.  Bank  v.  light- 
ner,  74  Kan.  736,  88  Pac.  59, 8  L.  R.  A. 
(N.  S.)  231,  118  Am.  St.  Rep.  353; 
Whitney  9.  Eliot  Nat.  Bank,  137  Mass. 
351,  50  Am.  Rep.  316;  Hanna  v.  Mc- 
Crory,  19  N.  Mex.  183,  141  Pac.  996; 
Schmittler  v.  Simon,  101  N.  Y.  554, 
5  N.  E.  452,  54  Am.  Rep.  737;  Van 
Tassel  v.  McGrail,  93  Wash.  380,  160 
Pac.  1053;  Brown  v.  Cow  Creek  Sheep 
Ck).,  21  Wyo.  1, 126  P&c.  886. 

>«  Slaughter  v.  Bank  of  Bisbee,  17 
Ariz.  484,  154  Pac.  1040;  Newbury  v, 
Wentworth,  218  Mass.  30,  105  N.  E. 
626    C'valuQ    received,  per  terms  of 
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ditional  on  the  perfonnance  of  an  executory  promiae  or  re- 
quested act;  in  consideration  of  which  the  note  was  given, 
the  note  seems  clearly  non-negotiable.**"  A  majority  of 
courts  hold  that  negotiability  of  the  instrument  is  not  affected 
by  the  mere  fact  that  it  recites  an  executory  consideration 
without  any  statement  that  pa3rment  is  conditional  on  the 
subsequent  performance  of  the  executory  consideration;  and 
that  such  recital  will  not  deprive  the  indorsee  of  the  character 
of  a  holder  in  du^  course  unless  he  also  has  notice  of  the  breach 
of  the  executory  agreement  before  acquiring  the  note,  in  which 
event  he  cannot  recover."''  A  note  reciting  that  it  was  given 
for  a  chattel,  title  to  which  is  reserved  by  the  payee  until  pay- 
ment, is  negotiable."* 


contract'');  SnelUng  State  Bank  v. 
Clasen,  132  Minn.  404,  167  N.  W. 
643;  Merchants  Bank  v,  Santa  Maria 
Sagu  Co.,  162  N.  Y.  App.  Div.  24S, 
147  N.  Y.  S.  498,  ("for  the  amount 
of  the  second  instalment  agreed  on 
of  a  crane  purchased  this  date"); 
Waterbury-Wallaoe  Co.  v.  Ivey,  99 
N.  Y.  Misc.  260,  163  N.  Y.  S.  719; 
First  Nat.  Bank  v.  Sullivan,  66  Wash. 
375,  119  Pac.  820,  Ann.  Cas.  1913  C. 
930.  See  also  Postal  Telegraph-Cable 
Co.  V.  Citisens'  Nat.  Bank,  228  Fed. 
601;  Val  Plats  Brewing  Co.  v,  Inteiv 
state  lee,  etc.  Co.,  161  Mo-  App.  531, 
143S.  W.  542. 

^^  Equitable  Trust  Co.  v.  Harger, 
258  HI.  615,  102  N.  E.  209  (qf. 
Equitable  Trust  Co.  v.  Taylor,  146 
N.  Y.  App.  D.  424,  131  N.  Y.  S.  475); 
Pope  V.  Lumber  Co.,  162  N.  C.  206 
76  S.  E.  65.  (''This  note  is  for  part 
of  the  purchase  price  of  timber  oon~ 
veyed  ...  by  deed  of  even  date 
herewith  .  .  .  and  is  subject  to  the 
provisions  of  the  deed.") 

i«  Porter  v.  Steel  Co.,  122  U.  S. 
267,  30  L.  Ed.  1210,  7  Sup.  Ct.  1206; 
McNight  V.  Parsons,  136  Iowa,  390, 
113  N.  W.  858,  22  L.  R.  A.  (N.  S.) 
718,  125  Am.  St.  Rep.  265;  Miller 
V.  Finley,  26  Mich.  249,  12  Am. 
Rep.  306;  Jennings  v.  Todd,  118  Mo. 


296,  24  S.  W.  14Sy  40  Am.  St  Rep. 
373;  Rublee  v.  Davis,  33  Neb.  779. 
51  N.  W.  135,  29  Am.  St.  Rep.  509. 
A   few   decisions  hold   the   contzaiy. 
Thus  in  Sumter  County  State  Bank 
0.  Hays,  68  Fla.  473,  67  So.  109,  where 
a  negotiable  note  was  given  and  in- 
dorsed by  the  payee  to  plaintiff  bank 
and  it  appeared  from  esctiinsic  facts 
that  it  was  giv^i  in  consideration  of 
an  executory  promise  and  the  bank 
acquired  the  note  with  knowledge  of 
this,  but  before  there  was  a  breach 
of  the  promise,  it  was  held  that  the 
indorsee   was   not   a   holder   in  due 
course,  even  though  the  indorsee  did 
not  know  of  the  subsequent  breach. 
And  in  Heard  v,  Shedden,   113  Ga. 
162,  38  S.  £.  387,  where  the  considera- 
tion was  an  insurance  policy  not  yet 
issued,    a    purchaser   who    took  the 
note  with  notice  that  policy  had  not 
yet  been  issued,  was  held  to  take  the 
risk  of  possible  failure  of  the  oompaoy 
to  issue  such  a  policy  as  was  fl{)plied 
for.    See  further,  ir^ra,  §  1157,  n.  44  a. 
See   also   Sacred   Heart   Church  Bg. 
Comm.  V.  Manson  (Ala.),  82  So.  49S; 
Continental  Bank  Ac.  Co.  p.  Times 
Pub.  Co.,  142  La.  209,  76  So.  612,  L  R. 
A.  1918  B.  632. 

^^Ex  parte  Bledsoe,  180  Ala.  586,61 
So.  813;  atisen's  Nat.  Bank  p.  Bucfaeit, 
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But  an  order  or  promise  to  pay  out  of  a  particular  fund  is 
not  unconditional.^^ 

Section  4.— [DETERMINABLE  FXTTURE  TIME;  WHAT 
CONSTITUTES.]  An  instrument  is  payable  a^a  determinable 
future  time,  withhi  the  meaning  of  this  act,  which  is  expressed 
to  be  payable : — 

(1)  At  a  fixed  period  after  date  or  sight;  or 

(2)  On  or  before  a  fixed  or  determinable  future  time 
specified  therein;  or  ^* 


14  Ala.  App.  511,  71  So.  82;  Whitlock 
V.  Auburn  Lumber  Co.,  145  N.  C. 
120,  58  S.  E.  909,  12  L.  R.  A.  (N.  S.) 
1214.  But  see  Worden  Grocer  Co., 
V,  Blanding,  101  Mich.  254,  126  N.  W, 
212,  which  followed  the  Massachusetts 
case  (decided  before  the  enactment 
of  the  Negotiable  Instruments  Law) 
of  Sloan  t;.  McCarty,  134  Mass.  245, 
holding  such  a  note  non-negotiable. 
See  also  Fleming  v.  Sherwood,  24  N. 
Dak.  144,  139  N.  W.  101,  43  L.  R.  A. 
(N.  S.)  945;  Reynolds  ».  Vint,  73  Oreg. 
528i,  144  Pac.  526;  Western  Farquhar 
Mach.  Co.  V.  Burnett,  82  Oreg.  174, 
161  Pac.  384. 

^*  See  National  Sav.  Bank  v.  Cable, 
73  Conn.  568,  48  Atl.  428.  Such  an 
order  is  in  effect  an  assignment. 
See  supra,  §  425. 

u^See  State  Bank  v,  Bilstad,  162 
la.  433,  136  N.  W.  204,  49  L.  R.  A. 
(N.  S.)  132;  DesMoines  Savings  Bank 
V.  Arthur,  163  la.  205,  143  N.  W.  556, 
Ann.  Cas.  1916  C.  498;  Fisher  v. 
O'Hanlon,  93  Neb.  529, 141  N.  W.  157; 
Eknpire  Nat.  Bank  t;.  High  Grade  Oil 
Ref.  Co.,  260  Pa.  255,  103  Atl.  602; 
Bright  V.  Offield,  81  Wash.  442,  143 
Fbc.  159.  But  qf.  Pierce  v.  Talbot, 
213  Mass.  330,  100  N.  £.  553,  where 
the  court  failed  to  give  effect  to  what 
seems  the  natural  meaning  of  the 
statute. 

A  note  payable  in  five  years  and 
adding  "due  if  ranch  is  sold  or  mort- 
gaged" is  not  rendered  non-negotiable 


by  these  words,  which  are  not  self- 
executing,  but  give  the  holder  an 
option.  Nickell  v.  Bradshaw  (Oreg.), 
183  Pac.  12. 

In  speaking  of  provisions  in  notes 
providing  for  their  extension  at  matu- 
rity, the  court  in  Cedar  Rapids  Nat. 
Bank  v,  Weber,  180  Iowa,  966,  164  N. 
W.  233, 235,  L.  R.  A.  1918  A.  432,  after 
citing  numerous  decisions,  said:  "We 
gather  from  the  great  weight  of  author- 
ity that,  where  the  provision  of  the 
note  amounts  to  an  agreement  by 
the  parties  to  the  note  for  an  extension 
to  an  indefinite  time,  the  negotiability 
of  the  instrument  is  thereby  destroyed. 
The  language  of  the  note  in  suit  con- 
tains a  provision  by  which  the  maker, 
payee,  sureties,  indorsers,  and  guar- 
antors consent  to  an  extension  of  time 
of  paiyment.  This  language  is  binding 
upon  the  payee,  the  holder,  and  the 
maker.  If  the  maker  demands  an 
extension  of  time,  by  the  terms  of 
the  instrument  the  payee  has  consented 
thereto.  The  failure  of  the  parties  to 
fix  a  time  to  which  the  payment  might 
be  extended  renders  the  same  uncer- 
tain. The  language  used  is  not  sus- 
ceptible of  any  other  interpretation. 
Certainty  is  required  by  the  Negotiable 
Instruments  Law,  and  by  the  exigencies 
and  usages  of  commercial  business. 
While  the  rule  adopted  by  the  Supreme 
Court  of  New  Mexico,  and  possibly  in 
some  other  jurisdictions,  although 
none  of  the  other  cases  cited  supra  so 
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(3)  On  or  at  a  fixed  period  after  the  occurrence  of  a  paci- 
fied event,  which  is  certain  to  happen,  though  the  time  of 
happening  be  uncertain.^' 

An  instrument  payable  upon  a  contingency  is  not  nego- 
tiable, and  fhe^happening  of  the  event  does  not  cure  the  de- 
fect. ^^ 


hold|  is  oorUraj  we  believe  that  the 
language  and  spirit  of  the  statute  can 
be  applied  in  the  case  at  bar  only  by 
holding  the  instruments  in  question 
uncertain  as  to  the  time  of  payment 
and  non-negotiable. 

"  The  conflict  in  the  holdings  of  the 
several  courts  in  the  several  cases 
dted  is  more  apparent  than  real.  In 
most  of  them  in  which  the  note  was 
held  n^otiable  it  was  quite  apparent 
t^t  the  language  used  was  not  suffi- 
cient to  make  out  a  binding  obligation 
upon  the  payee  or  holder  to  grant  an 
extension." 

17  Thus  a  note  payable  a  fixed  time 
after  death  of  a  named  person  may  be 
negotiable.  McClenathan  v.  Davis, 
149  lU.  App.  654;  Keeler  v.  Hiles'  Est. 
(Neb.),  172  N.  W.  363.  Otherwise  of 
a  note  payable  a  fixed  time  after  an 
event  not  certain  to  happen.  Rice  v. 
Rice,  43  N.  Y.  App.  Div.  458,  60  N.  Y. 
S.  97.  It  has  been  held  by  two  courts 
that  a  note  containing  a  stipulation 
that  the  indorsers  thereon  consent  to 
an  extension  of  time  of  maturity 
prevents  negotiability.  Union  Stock 
Yards  Nat.  Bank  v.  Bolan,  14  Ida.  87, 
93  Pac.  508,  125  Am.  St.  Rep.  146; 
Roseville  State  Bank  v.  Heslet,  84 
Kans.  315,  33  L.  R.  A.  (N.  S.)  738. 
The  contrary  decisions,  however,  seem 
clearly  sound,  Longmont  Nat.  Bank 
V.  Loukonen,  53  Col.  489,  127  Pac.  947, 
Ann.  Cas.  1914  B.  208;  Stitzel  v. 
Miller,  157  111.  App.  390;  Fanner  v. 
Bank  of  Graettinger,  130  la.  469,  107 
N.  W.  170;  First  Nat.  Bank  v.  Buttery, 
17  N.  D.  326,  116  N.  W.  341,  16  L.  R, 
A.  (N.  S.)  878;  DeGroat  v,  Fpcht, 
37  Okl.  267,  131  Pac.  172;  since  the 


stipulation  does  not  of  itself  change  the 
date  of  maturity  in  the  instrument. 

A  stipulation  permitting  the  iK^er 
to  enter  judgment  whether  a  note  is 
due  or  not,  has  been  hdd  to  make 
uncertain  its  time  of  maturity.    Volk 
0.  Shoemaker,  229  Pa.  407,  78  Atl.  933; 
First  Nat.  Bank  v.  Russell,  124  Tenn. 
618,  139  S.  W.  734,  Ann.  Gas.  1913  A. 
203;    Wisconsin    Yearly    Meeting    v. 
Babler,  115  Wis.  289,  91  N.  W.  678. 
See  also  Iowa  Nat.  Bank  p.  Garter, 
144  la.  715,  123  N.   W.  237  (</.  Dcs 
Moines  Sav.  Bank  v.  Arthur,  163  la. 
205,  143  N.  W.  556,  Ann.  Ga&  1916  G. 
498);  Holliday  State  Bank  v.  Hoffman, 
85  Kan.  71,  116  Pte.  239,  35  L.  R.  A. 
(N.   S.)   390,  Ann.  Gas.  1912   D.    1; 
Reynolds  ».  Vint,  73  Greg.  528^  144  Pac 
526;  Western  Farquhar  Mach.  Go.  ». 
Burnett,  82  Greg.  174,  161  Pac.  384; 
Puget  Sound  State  Bank  v.  Washington 
Paving  Go.,  94  Wash.  504,  162  Pac 
870.      Even   such    a    note,    however, 
seems  within  the  broad  language  of  the 
Statute  since  it  is  payable  "before  a 
fixed  .  .  .  future    time,"    and    apart 
from  the  implied  prohibition  in  Sec. 
5  (2)  of  a  stipulation  allowing  con- 
fession of  judgment  before  maturity, 
might  be  thought  to  be  negotiable. 
See  Smith  v.  Nelson  Land  &c.  Go.,  212 
Fed.  56,  128  G.  G.  A.  512;  Schmidt  ». 
Pegg,  172  Mich.  159,  137  N.  W.  524; 
Bright  V.  Offield,  81  Wash.  442,  143 
Pac.  159. 

^  See  Berenson  v.  London,  etc.,  Ins. 
Go.,  201  Mass.  172,  87  N.  K  687; 
Tisdale  Lumber  Go.  v.  Piquet,  153 
N.  Y.  App.  Div.  266,  137  N.  Y.  S. 
1021.  In  the  Wisconsin  Act  instead 
of  the  last  paragrai^  the  following 
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§  1138.  Possible  additions  or  omissions. 

Section  6.— [ADDITIONAL  PROVISIONS  NOT  AFFECT- 
ING NEGOTIABILITY.]  An  instrument  which  contains  an 
order  or  promise  to  do  any  act  in  addition  to  the  payment  of 
money  is  not  negotiable.  ^^  But  the  negotiable  character  of  an 
instrument  otherwise  negotiable  is  not  affected  by  a  provision 
which: — 

(1)  Authorizes  the  sale  of  collateral  securities  in  case  the 
instrument  be  not  paid  at  maturity;  or  ^ 

(2)  Authorizes  a  confession  of  judgment  if  the  instrument 
be  not  paid  at  maturity;  or 

(3)  Waives  the  benefit  of  any  law  intended  for  the  ad- 
vantage or  protection  of  the  obligor;  or 

(4)  Gives  the  holder  an  election  to  require  something  to  be 
done  in  lieu  of  pajrment  of  money.  ^^ 

But  nothing  in  this  section  shall  validate  any  provision  or 
stipulation  otherwise  illegal.  ^^ 


is  inserted:  "(4)  At  a  fixed  period 
after  the  date  or  sight,  though  pay- 
able before  then  on  a  contingency. 
An  instrument  payable  upon  a  con- 
tingency is  not  negotiable,  and  the 
happening  of  the  event  does  not  cure 
the  defect,  except  as  herein  pro- 
vided." 

^*  Strickland  v.  National  Salt  Co., 
79  N.  J.  Eq.  182,  81  Atl.  828  (C/. 
National  Salt  Co.  v.  Ingraham,  143 
Fed.  805,  74  C.  C.  A.  479);  Bright  v. 
Qffield,  81  Wash.  442,  143  Pac.  159. 

*>  Provisions  in  collateral  notes  by 
which  the  maker  engages  to  deposit 
additional  collateral,  have  been  held 
to  destroy  negotiability.  HoUiday 
State  Bank  v.  Hoffman,  85  Kans.  71, 
35  L.  R.  A.  (N.  S.)  390;  Hibemia 
Bank  v.  Dresser,  132  La.  Ann.  532, 
61  So.  561;  Empire  Nat.  Bank  v.  High 
Grade  Oil  Ref.  Co.,  260  Pa.  255,  103 
Atl.  602.  Contrary  decisions  are: 
Kobey  v,  Hoffman,  229  Fed.  486,  143 
C.  C.  A.  554;  Finley  v.  Smith,  165 
Ky.  445,  177  S.  W.  262,  L.  R.  A.  1915 
F.  777.      See  also  Kennedy  v,  Brod- 


erick,  216  Fed.  137,  132  C.  C.  A.  381; 
On  the  one  hand  it  seems  dear  that 
there  is  an  additional  promise  in  such 
a  note,  but  on  the  other  hand  it  may 
be  urged  that  the  promise  is  sub- 
sidiary and  in  aid  of  the  object  of 
securing  payment  at  maturity. 

>^  Pratt  V.  Higginson,  230  Mass.  256, 
119  N.  E.  661. 

^In  the  Illinois  Act,  the  words 
"under  this  Act,"  are  added  at  the 
end  of  the  first  sentence.  The  effect 
of  this  insertion  is  that  the  peculiar 
law  previously  in  force  in  Illinois 
allowing  negotiability  to  promises 
for  the  delivery  of  other  things  than 
money  still  remains  in  force  after 
the  enactment  of  the  Negotiable 
Instruments  Law.  In  the  Illinois 
Act,  also  the  words  ''if  the  instru- 
ment be  not  paid  at  maturity,''  are 
omitted  from  subsection  (2).  In 
the  Kentucky  Act  subsection  (3) 
is  omitted.  In  the  Wisconsin  Act 
the  words:  ''or  authorize  the  waiver 
of  exemptions  from  execution,"  are 
added  at  the  end  of  the  section. 
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Section  6.— [OMISSIONS;  SEAL;  PARTICU- 
LAR MONEY.]  The  validity  and  negotiable  character  of  an 
instrument  are  not  effected  by  the  fact  that: — 

(1)  It  is  not  dated;  or  ^^ 

(2)  Does  not  specify  the  value  given,  or  that  any  value 
has  been  given  therefor;  or 

(3)  Does  not  specify  the  place  where  it  is  drawn  or  the 
place  where  it  is  payable;  or 

(4)  Bears  a  seal;  or 

(6)  Designates  a  particular  kind  of  current  money  in 
which  payment  is  to  be  made. 

But  nothing  in  this  section  shall  alter  or  repeal  any  statute 
requiring  in  certain  cases  the  nature  of  the  consideration  to  be 
stated  in  the  instruments^ 


**Bank  of  Houston  v.  Day,  145 
Mo.  App.  410,  122  S.  W.  756;  Church 
9.  Stevens,  56  N.  Y.  Misc.  572,  107 
N.  Y.  S.  310. 

*^In  the  Illinois  Act  the  following 
words  are  inserted  at  the  beginning 
of  subsection  (5):  ''Is  payable  in 
current  funds:  or,''  and  that  Act 
also  does  not  contain  the  final  para- 
graph of  the  section.  Prior  to  the 
passage  of  the  Negotiable  Instruments 
Law  there  was  considerable  litigation 
on  the  question  whether  an  instrument 
payable  in  currency  or  in  current 
fimds  was  n^otiable.  Some  courts 
held  that  currency  or  current  funds 
meant  the  money  or  legal  tender 
that  was  current,  and  therefore,  that 
the  instrument  was  negotiable.  Bull 
V.  Bank  of  Kaason,  123  U.  S.  105,  31 
L.  Ed.  97,  8  Sup.  Ct.  62,  Hatch  v. 
First  Nat.  Bank,  94  Me.  348,  47  Atl. 
908;  Keith  v.  Jones,  9  Johns.  120. 
Other  courts  held  that  currenoy  or 
current  funds  meant,  what  was  cur- 
rent as  money  (that  is,  used  as  such) 
whether,  in  fact,  it  was  money  or 
not.  Huse  t^.  Hamblin,  29  Iowa,  501. 
The  former  meaning  is  supported  by 
the  weight  of  authority,  but  this  is 
probably  due  chiefly  to  the  un- 
fortunate   practical    consequences    of 


a  contrary  holding,  for  the  latter 
meaning  seems  the  true  sense  of  the 
words,  and  undar  that  meaning  if  it 
is  requisite  that  a  negotiable  instru- 
ment shall  be  payable  in  money,  an 
instrument  payable  in  currency  or 
current  funds  is  not  negotiable. 
Wright  9.  Hart's  AduL,  44  Fa.  454. 
It  is  probable  that  the  Negotiable 
Instruments  Law  was  meant  to  settle 
this  controversy  when  it  provided 
that  an  instrument  is  negotiable 
though  it  designates  a  particular 
kind  of  current  money  in  wfaidi 
payment  is  to  be  made.  But  it 
cannot  be  said  that  those  wcwds  do 
settle  the  oontrov^sy.  Undoubtedlj 
a  note  payable  in  a  particular  kind 
of  current  money,  e.  (^.,.gold  coin,  b 
negotiable;  Chrysler  v.  Renois,  43 
N.  Y.  209;  but  the  words  "current 
money"  do  not  seem  the  equivalent 
of  "currency  or  curroit  funds^"  if 
the  latter  words  are  understood  to 
mean  what  is  used  aa  money  whether 
it  is  really  money  or  not.  The  Su- 
preme Court  of  Iowa,  indeed,  fol- 
lowing earlier  authorities,  has  held 
that  a  check  payable  in  cuirent 
funds  is  not  payable  in  money  and 
is  therefore  not  n^sotiaUe.  DiUe 
V,  White,  132  la.  327,  109  N.  W.  909, 
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§  1139.  When  payable  on  demand,  to  order,  or  to  be 

Section  7.— (WHEN  PAYABLE  ON  DEMAND.] 
stniment  is  payable  on  demand — (l)  Where  it  is  ezpi 
be  payable  on  demand  or  at  sight,  or  on  presentati 

(2)  In  which  no  time  for  payment  is  expressed. 

Where  an  instrument  is  issued,  accepted,  or  i 
when  overdue,  it  is,  as  regards  the  person  so  issu 
cepting,  or  indorsing  it,  payable  on  demand. 

An  instrument  payable  '^on  demand  after  date''  is 
on  demand.^ 

Section  8.— [WHEN  PAYABLE  TO  ORDER.]  1 
strument  is  payable  to  order  where  it  is  drawn  paji 
the  order  of  a  specified  person  or  to  him  or  his  on 
may  be  drawn  payable  to  the  order  of: 

(1)  A  payee  who  is  not  maker,  drawer,  or  drawee; 

(2)  The  drawer  or  maker;  or 

(3)  The  drawee ;  or 

(4)  Two  or  more  payees  jointly;  or 

(6)  One  or  some  of  several  payees;  or  ^ 

(6)  The  holder  of  an  ofBice  for  the  time  being. 

Where  the  instrument  is  payable  to  order  the  paye< 

be  named  or  otherwise  indicated  therein  with  reas 

certainty.^ 


10  L.  R.  A.  (N.  S.)  610.  Contrary 
decisions  under  the  statute  are:  Milli- 
kan  V.  Security  Trust  Co.,  (Ind.  1918), 
118  N.  E.  568;  Merchants'  Nat.  Bank 
V.  Santa  Maria  Sugar  Co.,  162  N.  Y. 
App.  D.  248,  147  N.  Y.  S.  498.  The 
amendment  in  Illinois  makes  the 
matter  clear  and  might  well  be 
adopted  elsewhere. 

''By  the  common  law  a  sight- 
draft  was  entitled  to  three  days  of 
grace,  Daniel,  Neg.  Inst.,  §617;  a 
demand  draft  was  not.  The  Nego- 
tiable Instrumoits  Law  by  abolish- 
ing days  of  grace  (section  85)  destroys 
any  distinction  between  demand  paper 
and  sight  paper,  and  therefore  das- 
flifies  sight  paper  as  a  kind  of  demand 


paper.  By  amendment  to  1 
ute,  however,  in  Massachuset 
Hampshire  and  North  Carol 
sight  draft  with  days  of  gr 
been  restored  as  a  separate 
instrument. 

"O'Neil  r.  Magner,  81  O 
22  Pac.  876;  Fenno  v.  Gay,  14 
118,  15  N.  E.  87;  Schlesi 
Schultz,  110  N.  Y.  App.  D. 
N.  Y.  S.  383.  But  see  Ha 
Dixon,  77  N.  Y.  App.  D.  241,  7 
S.  1061. 

^  See  supra,  §  325. 

"In  the  Illinois  Act  aft< 
section  (6)  is  inserted:  "  (7 
instrument  payable  to  the  ei 
a  deceased  person  shall  be 
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Section  9 —[WHEN  PAYABLE  TO  BEARER.]  The  in- 
strument is  payable  to  bearer : 

(1)  When  it  is  expressed  to  be  so  payable;  or 

(2)  When  it  is  payable  to  a  person  named  therein  m 
bearer;  or 

(3)  When  it  is  payable  to  the  order  of  a  fictitious  or  non- 
existing  person,  and  such  fact  was  known  to  the  person 
making  it  so  payable ;  or 

(4)  When  the  name  of  the  payee  does  not  purport  to  be 
the  name  of  any  person;  or 

(6)  When  the  only  or  last  indorsement  is  an  indorsement 
in  blank.'^ 


The  English  Statute  does  not  contain  the  words  in  sub- 
section three  of  the  American  section  nine — "and  such  fact 
was  known  to  the  person  making  it  so  payable; "  and  und^ 
the  English  cases  the  drawer's  ignorance  of  the  fiction  is 
immaterial.'®  But  if  the  drawer  intends  the  instrument  to 
be  payable  to  a  real  person  of  the  name  stated  in  the  instru- 
ment  the  further  fact  that  the  payee  so  named  had  no  interest 
in  the  instrument  will  not  make  the  instrument  payable  to 
bearer."  In  the  United  States  prior  to  the  enactment  of  the 
Negotiable  Instruments  Law,  the  decisions  had  held  that 
knowledge  by  the  drawer  of  the  fiction  was  essential  in  order 


payable  to  the  order  of  the  adminis- 
trator or  executor  of  his  estate." 
The  final  sentence  of  the  section 
seems  to  qualify  the  general  state- 
ment in  Sec.  14,  so  far  as  concerns 
the  filling  in  of  a  blank  left  for  the 
name  of  the  payee  in  an  instrum^it 
payable  to  order.  See  Tower  v. 
Stanley,  220  Mass.  429,  107  N.  E. 
1010.  The  English  Bills  of  Ex- 
change Act  makes  paper  in  legal 
effect  payable  to  order,  though  the 
word  order  is  not  contained  therein, 
unless  words  prohibiting  transfer  are 
contained  in  the  instrument.  This 
change  of  the  common  law  was  not 
adopted  in  the  American  Statute. 

^  In    the    Illinois    Act   subsections 
(3)  and  (5)  are  as  f oUows :  "  (3)    When 


it  is  payable  to  the  order  of  a  person 
known  by  the  drawer  or  maker  to 
be  fictitious  or  nonexistent,  or  of  a 
living  person  not  intended  to  hare 
any  interest  in  it."  "(5)  When, 
although  originally  payable  to  order, 
it  is  indorsed  in  blank  by  the  payee 
or  a  subsequent  indorsee." 

*^  Glutton  V.  Attenborough  [1^7] 
A.  C.  90. 

"  Vinden  v.  Hughes  [1905]  1  K  B. 
795;  North  &  South  Wales  Bank  r. 
Macbeth,  [1908]  A.  C.  137;  Town,  et€., 
Co.  V.  Provincial  Bank,  [1917]  2 
Ir.  Rep.  421.  See  also  Vagliano  r. 
Bank  of  England,  23  Q.  B.  D.  243; 
Bank  of  England  v.  VagUano,  [1891] 
A.  C.  107. 
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to  make  the  instrument  payable  to  bearer,'^  and  under  the 
statute  the  same  requirement  is  preserved.'' 

Section  10.— [TERMS  WHEN  SUFFICIENT.]  The  in- 
strument need  not  follow  the  language  of  this  act,  but  any 
terms  are  sufficient  which  clearly  indicate  an  intention  to 
conform  to  the  requirements  hereof. 

§  1140.  Date  of  negotiable  instrument 

Section  11.— [DATE,  PRESUMPTION  AS  TO.]  Where 
the  instrument  or  an  acceptance  or  any  indorsement  thereon 
is  dated,  such  date  is  deemed  prima  facie  to  be  the  true  date 
of  the  making,  drawing,  acceptance,  or  indorsement  as  the 
case  may  be. 

Section  12.— [ANTE-DATED  AND  POST-DATED.]  The 
instrument  is  not  invalid  for  the  reason  only  that  it  is  ante- 
dated or  post-dated,  provided  this  is  not  done  for  an  illegal 
or  fraudulent  purpose.  The  person  to  whom  an  instrument 
so  dated  is  delivered  acquires  the  title  thereto  as  of  the  date  of 
delivery.'* 


» Boles  V.  Harding,  201  Mass.  103, 
87  N.  E.  481;  Jordan  v.  National 
Shawmut  Bank,  201  Mass.  397,  87 
N.  E.  740,  22  L.  R.  A.  (N.  S.)  250; 
Shipman  v.  Bank  of  New  York,  126 
N.  Y.  318,  27  N.  E.  371,  12  L.  R.  A. 
791,  22  Am.  St.  Rep.  821;  Armstrong 
p.  National  Bank,  46  Ohio  St.  512, 
22  N.  E.  866,  6  L.  R.  A.  625,  15  Am. 
St.  Rep.  655;  Chism  v.  Bank,  96  Tenn. 
641,  36  S.  W.  387,  32  L.  R.  A.  778. 
54  Am.  St.  Rep.  863. 

**  Los  Angeles  Inv.  Ck>.  v.  Home  Sav. 
Bank  (Cal.),  182  P^.  293;  Seaboard 
Nat.  Bank  v.  Bank  of  America,  193 
N.  Y.  26,  85  N.  E.  829,  22  L.  R.  A. 
(N.  S.)  499;  Egner  v.  Com  Exchange 
Nat.  Bank,  42  N.  Y.  Misc.  552,  86 
N.  Y.  S.  107;  Jones  v.  People's  Bank 
Co.,  95  Ohio,  253,  116  N.  E.  34; 
Weishaas  v,  Pendleton,  73  Oreg. 
190,  144  Pac.  401.  As  to  what  is  a 
fictitious  payee,  see  United  States  v. 
Chase  Nat.  Bank,  250  Fed.  105,  162  C. 


C.  A.  277;  Sockland  v.  Storch,  123  Ark. 
253,  185  S.  W.  262,  Ann.  Cass.  1918  A. 
668,  250;  Bartlett  v.  First  Nat.  Bank, 
247  lU.  490,  93  N.  E.  337;  Jordan  v. 
National  Shawmut  Bank,  201  Mass. 
397,  87  N.  E.  740,  22  L.  R.  A.  (N.  S.) 
Trust  Company  of  Am.  v.  Hamilton 
Bank,  127  N.  Y.  App.  D.  515,  112 
N.  Y.  S.  84;  Hartford  v.  Greenwich 
Bank,  157  N.  Y.  App.  D.  448,  142 
N.  Y.  S.  387,  215  N.  Y.  726,  109  N.  E. 
1077;  Snyder  v.  Com  Exchange  Nat. 
Bank,  221  Pa.  599,  78  Atl.  876,  128 
Am.  St.  Rep.  780;  Litchfield  Shuttle 
Co.  t;.  Cumberland  Valley  Nat.  Bank, 
134  Tenn.  379, 183  S.  W.  1006. 

'*A  post-dated  instrument  may  be 
negotiated  before  its  date,  and  one  who 
so  takes  it  for  value  and  in  good  faith 
is  not  thereby  put  on  inquiry  and  is  a 
holder  in  due  course.  Triphonoff  v. 
Sweeney,  65  Oreg.  299,  130  Pac.  979; 
Albert  v.  Hoffman,  64  N.  Y.  Misc.  87, 
117  N.  Y.  S.  1043.    See  also  Royal 
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Section  13 —[WHEN  DATE  MAY  BE  INSERTED.] 
Where  an  instrument  expressed  to  be  payable  at  a  fixed 
period  after  date  is  issued  undated,  or  where  the  accept- 
ance of  an  instrument  payable  at  a  fixed  period  after  sig^t 
is  undated,  any  holder  may  insert  therein  the  true  date  of 
issue  or  acceptance,  and  the  instrument  shall  be  payable 
accordingly.  The  insertion  of  a  wrong  date  does  not  avoid 
the  instrument  in  the  hands  of  a  subsequent  holder  in  due 
course;  but  as  to  him,  the  date  so  inserted  is  to  be  regarded 
as  the  true  date.'^ 


§  1141.  Filling  blanks  in  instrum^its. 

Section  14.— {BLANKS;  WHEN  MAY  BE  FILLED.] 
Where  the  instrument  is  wanting  in  any  material  particular, 
the  person  in  possession  thereof  has  a  prima  facie  authority 
to  complete  it  by  filling  up  the  blanks  therein.  And  a  signa- 
ture on  a  blank  paper  delivered  by  the  person  making  the 
signature  in  order  that  the  paper  may  be  converted  into  a 
negotiable  instrument  operates  as  a  prima  facie  authority  to 
fill  it  up  as  such  for  any  amount  In  order,  however,  tiiat  any 
such  instrument  when  completed  may  be  enforced  against 
any  person  who  became  a  party  thereto  prior  to  its  comple- 
tion, it  must  be  filled  up  strictiy  in.  accordance  with  the  au- 
thority given  and  within  a  reasonable  time.  But  if  any  such 
instrument,  after  completion,  is  negotiated  to  a  holder  in  due 
course,  it  is  valid  and  effectual  for  all  purposes  in  his  hands, 
and  he  may  enforce  it  as  if  it  had  been  filled  up  strictly  in 
accordance  with  the  authority  given  and  within  a  reasonable 
time.** 


Bank  v.  Tottenham,  [1894]  2  Q.  B. 
715;  Hitchcock  v.  Edwards,  60  L.  T. 
636;  American  Agricultural  Chem. 
Go.  V.  Scrimger,  130  Md.  389,  100  Atl. 
774,  L.  R.  A.  1917  F.  394.  But  a  bank 
which  pays  before  its  date  a  post-dated 
check  drawn  by  a  depositor,  is  acting 
without  authority,  and  will  be  liable 
to  its  customer  if  it  dishonors  other 
checks  drawn  by  him  presented  before 
the  date  of  the  post-dated  check,  if 
there  would  have  been  sufficient  funds 


had  the  poet-dated  check  not  been 
paid.  Smith  o.  Maddox-Rucker  Bank- 
ing Co.,  135  Ga.  151,  68  S.  E.  1031. 

"  See  Bank  of  Houston  v.  Day,  145 
Mo.  App.  410,  122  S.  W.  756;  Hohnan 
v.  Higgins,  134  Tenn.  387,  183  S.  W. 
1008,  L.  R.  A.  1916  F.  1263,  Ann.  Gas. 
1917  E.  615. 

**In  the  Illinois  Act  the  words 
"issued  or"  are  inserted  before  "nego- 
tiated" in  the  last  sentence.  In  the 
Wisconsin  Act  the  words  "prior  to 
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The  right  given  by  this  section  where  an  instrument  is  want- 
ing '^in  any  material  particular"  covers  a  case  where  an 
in8trui];ient  wanting  in  many  material  particulars,  is  made 
complete  in  form,^  and  the  right  is  not  confined  to  the  filling 
of  such  blanks  as  may  be  necessary  to  make  the  paper  a  n^o- 
tiable  instrument,  but  includes  the  filling  of  any  blank  with 
appropriate  words.  ^  Prior  to  the  passage  of  the  Negotiable 
Instruments  Law  it  was  open  to  question  in  the  United  States 
whether  a  purchaser  in  good  faith  of  an  incomplete  instru- 
ment might  not  recover  if  he  filled  out  the  note  in  accordance 
with  the  statement  of  authority  made  by  the  person  from 
whom  he  bought  the  instrument  even  though  such  statement 
was  false.  There  is  no  doubt,  however,  now,  that  the  pur- 
chaser must  find  out  at  his  peril  the  authority  of  the  person 
in  possession  of  the  incomplete  instrument. '^  On  the  other 
hand,  if  the  instrument  is  completed  though  fraudulently  and 
without  authority,  the  statute  makes  it  clear  that  a  holder 
in  due  course  may  recover.'*  The  case  where  the  holder  takes 
the  instrument  after  the  blanks  have  been  filled  in  but  know- 
ing there  had  been  blanks  is  not  expressly  covered  by  the 
statute.  So  far  as  the  decisions  go,  however,  they  seem  to 
indicate  that  the  purchaser  knowing  of  the  previous  exist- 
ence of  blanks  is  bound  at  his  peril  to  ascertain  the  limits  of 
his  authority  to  fill  them  in.^ 

This  seems  an  undesirable  result,  and  one  not  required  by 


negotiation''  are  inserted  before  the 
words  "by  filling;''  and  the  words 
"prima  facie"  in  the  middle  of  the 
section  are  omitted. 

•^linthicum  v.  Bagby,  131  Md. 
644,  102  Ati.  997. 

"Howard  Nat.  Bank  v,  Arbuckle, 
(Vt.  1917),  102  Ati.  477  ("four 
months"  inserted  in  a  blank  before 
"after  date"). 

"Herdman  v.  Wheeler,  [1902]  1 
K.  B.  361  (cp.  Lloyds  Bank  v.  Cooke, 
11907]  1  K.  B.  794);  Vander  Ploeg  v. 
Van  Zuuk,  135  la.  350,  112  N.  W. 
236,  13  L.  R.  A.  (N.  S.)  490,  124  Am. 
St.  Rep.  275;  In  re  Philpott's  Est., 
169  la.  555,  151  N.  W.  825,  Ann.  Gas. 


1917  B.  839;  Boston  Steel  A  Iron  Go. 
V.  Steuer,  183  Mass.  140,  66  N.  E.  646, 
97  Am.  St.  426;  Stone  v.  Saigent,  220 
Mass.  445,  107  N.  E.  1014;  Hartington 
Nat.  Bank  v.  Breslin,  88  Neb.  47,  128 
N.  W.  659;  Hunter  v.  Allen,  127  N.  Y. 
App.  Div.  572,  111  N.  Y.  S.  820; 
Equitable  Trust  Go.  v.  Lyons,  72  N.  Y. 
Misc.  49, 129  N.  Y.  S.  79. 

**  See,  e.g  .,  Johnston  v.  Knipe,  260 
Pa.  504, 103  Ati.  957. 

« Smith  V,  Proflser,  [1907]  2  K.  B. 
735;  Dunbrow  v.  Gill,  130  N.  Y.  S.  182, 
72  N.  Y.  Misc.  400.  Cf.  Business 
Men's  League  v.  Sragow,  153  N.  Y.  S. 
231. 
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the  words  of  the  statute.  Hie  purchaser  is  justified  in  suppoong 
that  whoever  filled  the  blank  had  authority  to  fill  it  as  he  did, 
since  the  statute  gave  the  person  in  possession  of  the  instru- 
ment prima  facte  authority  to  fill  the  blanks.  Therefore  the 
purchaser  may  well  come  within  the  statutory  definition  of 
a  holder  in  due  course. 

The  statute  limits  the  authority  of  the  holder  to  fill  in  a 
blank  to  a  reasonable  time/^  but  imless  circumstances  have 
made  it  inequitable,  the  writing  may  be  reformed  after  the 
lapse  of  a  reasonable  time,  so  that  it  shall  express  the  intention 
of  the  parties.  ^^  When  the  authority  has  once  been  exercised 
by  filling  in  the  blanks  it  has  been  held  that  even  before  n^o- 
tiation  of  the  instrument  by  the  person  authorized,  an  altera- 
tion of  the  words  filled  in  is  unauthorized  and  avoids  the 
instrument.*' 

§  1142.  Delivery. 

Section  16.— [INCOMPLETE  INSTRUMENT  NOT  DE- 
LIVERED.] Where  an  incomplete  instrument  has  not  been 
delivered  it  will  not,  if  completed  and  negotiated,  wi&oat 
authority,  be  a  valid  contract  in  the  hands  of  any  holder,  as 
against  any  person  whose  signature  was  placed  thereon  before 
delivery.** 


«^See  Howard  Nat.  Bank  v.  Ar- 
buckle,  (Vt.  1917),  102  All.  477. 

"Fanners'  L.  A  T.  Co.  v.  Brown, 
182  la.  1044, 165  N.  W.  70. 

«>  First  Nat.  Bank  t^.  Wood,  109 
S.  C.  70,  95  S.  E.  140.  Two  judges 
dissented,  and  the  decision  is  criticised 
in  18  Col.  L.  Rev.  606,  27  Yale  L.  J. 
951.  It  is  opposed  to  the  decision, 
made  under  the  common  law,  of 
Douglass  V.  Scott,  8  Leigh,  43. 

**  This  section  (which  is  not  in  the 
English  Statute)  was  presumably  based 
on  Baxendale  v.  Bennett,  3  Q.  B.  D. 
525,  which  holds  that  a  bona  fide 
purchaser  for  value  could  not  recover 
from  one  from  whose  possession  a  bill 
which  he  had  accepted  in  blank  had 
been  stolen.     To  the  same  effect  is 


the  case  of  liniek  v.  Nutting,  140  N.  Y. 
App.  Div.  265,  125  N.  Y.  S.  93  whrn 
a  check  signed  in  blank  was  stolen,  the 
blanks  filled,  and  the  check  negotiated 
to  a  holder  in  due  course.  In  Baxend- 
ale t^.  Bennett,  there  seems  to  have  been 
negligence,  but  Bramwell,  L.  J.,  drew 
the  distinction  that  "the  d^endaot 
here  has  not  voluntarily  put  into  any 
one's  hands  the  means,  or  part  of  the 
means  for  committing  a  crime. "  Under 
the  American  statute  also,  one  who 
signs  a  number  of  blank  checks  and 
leaves  them,  however  careleaBly,  in  an 
unlocked  drawer  will  apparently  not  be 
liable  even  to  a  holder  in  due  ooorae. 
One  who  entrusts  such  checks  to 
another  even  though  merely  for  safe- 
keeping, however,  will  be  liable  if  the 
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Section  16.— [DELIVERY:  WHEN  EFFECTUAL:  WHEN 
PRESUMED.]  Every  contract  on  a  negotiable  instrument  is 
incomplete  and  revocable  until  delivery  of  the  instrument  for 
the  purpose  of  giving  effect  thereto.  As  between  immediate 
parties,  and  as  regards  a  remote  party  other  than  a  holder  in 
due  course,  the  delivery,  in  order  to  be  effectual,  must  be 
made  either  by  or  under  the  authority  of  the  party  making, 
drawing,  accepting  or  indorsing,  as  the  case  may  be;  and  in 
such  case  the  delivery  may  be  shown  to  have  been  condi- 
tional, or  for  a  special  purpose  only,  and  not  for  the  purpose  of 
transferring  the  property  in  the  instrument.  But  where  the 
instrument  is  in  the  hands  of  a  holder  in  due  course,  a  valid 
delivery  thereof  by  all  parties  prior  to  him  so  as  to  make  them 
liable  to  him  is  conclusively  presumed.  And  where  the  instru- 
ment is  no  longer  in  the  possession  of  a  party  whose  signature 
appears  thereon,  a  valid  and  intentional  delivery  by  him  is 
presumed  until  the  contrary  is  proved.^^ 

This  section  changes  the  rule  of  the  common  law  in  pro- 
viding that  as  against  a  holder  in  due  course  lack  of  delivery 
is  no  defence.^  But  as  between  the  immediate  parties  or 
those  having  the  same  rights^  it  may  be  shown  that  there  was 
no  intention  to  transfer  the  property  in  a  note  made  payable 
to  the  person  to  whom  its  possession  was  delivered,  or  to  do 
so  only  upon  a  condition  which  has  not  happened.  ^^    A  payee 


checks  are  filled  out  and  negotiated  to 
a  holder  in  due  course;  for  delivery  is 
defined  in  the  statute  (section  191)  as 
any  transfer  of  possession.  See  further 
on  this  section:  Polizzotto  v.  People's 
Bank,  125  La.  770,  51  So.  843,  30 
L.  R.  A.  (N.  S.)  206;  Holtzman  v. 
Teague,  172  N.  Y.  App.  D.  75,  158 
N.  Y.  S.  211;  Hodge  ».  Smith,  130  Wis. 
326,  110  N.  W.  192. 

^In  the  North  Carolina  Act  the 
word  "accepting"  is  omitted  from  the 
second  sentence.  In  the  Kansas  and 
South  Dakota  Acts,  the  third  sentence 
of  the  section  is  omitted,  and  in  the 
latter  a  substituted  provision  is  in- 
serted.  An  executed  note  not  delivered 


found  among  the  maker's  effects  after 
his  death  creates  no  obligation.  In  re 
Bean's  Est.  (Pa.),  107  Atl.  671. 

^  See  Buzzell  v,  Tobin,  201  Mass.  1, 
86  N.  E.  923;  Montvale  v.  People's 
Bank,  74  N.  J.  L.  464,  67  Atl.  67; 
Schaeffer  v.  Marsh,  90  N.  Y.  Misc.  307, 
153  N.  Y.  S.  96. 

^Jenkins  v.  National  Bank  (Md.), 
106  Atl.  174;  Hill  v.  Hall,  191  Mass. 
253,  77  N.  E.  831;  Niblock  t;.  Sprague, 
200  N.  Y.  390,  93  N.  E.  1105;  Lee  v, 
Benjamin,  40  R.  I.  567,  102  Atl.  713; 
Seattle  Nat.  Bank  v.  Becker,  74  Wash. 
431,  133  Pac.  613;  United  States  Ins. 
Ck).  V.  Epley,  164  Wis.  438,  160  N.  W, 
176. 
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who  takes  for  value  in  good  faith  is  not  an  immediate  party 
within  the  meaning  of  the  section.** 


§  1143.  Ambiguous  instruments. 

Section  17.— [CONSTRUCTION  WHERE  INSTRUMENT 
IS  AMBIGUOUS.]  Where  the  language  of  the  instrument  is 
ambiguous  or  there  are  omissions  tiierein,  the  following  rules 
of  construction  apply : 

(1)  Where  the  stun  payable  is  expressed  in  words  and 
also  in  figures  and  there  is  a  discrepancy  between  the  two, 
the  sum  denoted  by  the  words  is  the  sum  payable;  but  if 
the  words  are  ambiguous  or  uncertaiUi  reference  may  be 
had  to  the  figures  to  fix  the  amount; 

(2)  Where  the  instrument  provides  for  the  payment 
of  interest,  without  specifying  the  date  from  which  interest 
is  to  run,  the  interest  runs  from  the  date  of  the  instrument, 
and  if  the  instrument  is  undated,  from  the  issue  thereof; 

(3)  Where  the  instrument  is  not  dated,  it  will  be  con- 
sidered to  be  dated  as  of  the  time  it  was  issued; 

(4)  Where  there  is  a  conflict  between  the  written  and 
printed  provisions  of  the  instrument,  the  written  provisions 
prevail; 

(6)  Where  the  instrument  is  so  ambiguous  that  there  is 
doubt  whether  it  is  a  bill  or  note,  the  holder  may  treat  it  as 
either  at  his  election; 

(6)  Where  a  signature  is  so  placed  upon  the  instrument 
that  it  is  not  clear  in  what  capacity  the  person  malring  tiie 
same  intended  to  sign,  he  is  to  be  deemed  an  indorser;  ^ 

(7)  Where  an  instrument  containing  the  words  '^  I  promise 
to  pay ''  is  signed  by  two  or  more  persons,  they  are  deemed  to 
be  jointly  and  severally  liable  thereon.^ 


« liberty  Trust  Co.  v.  Tilton,  217 
Mass.  462,  105  N.  £.  605,  L.  R.  A. 
1915  B.  144.  See  infra,  §  1157;  also 
Ex  parte  Goldberg,  191  Ala.  356,  67 
So.  839,  L.  R.  A.  1915  F.  1155. 

« See  Iron  City  Nat.  Bank  v.  Raf- 
ferty,  207  Pa.  238,  56  Atl.  445;  Moore 
V.  Carey,  138  Tenn.  332,  197  S.  W. 
1093,  L.  R.  A.  1918  D.  963;  Germania 


Nat.  Bank  v.  Mariner,  129  Wis.  544, 
109  N.  W.  574. 

"*See  Lewenstein  v,  Forman,  223 
Mass.  325,  111  N.  E.  962,  also  xtipro, 
§324.  In  the  North  Carolina  Act» 
subsection  (2)  ia  omitted.  In  the 
Wisconsin  Act  is  added:  "(8)  Where 
several  writings  are  executed  at  or 
about  the  same  time,  as  parts  of  the 
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§  1144.  Signature. 

Section  18 —[LIABILITY  OF  PERSON  SIGNING  IN 
TRADE  OR  ASSUMED  NAME.]  No  person  is  liable  on  the 
instrument  whose  signature  does  not  appear  thereon,  except 
as  herein  otherwise  expressly  provided.  But  one  who  signs 
in  a  trade  or  assumed  name  will  be  liable  to  the  same  extent 
as  if  he  had  signed  in  his  own  name.*^^ 

Section  19.— [SIGNATURE  BY  AGENT;  AUTHORITY; 
HOW  SHOWN.]  The  signature  of  any  party  may  be  made 
by  a  duly  authorized  agent.  No  particular  form  of  appoint- 
ment is  necessary  for  this  purpose ;  and  the  authority  of  the 
agent  may  be  established  as  in  other  cases  of  agency.^^ 

Section  20.— [LIABILITY  OF  PERSON  SIGNING  AS 
AGENT,  £TC.]  Where  the  instrument  contains  or  a  person 
adds  to  his  signature  words  indicating  that  he  signs  for  or  on 
behalf  of  a  principal,  or  in  a  representative  capacity,  he  is  not 
liable  on  the  instrument  if  he  was  duly  authorized;  but  the 
mere  addition  of  words  describing  him  as  an  agent,  or  as 
filling  a  representative  character,  without  disclosing  his 
principal,  does  not  exempt  him  from  personal  liability.^' 

The  purpose  of  this  section  seems  to  be  to  change  (if  the 
signer  was  duly  authorized  and  his  principal  disclosed  on  the 
instrument)  the  law  by  which  signatures  of  those  who  sign 
in  a  lepresentative  character  have  been  held  in  many  cases 
to  bind  the  signers  personally  even  though  they  were  author- 
ized to  sign  on  behalf  of  another,  ^^  and  the  courts  seem  gen- 
erally disposed  to  construe  the  section  as  effecting  this  change.  ^^ 

State  Bank  v.  Northwestern  Land  Co., 
28  N.  Dak.  479, 150  N.  W.  736.  In  the 
Kentucky  Act  instead  of  this  section 
it  is  provided  that:  ''The  signature  of 
any  party  may  be  made  by  an  agent 
duly  authorized  in  writing.''  See 
Finley  v.  Smith,  165  Ky.  445,  177  S.  W. 
262,  L.  R.  A.  1915  F.  777. 

^  In  the  Virginia  Act  after  the  word 
"capacity"  the  words  "without  dis- 
closing his  principal"  are  inserted. 

^  See  supra,  §§  29S,  299,  311,  312. 

**  Jump  V,  Sparling,  218  Mass.  32^ 
105  N.  E.  878;  Chelsea  Exch.  Bank  o. 


same  transactions,  intended  to  ac- 
complish the  same  object,  they  may 
be  construed  as  one  and  the  same 
instrument  as  to  all  parties  having 
notice  thereof." 

"See  First  Nat.  Bank  v.  Cotton- 
wood Land  Co.,  51  Mont.  544,  154 
Pac.  682;  New  York  L.  Ins.  Co.  v. 
Martindale,  75  Kans.  142,  88  Pac. 
550,  121  Am.  St.  362;  Seattle  Shoe  Co. 
V.  F^kard,  43  Wash.  527,  86  Pac. 
845,  117  Am.  St.  1064. 

"  See  /n  re  Chismore's  Est.,  166  la. 
217,  147  N.  W.  297;  Grant  County 
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The  words  ''if  he  was  duly  authorized  "  seem  to  cany  the 
implication  that  if  unauthorized  the  agent  is  not  merely  liar 
ble  for  breach  of  a  non-negotiable  warrantyi^  but  liable  on 
the  instrument  itself.  ^^ 

Section  21.— [SIGNATURE  BY  PROCURATION;  EF- 
FECT OF.]  A  signature  by  ''  procuration ''  operates  as  no- 
tice that  the  agent  has  but  a  limited  authority  to  sign,  and  the 
principal  is  bound  only  in  case  the  agent  in  so  signing  acted 
within  the  actual  limits  of  his  authority.^ 

§  1146.  Voidable  or  void  signatures. 

Section  22.— [EFFECT  OF  INDORSEMENT  BY  INFANT 
OR  CORPORATION.]  The  indorsement  or  assignment  of 
the  instrument  by  a  corporation  or  by  an  infant  passes  the 
property  therein,  notwithstanding  that  from  want  of  capacity 
the  corporation  or  infant  may  incur  no  liability  thereon.^ 


This  provision  presumably  does  not  change  the  rule  of  the 
common  law.  It  is  not  stated  whether  or  not  the  transfer  of 
the  instrument  may  be  rescinded  by  the  corporation  or  infant, 
but  in  view  of  Section  196  of  the  statute  the  infant  doubtless 
still  retains  his  right  of  rescission.^ 


First  &c.  Church,  89  Mific.  616,  152 
N.  Y.  S.  201;  Chatham  Nat.  Bank  v. 
Gardner,  31  Pa.  Super.  136;  Wilson 
V.  Clinton  Chapel,  138  Tenn.  396,  198 
S.  W.  244;  atizens'  Nat.  Bank  v.  Ariss, 
68  Wash.  448,  123  Pac.  593.  But  see 
Briel  V.  Exchange  Nat.  Bank,  172  Ala. 
475,  55  So.  808;  Schumacher  v.  Dolan, 
154  la.  207,  134  N.  W.  624;  Daniel  t>. 
GUdden,  38  Wash.  556,  80  Pac.  811, 
27  Yale  L.  J.  686. 

••See  supra,  §282;  Miller  v.  Rey- 
nolds, 92  Hun,  400. 

■^  Jump  V,  Sparling,  218  Mass.  324, 
326,  105  N.  E.  878.  See  also  Daniel 
V.  Glidden,  38  Wash.  556,  563,  80  Pac. 
811,  813;  Citizens'  Nat.  Bank  v.  Ariss, 
68  Wash.  448,  451,  123  Pac.  593,  594. 
Cf.  Rioidan  v,  Thomsbury,  178  Ky. 
324,  198  S.  W.  920;  Phelps  v.  Weber, 


84  N.  J.  L.  630,  87  AU.  469;  Megpwan 
V,  Peterson,  173  N.  Y.  1,  65  N.  E.  738; 
Birmingham  Iron  Foimdry  v.  Regneryi 
33  P&.  Super.  54, 27  Yale  L.  J.  686. 

^  See  Bryant  v.  Banque  du  Peiqile^ 
[1803]  A.  C.  170;  Morison  v.  London  &c 
Bank,  [1914]  3  K.  B.  356. 

■*  In  North  Carolina  the  words  "or 
married  woman"  are  inserted  after  the 
word  infant. 

"*This  was  so  hdd  in  Murray  p. 
Thompson,  136  Tenn.  118,  188  S.  W. 
578,  L.  R.  A.  1917  B.  1172.  In  Roach 
V.  Woodall,  91  Tenn.  206, 18  S.  W.  407, 
it  was  suggested,  prior  to  the  enactment 
of  the  statute,  that  an  infant's  in- 
dorsement was  void.  The  statute  at 
least  makes  it  dear  that  the  indarB&- 
ment  of  an  infant  or  of  a  ooiparatioD 
acting  uUra  vires  is  not  absolute  vokL 
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Section  23,— [FORGED  SIGNATURE;  EFFECT  OF.] 
When  a  signature  is  forged  or  made  without  the  authority 
of  the  person  whose  signature  it  purports  to  be,  it  is  wholly 
inoperative,  and  no  right  to  retain  the  instrument,  or  to 
give  a  discharge  therefor,  or  to  enforce  payment  thereof 
against  any  party  thereto,  can  be  acquired  through  or  under 
such  signature,  unless  the  party,  against  whom  it  is  sought 
to  enforce  such  right,  is  precluded  from  setting  up  the  forgery 
or  want  of  authority. 

Whether  a  forgery  can  subsequently  be  ratified  or  adopted 
without  estoppel  or  new  consideration  is  a  question  to  which 
judicial  answers  are  hopelessly  conflicting.  It  is  pointed  out 
that  since  the  forgery  did  not  purport  to  be  made  on  behalf 
of  the  person  whose  name  was  forged,  there  can  be  no  rati- 
fication. This  criticism  is  sound.  The  person  whose  signature 
it  is  may  indeed  adopt  it,  but  adoption  involves  no  fictitious 
relation,  and  to  sustain  recovery  after  adoption  either  con- 
sideration or  estoppel  should  be  requisite.®^  Called  by  what- 
ever name  the  doctrine  may  be,  the  vital  question  is  whether 
the  enforcement  of  the  instrument  without  this  basis  should 
be  permitted.®^ 

The  right  of  recovery  is  clear  not  only  when  consideration 


•^  See  Capps  v,  Hensley,  23  Okl.  311, 
100  Pac.  515;  Edwards  v.  Heralds  of 
Liberty,  263  Pa.  548,  107  Atl.  324. 

•s  Enforcement  was  allowed  in  Union 
Bank  v.  Middlebrook,  33  Conn.  95; 
Livings  v.  Wiler,  32  HI.  387;  Hefner  v. 
Vandolah,  62  HI.  483, 14  Am.  Rep.  106; 
Fay  V.  Slaughter,  194  HI.  157,  167,  62 
N.  E.  592,  56  L.  R.  A.  564,  88  Am.  St. 
Rep.  148;  Casco  Bank  v.  Keene,  53  Me. 
103;  Greenfield  Bank  v.  Crafts,  4  Allen, 
447;  Wellington  v.  Jackson,  121  Mass. 
157;  Central  Bank  v,  Copp,  184  Mass. 
328,  68  N.  E.  334;  Fitzpatrick  v.  School 
CoDomrs.,  7  Himiph.  224,  46  Am.  Dec. 
76;  Marks  v.  Schram,  109  Wis.  452, 
84  N.  W.  830.  See  also  Campbell  v, 
CampbeU,  133  Cal.  33,  65  Pac.  134; 
Ofenstein  v,  Bryan,  20  App.  D.  C.  1; 
Smith  V,  Tramel,  68  la.  488,  27  N.  W. 


471;  Myer  v,  Wegener,  114  la.  74,  86 
N.  W.  49;  Carthage  Bank  v.  Butter- 
baugh,  116  la.  657,  88  N.  W.  954; 
Forsythe  v.  Bonta,  5  Bush,  547.  On 
the  other  hand,  the  adoption  was  held 
invalid  in  Brook  v.  Hook,  L.  R.  6  Ex. 
89;  Barry  v.  Kirkland,  6  Ariz.  1,  52 
Pac.  771;  Henry  v.  Heeb,  114  Ind.  275, 
16  N.  E.  606,  5  Am.  St.  Rep.  613  (but 
see  Neal  v.  First  Bank,  26  Ind.  App. 
503);  Wilson  o.  Hayes,  40  Minn.  531, 
42  N.  W.  467,  4  L.  R.  A.  196,  12  Am. 
St.  Rep.  754;  Workman  v.  Wright,  33 
Oh.  St.  405,  31  Am.  Rep.  546;  McHugh 
t;.  County  of  Schuylkill,  67  P&.  391,  5 
Am.  Rep.  445;  Shisler  v.  Vandike,  92 
Pa.  447,  37  Am.  Rep.  702;  Henry,  etc., 
Assoc,  t^.  Walton,  181  F^  201,  37  Atl. 
261. 
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is  given,  but  also  when  the  acknowledgement  of  the  forg^  sig- 
nature takes  place  before  the  purchase  of  the  instrument  in 
question,  and  is  an  inducement  to  such  purchase.  Here  there 
is  an  assertion  of  fact  and  an  estoppel  to  deny  it/' 

Other  circumstances  besides  the  purchase  of  the  forged 
instrument  on  the  faith  of  a  representation  may  afford  ground 
for  an  estoppel.  Thus  where  a  customer  of  a  bank  has  n^li- 
gently  failed  for  a  long  period  to  examine  cancelled  checks 
and  discover  a  forgery,  as  he  would  have  by  such  examination, 
he  is  estopped  afterwards  to  assert  his  claim  against  the  bank 
which  has  been  deprived  of  the  means  to  protect  itself  by 
recovery  over  against  another.**  Under  the  statute  "pre- 
cluded "  perhap  fairly  implies  that  something  m  the  nature 
of  an  estoppel  is  necessary.*'^ 

§  1146.  Consideration  and  value. 

ARTICLE  n 
CONSIDERATION 


Section  24.— [PR^UMPTION  OF  CONSIDERATION.] 
Every  negotiable  instrument  is  deemed  prima  fade  to  have 
been  issued  for  a  valuable  consideration;  and  every  person 
whose  signature  appears  thereon  to  have  become  a  party 
thereto  for  value.^ 


"  As  to  the  drcumstanoes  suffident 
to  create  an  estoppd,  see  Terry  v. 
BisseU,  26  Good.  23,  41;  Traders'  Nat. 
Bank  v.  Rogers,  167  Mass.  315,  45  N. 
E.  023,  36  L.  R.  A.  539,  57  Am.  St. 
Rep.  468;  Grout  v.  DeWolf,  1  R.  1. 393; 
Pettyjohn  v.  National  Exchange  Bank, 
101  Va.  111,43S.E.203. 

*^  Leather  Manufacturers'  Nat.  Bank 
V.  Morgan,  117  U.  S.  96,  29  L.  Ed. 
811,  6  Sup.  Ct.  657;  California  Vege- 
table Union  t;.  Crocker  Nat.  Bank, 
(Calif.  1918),  174  Pic.  920.  C/. 
TTAmling  Wixard  Oil  Co.  v.  United 
States  Express  Co.,  265  HI.  156,  106 


N.  E.  623,  and  see  32  Earv.  L.  Rer. 
287. 

«*See  CatskiU  Nat.  Bank  v.  Lasher, 
84  N.  Y.  Misc.  523,  147  N.  Y.  S.  641; 
Gluckman  v.  Darling,  85  N.  J.  L.  457, 
89  Atl.  1016;  Olsgaid  v,  Lemke,  32  N. 
Dak.  551,  156  N.  W.  102;  Denison  r. 
Gholson  Dry  Goods  Co.,  135  Tenn.  60, 
185  S.  W.  723. 

^  A  renewal  note  is  no  more  1iindi«»e 
than  the  original  note  if  that  was  not 
supported  by  valuable  oonsideratioo. 
Seager  &.  Drayton,  217  Mass.  571,  105 
N.  E.  461,  and  see  supra,  }  115. 
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In  this  and  the  following  sections  the  statute  includes  with 
identical  treatment  two  questions  not  previously  regarded  as 
identical  by  the  common  law: — 

(1)  How  far  consideration  is  necessary  to  support  the 
several  promises  on  negotiable  instruments;  and  when  con- 
sideration is  necessary  what  is  its  essence? 

(2)  What  "value"  must  be  given  by  the  transferee  of  an 
instrument  in  order  to  constitute  him  a  purchaser  for  value, 
or  holder  in  due  course? 

The  law  prior  to  the  statute  was  perfectly  clear  in  regard 
to  the  first  question.  Between  immediate  parties  the  same 
kind  of  consideration  was  necessary  as  is  essential  to  support 
any  contractual  promise.^  On  the  second  question,  however, 
the  law  was  in  conflict  as  wiU  appear  from  the  comment  on 
the  following  section  of  the  statute. 

Section  26.— [CONSmERATION,  WHAT  CONSTI- 
TUTES.] Value  is  any  consideration  sufficient  to  support 
a  simple  contract.  An  antecedent  or  pre-existing  debt  con- 
stitutes value;  and  is  deemed  such  whether  the  instrument 
is  payable  on  demand  or  at  a  future  time.^ 

An  obvious  pinpose  of  this  section  was  to  settle  the  conflict 
of  decisions  in  regard  to  the  value  essential  to  constitute  a 
transferee  a  purchaser  for  value  or  holder  in  due  course.  Prior 
to  the  enactment  of  the  statute  it  was  held  in  New  York  that 
one  to  whom  negotiable  paper  was  transferred  either  in  pay- 
ment of,  or  as  security  for  an  antecedent  debt  was  not  a  pur- 
chaser for  value;  and  a  minority  of  States  followed  this  rule, 
especially  where  the  instrument  was  given  only  for  security .•• 
The  statute  clearly  adopts  the  rule  of  the  greater  number  of 


^See supra,  §  108. 

*  See  supm,  §  108.  In  the  Wisconsin 
Act  the  words  "discharged,  extin- 
guished or  extended''  are  inserted 
after  the  word  "debt/'  and  at  the  end 
of  the  section  is  added:  "But  the 
indorsement  or  delivery  of  negotiable 
paper  as  collateral  security  for  a  pre- 
existing debt,  without  other  considera- 
tion, and  not  in  pursuance  of  an  agree- 


ment at  the  time  of  delivery,  by  the 
maker,  does  not  constitute  value." 
The  definition  of  value  in  the  Negotia- 
ble Instruments  Law  is  adopted  in 
substance  in  the  subsequoit  Uniform 
Commercial  Acts  on  Sales,  Bills  of 
Lading  and  Warehouse  Receipts. 

•<»  See  1  Ames,  Bill  and  Notes,  650, 
n.  667  n.;  Daniel  Neg.  Inst.,  §}  184, 
820. 
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courts  prior  to  its  enactment  so  far  as  concerns  the  discharge 
of  an  antecedent  debt,*""  and  though  it  is  not  clearly  stated 
that  taking  as  security  for  an  antecedent  debt  is  also  ^ving 
value,  where  neither  extension  nor  forbearance  is  promised 
by  the  creditor,  the  decisions  under  the  statute  seem  to  treat 
a  transferee  as  giving  value  regardless  of  whether  he  takes 
the  instrument  in  payment  of,  or  as  security  for  an  antecedent 
debt.^ 

If,  however,  the  same  rule  is  to  be  applied  to  the  enforce- 
ment of  the  promises  between  immediate  parties  to  an  instru- 
ment, a  note  given  as  seciuity  for  the  unmatured  debt  of  an- 
other, or  an  indorsement  on  the  unmatured  note  of  another 
after  its  discount  by  the  holder,  is  supported  by  sufficient 
consideration — a  result  certainly  at  variance  with  the  law 
as  it  existed  before  the  enactment  of  the  statuteJ^  Whether 
the  courts  will  accept  this  conclusion  is  perhaps  not  yet  wholly 
clear,  but  from  such  decisions  as  have  been  made  it  seems 
very  unlikely  J* 


^  The  New  York  Court  of  Appeals 
reoognices  this  change  in  the  law  of 
New  York.  Kelao  v.  Ellis,  224  N.  Y. 
628,  121  N.  £.  364. 

^  Scherer  v.  Everest,  168  Fed.  822, 
04  C.  C.  A.  346;  Melton  v.  Pensacola 
Bank,  190  Fed.  126,  111  C.  C.  A.  166; 
Vogler  V.  Manson,  (Ala.  1917),  76 
So.  117;  ChTBtal  River  Lumber  Co.  v. 
Ck>nsolidated  Naval  Stores  Ck>.,  63 
Fla.  119,  58  So.  129;  Voss  v.  Chamber- 
lain, 139  la.  569,  179  N.  W.  269,  19 
L.  R.  A.  (N.  S.)  106,  130  Am.  St. 
Rep.  331;  State  Bank  v.  Bilsted,  162 
la.  433,  136  N.  W.  204,  49  L.  R.  A. 
(N.  S.)  132;  LoweU  v.  Bickford,  201 
Mass.  543,  88  N.  E.  1;  Bumes  v.  New 
Mineral  Fertilizer  Co.,  218  Mass.  300, 
105  N.  E.  1074;  Graham  v.  Smith,  155 
Mich.  65,  118  N.  W.  726;  Snelling 
State  Bank  v,  Clasen,  132  Minn.  404, 
157  N.  W.  643;  First  Nat.  Bank  v. 
McGrath,  111  Miss.  872,  72  So.  701; 
Central  Bank  v,  Lyda,  (Mo.  App. 
1916),  191  S.  W.  245;  Kelso  v.  EUis, 
224  N.  Y.  528,  121  N.  E.  364;  King  v. 


Bowling  Green  Tnist  Go.,  146  N.  Y; 
App.  Div.  398,  402,  129  N.  Y.  S.  977. 
Brewster  v.  Shrader,  26  N.  Y.  Misc 
480,  57  N.  Y.  S.  606;  Manufacturing 
Co.  V.  Sunmiers,  143  N.  C.  102,  55  S.  K 
522;  Smathers  v.  Toxaway  Hotd  Co., 
162  N.  C.  346,  78  S.  £.  224;  Second 
Nat.  Bank  v.  Werner,  19  N.  Dak.  485^ 
126  N.  W.  100;  Crane  v.  Hall  (Tenn.), 
213  S.  W.  414;  Helper  State  Bank  v. 
Jackson,  48  Utah,  430,  160  Pac.  287; 
Am^can  Bank  v.  McComb,  106  Va. 
473,  54  S.  E.  14;  German-Ameiicaa 
Bank  o.  Wright,  85  Wash.  460,  145 
Pac.  769,  Ann.  Gas.  1917  D.  381. 
For  the  cases  deciding  whether  taking 
chattel  property  as  payment  or  security 
for  an  antecedoit  debt  is  a  takiog  for 
value,  see  Williston,  Sales,  §  620. 

^1  See  8upra,  §  108. 

'^In  the  following  cases  where  the 
Negotiable  Instruments  Law  was  appli- 
cable, the  promise  was  held  nudum 
pactum,  Zadek  v.  Forcheimer,  (Ala. 
App.  1918),  77  So.  941;  American 
Multigraph  Sales  Go.  9.  Grant,   135 
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Whatever  may  ultimately  be  decided  where  the 
merely  accepts  an  instrument  or  signature  as  secu 
agreement  to  forbear  or  to  extend  the  time  of  pay 
the  debt  of  another  is  unquestionably  sufficient  consi 
to  support  a  promise  on  a  negotiable  instrument/'  a 
it  would  be  sufficient  to  support  an  informal  promise; 


Minn.  208,  160  N.  W.  676;  Schaus  v. 
Henry,  89  N.  J.  L.  607,  99  Atl.  188; 
Roseman  p.  Mahony,  86  N.  Y.  App.  D, 
377,  83  N.  Y.  S.  749;  Rogonraki  v. 
BriU,  131  N.  Y.  8.  589;  Wetmore  A 
Morae  Granite  Ck).  v.  Ryle  (Vt.),  107 
Atl.  109.  In  Holmes  v.  Webb,  166 
Wis.  280,  s.  c.  9ub  nom.  Holmes  v, 
Wisconsin  Grain  Ac.  Co.,  164  N.  W. 
1007,  though  a  majority  of  the  court 
held  that  lack  of  consideration  had  not 
been  proved  since  it  did  not  appear 
that  the  antecedent  debt  had  not  been 
extended,  they  implied  that  otherwise 
recovery  could  not  be  allowed.  The 
words  of  the  Wisconsin  statute,  how- 
ever, differ  from  the  standard  form  of 
the  Uniform  Law. 

In  Widger  v.  Baxter,  190  Mass.  130, 
76  N.  E.  509,  3  L.  R.  A.  (N.  S.)  436, 
a  note  signed  by  husband  and  wife  for 
an  antecedent  debt  due  from  the 
husband,  which  had  been  discharged 
in  insolvency,  was  held  without  con- 
sideration as  against  the  wife,  the 
court  saying,  at  page  132:  "A  wife's 
note,  given  to  a  third  person  in  pay- 
ment of  her  husband's  debt,  is  for  a 
valuable  consideration;  but  a  note 
given  as  security  for  such  a  debt, 
previously  existing,  is  not.  To  make 
a  note  of  the  latter  kind  valid  there 
must  be  a  new  consideration."  The 
Negotiable  Instruments  Law  though 
then  recently  enacted  and  applicable 
to  the  case  was  not  cited. 

In  Lowell  v,  Bickford,  201  Mass. 
543,  88  N.  E.  1,  a  subsequent  note 
gjven  as  security  for  an  earlier  indebt- 
edness was  enforced  but  there  was 
dear  consideration  for  the  later  note 
in  a  promise  of  forbearance  by  tho 


creditor.  Thus  the  distini 
the  previous  case  was  obvio 
court  made  the  unnecessary 
that  in  Widger  v.  Baxter, 
130,  76  N.  E.  509,  3  L.  R. 
436,  ''there  was  no  preexi 
in  existence  when  the  wife's 
given." 

In  Neal  v.  Wilson,  213  1 
100  N.  E.  544,  a  check  wi 
make  good  an  overdraft  c 
person  and  the  drawer  of 
was  held  liable.  Here  the  < 
dearly  given  in  satisfactit 
antecedent  debt  not  merdy  i 
for  it,  but  the  court  said:  ' 
defendant  for  the  accommod 
debtor  and  without  considers 
his  note  or  check  to  a  credi 
debtor  in  payment  of  or  as  s( 
the  debt  due  from  the  debt 
creditor,  he  is  liable  to  the  c 
the  note  or  check.  That  is  t 
the  negotiable  instruments  $ 
c.  73,  §46),  which  governs 
The  negotiable  instruments  i 
regard  is  a  codification  of  thi 
law."  A  similar  statement 
in  the  case  of  Seager  v,  Dra 
Mass.  571,  105  N.  E.  461. 

7«  Russell  Electric  Co.  v. 
79  Conn.  709,  66  Ati.  531; 
Mohn,  181  Iowa,  119,  164  IN 
Bank  of  Montreal  v.  Bee 
Mmn.  81,  157  N.  W.  1070; 
Bank  v.  Oaks,  184  Mo.  App 
S.  W.  679;  Milius  v,  Eauffi 
N.  Y.  App.  D.  442,  93  N.  ^ 
Hohnes  v.  Webb,  166  Wis. 
nom.  Holmes  v,  Wisconsin  < 
Co.,  164  N.  W.  1007. 

'^*  See  supra,  §  135. 
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the  claim  in  question  has  matured,  it  is  often  possible  to  find 
facts  warranting  an  implication  of  a  promise  of  extension  or 
forbearance.^* 

Merely  crediting  a  customer  with  the  proceeds  of  a  dis- 
counted note  for  his  future  drawing  will  not  constitute  a  bank 
a  holder  for  value/*  This  is  inconsistent  with  the  language  of 
section  25;  though  undoubtedly  in  accord  with  principle  apart 
from  the  statute.  The  bank  by  its  discount  and  credit  in  ef- 
fect has  made  a  promise  to  pay  the  amount  with  which  it  credits 
the  customer.  This  promise  would  be  ''sufficient  to  support 
a  simple  contract."  "  Where,  however,  the  bank  permits  the 
customer  to  check  out  the  proceeds  of  discounted  pap^ , 
there  is  no  doubt  that  it  is  a  holder  for  value.^  And  so  where 
an  obhgation  is  incuired  by  the  bank  in  reliance  on  the  pro- 
ceeds of  the  discount.^ 

If  the  proceeds  by  agreement  are  used  to  pay  a  debt  due 
from  the  customer  to  the  bank,  the  latter  has  indisputably 
given  value,^  but  if  the  application  was  not  made  by  agree- 
ment but  by  the  mere  exercise  of  the  banker's  lien  or  right 
of  set-ofif  the  contraiy  conclusion  has  been  reached  in  New 


^*  See  Many  v.  Knieger,  153  HI.  App. 
327;  Zimbeknan  v.  Finncgan,  141  la. 
368,  118  N.  W.  312. 

^Tatum  V.  Commercial  Bank,  185 
Ala.  249,  254,  64  So.  561;  City  D^xwit 
Bank  v.  Green,  130  la.  384,  106  N.  W. 
M2;  McNight  v.  Parsons,  136  la.  390, 
113  N.  W.  858,  22  L.  R.  A.  (N.  S.) 
718,  125  Am.  St.  Rep.  265;  Merchants 
Nat.  Bank  v,  Santa  Maria  Sugar  Co., 
162  N.  Y.  App.  Div.  248,  147  N.  Y.  S. 
408;  Elgin  City  Banking  Co.  v.  Hall, 
119  Tenn.  548,  108  S.  W.  1068;  MiUer 
V,  Norton,  114  Va.  609,  610,  77  S.  E. 
452.  But  see  contra^  Royal  Bank  o. 
Tottenham,  [1894]  2  Q.  B.  715,  717, 
718;  Capital  d  Counties  Bank  t>.  Gor- 
don, [1903]  A.  C.  240,  245.  C/.  Gaden 
0.  Newfoundland  Sav.  Bank,  [1899] 
A.  C.  281. 

"See  Marling  v,  Fitzgerald,  138 
Wis.  93,  120  N.  W.  388,  131  Am.  St. 
Rep.  1003. 

"  National  Bank  v,  Silke,  [1891]  1 


Q.  B.  435,  439;  Citizens'  Nat.  Bank  p. 
Bucheit,  14  Ala.  App.  511,  71  So.  82; 
Bland  v.  Fidelity  Truat  Co.,  71  FlA. 
499,  71  So.  630,  L.  R.  A.  1916  F.  209; 
Merchants  Bank  v.  Santa  Maria  Sugar 
Co.,  162  .N.  Y.  App.  Div.  248,  147 
N.  Y.  S.  498;  Northfield  Nat.  Bank  v. 
Amdt,  132  Wis.  383, 112  N.  W.  451, 12 
L.  R.  A.  (N.  8.)  82. 

"Elmore  County  Bank  v.  Avaat» 
189  Ala.  418,  66  So.  509;  Montrose 
Savings  Bank  v,  Claussen,  137  la.  73, 
114  N.  W.  547;  National  Bank  of 
Commerce  v.  Armbruster,  42  Okla.  65, 
140  Pac.  1190.  See  also  Hermann's 
Ex.  V.  Gregoiy,  131  Ky.  819,  115  S.  W. 
809. 

»  Mechanics'  Bank  v.  ChaniavoyDe^ 
69  N.  J.  L.  256,  55  AtL  1080,  101  Am. 
St.  Rep.  701;  Wallabout  Bank  p. 
Peyton,  123  N.  Y.  App.  D.  727,  108 
N.  Y.  S.  42;  Oi^e  o.  ArawtroDg  (OkL), 
15C  Pac.  1139. 
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York.®*    It  is  not  requisite  that  value  be  adequate,  1 
one  who  takes  paper  at  a  large  discount,**  or  simply 
for  a  short  time  to  enforce  a  claim  against  a  third 
may  be  a  holder  in  due  course.    But  a  large  discount 
evidence  of  bad  faith  when  taken  in  connection  wil 
circumstances.*^ 

Section  26.— [WHAT  CONSTITUTES  HOLDEI 
VALUE.]  Where  value  has  at  any  time  been  given 
instrument^  the  holder  is  deemed  a  holder  for  value  in 
to  all  parties  who  became  such  prior  to  that  time. 

Section  27.— [WHEN  LIEN  ON  INSTRUMENT 
STITUTES  HOLDER  FOR  VALUE.]  Where  the  hoi 
a  lien  on  the  instrument,  arising  either  from  contrac 
implication  of  law,  he  is  deemed  a  holder  for  value 
extent  of  his  lien.^^ 

Section  28.— [EFFECT  OF  WANT  OF  CONSE 
HON.]  Absence  or  failure  of  consideration  is  ma 
defense  as  against  any  person  not  a  holder  in  due  < 
and  partial  failure  of  consideration  is  a  defence  pro 
whether  the  failure  is  an  ascertained  and  liquidated  a 
or  otherwise.®* 


>^  Consolidation  Nat.  Bank  v.  Kirk- 
land,  99  App.  Div.  121,  91  N.  Y.  S.  353. 
But  see  Sec.  27.  The  words  "  by  impli- 
cation of  law"  in  that  section  would 
seem  to  require  an  opposite  decision. 

"Ham  V.  Merritt,  150  JCy.  11,  149 
S.  W.  1131;  WeUs  v.  Duffy,  69  Waah. 
310,  124  Pac.  907. 

"  Bank  of  Montreal  v,  Beecher,  133 
Minn.  81,  167  N.  W.  1070. 

*^  Harris  v.  Johnson,  89  Conn.  128, 
93  Atl.  126. 

»  See  Crewdson  v.  Shultz,  165  C.  C. 
A.  434,  254  Fed.  24;  Continental 
Credit  Co.  V.  Ely,  91  Conn.  553,  100 
AU.  434;  Elk  Valley  Coal  Co.  v.  Third 
Nat.  Bank,  157  Ky.  617,  163  8.  W. 
766;  Citizens  Bank  v.  limpright,  93 
Wash.  361,  160  Pac.  1046.  The  trans- 
feree from  such  a  lienholder  may 
recover  the  full  amount  if  he  pa3rs 


value  in  good  faith.     Bumee  i 
Mineral  Fertilizer  Co.,  218  M 
105  N.  E.  1074. 

"  It  seems  clear  under  this 
taken  in  connection  with  Sec. 
whatever  may  have  been  the  r 
to  the  enactment  of  the  stat 
supraf  §  108),  the  burden,  not 
introducing  some  evidence  of 
consideration  but  of  ultimately 
such  lack,  is  thrown  upon  the 
ant;  but  a  number  of  decision, 
to  notice  the  effect  of  the  stati 
followed  their  previous  rule  t 
ultimate  burden  is  upon  the 
to   establish   sufficient   consid 
The  matter  is  discussed  with 
of  cases  in  Shaffer  v.  Bond,  1 
648,  99   Atl.  973,  where   the 
conclusion  is  reached.    See  als 
bins  Hotel  Co.  v,  Beissbarth  (N 


2130 


WILLISTON  ON  GONTRACTB 


§1147 


§  1147.  Accommodation  parties. 

Section  29  — [LIABILITT      OF      ACCOMMODATION 
PARTY.]  An  accommodation  party  is  one  who  has  signed 
the  instrument  as  maker,  drawer,  acceptor,  or 


without  receiving  value  therefor,  and  for  tiie  purpose  of 
lending  his  name  to  some  other  person.  Such  a  person  is 
liable  on  the  instrument  to  a  holder  for  value,  notwithstanding 
such  holder  at  the  time;of  taking  the  instrument  knew  him  to 
be  only  an  accommodation  party.^ 

This  section  does  not  affect  the  capacity,  or  lack  of  capacity 
to  make  an  accommodation  indorsement.  By  statute  in  some 
States,  a  married  woman  is  incapable  of  contracting  as  surety 
for  her  husband.^  Corporations  cannot  generally  bind  them- 
selves in  this  way.^'  Nor  has  a  partner  authority  to  sign  the 
partnership  name  for  accommodation.^  If  a  valid  acconmio- 
dation  signature  is  made,  knowledge  by  one  who  discounts  the 
instrument  that  it  was  given  for  accommodation  will  not  limit 
his  rights.  This  was  true  before  the  enactment  of  the  statute, 
and  is  expressly  provided  therein.'^ 

Whether  the  authority  to  transfer  accommodation  paper 
is  revoked  on  the  matiuity  of  the  paper  so  that  the  accommo- 
dated party  no  longer  can  give  a  right  even  to  a  holder  for 
value,  is  disputed.  If  an  express  agreement  were  made  by 
which  the  accommodated  party  undertook  to  pay  the  obli- 
gation at  matiuity  this  agreement  would,  it  seems,  deariy 


174  N.  W.  217,  and  Brannan,  Neg. 
Inst.  Law  (3d  ed.)  p.  95. 

''In  the  Illinois  Act  the  words 
"without  receiving  value  therefor" 
are  omitted  and  at  the  end  of  the 
section  is  added,  "and  in  case  a  trans- 
fer after  maturity  was  intended  by  the 
accommodating  party,  notwithstanding 
such  holder  acquired  title  after  matu- 
rity." 

*See  People's  National  Bank  v. 
Schepflin,  73  N.  J.  L.  29,  62  Atl.  333, 
and  9upraj  §  269. 

*See  Monimient  National  Bank  v. 
Globe  Works,  101  Mass.  57;  J.  G. 
Brill  Co.  V,  Norton  A  Taunton  Street 


Ry.  Co.,  189  Mass.  431,  75  N.  E.  1O90, 
2  L.  R.  A.  (N.  S.)  525;  Jaoobw  v. 
Jamestown  Mantel  Co.,  211  N.  Y. 
154,  105  N.  E.  210;  Cox  A  Sons  Co.  r. 
Northampton  Brewing  Co.,  245  Pel 
St.  418^  91  Atl.  859,  Ann.  Gas.  1016  A. 
86. 

•oTanner  v.  Ban,  1  Pel  St.  417. 

•^See  Neal  v.  Wilson,  213  Mass. 
336,  100  N.  E.  544;  Packard  v.  Wind- 
hob,  88  N.  Y.  App.  Div.  365,  84  N,  Y. 
S.  666;  Marling  v.  Jones,  138  Wis.  82, 
119  N.  W.  931,  131  Am.  St.  Rep.  996. 
Cf.  Lackawanna  Trust  Co.  v.  Caiiuod 
(Pa.),  107  AU.  693. 
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create  an  equity  and  one  who  took  the  note  after      i 
would  take  subject  to  the  equity.    It  seems  a  fair  in 
from  the  mere  fact  of  accommodation  that  the  accon. 
party  does  make  such  agreement.    For  this  reasoi 
chaser  after  matiuity  has  generally  been  denied  the     i 
recover.**    Under  the  Negotiable  Instruments  Law,  .    ' 
the  Wisconsin  court  has  held  that  transfer  after  i    i 
affords  no  defence  to  the  accommodating  party.'' 

§  1148.  How  instruments  are  negotiated. 

ARTICLE  m 

NEGOTIATION 

Section  80.— [WHAT  CONSTITUTES  NEGOTIi 
An  instrument  is  negotiated  when  it  is  transferrc 
one  person  to  another  in  such  manner  as  to  constil 
transferee  the  holder  thereof.    If  payable  to  bear  : 
negotiated  by  delivery;  if  payable  to  order  it  is  negoti  I 
the  indorsement  of  the  holder  completed  by  delivery^ 

This  section  does  not  lay  down  an  exclusive  mei 
transferring  the  property  in  a  negotiable  instrument, 
though  it  had  written  upon  it  a  special  indorsemei 
particular  person  may  be  sued  on  by  another  person  U 
it  had  been  assigned  without  indorsement.'^  The 
does,  however,  prescribe  an  exclusive  method  of  neg( 
the  instrument,  that  is,  transferring  a  title  free  from  e 

§  1149.  What  amounts  to  an  indorsement. 

Section  31.— [INDORSEMENT;  HOW  MADE.]  I 

>*See  28  Harv.  L.  Rev.  493,  4d5,  Professor  Braxman,  26  Harv. 

59  U.  of  Pa.  L.  Rev.  471,  486.  493,  497. 

•>  Marling  v.  Jones,  138  Wis.  82,  119         ^*  An  instrument  may  be 

N.  W.  931,  131  Am.  St.  Rep.  996.    It  ated "   within    the   meaning 

will  be  observed  that  section  29  of  the  section  by  delivery  to  the  pa^ 

statute  uses  the  phrase  ''holder  for  infra,  §  1157. 
value''  which  is  defined  in  section  26         ^  Carter  v.  Butler,  264  Mo.  { 

of  the  Act.     Marling  v,  Jones  was  174  S.  W.  399,  Ann.  Cas.  1917 

decided  largely  on   the  strength  of  See  infra,  Sec.  49,  §  1155. 
these   words.     See   the   criticism   of 
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dorsement  must  be  written  on  the  instrument  itself  or  upon  a 
paper  attached  thereto.  The  signature  of  the  indorser,  with- 
out additional  words,  is  a  sufBcient  indorsement^ 

The  indorsement  may,  like  any  other  signature,  be  made 
in  any  form  or  any  medium.*' 

This  section  does  not  completely  define  an  indorsement, 
and  some  questions  litigated  before  the  passage  of  the  statute 
are  still  open  to  argument.  Thus  the  statute  does  not  state 
whether  an  assignment  or  a  guaranty  operates  as  an  indorse- 
ment. An  indorsement  normally  involves  both  a  transfer 
of  the  indorser's  rights,  and  an  obligation  on  his  part.  An 
assignment  written  on  the  note  clearly  indicates  an  intent 
to  transfer  the  instrument.^  But  no  clear  intait  is  manifested 
to  create  an  obligation  on  the  part  of  the  assignor.  Never- 
theless by  the  weight  of  authority,  apart  from  statute,  an 
assignment  is  in  l^al  effect  an  indorsement,^  and  it  is  also 
so  held  under  the  Act.^  A  guaranty,  however,  written  by  the 
transferor  of  an  instrument  upon  it,  is  not  equivalent  to  an 
indorsement,  but  imposes  only  the  obligations  of  a  guarantor 
both  at  Common  Law,^  and  under  the  Act.'    The  guaranty 

M  In  the  Illinois  Act  the  following  **  Sean  v,  Lants,  47  la.  S58;  Fanis- 

woids  are  added  ''and  the  addition  of  worth  v.  Burdick,  94  Kana.  749,  147 

words  of  assignment  or  guaranty  shall  Fac.  863;  Adams  v.  Blethen,  66  Me. 

not  negative  the  additional  effect  of  the  19,  22  Am.  R^.  547;  Maine  Trust  and 

signature  as  an  indorsement,  unless  Banking  Co.  v.  Butler,  45  Minn.  506, 

otherwise  expressly  stated."  48  N.  W.  333, 12  L.  R.  A.  370;  Maikey 

^  E.  g.,  an  indorsement  by  means  of  v.  Corey,  108  Mich.  184,  66  N.  W.  493, 

a  rubber  stamp  made  on  behalf  of  a  36  L.  R.  A.  117,  62  Am.  St.  Rep.  698; 

holder  with  his  authority  is  sufficient.  Davidson  v.  Powell,  114  N.  C.  575,  19 

American  Union  Trust  Co.  v.  Never  S.  £.  601;  Copeland  v.  Burke,   (OkL 

Break  Range  Co.,  196  Mo.  App.  206,  1916),  158  Pac.  1162,  L.  R.  A.  1917  A 

190  S.  W.  1045;  Mayers  v.  McRinmion,  1165.    A  contrary  decision  is  I^^oas  9, 

140  N.  C.  640,  53  S.  £.  447,  111  Am.  Divelbis,  22  Pa.  185. 

St.  Rep.  879;  Evans  v.  Freeman,  142  ^  Famsworth  v.  Burdick,   94  Ksn. 

N.  C.  61,  54  S.  E.  847;  Flanders  v.  749, 147  Pac.  863;  Thorp  v.  Mindeman, 

Snare,  37  Pa.  Sup.  Ct.  28.     So  an  123  Wis.  149,  101  N.  W.  417,  68  L.  R 

indorsement  if  made  as  such  by  the  A.  146,  107  Am.  St.  1003.     But  see 

legal  holder  need  not  be  in  the  name  by  Gale  v.  Mayhew,  161  Mich.  96,  125 

which  the  holder  is  designated  as  payee  N.  W.  781,  29  L.  R.  A.  (N.  S.)  648. 

or  indorsee  on  the  instrument.    Ames  *  Belcher  v.  Smith,   7   Cush.  '482; 

Cas.  B.  &  N.,  I.  346,  347,  U,  564,  565.  MiUer  v,  Gaston,  2  HiU,  188;  So&niy 

See  further,  supraf  §  585.  v,  Johnston,  1  Watts  &  S.  307. 

«HaU  V.  Toby,  110  F^.  318,  1  AtL  >  Ireland  i;.   Floyd,  42  Okla.  609^ 

369.  142  Pac.  401,  1915  C.  L.  R.  A  861. 
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is  itself  not  n^^otiable,  but  merely  assignable  like  a 
chose  in  action/  and  one  who  purchases  from  a  1 
gets  merely  a  guaranty  on  the  back  of  the  instnmM 
of  an  indorsement,  takes  subject  to  equities.'^ 

§  1160.  Partial  indorsements  invalid. 

Section  32 —[INDORSEMENT  MUST  BE  09 
INSTRUMENT.]  The  indorsement  must  be  an 
ment  of  the  entire  instrument  An  indorsem^ 
purports  to  transfer  to  tiie  indorsee  a  part  only  of  t] 
payable,  or  which  purports  to  transfer  the  insti 
two  or  more  indorsees  severallyi  does  not  operate  as 
tion  of  the  instrument  But  where  the  instrument 
paid  in  part,  it  may  be  indorsed  as  to  the  residue.* 


§  1161.  Various  Idnds  of 

Section  33.— [KINDS  OF  INDORSEMENT.]  Ax 
ment  may  be  either  special  or  in  blank;  and  it  nu 
either  restrictive  or  qualifiedi  or  conditional. 

Section  34.— [SPECIAL  INDORSEMENT;  IH 
MENT  IN  BLANK.]  A  special  indorsement  spe 
person  to  whom,  or  to  whose  order,  the  instrun! 
be  payable;  and  the  indorsement  of  such  indorsi 
cessary  to  the  further  negotiation  of  the  instrum 
indorsement  in  blank  specifies  no  indorsee,  and  a 
ment  so  indorsed  is  payable  to  bearer,  and  may 
tiated  by  delivery. 

Section  36.— [B L A N K  INDORSEMENT 
CHANGED  TO  SPECIAL  INDORSEMENT.]  Tl 
may  convert  a  blank  indorsement  into  a  special  ind 

See  also  Stephens  v.  Bowles  (Mo.  App.)i  court  held  such  a  guaranty 

206  S.  W.  589,  where  the  signature  was  and  purposes  an  indorsem 

"as  surety."  First  Nat.  Bank  v.  Baldwi 

«  Edgerly  v.  Lawson,  176  Mass.  551,  25, 158  N.  W.  371. 

57 N. E.  1020, 51 L. R. A. 432.  'See   Offenstein  v.    W< 

» Central  Trust  Co.  v.  First  Nat.  Kan.  739,  132  Pac.  991; 

Bank,  101  U.  S.  68,  25  L.  Ed.  876;  MuUer,  164  N.  Y.  App.  I 

Ireland  v.   Floyd,   42  Okl.  609,   142  N.    Y.    S.   620;    Smith 

Fac.  401,  1915  C.  L.  R.  A.  661.     But  182  Pa.  24,  37  Atl.  844, 

in  Partridge  v.  Davis,  20  Vt.  499,  the  823. 
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by  writing  over  the  signature  of  the  indorser  in  blank  any 
contract  consistent  with  tiie  character  of  tiie  indorsement.^ 

§  1162.  Restrictive  and  qualified  indorsements. 

Section  36.— [WHEN  INDORSEMENT  RESTRICTIVE.] 
An  indorsement  is  restrictive,  which  either, — 

(1)  Prohibits  the  further  negotiation  of  tiie  instrumeiit; 
or 

(2)  Constitutes  the  indorsee  the  agent  of  the  indorser;  or 

(3)  Vests  the  tifle  in  tiie  indorsee  in  trust  for  or  to  the  use 
of  some  other  person. 

But  the  mere  absence  of  words  implying  power  to  nego- 
tiate does  not  make  an  indorsement  restrictive. 


An  indorsement  for  collection  is  restrictive  and  makes  the 
indorsee  merely  a  trustee  to  collect  for  the  beneficial  owner.^ 
It  is  common  to  speak  of  an  indorsee  for  collection  as  an  agent 
rather  than  as  a  trustee,  but  as  such  an  indorsee  can  main- 
tain an  action  in  its  own  name  on  the  instrument,  and  could 
do  so  prior  to  the  Statute,  it  seems  clear  that  he  is  properly 
a  trustee  rather  than  an  agent.'  Whether  an  indorsement 
'Ho  any  bank  or  banker"  though  not  in  terms  an  indorsement 
for  collection  is  by  virtue  of  banking  custom  to  be  so  inter- 
preted is  not  clear.  ^^ 


^  It  seems  improbable  that  any  con- 
tract is  consistent  with  a  blank  in- 
dorsement except  one  which  merely 
affects  the  question  of  the  person  to 
whom  the  obligation  of  the  indorse- 
ment shall  run.  There  is  no  implied 
authority  to  write  a  guaranty  over 
such  an  indorsement,  Belden  v.  Hann, 
61  la.  42,  15  N.  W.  591,  and  its  effect 
cannot  be  varied  by  parol  evidence. 
Torbert  v.  Montague,  38  Colo.  325, 
87  Pac.  1145. 

'Conunercial  Nat.  Bank  v,  Arm- 
strong, 148  U.  S.  50,  37  L.  Ed.  363,  13 
Sup.  Ct.  533;  Lippitt  v.  Thames  L.  & 
T.  Co.,  88  Conn.  185,  90  Atl.  369; 
ArmstroDg  t;.  National  Bank,  90  Ky. 
431,  14  S.  W.  411,  9  L.  R.  A.  553; 


Freeman's  Bank  v.  Tube  Works,  151 
Mass.  413,  24  N.  E.  779,  8  L.  R.  A.  ^ 
21  Am.  St.  Rep.  461;  Bank  of  America 
V.  WaydeU,  187  N.  Y.  115,  79  N.  E. 
857;  Murchison  Nat.  Bank  v.  Dunn 
Oil  Mills,  150  N.  C.  718,  64  S.  E.  885. 
See  also  Werner  Piano  Co.  v,  Hender- 
son, 121  Ark.  165, 180  S.  W.  495. 

'Regina  Flour  Mill  Co.  v.  Holmes^ 
156  Mass.  11,  30  N.  E.  176;  Ward  r. 
Tyler,  52  Pa.  393;  Metxger  r.  Sgall, 
83  Wash.  80,  145  Pac.  72. 

^oSee  First  Nat.  Bank  o.  Weitid, 
239  Fed.  497,  152  C.  C.  A.  375;  Qti- 
aens'  Trust  Co.  v.  Ward,  195  Mo.  App. 
223,  190  S.  W.  364;  National  Bank  of 
Commerce  v.  Bossemeyer,  101  Neb. 
96, 162  N.  W.  503,  L.  R.  A.  1917  E.  374. 
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Section  37 —[EFFECT  OF  RESTRICTING  IN] 
MENT;  RIGHTS  OF  INDORSEE.]  A  restrictive 
ment  confers  upon  the  indorsee  the  right, — 

(1)  To  receive  payment  of  the  instrument; 

(2)  To  bring  any  action  thereon  that  the  indors 
bring; 

(3)  To  transfer  his  rights  as  such  indorsee,  wl 
form  of  the  indorsement  authorizes  him  to  do  so. 

But  all  subsequent  indorsees  acquire  only  the 
the  first  indorsee  under  the  restrictive  indorsement.^ 
38.— [QUALIFIED  INDORSEMENT.]  A  ( 
constitutes  the  indorser  a  mere  assignc 
tifle  to  the  instrument  It  may  be  made  by  addinj 
indorser's  signature  the  words  **  without  recourse  '^ 
words  of  similar  import.  Such  an  indorsement  d 
impair  the  negotiable  character  of  the  instruments^ 
Section  39.— [CONDITIONAL  INDORSEMENT.] 


^^Li  the  Illinois  Act  the  following 
words  are  added  to  subsection  2:  "or 
except  in  the  case  of  a  restrictive  in- 
dorsement specified  in  section  36 — 
subsection  2 — any  action  against  the 
indorser  or  any  prior  party  that  a 
special  indorsee  would  be  entitled  to 
bring.''  Subsection  3  reads  as  follows: 
"  (3)  To  transfer  the  instrument,  where 
the  form  of  the  indorsement  authorizes 
him  to  do  so''  and  at  the  end  of  the 
section  is  added:  ''specified  in  section 
36 — subsection  1 — and  as  against  the 
principal  or  cestui  que  trust  only  the 
title  of  the  first  indorsee  under  the 
restrictive  indorsement  specified  in 
section  36 — subsections  2  and  3  respec- 
tively." See  National  Bank  v,  Bosse- 
meyer,  101  Neb.  96,  162  N.  W.  503, 
L.  R.  A.  1917  E.  374;  Smith  v.  Bayer, 
46  Or.  143,  79  Pac.  497,  114  Am.  St. 
858;  Metzger  v.  Sigall,  83  Wash.  80, 
145  Pac.  72;  American  Sav.  &c.  Bank 
V.  Dennis,  90  Wash.  547,  156  Pac.  559. 

^'See  cases  cited  imder  Sec.  31, 
8Upraf  §  1149.  Though  the  statute 
speaks  of  "adding"  the  words  "without 


recourse,"  it  may  be  shown 
where  the  statute  has  been  p 
the  words  "without  recoiu*s( 
below  one  indorsement  ai 
another  were  written  by  th 
dorser.  Leahmer  v.  McCuJ 
Kan.  451,  162  Pac.  297;  G 
Wallace,  154  Ky.  596,  157  ^ 
49  L.  R.  A.  (N.  S.),  789.  Pi 
enactment  of  the  statute 
evidence  was  admissible,  < 
Fetzer,  47  Neb.  269,  66  N 
even  though  the  holder  wh 
came  such  did  not  know  of 
Fitchburg  Bank  v.  Greenwoo 
434.  The  closing  sentence  c 
tion  was  involved  in  Bank  ol 
V,  Hatcher,  151  N.  C.  359,  66 
134  Am.  St.  Rep.  989;  Pag 
65  Or.  450,  131  Pac.  1013,  4i 
(N.  S.)  247,  Ann.  Gas.  19li 
Elgin  Gity  Banking  Go.  v. 
Tenn.  548,  108  S.  W.  1068; 
Thurston,  38  Utah,  351,  11* 
Dollar  Sav.  &  Trust  Go.  v. 
69  W.  Va.  109,  70  S.  E.  1088 
A.  (N.  S.)  587. 
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an  indorsement  is  conditional,  a  party  required  to  pay  the 
instrument  may  disregard  the  condition,  and  make  pay- 
ment to  tile  indorsee  or  his  transferee,  whether  the  con- 
dition has  been  fulfilled  or  not.  But  any  person  to  ¥^om 
an  instrument  so  indorsed  is  negotiated,  will  hold  the  same, 
or  the  proceeds  thereof,  subject  to  the  rights  of  the  person 
indorsing  conditionally. 


§  1163.  Other  kuids  of 

Section  40.— [INDORSEMENT  OF  INSTRUBfENT  PAY- 
ABLE TO  BEARER.]  Where  an  instrument,  payable  to 
bearer,  is  indorsed  specially,  it  may  nevertheless  be  furth^- 
negotiated  by  delivery;  but  the  person  indorsuig  specially  is 
liable  as  indorser  to  only  such  holders  as  make  title  throogfa 
his  indorsement." 

Section  41.— [INDORSEMENT  WHERE  PAYABLE  TO 
TWO  QR  MORE  PERSONS.]  Where  an  instrument  is  pay- 
able to  the  order  of  two  or  more  payees  or  indorsees  Tirtio 
are  not  partners,  all  must  indorse,  unless  the  one  indorsing 
has  authority  to  indorse  for  the  others. 

This  Bection  follows  the  previously  existing  rule."  It 
would  seem,  however,  that  either  payee  or  indorsee  could 
discharge  the  instrument,  though  unable  to  negotiate  it.^^ 
The  section  does  not  cover  the  case  of  an  instrument  payable 
to  "A  or  B,"  but  only  the  case  of  joint  payees.^* 

Section  42.— [EFFECT  OF  INSTRUMENT  DRAWN  OR 
INDORSED  TO  A  PERSON  AS  CASHIEIL]  Where  an  in- 


"  In  the  Illinois  Act  instead  of  the 
words  "payable  to  bearer,"  are  the 
words  "originally  payable  to  or  in- 
dorsed specially  to  bearer."  See  the 
criticism  of  the  section  in  26  Harv.  L. 
Rev.  4d3,  500.  It  is  probably  appli- 
cable only  to  instruments  which  on 
their  face  are  expressed  to  be  payable 
to  bearer,  though  section  9  (5)  classifies 
instruments  indorsed  in  blank  as  also 
payable  to  bearer.  See  Crawford, 
N.  I.  L.  (4th  ed.)  83. 


^«  Foster  v.  Hill,  36  N.  H.  526.  See 
Allen  V.  Cotn  Exchange  Bank,  87  N.  Y. 
App.  Div.  335, 84  N.  Y.  S.  1001.  Undnr 
the  statute  see  First  Nat.  Bank  «. 
Gridley,  112  N.  Y.  App.  D.  398,  98 
N.  Y.  S.  445;  Marts  v.  SUte  Nat.  Bank, 
147  N.  Y.  App.  Div.  260,  131  N.  Y.  S. 
1045. 

"  See  supra,  §  343. 

^<  Union  Bank  v.  Spies,  151  lom, 
178,  130  N.  W.  928.  See  Sec  8  (5)  of 
the  Act,  suproj  §  1139,  also  §  325. 
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maturity  of  the  instrument,  every  negotiation  is  deemed 
prima  facie  to  have  been  effected  before  the  instrument 
was  overdue.** 

Section  46— [PLACE  OF  INDORSEMENT;  PRESUMP- 
TION.] Except  where  the  contrary  appears,  every  indorse- 
ment is  presumed  prima  fade  to  have  been  made  at  the  place 
where  the  instrument  is  dated. 


Though  a  note  is  presumed  to  have  been  made  where  it  is 
dated,  evidence  of  a  different  actual  place  of  making  is  ad- 
missible,^' unless  this  would  invalidate  the  instrument;  in 
which  case  the  signer  is  estopped  to  deny  the  truth  of  the 
representation  contained  in  the  instrument.^^ 

Section  47.— [CONTINUATION  OF  NEGOTIABLE 
CHARACTER.]  An  instrument  negotiable  in  its  origin  con- 
tinues to  be  negotiable  until  it  has  been  restrictively  indorsed 
or  discharged  by  payment  or 


Under  this  section  a  bill  or  note  is  negotiable  after  maturity,^ 
but  the  right  of  one  who  then  purchases  will  be  limited  by  the 
fact  that  he  is  not  a  holder  in  due  course.  He  will  succeed 
to  the  legal  title  of  his  transferor,  but  will  be  subject  to  aU 
defences  which  were  good  against  the  latter.^ 

Section  48.— [STRIKING  OUT  INDORSEMENT.]  The 
holder  may  at  any  time  strike  out  any  indorsement  wtddx 
is  not  necessary  to  his  title.  The  indorser  whose  indorse- 
ment is  struck  out,  and  all  indorsers  subsequent  to  him, 
are  thereby  relieved  from  liability  on  the  instrument.^ 


"See  German-American  Bank  v. 
Cunningham,  97  N.  Y.  App.  D.  244, 
89  N.  Y.  S.  836;  Cedar  Rapids  Nat. 
Bank  v.  Bashara,  39  Okla.  482,  135 
Pac.  1051. 

»  Finch  V.  Calkins,  183  Mich.  298, 
149  N,  W.  1037. 

*4  Chemical  Nat.  Bank  v,  Kellogg, 
183  N.  Y.  92,  75  N.  E.  1103,  2  L.  R.  A. 
(N.  S.)  299,  111  Am.  St.  717. 

»  Barnes  t;.  Carr,  65  Fla.  87,  61  So. 


184;  Oakdale  Mfg.  Co.  v.  Clarke,  29 
R.  I.  192,  69  Atl.  681. 

"Ohio  Valley  Ac.  Co.  v.  Ghrcat 
Southern  F.  Ins.  Co.,  (Ky.  1917),  197 
S.  W.  399. 

"  See  New  Haven  Mfg.  Co.  v,  Ncir 
Haven  Pulp  Co.,  76  Conn.  126,  55  Atl. 
604;  Jerman  v.  Edwards,  29  Dist.  Col. 
App.  535;  Howell  v.  Commercial  Nat 
Bank,  40  App.  D.  C.  370;  EnsigD  r. 
Fogg,  177  Mich.  317,  143  N.  W.  82; 
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§  116S.  Transfer  of  negotiable  instmment  distinguisli 
negotiation. 

Section  49.— [TRANSFER  WITHOUT  INDORSE 
EFFECT  OF.]  Where  the  holder  of  an  instrument 
to  his  order  transfers  it  for  value  without  indorsing 
transfer  vests  in  the  transferee  such  title  as  the  tn 
had  therein,  and  the  transferee  acquires,  in  additi 
right  to  have  the  indorsement  of  the  transferor, 
the  purpose  of  determining  whether  the  transfers 
holder  in  due  course,  the  negotiation  takes  effect  at 
time  when  the  indorsement  is  actually  made.^ 


The  effect  of  this  section  is  to  give  the  transferee  th 
of  an  assignee  of  a  tangible  non-negotiable  chose  in 
who  has  power  to  sue  in  his  own  name.^  But  he  is  not  i 
in  due  course.^ 


§  1166.  Reissue. 

Section  60.— [WHEN  PRIOR  PARTY  MAY  NEGO 
INSTRUMENT.]  Where  an  instrument  is  negotiate 
to  a  prior  party,  such  party  may,  subject  to  the  provis 
this  act,  reissue  and  further  negotiate  the  same.    Bv 


Mackintosh  v.  Gibbe,  79  N.  J.  L.  40, 
74  AH.  708. 

*  In  the  niinoia  and  Missouri  Acts, 
after  the  word  ''right,"  the  first  sen- 
tence continues  as  follows:  "to  enforce 
the  instrument  against  one  who  signed 
for  the  accommodation  of  his  trans- 
feror, and  the  right  to  have  the  in- 
dorsement of  the  transferor,  if  omitted 
by  accident  or  mistake.  But  for  the 
purpose,"  etc.  In  the  Colorado  Act, 
at  the  end  of  the  first  sentence,  there 
is  added,  "if  omitted  by  mistake, 
accident  or  fraud.''  In  the  Wisconsin 
Act,  at  the  end  of  the  section,  there  is 
added:  "When  the  indorsement  was 
omitted  by  mistake,  or  there  was  an 
agreement  to  indorse  made  at  the  time 
of  the  transfer,  the  indorsement,  when 
made,  relates  back  to  the  tinie  of  the 
transfer.'' 


**  Smith  V,  Nelson  Land  A  C 
212  Fed.  66,  128  C.  C.  A.  51 
field  Bank  v.  McKinley,  53  * 
125  Pac.  493;  Goodsell  v, 
Bros.  Co.,  86  Conn.  402,  85 
Foster's  Admr.  v.  Metcalfe, 
385,  138  S.  W.  314;  Kiefer  v. 
128  Minn.  519,  151  N.  W.  52 
V.  Butler,  264  Mo.  306,  174  S 
Martz  V.  State  Nat.  Bank,  1 
App.  Div.  250, 131  N.  Y.  S.  1( 
see  Myers  v.  Petty,  153  N.  C 
S.  E.  417;  Elgin  City  Bankii 
McEachem,  163  N.  C.  333, 
680. 

» Foster's  Adm.  t>.  Mete 
Ky.  385,  138  S.  W.  314;  ] 
turers'  &c.  Co.  v.  Blitz,  131  N 
D.  17,  115  N.  Y.  S.  402;  ] 
White,  127  Tenn.  504,  15: 
1031. 
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not  entided  to  enforce  payment  thereof  against  any  inter- 
vening party  to  whom  he  was  personally  liable.'^ 

§  11S7.  Who  is  a  holder  in  due  course. 


ARTICLE  IV 
RIGHTS  OF  THE  HOLDER 

Section  61.— [RIGHT  OF  HOLDER  TO  SUE;  PAY- 
MENT.] The  holder  of  a  negotiable  instrument  may  sue 
thereon  in  his  own  name  and  payment  to  him  in  due  course 
discharges  the  instrument 

Section  62.— [WHAT  CONSTITUTES  A  HOLDER  IN 
DUE  COURSE.]  A  holder  in  due  course  is  a  holder  ¥iio  has 
taken  the  instrument  under  the  following  conditions: — 

(1)  That  it  is  complete  and  regular  upon  its  face;  ^ 

(2)  That  he  hecaxxye  the  holder  of  it  before  it  was  oyerdue, 
and  without  notice  that  it  had  been  previously  dishonored, 
if  such  was  the  fact;  '^ 

(3)  That  he  took  it  in  good  faith  and  for  value; 

(4)  That  at  the  time  it  was  negotiated  to  him  he  had  no 
notice  of  any  infirmity  in  the  instrument  or  defect  in  the  tifle 
of  the  person  negotiating  it'^ 


'^  See  Qiiimby  v,  Varaum,  190  Mass. 
211,  76  N.  E.  671.  The  words  "subject 
to  the  provisions  of  this  Act"  probably 
refer  to  Section  121.  That  section 
relates  exclusively  to  payment  at  or 
after  maturity.  Though  by  the  terms 
of  the  last  sentence  there  can  be  no 
recovery  against  a  party  whose  obliga- 
tion intervenes  between  the  two 
acquisitions  of  the  instrument  of  the 
prior  party,  it  may  happen  by  negotia- 
tion of  the  instrument  to  a  subsequent 
holder  in  due  course  that  the  inter- 
vening party  may  become  liable. 

'*  "Holder"  includes  one  who  holds 
as  security,  and  such  a  holder  may 
enforce  the  instrument,  Melton  v, 
Pensacola  Bank,  190  Fed.  126,  111 
C.   C.  A.   166,  as  may  a  holder  for 


collection  with  no  peraooai  intoest. 
Craig  V,  Palo  Alto  Stock  Farm,  16 
Idaho,  701,  102  Pac.  393;  Harrison  p. 
Pearcy,  174  Ky.  485,  192  S.  W.  513. 
But  see  Third  Nat.  Bank  v.  Exiun, 
163  N.  C.  199,  79  S.  E.  498. 

**As  to  incomplete  instruments, 
see  supra,  §§  1140,  1141. 

^  The  last  clause  of  this  subsectioQ 
refers  to  two  cases:  first,  that  of  de- 
mand paper  which  has  previously  been 
presented  and  dishonored,  thou^  ihs 
purchaser  had  no  reason  to  suppose  so; 
and,  second,  to  a  time  bill  of  ezchange 
which  has  previously  been  presented 
for  acceptance  and  acceptance  refused. 
As  to  when  an  instrument  is  ovodue, 
see  infy-a,  §§1170-1176. 

'*  In  the  Wisconsin  Act  there  is  the 
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Prior  to  the  enactment  of  the  Statute  there  wai 
that  a  payee  who  took  in  good  faith  for  value  was 
against  personal  defences  as  fully  as  a  subsequen 
There  is  no  re^^n  to  suppose  that  there  was  anji 
to  change  this  rule,  nor  is  there  any  necessity  for 
the  section  in  a  way  to  change  it.    Such  is  the 
authority.*^     But  because  in  subsection  4,  referenc 
to  the  time  the  instrument  was  ''negotiated"  to  1 
the  courts  of  Iowa  and  Missouri,  by  what  seems 
essarily  technical  construction,   have  held  the  pa^ 
be  a  holder  in  due  coiu^e.** 


Section  63.— [WHEN  PERSON  NOT  DEEMED  ] 
IN  DUE  COURSE.]  Where  an  instrument  payabl 
mand  is  negotiated  an  unreasonable  length  of  t 
its  issue,  the  holder  is  not  deemed  a  holder  in  due 

Section  64 —[NOTICE  BEFORE  FULL  AMOUN 
Where  the  transferee  receives  notice  of  any  infirm 
instrument  or  defect  in  the  tifle  of  the  person  negot 
same  before  he  has  paid  the  full  amount  agreed  t< 
therefor,  he  will  be  deemed  a  holder  in  due  course  oi 
extent  of  the  amount  theretofore  paid  by  him.^ 


further  subsection:  (5)  ''That  he  took 
it  in  the  usual  course  of  business." 

*  Boston  Steel  &  Iron  Co.  v.  Steuer, 
183  Mass.  140,  66  N.  £.  646;  97  Am. 
St.  Rep.  426,  and  cases  cited,  Johnston 
V.  Knipe,  260  Pa.  504,  103  Atl.  967, 
L.  R.  A.  1918  E.  1042,  and  cases  dted. 

"  Ex  parte  Goldberg,  191  Ala.  356, 
67  So.  839,  843,  L.  R.  A.  1915  F.  1167; 
Boston  S.  &  Iron  Co.  v.  Steuer,  183 
Mass.  140,  66  N.  E.  646,  97  Am.  St. 
Rep.  426;  Liberty  Trust  Co.  v.  Tilton, 
217  Mass.  462,  105  N.  E.  605,  L.  R.  A. 
1915  B.  144;  National  Investment  Co. 
V.  Corey,  222  Mass.  463,  111  N.  £.  357; 
Brown  v.  Brown,  91  N.  Y.  Misc.  220, 
164  N.  Y.  S.  1098;  Johnston  v.  Knipe, 
260  Pa.  504,  103  Atl.  957,  105  Atl.  706, 
L.  R.  A.  1918  E.  1042.  See  also 
Wilbour  0.  Hawkins  (R.  I.),  94  AU. 
866. 


"Vander  Ploeg  v.  Van 
Iowa,  350,  112  N.  W.  807, 
(N.  S.)  490,  124  Am.  St 
Long  V.  Shafer,  185  Mo.  A] 
171  S.  W.  690;  St.  Chai 
Bank  v.  Edwards,  243  M 
S.  W.  978.  See  also  ] 
Wheeler,  [1902]  1  K..B.  361, 
however,  qf.  Lloyds  Ban] 
[1907]  1.  K.  B.  794;  Empi] 
V.  Manhattan  Co.,  97  N.  \ 
162  N.  Y.  S.  629,  aflf'd  18C 
D.  891,  166  N.  Y.  S.  1093. 
»  See  infra,  §§1171  et  si 
^See  Simmons  v,  Hodg 
424,  162  C.  C.  A.  494;  C 
Bank  v.  Stotter  (Mich.), 
142;  Rosenbaum  v.  Roth, 
App.  D.  617,  150  N.  Y.  S. 
V.  Buckle,  167  N.  Y.  App 
N.  Y.  S.  853. 
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Section  S6.— [WHEN  TITLE  DEFECTIVE.]  The  tifle  of 
a  person  who  negotiates  an  instrument  is  defective  wiffain  the 
meaning  of  this  act  when  he  obtained  the  instrument,  or  any 
signature  thereto,  by  fraud,  duress,  or  force  and  fear,  or  other 
unlawful  means,  or  for  an  illegal  consideration,  or  when  he 
negotiates  it  in  breach  of  faith,  or  under  such  circumstances  as 
amount  to  a  fraud.  ^^ 

Section  66.— [WHAT  CONSTITUTES  NOTICE  OF  DE- 
FECT.] To  constitute  notice  of  an  infirmity  in  the  instru- 
ment or  defect  in  the  tifle  of  the  person  negotiating  the 
same,  the  person  to  whom  it  is  negotiated  must  have  had 
actual  knowledge  of  the  infirmity  or  defect,  or  knowledge 
of  such  facts  that  his  action  in  taking  the  instrument  amounted 
to  bad  faith. 


This  section  states  the  rule  supported  by  the  great  wei^t 
of  authority  prior  to  the  passage  of  the  statute.*^  To  one  who 
is  disposed  to  put  no  narrower  restriction  on  the  law  govern- 
ing actionable  negligence  than  is  involved  in  the  definition, 
''  the  careless  doing  of  an  act  likely  to  cause  damage  and  which 
does  cause  damage  to  another/'  there  may  seem  an  inconsist- 
ency in  permitting  recovery  by  one  whose  carelessness  in  pur- 
chasing the  instrument  has  deprived  the  obligor  of  a  defence 
which  he  would  have  had  against  the  previous  holder.  Un- 
questionably negligence,  especially  if  gross,  when  taken  in 


^^In  the  Wisoonsin  Act  there  is 
added  at  the  end  of  the  section:  "And 
the  title  of  such  person  is  absolutely 
void  when  such  instrument  or  signa- 
ture was  so  procured  from  a  person 
who  did  not  know  the  nature  of  the 
instrument  and  could  not  have  ob- 
tained such  knowledge  by  the  use  of 
ordinary  care/'  See  chapters  dealing 
with  fraud,  duress,  mistake,  illegality 
&c.  As  to  the  case  where  the  signature 
of  one  of  several  joint  makers  is  ob- 
tained by  unlawful  means,  see  Schmidt 
V,  Bank  of  Conunerce,  234  U.  S.  64,  34 
S.  Ct.  730,  58  L.  Ed.  1214. 

"Daniel,  Neg.  Inst.,  §776.  See 
for  decisions  under  the  Statute,  EHmore 


County  Bank  v.  Avant,  189  Ala.  418, 
66  So.  509;  Arnd  v.  Aylesworth,  145 
la.  185,  123  N.  W.  1000,  29  L.  R.  A. 
(N.  8.),  638;  Ford  v.  Ott  (la.),  173 
N.  W.  121;  Farmere'  Bank  v.  First 
Nat.  Bank,  164  Ky.  548,  175  S.  W. 
1019;  Citizens'  State  Bank  v,  Johnson 
County  (Ky.),  207  S.  W.  8;  Van  Slyke 
V.  Rooks,  181  Mich.  88,  147  N.  W. 
579;  Davis  v.  Clark,  85  N.  J.  L.  696, 
90  Atl.  303;  Interboio  Brewing  Co.  r. 
Doyle,  165  N.  Y.,  App.  D.  646,  151 
N.  Y.  S.  325;  Everding  p.  TVift,  82 
Oreg.  1,  160  Pac.  1160;  Ochsenreiter 
V.  Block  (S.  Dak.),  173  N.  W.  734; 
Scandinavian  Bank  v.  Johnston,  63 
Wash.  187,  115  Pac.  102. 
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connection  with  other  matters,  may  be  evidence  of  actual 
bad  faith;*'  and  only  the  desirability  of  imposing  as  little 
restriction  as  possible  on  the  free  transfer  of  negotiable  instru- 
ments can  justify  the  rule  codified  by  the  statute  of  allowing 
a  holder  to  recover  if  his  failure  to  learn  of  the  rights  or 
defences  of  others  has  been  due  to  his  own  negligence. 

It  is  not  necessary,  however,  in  order  to  subject  a  holder 
to  a  defence  that  he  should  have  known  the  particular  nature 
of  the  defence;  it  is  enough  that  he  had  notice  that  there  was 
something  wrong.**  But  one  who  has  notice  that  the  con- 
sideration for  a  negotiable  instrument  was  an  executory 
promise  is  not  thereby  deprived  of  the  status  of  a  holder  in 
due  course  unless  he  also  has  notice  that  the  promise  has  been 
broken.**" 

Since  under  section  52  (1),  the  instrument  must  have  been 
"regular  on  its  face"  in  order  to  constitute  a  purchaser  a 
holder  in  due  coiu'se,  statements  on  the  instrument  itself 
showing  that  a  negotiation  is  necessarily  improper  charge  a 
holder  with  notice  without  reference  to  whether  he  did  or 
did  not  draw  correct  inferences  from  the  statements,  as,  for 
example,  where  an  instrument  is  payable  to  trustees,*®  or  an 
instrument  made  or  indorsed  by  a  trustee,  executor,  member 
of  a  firm,   ofiicer   of  a   corporation   or   other  fiduciary   as 


«  McNight  V,  Parsons,  136  la.  390, 

113  N.  W.  858,  22  L.  R.  A.  (N.  S.)  718, 
125  Am.  St.  Rep.  265;  Link  v.  Jackson, 
158  Mo.  App.  63,  139  S.  W.  588;  Kipp 
V,  Smith,  137  Wis.  234,  238,  118  N.  W. 
848. 

"Paika  v.  Perry,  225  Mass.  563, 

114  N.  E.  830;  Ozark  Motor  Go.  v. 
Horton  (Mo.  App.),  196  S.  W.  395. 

***  Piedmont  Carolina  Ry.  Co.  v, 
Shaw,  223  Fed.  973,  138  C.  a  A.  227; 
Phoenix  Safety  Inv.  Co.  v.  Michaels 
(Alia.),  176  Pac.  587;  McNight  v. 
Parsons,  136  Iowa,  390,  113  N.  W. 
858,  22  L.  R.  A.  (N.  S.)  718,  125  Am. 
St.  Rep.  265;  Marx  t;.  Frey,  137  La. 
948, 69  So.  757;  Black  t^.  Bank  of  West- 
minster, 96  Md.  399,  54  Atl.  88; 
Hakes  v.  Thayer,  165  Mich.  478,  131 
N.  W.  474;  Security  Trust  &c.  Co.  v. 


Gleichman  (Okl.),  150  Pac.  908; 
German-American  Bank  v,  Wright,  85 
Wash.  460,  148  Pac.  769.  But  see 
contra,  Heard  v,  Shedden,  113  Ga.  162, 
38  S.  E.  387;  Sumter  County  State 
Bank  v.  Hays,  68  Fla.  473,  67  So.  109. 
The  question  is  identical  in  substance 
with  that  involved  in  the  discussion 
whether  a  note  which  recites  an  execu- 
tory promise  as  consideration  is  nego- 
tiable (see  supra,  §  1137,  n.  14), 
namely:  Does  a  recital  or  knowledge 
of  such  consideration  compel  inquiry 
whether  the  promise  has  been  broken? 
«Ford  V,  Brown,  114  Tenn.  467, 
88  S.  W.  1036,  1  L.  R.  A.  (N.  S.)  188; 
Dollar  Savings  &c.  Co.  v,  Crawford, 
69  W.  Va.  109,  70  S.  E.  1080,  33  L.  R. 
A.  (N.  S.)  587. 
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such  is  taken  in  payment  of  an  individual  ddbt  of  the 


si^er 


46 


§  1168.  Absolute  and  personal  defences. 

The  statute  does  not  mark  out,  as  clearly  as  it  might,  the 
sharp  distinction  between  absolute  and  pa'sonal  defences; 
though  imquestionably,  imder  the  statute  as  before  its  en- 
actment, the  law  distinguishes  between  a  situation  where  there 
is  only  apparently  but  not  really  a  negotiable  obligation, 
and  a  case  where  there  is  an  actual  negotiable  obligation  but 
for  some  equitable  or  personal  reason  it  should  not  be  enforced. 


^  National  Bank  v.  Law,  127  Mass. 
72;  J.  G.  Brill  Co.  v.  Norton,  etc.,  St 
Ry.  Co.,  189  Mass.  431,  75  N.  E.  1090, 
2  L.  R.  A.  (N.  8.)  626;  Newbuiyport 
V.  Fidelity  Ins.  Co.,  197  Mass.  696,  84 
N.  E.  Ill;  Newburyport  v.  Spear,  204 
Mass.  146,  90  N.  E.  622;  Johnson- 
Kettell  Co.  v.  Longley  Luncheon  Co., 
207  Mass.  62,  92  N.  E.  1036;  Coleman 
V.  Stocke,  169  Mo.  App.  43,  139  N.  W. 
216;  Reynolds  v.  Title  Guaranty  Trust 
Co.,  196  Mo.  App.  21,  189  S.  W.  33; 
Wilson  V.  Metropolitan  Ry.  Co.,  120 
N.  Y.  146,  160,  24  N.  E.  384,  17  Am. 
St.  Rep.  626;  Smith  v.  Weston,  169 
N.  Y.  194,  64  N.  E.  38;  Squire  v. 
Ordemann,  194  N.  Y.  394,  87  N.  E. 
436;  Lanning  t;.  Trust  Co.  of  America, 
137  N.  Y.  App.  D.  722, 122 N.  Y.  S.  486; 
Empire  State  Surety  Co.  t;.  Nelson, 
141  N.  Y.  App.  D.  850,  128  N.  Y.  S. 
463;  Newman  v,  Newman,  160  N.  Y. 
App.  D.  331,  146  N.  Y.  S.  326;  Kipp 
V.  Smith,  137  Wis.  234,  118  N.  W.  484; 
Brovan  v,  Kyle,  166  Wis.  347,  165  N. 
W.  383.  See  also  Taylor  v.  Harris's 
Adm.,  164  Ky.  664,  176  S.  W.  168; 
Franklin  Sav.  Bank  v.  International 
Trust  Co.,  216  Mass.  231,  102  N.  E. 
363;  Quincy  Mutual  Fire  Ins.  Co.  v. 
International  Trust  Co.,  217  Mass. 
370,  104  N.  E.  846,  L.  R.  A.  1916  B. 
726;  Ward  v.  City  Trust  Co.,  192  N.  Y. 
61,  84  N.  E.  685;  Niagara  Woolen  Co. 
V.  Pacific  Bank,  141  N.  Y.  App.  D. 


265,  120  N.  Y.  S.  890;  United  States 
Fidelity,  etc.,  Co.  v.  United  States 
Nat.  Bank,  80  Oreg.  361,  157  Pac.  155, 
L.  R.  A.  1916  E.  610;  Sheer  v.  HaU  & 
I^yon  Co.,  36  R.  I.  47,  88  Atl.  801; 
Pelton  V.  Spider  Lake  Co.,  132  Wis. 
219,  112  N.  W.  29,  122  Am.  St.  Rep. 
963.  ty.  In  re  Troy  ic  Cohoes  Shirt 
Co.,  136  Fed.  420;  Havana  Central  R 
Co.  V.  Central  Trust  Co.,  204  Fed 
646,  123  C.  C.  A.  72,  L.  R.  A.  1915  R 
715;  Miami  County  Bank  v.  State,  61 
Ind.  App.  360, 112  N.  E.  40;  Batchelder 
V.  Central  Nat.  Bank,  188  Mass.  25, 
73  N.  E.  1024;  Allen  v,  Puritan  Tnist 
Co.,  211  Mass.  409,  97  N.  E.  916, 
L.  R.  A.  1915,  C.  518;  Allen  p.  Fourth 
Nat.  Bank,  224  Mass.  239,  112  N.  R 
660;  KindaU  v.  Fidelity  Trust  Co.,  230 
Mass.  238,  119  N.  £.  861;  WDson  v. 
Metropolitan  Ry.  Co.,  120  N.  Y.  145^ 
24  N.  £.  384,  17  Am.  St.  R^.  625; 
Orr  V.  South  Amboy  Terra  Cotta  Co., 
113  N.  Y.  App.  D.  103,  98  N.  Y.  a 
1026;  Havana  Central  R.  Co.  tr.  Knick- 
erbocker Trust  Co.,  198  N.  Y.  422,  92 
N.  E.  12,  L.  R.  A.  1915  B.  720;  Bb- 
choflf  V.  Yorkvilie  Bank,  218  N.  Y.  106, 
112  N.  E.  759,  L.  R.  A.  1916  F.  1059; 
National  City  Bank  v.  Shdton  Elec^ic 
Co.,  96  Wash.  74, 164  Pac.  933;  United 
States  Fidelity  &c.  Co.  i^.  Home  Bank, 
77  W.  Va.  665,  88  S.  E.  109;  Mitcfadl 
Street  State  Bank  v.  Eroedt^  (W&X 
170  N.  W.  822. 
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If  the  signature  of  a  maker  to  a  negotiable  inst 
forged,  though  he  has  apparently  entered  into  a 
obligation,  in  fact  he  has  not.    If,  however,  he  hal 
duced  by  fraudulent  misstatements  to  sign  such  an  is 
he  has  actually  entered  into  a  negotiable  obhgatio 
it  is  unjust  to  enforce  it  hi  favor  of  the  fraudulent  p 
the  forged  note  nobody  can  recover  against  the 
maker.    On  the  fraudulent  note  the  payee,  if  a  pai 
fraud,  could  not  recover,  but  a  holder  in  due  com 
It  may  then  be  said  that  forgery  is  aiji  absolute  or  re^ 
while  such  fraud  as  that  given  in  the  illustration  is  i 
or  equitable  defence,  or,  briefly,  an  equity.     No 
defence  is  available  against  a  holder  in  due  coun 
distinction  between  absolute  or  real  defences  on  the 
and  personal  defences  or  equities  on  the  other  hand, 
mental  in  the  law  of  negotiable  instruments.    All  the 
in  question,  whether  absolute  or  personal,  would  be 
in  case  of  non-negotiable  contracts,  and,  therefore,  i 
to  such  contracts,  there  is  not  the  same  importance  i 
guishing  the  two  classes  of  defences.    Though  most 
defences  are  dealt  with  in  other  parts  of  this  book  w 
ence  to  their  apphcation  to  contracts  generally,  yet  t 
conveniently  be  simmiarized  here.    Prior  to  the  ei 
of  the  Negotiable  Instruments  Law,  the  following 
to  an  obligation  were  absolute  or  real,  and  still  n 
unless  section  57  of  the  Act  requires  a  different  result : 

First — ^The  lack  of  genuineness  of  the  signature.  1 
be  due  to  forgery  or  it  may  be  due  to  lack  of  authorit 
part  of  an  a^nt  who  made  the  signature  on  behalf  of 

Second — ^Fraud  or  duress  of  some  kinds; 

Third — ^Lack  of  title,  as  where  a  holder  claims  tl 
forged  indorsement; 

Fourth — ^Bankruptcy  of  the  holder; 

Fifth — ^L^gal  incapacity  as  of  a  minor,  an  insane 
and  in  some  jurisdictions  as  to  some  matters — a 
woman; 

Sixth — ^lUegaUty  of  certain  kinds; 

Seventh — ^The  legal  discharge  of  the  instrument 
obUgation  in  question. 
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The  foUowiDg  are  personal  defences,  or  equities  only,  and 
are  not  available  against  a  holder  in  due  course: 

First — Ill^ality  of  certain  kinds; 

Second — ^Praud  or  duress  generally; 

Third — ^Lack  of  delivery  of  the  instrument; 

Fourth — ^Lack  of  consideration; 

Fifth — ^Failure  of  consideration; 

Sixth — ^Alteration ; 

Seventh — Discharge  of  the  instrument  before  maturity; 

Eighth — ^A  surety  is  discharged  by  certain  dealings  witii 
his  principal  which  are  prejudicial  to  him; 

Ninth— Set-off. 

There  may  be  a  defence  to  one  obligation  on  a  n^otiable 
instrument  and  no  defence  to  another  on  the  same  instrument. 
Sometimes  all  the  obligations  on  an  instrument  are  subject 
to  the  same  defence,  as  where  the  instrument  is  materially 
altered  after  all  the  signatiures  have  been  put  upon  it.  Some- 
times there  may  be  a  defence  of  one  kind  to  one  obligation  on 
the  instrument,  and  a  defence  of  another  kind  to  another 
obligation.  The  obligation  of  each  person  whose  name  appeaiB 
on  the  instrument  frequently  must  be  considered  separately. 

§  1169.  To  what  defences  a  holder  in  due  course  is  subject 

Section  67.— [RIGHTS  OF  HOLDER  IN  DUE  COURSE.] 
A  holder  in  due  course  holds  the  instrument  free  from  any 
defect  of  title  of  prior  parties,  and  free  from  defenses  avail- 
able to  prior  parties  among  themselves,  and  may  enforce 
payment  of  the  instrument  for  the  full  amount  thereof  against 
all  parties  liable  thereon.^ 

The  words  ''Defect  of  title"  in  this  section  even  when 
aided  by  section  55  and  by  the  definition  of  holder  do  not 
indicate  with  perfect  clearness  that  it  is  only  personal  or 
equitable  defences  from  which  the  holder  is  freed,  but  there 
was  probably  no  intention  to  change  the  law  in  regard  to  the 
matter,  and  there  is  no  reason  to  suppose  that  a  change  has 

^  In  the  niinois  Act  defences  of  before  the  passage  of  the  Act,  absolute 

fraud,     drcumvention    and     g"Tiing  defences.     In  the  Wisconsin  statute 

within  the  meaning  of  certain  local  also  some  exceptions  are  made  to  the 

statutes  are  excepted  and  remain  as  enactment  of  freedom  from  defences. 
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been  effected.  Therefore,  though  in  some  cases  a  purchaser 
of  an  instrument  payable  to  bearer  can  enforce  it  even  though 
by  common  law  or  statute  the  instrument  was  originally 
void,^  yet  where  the  instrument  was  originally  void,  and 
there  are  either  no  circumstances  justifying  an  estoppel,  or, 
though  there  are,  the  policy  of  the  law  forbids  enforcement 
of  the  instrument  even  by  a  holder  in  due  course,  ^^  such  a 
holder,  according  to  the  better  view,  cannot  recover  under 
the  statute  any  more  than  under  the  previously  prevailing 
law."  There  are,  however,  decisions  which  lay  stress  on  the 
words  of  the  statute  as  showing  that  such  illegality  as  for- 
merly subjected  a  note  to  an  absolute  defence  now  affords 
merely  a  personal  one.^* 

Section  57  changes  the  law  of  some  States  by  allowing 
(as  it  properly  should)  a  holder  in  due  course  to  recover  the 
fuU  amount  of  a  note  subject  to  an  equitable  defence,  though 
the  holder  bought  it  at  a  discount.^^ 


^  Massachusetts  Nat.  Bank  v.  Snow, 
187  Mass.  159,  72  N.  E.  959;  Schaeffer 
V,  Marah,  90  N.  Y.  Misc.  307, 153  N.  Y. 
S.  96;  JdOferson  Bank  v.  Chapman,  122 
Tenn.  415,  123  S.  W.  641.  The  possi- 
bility of  such  cases  is  clearly  recog- 
nized in  the  statute,  which  seems  to 
allow  the  enforcement  of,  e.  g.,  an 
unddivered  note  stolen  (see  section 
16);  a  forged  instrument  where  the 
apparent  maker  has  precluded  himself 
from  setting  up  the  forgeiy  against  a 
holder  in  due  course  (section  23). 

«  See  if^xi,  §  1676. 

"^  Perry  Savings  Bank  v.  Fitsgerald, 
167  la.  446,  149  N.  W.  497  (usurious 
note);  National  Bank  of  Shenandoah 
V,  HaU,  169  la.  218,  161  N.  W.  120 
(such  fraud  as  rendered  note  void); 
Alexander  v.  Hazehigg,  123  Ky.  677, 
97  S.  W.  353;  Lawson  v.  Fulton  First 
Nat.  Bank,  31  Ey.  L.  Rep.  318,  102 
S.  W.  324  ("peddler's  note");  BotheU 
V.  Mifler,  87  Neb.  835,  128  N.  W.  628 
(such  fraud  as  rendered  note  void); 
Sabine  v.  Faine,  166  N.  Y.  App.  D.  9, 
151  N.  Y.  S.  735,  223  N.  Y.  401,  119 
N.  £.  849  (usurious  note);  Twentieth 


Street  Bank  v,  Jacobs,  74  W.  Va.  525, 
82  S.  E.  320,  Ann.  Gas.  1917  D.  695 
(note  for  gamii^);  Green  t;.  Gunsten, 
154  Wis.  69, 142  N.  W.  261, 46  L.  R.  A. 
(N.S.)  212  (note  of  drunken  nuin).  See 
also  Lewis  t;.  Clay,  14  T.  L.  R.  149  (such 
fraud  as  rendered  instrument  void). 

"  Wirt  V.  Stubblefield,  17  Dist.  Col. 
App.  283;  Farmers'  Savings  Bank  v. 
Reed,  192  Mo.  App.  344,  180  S.  W. 
1002  (note  for  illegal  assignment  of 
liquor  license);  Schlesinger  v,  Gilhooly, 
189  N.  Y.  1, 81  N.  E.  619, 12  Am.  Cas. 
1138  (usurious  note);  Schlesinger  v. 
Lehmaier,  191  N.  Y.  69,  83  N.  E.  657, 
16  L.  R.  A.  (N.  S.)  626,  123  Am.  St. 
Rep.  591  (usurious  note,  but  see  later 
New  York  decision  in  previous  note); 
National  Bank  of  Commerce  v.  Pick, 
13  N.  Dak.  74,  99  N.  W.  63  (note  of 
foreign  corporation  illegally  doing 
business);  Amd  v,  Sjoblom,  131  Wis. 
642,  111  N.  W.  666, 10  L.  R.  A.  (N.  S.) 
842  (note  for  lightning  rods  not  stating 
consideration);  Samson  v.  Ward,  147 
Wis.  48,  132  N.  W.  629  (note  for 
stallion  not  stating  consideration). 

**  Lassas  t;.  MoCarty,  47  Grog.  474, 
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Section  68.— [WHEN  SUBJECT  TO  ORIGINAL  DB^ 
FENSES.]  In  the  hands  of  any  holder  other  than  a  holder 
in  due  course,  a  negotiable  instrument  is  subject  to  the 
same  defenses  as  if  it  were  non-negotiable.  But  a  holder 
who  derives  his  title  through  a  holder  in  due  course,  and 
who  is  not  himself  a  party  to  any  fraud  or  illegality  affect- 
ing the  instrument,  has  all  the  ri^ts  of  such  former  holder 
in  respect  of  all  parties  prior  to  the  latter.^' 

Section  69.— [WHO  DEEMED  HOLDER  IN  DUE 
COURSE.]  Every  holder  is  deemed  prima  facie  to  be  a 
holder  in  due  course;  but  when  it  is  shown  that  tiie  tiHe 
of  any  person  who  has  negotiated  the  instrument  was  defec- 
tive, the  burden  is  on  the  holder  to  prove  that  he  or  some 
person  under  whom  he  claims  acquired  the  title  as  holder 
in  due  course.  But  the  last-mentioned  rule  does  not  apply 
in  favor  of  a  party  who  became  bound  on  the  instrument 
prior  to  the  acquisition  of  such  defective  tiHe. 


§  1160.  Liability  of  maker,  drawer  or  acceptor. 

ARTICLE  V 
LIABILITIES  OF  PARTIES 


Section  60.— [LIABILITY   OF   MAKER.]  The   maker  of 
a  negotiable  instrument  by  making  it  engages  that  he  wOl 

due  oourae  again  beoomes  the  bolder 
Such  a  person  is  not  ''a  party  to  any 
fraud"  in  a  strict  sense,  and  it  was 
therefore  said  in  Horan  v.  Mason,  141 
N.  Y.  App.  Div.  89,  125  N.  Y.  S.  668, 
that  only  the  payee  of  an  instrument 
subject  to  the  defence  of  fraud  or 
iUegality  is  debarred  from  improving 
his  title  by  a  subsequent  acquisition 
of  the  instrument  from  a  holder  in 
due  course.  See  a  criticism  of  the 
section  for  this  reason  in  26  Hair. 
L.  Rev.  493,  502.  It  seems,  however, 
by  liberal  construction  of  liie  section 
a  court  need  not  reach  the  oondusion 
of  the  New  York  court.  See  Berenaon 
V,  Conant,  214  Mass.  127, 101  N.  E.  60. 


84  Pac.  76;  Jefferson  Bank  t;.  Chi^ 
mann  White-Lyons  Co.,  122  Tenn. 
415,  123  S.  W.  641. 

**  A  purchaser  from  a  holder  in  due 
course  may  recover  though  he  took 
with  notice  of  a  personal  defence. 
McMurray  v.  McMurray,  258  Mo. 
405,  167  S.  W.  513;  Ratclifife  v.  Cos- 
teUo,  117  Va.  563,  85  S.  E.  469.  As 
to  the  second  sentence  of  the  section 
see  First  Nat.  Bank  v,  Stroup  (Kan.), 
177  Pac.  836.  This  sentence  does  not 
seem  to  oover  fully  a  case  where  a 
holdw  takes  an  instrument,  not  pre- 
viously negotiated  to  a  holder  in  due 
course,  with  notice  of  fraud  or  illegality, 
and  after  disposing  of  it  to  a  holder  in 
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pay  it  according  to  its  tenor,  and  admits  the  existence  of  the 
payee  and  his  then  capacity  to  endorse.^^ 

Section  61.— [LIABILITY  OF  DRAWER.]  The  drawer  by 
drawing  the  instrument  admits  the  existence  of  the  payee 
and  his  then  capacity  to  endorse;  and  engages  that  on  due 
presentment  the  instrument  will  be  accepted  or  paid,  or  both, 
according  to  its  tenor,  and  that  if  it  be  dishonored,  and  the 
necessary  proceedings  on  dishonor  be  duly  taken,  he  will 
pay  the  amount  thereof  to  the  holder,  or  to  any  subsequent 
indorser  who  may  be  compelled  to  pay  it  But  the  drawer 
may  insert  in  the  instrument  an  express  stipulation  negativing 
or  limiting  his  own  liability  to  the  holder. 

Section  62.— [LIABILITY  OF  ACCEPTOR.]  The  acceptor 
by  accepting  the  instrument  engages  that  he  will  pay  it  ac- 
cording to  the  tenor  of  his  acceptance ;  ^^"^  and  admits, — 

(1)  The  existence  of  the  drawer.  Hie  genuineness  of  his 
signature,  and  his  capacity  and  authority  to  draw  the  instru- 
ment; and 

(2)  The  existence  of  the  payee  and  his  then  capacity  to 
endorse. 


It  has  been  settled  since  the  time  of  Lord  Mansfield  ^^  that 
a  drawee  who  pays  (or  accepts)  a  bill  on  which  the  signature 
of  the  drawer  is  forged  does  so  at  his  peril,  and  cannot  recover 
the  payment  or  rescind  the  acceptance  as  against  an  innocent 
holder.^ 


*^This  section  is  applicable  though 
the  maker  signed  for  accommodation. 
First  State  Bank  t;.  Williams,  164  Ky. 
143,  176  S.  W.  10;  Vanderford  v. 
Farmers'  Nat.  Bank,  106  Md.  164,  66 
Atl.  47,  10  L.  R.  A.  (N.  S.)  129; 
Richards  v.  Market  Exch.  Bank,  81 
Ohio  St.  348, 90  N.  £.  1000, 26  L.  R.  A. 
(N.  S.)  99. 

»**  Smith  V.  W.  M.  Hurlbut  Ck). 
(Conn.),  106  Atl.  319. 

••By  the  case  of  Price  v.  Neal,  3 
Burr.  1364,  s.  c.  1  Wm.  Black.  390, 
and  cases  in  the  following  note. 

••Smith  V.  Mercer,  6  Taunt.  76; 
Hoffman  v.  Milwaukee  Bank,  12  Wall. 


181,  20  L.  Ed.  366;  United  States  t;. 
New  York  Bank,  219  Fed.  648,  134 
C.  C.  A.  679,  L.  R.  A.  1916  D.  797; 
United  States  v.  Chase  Nat.  Bank,  241 
Fed.  536,  260  Fed.  106,  162  C.  C.  A.. 
277;  Young  v.  Lehman,  63  Ala.  619; 
First  Bank  v.  Ricker,  71  lU.  439,  441, 
22  Am.  Rep.  104;  Deposit  Bcmk  v. 
Fayette  Nat.  Bank,  90  Ky.  10,  13 
S.  W.  339,  7  L.  R.  A.  849;  Neal  v, 
Cobum,  92  Me.  139,  42  Atl.  348,  69 
Am.  St.  Rep.  496;  Manufacturers' 
BaiJc  V.  Swift,  70  Md.  616,  17  Atl. 
336,  14  Am.  St.  Rep.  381;  First  Nat. 
Bank  of  Danvers  v.  First  Nat.  Bank  of 
Salem,  161  Mass.  280,  282,  24  N.  E. 


2150 


WILLISTON   ON   CONTRACTS 


§  1160 


This  has  been  generally  rested  on  an  obligation  on  the 
part  of  the  drawee  to  know  the  signature  of  the  drawer;  and 
probably  no  other  good  reason  can  be  found.  It  is  clear  that 
the  holder  does  not  warrant  the  genuineness  of  the  instrum^it. 
One  who  presents  a  bill  to  a  drawee  for  acceptance  or  payment 
makes  no  representation  of  the  vaUdity  of  the  document. 
It  is  not  a  sale  of  the  bill,  but  a  presentation  of  what  purports 
to  be  an  order  on  the  drawee  calling  upon  him  to  act.  The 
holder  presents  this  and  asks  what  action  the  drawee  proposes 
to  take.  But  both  parties  doubtless  assume  that  the  instru- 
ment is  genuine.  And  the  holder  who  receives  the  payment 
had  no  genuine  claim  against  the  person  purporting  to  be 
the  drawer."  Therefore,  except  for  a  duty  cast  upon  the 
drawee  to  determine  the  truth,  it  is  hard  to  see  why  rescission 
for  mutual  mistake  is  not  appropriate.^'^  The  statute  adopts 
the  rule  of  the  common  law.^ 


44,  21  Am.  St.  Rep.  450;  Dedham  Nat. 
Bank  v.  Everett  Nat.  Bank,  177  Mass. 
392,  59  N.  £.  62,  83  Am.  St.  Rep.  286; 
Germania  Bank  v.  Boutell,  60  Minn. 
189, 195, 62  N.  W.  327,  61  Am.  St.  Rep. 
519;  State  Bank  v.  First  Nat.  Bank,  87 
Neb.  351,  127  N.  W.  244,  29  L.  R.  A. 
(N.  S.)  100;  State  Nat.  Bank  v.  Bank 
of  Magdalena,  21  N.  Mex.  653,  157 
Pac.  498,  Ann.  Gas.  1916  £.  1296; 
Havana  Gentral  R.  Go.  v,  Knicker- 
bocker Trust  Go.,  198  N.  Y.  422,  92 
N.  E.  12,  1915  B.  L.  R.  A.  720;  Berg- 
strom  V,  Ritz-Garlton  Go.,  171  N.  Y. 
App.  D.  776,  157  N.  Y.  S.  959;  State 
Bank  v.  Gumberland  Sav.  Go.,  168 
N.  G.  605,  86  S.  E.  5,  L.  R.  A.  1915  D. 
1138;  First  Nat.  Bank  of  Belmont  v. 
First  Nat.  Bank  of  Barnesville,  58 
Oh.  St.  207,  50  N.  E.  723,  41  L.  R.  A. 
584,  65  Am.  St.  R^.  74S;  Gherokee 
Nat.  Bank  v.  Union  Trust  Go.,  33  Okla. 
342,  125  Pac.  464;  First  Nat.  Bank  v. 
Bank  of  Gottage  Grove,  59  Oreg.  388» 
117  Pac.  293;  People's  Bank  v.  Franklin 
Bank,  88  Tenn.  299,  12  S.  W.  716,  6 
L.  R.  A.  724,  17  Am.  St.  Rep.  884; 
Farmers'  Bank  v.  Bank  of  Rutherford, 
115  Tenn.  64, 88  S.  W.  939, 112  Am.  St. 


Rep.  817;  Figuera  v.  Fly,  137  Tenn. 
358, 193  S.  W.  117.  But  see  First  Nat 
Bank  of  Wyndmere,  15  N.  Dak.  299, 
108  N.  W.  540,  10  L.  R.  A.  (N.  S.)  49, 
125  Am.  St.  Rep.  588;  Union  Nat 
Bank  v,  Franklin  Nat.  Bank,  249  Pa. 
376,  94  Atl.  1085;  Goloniai  Trust  Co. 
V.  National  Bank,  50  Pa.  Super.  510; 
First  Nat.  Bank  t;.  Brule,  38  S.  Dak. 
396,  161  N.  W.  616. 

"  See  infra,  §  1574. 

""  See  a  discussion  of  the  principle 
by  Ames  in  4  Harv.  L.  Rev.  297; 
Keener,  Quasi  Gontracts,  154;  Wig- 
more,  25  Am.  L.  Rev.  695,  706; 
Woodward,  Quasi  Contracts,  §80. 
Even  if  such  a  duty  is  admitted,  the 
existing  law  is  somewhat  hard  to  ex- 
plain, since  the  negligence  of  the 
plaintiff  does  not  ordinarily  preclude 
recovery  of  money  paid  under  &  mis- 
take.   See  infra,  §  1596. 

"Farmers'  Nat.  Bank  v.  Faimen', 
etc..  Bank,  159  Ky.  141,  166  S.  W. 
986,  L.  R.  A.  1915  A.  77;  National 
Bank  of  Commerce  v.  Mechanics'  Nat. 
Bank,  148  Mo.  App.  1,  127  S.  W.  429; 
Title  Guarantee,  etc.,  Co.  p.  Haven, 
196  N.  Y.  487,  492,  89  N.  £.  lOS^ 
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Presumably  the  qualification  usually  made  to  th 
rule  prior  to  the  enactment  of  the  Negotiable  In£ 
Law — ^namely  that  if  the  holder  was  guilty  of  i 
recovery  is  allowed  the  drawee, —  ^^  is  not  abolishei 
statute,*^ 

Apparently  also  by  the  first  paragraph  of  sectioi 
who  accepts  a  raised  bill  or  check  is  boimd  to  pay  an 
holder  the  raised  amount.  This  result  is  contrary) 
viously  existing  law,®*  but  in  accordance  with  the  la' 
continent  of  Europe;  ®^  and  if  a  change  in  the  Com 
has  been  made  by  the  Statute,  it  seems  a  desirable  om 

§  1161.  Irregular  indorsers. 

Section  63.— [WHEN  PERSON  DEEMED  IND( 
A  person  placing  his  signature  upon  an  instrumex 
wise  than  as  maker,  drawer  or  acceptor,  is  deem< 
an  indorser,  unless  he  clearly  indicates  by  appropriai 
his  intention  to  be  bound  in  some  other  capacity.®^ 

1085,  25  L.  R.  A.  (N.  S.)  1308;  State 
Bank  v.  Cumberland,  etc.,  Trust  Co., 
168  N.  C.  605,  85  S.  E.  5,  L.  R.  A. 
1915  D.  1138;  Cherokee  Nat.  Bank  v. 
Union  Trust  Co.,  33  Okla.  342,  125 
Fac.  464;  First  Nat.  Bank  t;.  Bank  of 
Cottage  Grove,  59  Or.  388,  117  Fsc. 
293.  A  statutory  rule  to  the  contrary 
in  Pennsylvania  has  not  been  changed 
by  the  passage  of  the  Negotiable 
Instruments  Law.  Union  Nat.  Bank 
V.  Franklin  Nat.  Bank,  249  Pa.  375,  94 
Atl.  1085. 

'^Qee  infra,  §1572. 

^Farmers'  Nat.  Bank  v.  Fanncers' 
A  Traders'  Bank,  159  Ky.  141,  166 
a  W.  986,  L.  R.  A.  1915  A.  77;  Rolla 
V.  First  Nat.  Bank,  141  Mo.  App.  719, 
125  S.  W.  513;  State  Nat.  Bank  v.  Bank 
of  Magdelena,  21  N.  Mex.  653,  157 
Pac.  498,  L.  R.  A.  1916  £.  1296; 
Williamsburgh  Trust  Co.  v,  Tum 
Suden,  120  N.  Y.  App.  D.  518,  105 
N.  Y.  S.  335;  First  Nat.  Bank  v.  Bank 
of  Cottage  Grove,  59  Oreg.  388,  117 
Pac.  293;  Canadian  Bank  v,  Bingham, 
30  Wash.  484,  71  Pac.  43,  60  L.  R.  A. 


955.  But  see  National  Ban 
meroe  v.  Mechanics'  &c. 
Mo.  App.  1, 127  S.  W.  429;  I 
V,  Cumberland  Sav.  &c.  Co., 
605,  85  S.  £.  5,  L.  R.  A.  191 
As  to  the  effect  of  the  neglig 
depositor  of  a  bank  in  fail 
cover  forgeries,  see  supra, 
fin,  and  32  Harv.  L.  Rev.  28 

'^A  drawee  who  has  pai* 
altered  bill  has  been  allowed 
the  payment  back  in:  Imper 
Hamilton  Bank,  [1903]  A.  C 
V.  Bank,  18  WaU.  604,  21  I 
Young  V,  Lehman,  63  Ala.  51 
ton  V.  Woods,  45  Cal.  406, 1< 
190;  Parke  v.  Roser,  67  Ind.  I 
Rep.  102;  National  Bank  t; 
Bank,  114  N.  Y.  28,  20  I 
City  Bank  v.  National  Ban 
203.  A  fortiori  these  ooi 
have  held  an  acceptor  of  sue 
liable. 

**  See  4  Harv.  L.  Rev.  at  pj 

"See  for  further  analog 
tions,  infra,  §  1572. 

*^  Where  a  payee  in  trai 
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Section  64 —[LIABILITY  OF  IRREGULAR  INDORSER.] 
Where  a  person,  not  otherwise  a  party  to  an  instrument, 
places  thereon  his  signature  in  blank  before  deUyeiy  he  is 
liable  as  indorser,  in  accordance  with  the  following  rules: — 

(1)  If  the  instrument  is  payable  to  the  order  of  a  third 
person,  he  is  liable  to  the  payee  and  to  all  subsequent  parties. 

(2)  If  the  instrument  is  payable  to  the  order  of  the  maker 
or  drawer,  or  is  payable  to  bearer,  he  is  liable  to  all  parties 
subsequent  to  the  maker  or  drawer. 

(3)  If  he  signs  for  the  accommodation  of  the  payee,  he  is 
liable  to  all  parties  subsequent  to  the  payee/* 

The  subject  of  this  section  before  the  passage  of  ibe  Act 
was  a  matter  of  great  conflict  in  judicial  decisions.^  It  has 
been  said  of  this  section  that  it  ''is  an  otherwise  excellent 
piece  of  codification,  but  defective  because  under  subsection 
2  a  party  signing  as  indorser  for  the  accommodation  of  an 
acceptor  would  not  be  liable  to  a  drawer-payee,  but  only  to 
subsequent  parties."  •^  The  words  in  the  first  line  of  the 
section  ''not  otherwise  a  party"  do  not  change  the  rule 
that  a  partner  and  the  partnership  to  which  he  belongs 


note  writes  his  name  on  its  face  under 
the  maker's  signature  it  will  be  inferred 
that  he  signed  as  indorser  not  as  maker. 
E.  D.  Fisher  Lumber  &c.  Go.  v.  Rob- 
bins  (Kan.),  180  Pac.  264.  As  to  the 
admission  of  parol  evidence,  see  supra, 
§  644,  also  infra,  {§  1259-1262. 

•*  See  Peck  v.  Eastern,  74  Conn.  456, 
51  Atl.  134;  Tucker  v,  Mueller,  287  Dl. 
551, 122  N.  E.  847;  Young  v.  Exchange 
Bank,  152  Ky.  293,  153  S.  W.  444,  Ann. 
Cas.  1915  B.  148;  Toole  v.  Crafts,  193 
Mass.  110,  78  N.  E.  775,  118  Am.  St. 
455;  Overland  Auto  Co.  v.  Winters 
(Mo.  App.),  180  8.  W.  561;  Wilson  v, 
Hendee,  74  N.  J.  L.  640,  67  AU.  81; 
Roesslev.  Lancaster,  130  N.  Y.  App.  D. 
1,  114  N.  Y.  S.  387,  affd,  without 
opinion,  205  N.  Y.  628,  98  N.  E.  1114; 
Rouse  V,  Wooten,  140  N.  C.  557,  53 
S.  E.  430,  111  Am.  St.  875;  Farquhar 
Co.  V.  Bank,  77  Ohio  St.  311,  83  N.  E. 
392,  14  L.  R.  A.  (N.  S.)  842;  McLean 


V.  Bryer,  24  R.  I.  599,  54  Atl.  373.  As 
to  the  admissibility  of  parol  evidence 
to  show  an  intent  to  assume  a  different 
liability  than  that  stated  in  the  statute, 
see  supra,  §644.  In  the  Illinois  Act 
subsections  (1)  and  (2)  are  as  foDows: 

(1)  If  the  instrument  is  a  note  or  biQ 
payable  to  the  order  of  a  third  person, 
or  an  accepted  bill,  payable  to  the 
order  of  the  drawer,  he  is  liable  to  the 
payee  and  to  all  subsequent  parties. 

(2)  If  the  instrument  is  a  note  or  un- 
accepted bill  payable  to  bearer,  he  is 
liable  to  all  parties  subsequent  to  the 
maker  or  drawer.  See  Tucker  v, 
MueUer,  287  111.  551,  122  N.  E.  847. 

*  The  effect  of  the  various  decisions, 
now  happily  made  unimportant  by  the 
Statute,  may  be  found  in  1  Ames*  Cas. 
Bills  and  Notes,  269. 

"'Professor  Ames  in  14  Harv.  L. 
Rev.  241. 
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are  different  persons  for  the  purpose  of  making  and  j 
A  negotiable  instrument.^^  Though  the  section  fixes  ti 
of  a  holder  against  hregular  mdorsers,  the  rights  of 
ligors  on  the  instrument  as  against  one  another  may  ( 
\ye  shown  by  parol.®*^ 


§  1162.  Warranties  implied  on  negotiation. 

Section  66.— [WARRANTY  WHERE  NEGOTIAT] 
DELIVERY,  ETC.]  Every  person  negotiating  an  ins 
by  delivery  or  by  a  qualified  indorsement,  warrants  i- 

(1)  That  the  instrument  is  genuine  and  in  all  : 
what  it  purports  to  be ; 

(2)  That  he  has  a  good  title  to  it; 

(3)  That  all  prior  parties  had  capacily  to  contract; 

(4)  That  he  has  no  knowledge  of  any  fact  whicl 
impair  the  validity  of  the  instrument  or  render  it  va 

But  when  the  negotiation  is  by  delivery  only,  the  ^ 
extends  in  favor  of  no  holder  other  than  the  immediat 
feree. 

The  provisions  of  subdivision  three  of  this  section 
apply  to  persons  negotiating  public  or  corporation  se< 
other  than  bills  and  notes.^^ 

Section  66.— [LIABILITY  OF  GENERAL  INDO 
Every  indorser  who  indorses  without  qualificatioi 
rants  to  all  subsequent  holders  in  due  course : 


« Fourth  Nat.  Bank  v.  Mead,  216 
Maw.  521,  104  N.  E.  377,  52  L.  R.  A. 
(N.  S.)  225. 

•See  mpra,  §644,  infra,  §§1259- 
1262.  ' 

''The  earlier  paragraphs  of  this 
section  state  the  warranties  applicable 
to  sales  of  chattels  with  such  variations 
as  the  nature  of  the  property  here  in 
question  requires.  Many  authorities 
are  collected  in  Meyer  v.  Richards,  163 
U.  S.  385,  41  L.  Ed.  199,  16  Sup.  Ct. 
Rep.  1148.  See  also  «upra,  §  977.  An 
indorser  without  recourse  is  thus  liable. 
Miller  v.  Stewart  (Tex.  Civ.  App.),  214 
S.  W.  565.  The  final  paragraph 
codifies  the  rule  of  certain  decisions 


which  hold  that  there  is  n 
warranty  protecting  the  pui 
securities  of  the  kind  name 
prove  void  or  defective  beca 
invalidity  in  the  proceedings  < 
izations  of  public  or  corpora 
Otis  V.  Cullum,  92  U.  S.  447, 
46;  Meyer  v,  Richards,  163  ' 
41  L.  Ed.  199,  16  S.  C.  114S 
Rhodes,  92  Cal.  124,  28  Pac. 
t^.  Robinson,  50  Mich.  75, 
704;  Bank  of  Commerce  v.  B 
Mo.  App.  124,  175  8.  W.  30 
V,  Walsh,  12  Neb.  28,  10  N 
Walsh  t^.  Rogers,  15  Neb.  3 
W.  136. 
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(1)  The  matters  and  things  mentioned  in  subdivisions 
one,  two  and  three  of  the  next  preceding  section;  and 

(2)  That  the  instrument  is  at  the  time  of  his  indorsement 
valid  and  subsisting. 

And,  in  addition,  he  engages  that  on  due  presentment, 
it  shall  be  accepted  or  paid,  or  both,  as  the  case  may  be, 
according  to  its  tenor,  and  that  if  it  be  dishonored,  and  the 
necessary  proceedings  on  dishonor  be  duly  taken,  he  will 
pay  the  amount  thereof  to  the  holder,  or  to  any  subsequent 
indorser  who  may  be  compelled  to  pay  it 


§  1163.  Liabilities  of  yarious  ii 

Section  67.— [LIABILITY  OF  INDORSER  WHERE 
PAPER  NEGOTIABLE  BY  DELIVERY.]  Where  a  person 
places  his  indorsement  on  an  instrument  negotiable  by 
delivery  he  incurs  all  the  liabilities  of  an  indorser. 

Section  68.— [ORDER  IN  WHICH  INDORSERS  ARE 
LIABLE.]  As  respects  one  another  indorsers  are  liable 
prima  facie  in  the  order  in  which  they  indorse ;  but  evidence 
is  admissible  to  show  that  as  between  or  among  themselves 
they  have  agreed  otherwise.  Joint  payees  or  joint  indorsees 
who  indorse  are  deemed  to  indorse  jointly  and  severally .^^ 

Section  69.— [LIABILITY  OF  AN  AGENT  OR  BROKER.] 
Where  a  broker  or  other  agent  negotiates  an  instrument 
without  indorsement  he  incurs  all  the  liabilities  prescribed  by 
section  sixty-five  of  this  act,  unless  he  discloses  the  name  of 
his  principal,  and  the  fact  that  he  is  acting  only  as  agent^^ 

§  1164.  When  presentment  is  necessary. 

ARTICLE  VI ; 

PRESENTMENT  FOR  PAYMENT 

Section  70.— [EFFECT  OF  WANT  OF  DEMAND  ON 
PRINCIPAL  DEBTOR.]  Presentment  for  payment  is  not 
necessary  in  order  to  charge  the  person  primarily  liable  on 

'^  See  gupra,  §  644,  infra,  §  1282.  Gallaudet,  120  N.  Y.  298,  24  N.  R  9H 

'*  See   Meriden    National   Bank   t^.      and  supra,  §§  284,  285. 
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the  instruinent;  but  if  the  instrument  fe,  by  its  terms,  pay- 
able at  a  special  place,  and  he  is  able  and  willing  to  pay  it 
there  at  maturity,  such  ability  and  willingness  are  equivalent 
to  a  tender  of  payment  upon  his  part.  But  except  as  herein 
otherwise  provided,  presentment  for  payment  is  necessary 
in  order  to  charge  tiie  drawer  and  indorsers.^' 


Logically  where  the  promise  is  to  pay  at  a  particular  place, 
presentment  at  maturity  at  that  place  should  be  a  condition 
precedent  to  the  liability  of  even  a  primary  party  and  such 
is  the  English  rule  as  to  promissory  notes  ^^  and,  until  changed 
by  statute,  likewise  in  regard  to  acceptances.^^  But  in  the 
Lnited  States  the  previously  existing  law  is  accurately  stated 
in  this  section  of  the  Negotiable  Instruments  Law/^ 

A  demand  note  literally  is  conditional  upon  demand,  but 
the  peculiar  rule  of  the  common  law  in  regard  to  conditions 
of  demand^  has  led  to  the  result  that  a  note  payable  on 
demand  is,  so  far  as  the  maker's  liability  is  concerned,  pay- 
able without  a  demands®  Certificates  of  Deposit,  however, 
have  generally  been  held  prior  to  the  Act  conditional  on 
presentments* 

The  effect  of  failing  to  make  due  presentment  in  discharg- 
ing drawers  and  indorsers  is  familiar  and  universal  law.  Less 
generally  had  in  mind  is  the  effect  of  such  laches  in  discharging 
a  debt  for  which  the  instrument  was  given.® 


**  In  the  niinois  Act  after  the  word 
'' instrument"  are  inserted  the  words: 
"except  in  the  case  of  bank  notes." 
In  the  Kansas,  New  York  and  Ohio 
Acts  after  the  word  "maturity"  are 
inserted  the  words:  "and  has  fimds 
there  available  for  that  purpose."  In 
the  Wisconsin  Act  all  of  the  first  sen- 
tence after  the  words  "on  the  instru- 
ment" IB  omitted. 

7«  2  Ames  Bills  and  Notes,  792,  793; 
Bills  of  Exchange  Act,  §§52  (1)  (2); 
87(1). 

"Tfeid. 

»  Ck>x  V.  National  Bank,  100  U.  S. 


704,  713,  25  L.  Ed.  739;  Parker  v, 
Stroud,  98  N.  Y.  379, 384,  50  Am.  Rep. 
685;  Binghampton  Pharmacy  v.  First 
Nat.  Bk.,  131  Tenn.  711,  176  S.  W. 
1038.  As  to  the  effect  of  tender  given 
to  the  maker's  ability  and  willingness 
to  pay,  see  Moore  v,  Alton,  196  Ala. 
158,  70  So.  681. 

^  See  infra,  §  1289. 

n  See  infra,  §1175. 

''See  the  comment  on  this  section 
ci  the.  statute  in  Brannan,  Neg.  Inst. 
Law  (3d  ed.),  430,  524,  and  if^ti, 
§2039. 

»  See  ii^,  §  1922a. 
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§  1165.  Day  for  presentment. 

Section  71.— [PRESENTMENT  WHERE  INSTRUMENT 
IS  NOT  PAYABLE  ON  DEMAND  AND  WHERE  PAYABLE 
ON  DEMAND.]  Where  the  instrument  is  not  payable  on 
demand,  presentment  must  be  made  on  the  day  it  falls 
due.  Where  it  is  payable  on  demand,  presentment  must 
be  made  within  a  reasonable  time  after  its  issue,  except 
that  in  the  case  of  a  biU  of  exchange,  presentment  for  pay- 
ment will  be  sufficient  if  made  within  a  reasonable  time  after 
the  last  negotiation  thereof  .^^ 

A  distinction  formerly  made  in  some  cases  between  interest- 
bearing  instruments  and  those  not  bearing  interest,  is  under 
the  statute  no  longer  valid  as  matter  of  law,  though  the 
character  of  the  instrument  may  afiPect  the  question  of  what  is 
a  reasonable  time.^^  A  check  need  not  be  forwarded  by  the 
most  expeditious  route,  necessarily.  It  may  be  sent  throu^ 
various  banks  in  accordance  with  mercantile  custom.^' 

The  last  sentence  of  this  section  seems  to  change  the  law 
for  the  worse;  the  change  was  doubtless  unintentional  and 
due  to  an  effort  to  condense  the  language  of  the  English  BiU^ 
of  Exchange  Act.^^  Under  the  words  as  they  stand,  it  is 
plainly  stated  that  an  indorser  of  a  bill  payable  on  demand 
will  not  be  discharged  however  long  presentment  to  the  drawer 
may  be  delayed,  if  the  bill  is  indorsed  for  the  last  time  within 
a  reasonable  time  prior  to  presentment.**    However  imreaaon- 


*^In  the  Nebraska  Act  all  of  the 
section  after  the  words  "reasonable 
time  after  its  issue"  is  onutted.  In  the 
Vennont  Act  instead  of  the  last  five 
words  of  the  section  are  substituted: 
"after  its  issue  in  order  to  charge  the 
drawer." 

**See  Anderson  v.  First  Nat.  Bank, 
144  Iowa,  261,  122  N.  W.  918;  Schles- 
inger  v.  Sohultz,  110  N.  Y.  App.  D. 
366,  96  N.  Y.  S.  383. 

"Sublette  Exchange  Bank  t;.  Fitz- 
gerald, 168  111.  App.  240;  Plover  Sav. 
Bank  v.  Moodie,  136  Iowa,  686,  110 
N.  W.  29,  113  N.  W.  476. 

"  The  English  Act  provides  "Where 


it  is  payable  on  demand,  presentment 
must  be  made  within  a  reasonable  time 
after  its  indorsement  in  order  to  chaiige 
the  indorser,  and  in  case  of  a  bill  of 
exchange  presentment  for  payment 
must  be  made  within  a  reasonable  time 
after  its  issue  in  order  to  chaiige  the 
drawer." 

''This  construction  was  laid  down 
in  Ck>lumbian  Banking  Co.  v.  Bowen, 
134  Wis.  218,  114  N.  W.  461.  Seeabo 
Plover  Sav.  Bank  v.  Moodie,  136  la. 
686,  110  N.  W.  29,  113  N.  W.  476; 
Singer  Mfg.  Co.  v.  Summen,  143  N.  C. 
102,  66  S.  E.  622. 
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able  the  delay  may  have  been,  therefore,  a  further  'nego- 
tiation of  the  bill  and  prompt  presentment  thereafter,  it  seems, 
will  cure  the  delay.  It  should  be  observed,  however,  that 
section  53  states  that  where  an  instrument  payable  on  demand 
is  negotiated  an  unreasonable  time  after  its  issue,  the  pm*- 
chaser  is  not  a  holder  in  due  course.  Section  186  lays  down 
a  rule  as  to  charging  drawers  of  checks  which  differs  from 
that  of  the  present  section,"  but  section  71  governs  the 
char^g  of  indorsers  of  checks. 

§  1166.  General  requisites  of  presentment. 

Section  72.— [WHAT  CONSTITUTES  A  SUFFICIENT 
PRESENTMENT.]  Presentment  for  payment,  to  be  suffi- 
cient, must  be  made : — 

(1)  By  the  holder,  or  by  some  person  authorized  to  receive 
pajrment  on  his  behalf; 

(2)  At  a  reasonable  hour  on  a  business  day; 

(3)  At  a  proper  place  as  herein  defined; 

(4)  To  the  person  primarily  liable  on  the  instrument 
or  if  he  is  absent  or  inaccessible,  to  any  person  found  at 
the  place  where  the  presentment  is  made.^ 

Section  73.— [PLACE  OF  PRESENTMENT.]  Present- 
ment for  payment  is  made  at  the  proper  place : — 

(1)  Where  a  place  of  payment  is  specified  in  the  instru- 
ment and  it  is  there  presented ; 

(2)  Where  no  place  of  payment  is  specified,  but  the  address 
of  the  person  to  make  payment  is  given  in  the  instrument 
and  it  is  there  presented ; 

(3)  Where  no  place  of  payment  is  specified  and  no  address 
is  given  and  the  instrument  is  presented  at  the  usual  place  of 
business  or  residence  of  the  person  to  make  payment ; 

(4)  In  any  other  case  if  presented  to  the  person  to  make 
pajrment  wherever  he  can  be  found,  or  if  presented  at  his 
last  known  place  of  business  or  residence.^ 

«  See  inSra,  §  1209.  179,  Ann.  Cas.  1917   A.  348;  Colum- 

^  See   Fowler  Paper  Ck>.   v.    Best-  bian  Banking  Co.  t^.  Bowen,  134  Wis. 

Jones   Ac.    Co.,    183   lU.    App.    310;  218,  114  N.  W.  451. 

ColumbiarKnickerbocker    Trust    Co.  «  See  Ryan  v.  State,  60  Pla.  25, 53  S. 

V.  MiUer,  156  N.  Y.  App.  D.  810,  142  £.  448;  Finch  v.  Calkins,  183  Mioh.  298, 

N.  Y.  S.  440,  215  N.  Y.  191,  109  N.  F.  H9  N.  W.  1037;  Schlesinger  ».  Schults, 
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Section  74.— [INSTRUMENT  MUST  BE  EXHIBITED.] 
The  instrument  must  be  exhibited  to  the  person  from  ^i^om 
pajrment  is  demanded,  and  when  it  is  paid  must  be  delivered 
up  to  the  party  paying  it.^ 

It  is  insufficient  to  call  the  maker  over  the  telephone,"*  and, 
though  if  a  holder  with  the  instrument  in  his  possession  is 
personally  present  before  the  maker  and  demands  payment 
which  is  refused,  the  actual  exhibition  of  the  instrument  if 
not  demanded  is  waived.'^  This  is  not  true  where  the  holder 
is  talking  from  a  distance  over  the  telephone,  even  thou^ 
he  has  the  instrument  in  his  possession."^ 

§  1167.  Presentment  in  special  cases. 

Section  76.— [PRESENTMENT  WHERE  INSTRUMENT 
PAYABLE  AT  BANK.]  Where  the  instrument .  is  payable 
at  a  bank,  presentment  for  pajrment  must  be  made  during 
banking  hours,  unless  the  person  to  make  pajrment  has 
no  funds  there  to  meet  at  it  any  time  during  the  day,  in 
which  case  presentment  at  any  hour  before  the  bank  is  closed 
on  that  day  is  sufficient.^' 

Section  76.— [PRESENTMENT  WHERE  PRINCIPAL 
DEBTOR  IS  DEAD.]  Where  a  person  primarily  liable  on 
the  instrument  is  dead,  and  no  place  of  pajrment  is  speci- 
fied, presentment  for  pajrment  must  be  made  to  his  per- 

110  N.  Y.  App.  D.  356,  96  N.  Y.  S.  383;      Am.  Rep.  560;  Waring  v.  Beits,  90 
Baer  v.  Hoffman,  150  N.  Y.  App.  D.      Va.  46,  17  S.  E.  739,  44  Am.  St.  Rep. 

890.    See  also  Hodges  v.  Blaylock,  82 
Oreg.  179, 161  Pac.  396. 

•«  GUpin  V.  Savage,  201  N.  Y.  167, 
94  N.  E.  656,  34  L.  R.  A.  (N.  S.)  417, 
Ann.  Cas.  1912  A.  861. 

"*  The  Nebraska  Act  ends  with  the 
words  "  banking  hours."  See  Aithei^ 
leta  t;.  Johnston,  53  Colo.  393,  127 
P&«.  134;  Columbia-Knickerbocker 
Trust  Co.  V.  MUlor,  156  N.  Y.  App.  D. 
810,  142  N.  Y.  S.  440,  215  N.  Y.  191, 
109  N.  E.  179,  Ann  Gas,  1917  A. 
348;  Neckell  v.  Bradshaw  (Oreg),  183 
Pac.  12;  Columbian  Banking  Go.  v. 
Bowen,  134  Wis.  218,  114  N.  W. 
451. 


473,  135  N.  Y.  S.  28;  Meyers  Co.  v. 
Battle,  170  N.  C.  168,  86  S.  E.  1034; 
Nelson  t;.  Grondahl,  13  N.  Dak.  363, 
100  N.  W.  1093;  Norwood  Nat.  Bank 
V.  Piedmont  Ac.  Co.,  106  S.  Car.  472, 
91  S.  E.  866. 

"•Congress  Brewing  Co.  v.  Habe- 
nicht,  83  N.  Y.  App.  D.  141,  82  N.  Y. 
S.  481;  State  of  New  York  v.  Kennedy, 
145  N.  Y.  App.  D.  669,  130  N.  Y.  S. 
412. 

»  Gilpin  V.  Savage,  201  N.  Y.  167, 
94  N.  E.  656,  34  L.  R.  A.  (N.  S.)  417, 
Ann.  Cas.  1912  A.  861. 

•^Lockwood  V,  Crawford,  18  Conn. 
361;  King  v,  Ciowell,  61  Me.  244,  14 
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sonal  representative  if  such  there  be,  and  if,  with  tl 
of  reasonable  diligence,  he  can  be  found.^^ 

Section  77 —[PRESENTMENT  TO  PERSONS 
AS  PARTNERS.]  Where  the  persons  primarily 
the  instrument  are  liable  as  partners,  and  no  pki 
ment  is  specified,  presentment  for  pajrment  may 
to  any  one  of  them,  even  though  there  has  been  a  d 
of  the  firm. 

Section  78.— [PRESENTMENT  TO  JOINT  DI 
Where  there  are  several  persons,  not  partners, 
liable  on  the  instrument,  and  no  place  of  payment  is 
presentment  must  be  made  to  them  all.'^ 

§  1168.  When  presentment  is  excused  or  delay  just 

Section  79.— [WHEN  PRESENTMENT  NOT  RE 
TO  CHARGE  THE  DRAWER.]  Presentment  for 
is  not  required  in  order  to  charge  the  drawer  where  1 
right  to  expect  or  require  that  the  drawee  or  accepto: 
the  instrument.^ 

Section  80.— [WHEN  PRESENTMENT  NOT  RE< 
TO  CHARGE  THE  INDORSER.]  Presentment  for 
is  not  required  in  order  to  charge  an  indorser  wher 
strument  was  made  or  accepted  for  his  accommoda 
he  has  no  reason  to  expect  that  the  instrument  will  t 
presented.^ 

Section  81.— [WHEN  DELAY  IN  MAZING  PRJ 
MENT  IS  EXCUSED.]  Delay  in  makmg  presents 
pa3rment  is  excused  when  the  delay  is  caused  by 
stances  beyond  the  control  of  the  holder,  and  not  in 
to  his  default,  misconduct  or  negligence.    When  the 


»*  See  Reed  v.  Spear,  107  N.  Y.  App. 
D.  144,  95  N.  Y.  S.  1007. 

•»  State  of  New  York  Bank  v.  Ken- 
nedy, 145  N.  Y.  App.  D.  669, 130  N.  Y. 
S.  412. 

"^See  Knickerbocker  Life  Ins.  Co. 
V.  Pendleton,  112  U.  S.*  696,  708,  28 
L.  Ed.  866,  5  Sup.  Ct.  314;  Simonoff 
V.  Granite  City  Nat.  Bank,  279  111.  246, 
116  N.  E.  636;  Beauregard  v.  Knowlton, 


156  Mass.  395,  31  N.  E.  38< 
A.  I.  Tucker  Co.,  217  Mass 
N.  E.  360,  L.  R.  A.  1916  F.  J  i 
"See    McDonald    v,    Lui 
170  Fed.  Rep.  434,  95  C.  C 
Dillon  V.  Bron,  96  Kan.  189 
653;  Bergen  v.  Trimble,  130 
101  Atl.  137;  Marquardt's 
Pa.  73,  95  Atl.  917;  Union 
SiiUivan,  214  N.  Y.  332,  108  :! 
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delay  ceases  to  operate,  presentment  must  be  made  with 
reasonable  diligence.^ 

Section  82,— [WHEN  PRESENTMENT  MAY  BE  DIS- 
PENSED WITH.]  Presentment  for  payment  is  dispensed 
with: — 

(1)  Where  after  the  exercise  of  reasonable  diligence  pre- 
sentment as  required  by  this  act  cannot  be  made ; 

(2)  Where  the  drawee  is  a  fictitious  person; 

(3)  By  waiver  of  presentment,  express  or  implied. 

Insolvency  of  the  maker  does  not  operate  as  an  implied 
waiver.**  Lack  of  presentment  may  be  excused  by  a  new 
promise;  ^  and  prior  to  maturity  any  words  or  conduct  of  a 
party  to  be  charged  inducing  the  holder  to  believe  present- 
ment would  not  be  requu^,  will  operate  as  a  waiver.^ 

§  1169.  Dishonor  and  its  effect 

Section  83.— [WHEN  INSTRUMENT  DISHONORED  BY 
NON-PAYMENT.]  The  instrument  is  dishonored  by  non- 
payment when, — 

(1)  It  is  duly  presented  for  payment  and  pa3rment  is  re- 
fused or  cannot  be  obtained ;  or 

(2)  Presentment  is  excused  and  the  instrument  is  overdue 
and  unpaid. 

An  excuse  under  this  section  for  not  making  presentment 
will  not  excuse  failure  to  give  notice  of  dishonor  at  maturity 
to  a  party  secondarily  liable; '  and  a  waiver  of  notice  does 
not  excuse  failure  to  make  presentment.* 

Section  84.— [LIABILITY  OF  PERSON  SECONDARILY 
LIABLE,   WHEN   INSTRUMENT   DISHONORED.]  Sub- 

"  Aebi  V.  Bank  of  Evansville,   124  Sweetser  v.  Jordaiii  216  Mass.  350, 103 

Wis.  73,  102  N.  W.  326,  68  L.  R.  A.  N.  E.  905;  Bessenger  v.  Wensel,  161 

964, 109  Am.  St.  925.  Mich.  61,  125  N.  W.  750,  27  L.  R.  A. 

» Bassenhorst   v,    Wilby,    46    Ohio  (N.  S.)  516;   Moll  v.  Roth,  7  Oreg. 

St.  333,  13  N.  E.  75;  Reinke  v.  Wright,  593,  152  Pac.  235. 

93  Wis.  368,  67  N.  W.  737.  « Read  v.  Spear,  107  N.  Y,  App.  Div. 

1  See  supra,  §  157.  144,  94  N.  Y.  S.  1007. 

'See  Worley  t;.   Johnaon,   60  Fla.  ^Hayward  v.  Empire  State  Sugar 

294,  53  So.  543,  33   L.  R.  A.  (N.  S.)  Co.,  105  N.  Y.  App.  D.  21,  93  N.  Y.  & 

639;  Simonoff  v.  Granite  City  Nat.  449. 
Bank,  279  HI.  248,   116  N.  E.  636; 
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ject  to  the  provisions  of  this  act,  when  the  instrument  is 
dishonored  by  non-pa3rment|  an  immediate  right  of  recourse 
to  all  parties  secondarily  liable  thereon  accrues  to  the  holder. 

§  1170.  When  an  instrument  matures. 

Section  86.— [TIME  OF  MATURITY.]  Every  negotiable 
instrument  is  payable  at  the  time  fixed  therein  without  grace- 
When  the  day  of  maturity  falls  upon  Sunday,  or  a  holiday, 
the  instrument  is  payable  on  the  next  succeeding  busi- 
ness day.  Instruments  falling  due  [6t  becoming  payable] 
on  Saturday  are  to  be  presented  for  pa.ym.ent  on  the  next 
succeeding  business  day,  except  that  instruments  payable  on 
demand  may,  at  the  option  of  the  holder,  be  presented  for 
payment  before  twelve  o'clock  noon  on  Saturday  when  that 
entire  day  is  not  a  holiday.^ 

Section  86.— [TIME;  HOW  COMPUTED.]  Where  the 
instrument  is  payable  at  a  fixed  period  after  date,  after  sight, 
or  after  the  happening  of  a  specified  event,  the  time  of  pay- 
ment is  determined  by  excluding  the  day  from  which  the  time 
is  to  begin  to  run,  and  by  including  the  date  of  payment.* 

§  1171.  Date  of  maturity  important  for  three  questions. 

At  this  point  it  is  desirable  to  state  more  fully  when  an 
instrument  is  overdue.  That  is  necessary  for  several  pur- 
poses, and  unfortunately  under  the  Common  Law  an  instru- 


*  The  words  in  brackets  [or  becoming 
payable]  have  been  inserted  for  the 
sake  of  clearness.  They  are  found  in 
the  Florida,  Indiana,  Kansas,  Mary- 
land, Massachusetts,  Michigan,  Minne- 
sota, Missouri,  Montana,  Nebraska, 
Nevada,  New  Hampshire,  New  Jersey, 
New  York,  North  Carolina,  Ohio, 
Oklahoma,  Oregon,  Pennsylvania, 
Tennessee,  Utah,  Virginia,  and  Wash- 
ington Acts.  This  section  having 
twice  used  the  word  "payable"  then 
uses  the  words  "falling  due."  This  has 
raised  doubts  in  the  minds  of  some  as 
to  the  rule  if  Friday  is  a  legal  holiday 
and  an  instrument  matures  on  that 
day.     These  words  were  inserted  to 


remove  any  possible  doubt,  though 
they  seem  unnecessary.  Sight  drafts 
are  excepted  from  abolition  of  days  of 
grace  in  Massachusetts,  North  Caro- 
lina and  New  Hampshire.  The  pro- 
vision of  the  section  in  r^ard  to 
Saturday  is  omitted  in  Arizona,  Ken- 
tucky, Vermont  and  Wisconsin.  The 
section  is  further  amended  in  Iowa  and 
Massachusetts.  See  for  a  discussion 
of  this  section,  23  Harv.  L.  Rev.  603; 
26  id.,  592. 

*  A  note  dated  Nov.  8, 1908,  payable 
in  twelve  months  must  be  presented  on 
Nov.  8,  1909.  Lewy  v,  Wilkinson,  136 
La.  105,  64  So.  1003. 
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ment  may  not  be  overdue  for  all  these  purposes  at  the  same 
moment.  The  first  question  is — ^When  can  the  holder  sue 
the  party  primarily  liable?  The  second  question  is— 
When  can  the  holder  give  effective  notice  of  dishonor  to 
parties  secondarily  liable  that  the  instrument  has  been 
dishonored  at  maturity?  The  third  question  is — After 
what  moment  does  the  instrument  become  subject  to  per- 
sonal defences  when  purchased  even  by  a  bona  fide  purchase 
for  value. 

§  1172.  In  Europe  an  instrument  is  overdue  for  all  purposes 
at  the  same  time. 

Under  the  practice  which  prevails  on  the  continent  of 
Europe,  of  presentment  by  a  notary  who  marks  on  the  face 
of  a  bill  the  fact  of  its  dishonor  or  of  its  payment  on  present- 
ment;  the  difficulties  that  beset  oiu*  law  in  regard  to  this  matter 
do  not  occur.  The  answers  to  each  of  these  three  questions 
there  will  alwajrs  be  the  same.  As  soon  as  there  is  a  right  of 
action  against  the  maker  then  will  always  be  the  time  to  give 
notice,  and  thereafter  the  instrument  will  always  pass  sub- 
ject to  equities;  and  this  time  will  be  the  moment  on  the  day 
of  matmity  when  the  notary  has  thus  indicated  that  the  instru- 
ment is  dishonored. 

§  1173.  When  right  of  action  accrues  in  the  United  States. 

It  is  the  rule  in  simple  contracts  that  when  a  man  contracts 
to  do  something  on  a  given  day  he  has  until  the  last  minute 
of  that  day  to  satisfy  his  obligation.  That  is  true  both  of 
contracts  to  pay  money  and  of  contracts  to  do  other  things.^ 
If,  therefore,  by  a  simple  contract  one  agrees  to  pay  $1,000  on 
the  2d  of  January,  he  cannot  be  sued  on  that  obligation 
until  after  the  last  minute  of  the  2d  of  January  has  expired, 
for  until  that  last  minute  it  is  possible  he  may  fulfill  his  con- 
tract. The  result  is  that  a  right  of  action  will  not  accrue 
until  the  3d  of  January.  That  principle,  unfortunately, 
has  been  applied  rather  generally  to  negotiable  instruments. 
If  a  note  is  by  its  terms  payable  on  the  2d  of  January  the  gen- 

»  Webb  V,  Fainnaner,  3  M.  A  W.  473,  supra,  §  857. 
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eral  rule  is  that  no  action  can  be  begun  against  tb 
to  it  until  the  3d  of  January.^ 

This  is  probably  contrary  to  the  theory  and  cui 
bankers  and  merchants.  Hxeir  theory  is  that  the  i 
the  instrument  agrees  that  he  will  pay  it  on  present 
the  2d  of  January,  that  the  maker  is  not  entitled  to 
minute  of  the  day,  that  he  must  be  ready  at  the  b 
of  the  business  day,  and  that  at  whatever  hoiu*  on  t 
the  holder  presents  that  instrument  he  is  entitled  to 
payment.  The  law  in  some  States  has  to  some  ext 
ognized  this  custom.  If  there  is  an  actual  presentm 
dishonor  on  the  2d  of  January  a  right  of  action  aga 
maker  it  is  held  arises  immediately  in  favor  of  the  1 

But  it  is  law  generally^  in  these  States  as  weU  as  els 
that  if  presentment  is  not  made  on  the  2d  of  Janua: 
under  the  Negotiable  Instruments  Law  there  is  no  n 
of  presentment  except  to  charge  the  indorsers,  and  t] 
a  note  without  indorsers  need  not  be  presented)  the 
is  not  liable  to  suit  until  the  3d  of  January;  ^°  unless  the 
ment  is  payable  at  a  bank.  In  that  event  it  has  bet 
logically  enough  by  some  courts  that  as  the  maker  cou 
comply  with  his  promise  during  banking  hours,  a  suit  I 
on  the  day  of  matimty  after  banking  hours,  was  n 
mature."  Even  in  such  a  case  the  general  rule  allow 
maker  the  fuU  day  of  maturity  is  supported  by  other  c 


« Kennedy  v.  Thomas,  [1894]  2  Q. 
B.  759.  And  see  cases  in  the  following 
notes,  and  supra,  §  857. 

•  Leftley  v.  Mills,  4  T.  R.  170;  Heise 
v.  Bumpass,  40  Ark.  545;  Veazie  Bank 
V,  Winn,  40  Me.  62;  Staples  v,  Franklin 
Bank,  1  Met.  43,  35  Am.  Dec.  345; 
McKenzie  v.  Durant,  9  Rich.  61; 
Coleman  v.  Ewing,  4  Humph.  241.  But 
even  in  such  a  case  some  courts  hold 
that  no  right  of  action  arises  imtil 
January  3.  Sutcliffe  v.  HumphrejrSi 
68  N.  J.  L.  42,  32  Atl.  706;  Oothout  v. 
Ballard,  41  Barb.  33.  Under  Sec,  66 
of  the  Act,  the  iadorser,  it  is  said,  en- 
gages that  the  maker  shall  pay  on 
presentment.  It  seems  possible,  there- 
fore,   that  a   right  of   action   should 


accrue  against  the  indorser  oi 
of  maturity  if  he  is  notified  i 
It  would  be  odd  if  there  she 
right  of  action  against  the 
before  there  is  against  the  mi 

^^  Benson  v,  Adams,  69  Ind 
Am.  Rep.  220;  Sturz  v.  Fisher, 
App.  Div.  457,  459,  56  N.  \ 
Hfunion  V,  Dixon,  77  N.  Y.  ^ 
241,  78  N.  Y.  S.  1061. 

^^  Sabin  v.  Burke,  4  Ida.  2^ 
352;  Exchange  Bank  v.  Bank 
America,  132  Mass.  147,  148; 
reys  t;.  Sutcliffe,  192  Pa.  33( 
954,  73  Am.  St.  Rep.  819; 
Bank  t;.  Lay,  80  Va.  436,  440. 

^'  Benson  v.  Adams,  69  Im 
Am.  Rep.  220;  Sutcliffe  v,  Hu 
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The  day  of  maturity  is  also  affected  by  Sundays  and  holidays. 
If  the  day  of  maturity  falls  on  Sxmday  or  a  holiday,  the  instru- 
ment is  not  payable  until  the  next  business  day,  and  time 
instruments  payable  on  Saturday  must  also  be  presented  on 
the  next  bxisiness  day  in  order  to  charge  secondary  parties.^' 

§  1174.  When  an  instrument  is  overdue  for  other  purposes. 

The  second  inquiry  is  this:  When  is  an  instrument  over- 
due for  the  piupose  of  charging  indorsers?  For  that  purpose 
it  is  everywhere  overdue  as  soon  as  it  is  presented  and  dis- 
honored on  the  day  of  maturity  (Sections  71,  83,  102),  and 
the  third  inquiry  is,  when  is  it  overdue  for  the  piupose  of  letting 
in  equities  against  a  purchaser  for  value  of  the  instrument? 
Everywhere  but  in  Massachusetts,  so  tar  as  it  has  been  decided, 
the  instrument  is  overdue  for  this  piupose  only  on  the  day 
after  that  on  which  it  falls  due,  that  is,  on  the  3d  of  Jan- 
uary, in  the  case  above  supposed." 

A  purchaser  on  the  2d  of  January,  unless  he  had  notice 
that  the  instrument  had  been  presented  and  dishonored, 
would  be  a  holder  in  due  course.  In  Massachusetts,  howevw, 
one  who  purchases  on  the  2d  of  January  is  not  a  holder 
in  due  course,"  unless  Section  52  of  the  N^otiable  Instru- 
ments Law  has  changed  the  law  previously  existing  in  that 
State. 

§  1176.  When  right  of  action  accrues  on  demand  paper. 

A  more  troublesome  question  than  that  concerning  the  day 
of  maturity  of  time  paper  is  the  day  of  maturity  of  demand 
paper,  and  here  again  the  distinction  must  be  made  clear 
between  these  several  questions  of  when  a  right  of  action 
arises,  when  the  instrument  is  subject  to  equities,  and  when 
notice  may  be  given  to  indorsers.  On  demand  paper  a  right 
of  action  against  the  maker  arises  immediately  as  soon  as  it 
is  delivered.    By  the  terms  of  the  paper  it  might  be  supposed 

58  N.  J.  L.  42,  32  Ail.  706;  Smith  v.  S05;  Walter  v.  Kirk,  14  m.  55;  Good- 

Aylesworth,  40  Baib.  104;  Taylor  v,  paster  v.  Voris,  8  la.  334,  74  Am.  Dec. 

Jaooby,  2  Pa.  St.  405,  45  Am.  Deo.  313;  Fox  v.  Bank  of  Kansas  CSty,  30 

615.  Kan.  441, 1  Pac.  789;  Crosby  p.  Grant, 

u  See  supra,  §  1170.  36  N.  H.  273. 

i«  Savings  Bank  v.  Bates,  8  Conn.  "  Pine  o.  Smith,  11  Gray,  38. 
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that  demand  was  a  prerequisite  to  such  a  right  of  action^  and 
on  theory  it  ought  to  be^  but,  as  has  been  said^^^  in  the  United 
States  and  in  England  it  is  not.^^ 

§  1176.  Maturity  of  demand  paper  to  charge  indorsers. 

The  holder  may  make  a  demand  on  the  maker  within  a 
reasonable  time  after  the  issue  of  the  instrument  for  the  pur- 
pose of  charging  indorsers,  the  instrument  matming  at  any 
time  within  that  limit  at  which  the  holder  wishes  to  present 
it.  (Section  71  of  the  Act).  That  is,  he  may  demand  payment 
at  once  of  the  party  primarily  liable,  and  on  his  refusal  to 
pay  and  notice  to  the  indorser,  he  will  acquire  a  right  of 
action  against  the  latter  (Section  66),  or  he  may  defer  demand 
until  a  reasonable  time  has  nearly  elapsed.  The  limit  of  time 
within  which  a  purchaser  of  the  instrument  can  acquire  a 
title  free  of  equitable  defences- is  the  same  at  common  law," 
and  remains  the  same  imder  the  statute  unless  Section  53  and 
the  last  clause  of  Section  71  when  taken  together  produce  a 
different  result.  ^^ 

A  check  negotiated  the  day  after  its  issue  is  certainly  nego- 
tiated within  a  reasonable  time,^  and  if  a  holiday  intervenes, 
this  will  not  make  the  following  day  unreasonable.^^  A 
cashier's  check  not  negotiated  until  jfive  days  after  its  issue 
was  held  negotiated  within  a  reasonable  time.^^    The  rule 


^  Supra,  §1164. 

"  Norton  v.  Ellam,  2  M.  &  W.  461; 
Hunter  v.  Wood,  54  Ala.  71;  Bell  v. 
Sackett,  38  Cal.  407;  Fankboner  v. 
Fankboner,  20  Ind.  62;  Burnham  v. 
Allen,  1  Gray,  496;  Farmers'  Nat. 
Bank  v.  Venner,  192  Mass.  531,  78  N. 
E.  540;  Wheeler  v.  Warner,  47  N.  Y. 
519,  7  Am.  Rep.  478;  Hyman  v.  Doyle, 
53  N.  Y.  Misc.  597,  103  N.  Y.  S.  778; 
Shuman  v.  Citizens'  Bank,  27  N.  Dak. 
599,  147  N.  W.  388,  L.  R.  A.  1915  A. 
728;  Union  Central  Life  Ins.  Co.  v. 
Curtifl,  35  Ohio  St.  357;  Dominion 
Trust  Co.  V,  HQdner,  243  Pa.  253,  90 
AtJ.  69;  Dawley  ».  Wheeler,  52  Vt.  574. 

In  Hebblethwaite  v.  Flint,  185  N.  Y. 
App.  D.  249, 173  N.  Y.  S.  81,  the  court 
stated  that  if  a  demand  note  was  non- 


negotiable  it  must  be  presented  to 
charge  the  maker;  but  the  oonmion-law 
rule  that  promises  to  pay  on  demand 
are  payable  without  a  demand  does  not 
depend  upon  negotiability.  See  infraj 
§1289. 

"In  Massachusetts  prior  to  the 
passage  of  the  Negotiable  Instruments 
Law,  a  statutory  rule  subjected  all 
demand  notes  to  personal  defences 
whenever  transferred. 

"See«*pra,  §1165. 

*^  Matlock  V.  Scheuerman,  51  Or. 
49,  93  Pac.  823,  17  L.  R.  A.  (N.  S.) 
747. 

"Asbury  t;.  Taube,  151  Ky.  142, 
151  S.  W.  372. 

"Singer  Mfg.  Co.  v.  Summers,  143 
N.  C.  102, 55  S.  E.  522. 
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in  regard  to  demand  notes  is  more  liberal  than  in  r^ard  to 
demand  bills.  The  facts  of  each  case  must  be  considered, 
but  perhaps  two  to  three  months  seems  the  ordinary  time 
permissible  for  notes.** 

In  several  States,  prior  to  the  passage  of  the  Negotiable 
Instruments  Law,  statutes  fixed  the  length  of  a  reasonable 
time;**  but  the  Negotiable  Instruments  Law  has  repealed 
such  statutes.*^  In  Massachusetts,  however,  it  has  been  held 
that  a  usage  had  grown  up  making  sixty  days  (the  period 
previously  fixed  by  the  local  statute)  a  reasonable  time  within 
which  demand  must  be  made  on  the  maker,  in  order  to  charge 
an  indorser  on  such  a  note.**  There  is  great  advantage  of 
certainty  in  having  the  limits  of  a  reasonable  time  exactly 
defined. 

There  can  be  no  question  that  Section  71  has  reversed  an 
exceptional  doctrine  prevaiUng  in  New  York  to  the  effect 
that  if  a  note  payable  on  demand  contained  an  express  pro- 
vision for  the  payment  of  interest  it  was  intended  as  a  "con- 
tinuing secmity"  and  an  indorser  would  not  be  discharged 
by  failure  to  make  demand  so  long  as  the  note  remained  an 
enforceable  obligation.*' 

§  1177.  Domiciled  notes. 

Section  87.— [RULE  WHERE  INSTRUMENT  PAYABLE 
AT  BANK.]  Where  the  instrument  is  made  payable  at  a 
bank  it  is  equivalent  to  an  order  to  the  bank  to  pay  the  same 
for  the  account  of  the  principal  debtor  thereon.^ 


**  See  Hampton  v.  Miller,  78  Conn. 
267,  61  Atl.  952;  Ranger  v.  Gary,  1 
Mete.  369;  Stevens  v,  Bruce,  21  Pick. 
193;  McAdam  v.  Grand  Forks  Mer- 
cantile Co.,  24  N.  Dak.  646,  140  N.  W. 
725,  47  L.  R.  A.  (N.  S.)  246;  Sice  v. 
Cunningham,  1  Cow.  397,  404. 

**E,  g.f  in  Connecticut,  Massachu- 
setts, Minnesota,  Vermont. 

»  Hampton  v.  Miller,  78  Conn.  267, 
271,  61  Atl.  952;  Merritt  v.  Jackson, 
181  Mass.  69,  62  N.  E.  987. 

"  Merritt  v,  Jackson,  181  Mass.  69, 
62  N.  E.  987;  Plymouth  County  Trust 


Co.  V.  Soanlan,  227  Mass.  71, 116  N.  E. 
468. 

^The  prior  law  is  indicated  by 
Merritt  v,  Todd,  23  N.  Y.  28,  80  Am. 
Dec.  243;  Shutts  v.  Fingar,  100  N.  Y. 
539,  3  N.  E.  588,  53  Am.  Rep.  231.  As 
to  the  effect  of  the  statute,  see  supra, 
§1165. 

*  This  section  is  omitted  in  niinois, 
Nebraska  and  South  Dakota,  and  has 
been  repealed  in  Kansas.  In  Minnesota 
the  section  is  retained  but  instead 
of  the  words  "it  is  equivalent"  are 
substituted  "it  shall  not  be  equirar 
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A  note  payable  at  "any  bank  in  Boston"  is 
the  scope  of  this  section.^ 

The  effect  of  making  a  note  payable  at  a  bank, 
instrument  sometimes  called  a  "domiciled  note," 
thus  stated.*®    "In  England,  presentment  of  a  dom 
at  the  designated  place  is  necessaiy  as  a  condition 
to  suit  against  the  maker,  but  failure  to  present  s 
of  maturity  seems  only  to  affect  the  question  of  in 
costs.'^    In  America,  before  the  N^otiable  Instruxn 
no  presentment  was  necessary  as  a  condition  to  bri 
against  the  maker,  though,  as  in  England,  the  ma 
set  up  as  a  valid  tender  the  fact  that  he  had  fun 
bank  at  the  day  of  maturity.'^    If  the  holder  did  thi 
the  note,  the  majority  view  was  that  the  bank  mig 
out  of  funds  of  the  maker  on  deposit,*'  though  this  ^ 
ously  disputed.'*    And  there  seem  to  have  been  h\ 
olated  and  much  criticised  decisions  which  denied  t 
a  recovery  where  his  neglect  to  present  resulted  in 
the  maker  due  to  failure  of  the  bank.'*   However,  the 


lent."  In  Missouri  and  Neiw  Jersey 
the  order  is  limited  to  the  day  of 
maturity. 

*  Carpenter  v.  National  Shawmut 
Bank,  187  Fed.  1, 109  C.  C.  A.  66. 

»  29  Harv.  L.  Rev.  206. 

'^Citing  Dickinson  v.  Bowes,  16 
East,  110;  Sands  v,  Clarke,  8  C.  B.  761. 
Contra,  Nichols  v,  Bowes,  2  Campb. 
498.  Cf.  Rowe  v.  Young,  2  Brod.  &  B. 
166. 

"Citing  Wallace  v.  M'Connell,  13 
Pet.  136,  10  L.  Ed.  96. 

'*  Citing  Bedford  Bank  v,  Aooam, 
125  Ind.  684,  25  N.  E.  713,  9  L.  R.  A. 
560,  21  Am.  St.  Rep.  268;  Kymer  v. 
Laurie,  18  L.  J.  Q.  B.  218.  See  also 
Home  Nat.  Bank  v,  Newton,  8  Bradw. 
563;  ^tna  Nat.  Bank  t;.  Fourth  Nat. 
Bank,  46  N.  Y.  82,  7  Am.  Rep.  314; 
Commercial  Nat.  Bank  v,  Henninger, 
106  Pa.  496.  And  perhaps  the  bank 
was  bound  to  the  maker  to  make  the 
pa3rment.  German  Nat.  Bank  t;. 
Foreman,  138  Pa.  474,  21  Atl.  20,  21 


Am.  St.  Rep.  908.  But  tl 
under  no  obligation  to  n 
payment  from  the  aocoui 
dorser.  Mechanics',  etc. 
Seitz,  160  Pa.  632,  24  . 
Am.  St.  Rep.  863. 

«« Citing  Wood  &  Co.  v. 
Savings^  etc.,  Co.,  41  lU.  2 
V,  Commercial  National 
Tenn.  360, 10  S.  W.  774, 3  ] 
10  Am.  St.  Rep.  669. 

» Citing  Lazier  v.  Hoi 
76,  7  N.  W.  467,  39  An 
(this  case  was  thought  t 
there  was  a  payment,  and ' 
overruled  in  Bank  of  ] 
Ingerson,  106  la.  349,  76  : 
Bank  of  Charlestown,  etc. 
S.  C.  444,  37  Am.  Rep 
Story,  Promissory  Notes, 
a  careful  criticism  of  thes 
Adams  v.  Hackensack,  44  ] 
43  Am.  Rep.  406  (16  V 
also  Williamsport  Gas  Co.  i 
95  Pa.  St.  62. 
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has  been  materially  changed  by  the  N^otiable  Instruments 
Law.  At  common  law  the  bank  had  at  most  but  a  bare 
authority  to  pay  a  note  domiciled  there.  Now,  by  express 
provision,  such  an  instrument  is  equivalent  to  an  order  on 
the  bank  to  pay  the  same.**  This  is  in  effect  the  creation  of 
n^otiable  paper  similar  to  a  check,  differing  only  in  that  it 
is  payable  at  a  future  date.  And  there  is  not  even  this  dis- 
tinction when  the  note  is  payable  on  demand.  In  both  cases 
the  business  understanding  is  that  the  debtor  will  have  suffi- 
cient funds  at  the  bank,  and  it  is  the  duty  of  the  bank  to  apply 
such  funds  to  payment  of  the  instrument.  It  might  well  be 
urged,  therefore,  that  the  statute  has,  in  substantial  effect, 
put  the  maker  of  a  domiciled  note  in  a  position  of  secondary 
liability  similar  to  that  of  the  drawer  of  a  check."  ^ 

§  1178.  Pajrment 

Section  88.— [WHAT  CONSTITUTES  PAYMENT  IN 
DUE  COURSE.]  Payment  is  made  in  due  course  when  it 
is  made  at  or  after  the  maturity  of  the  instrument  to  the 
holder  thereof  in  good  faith  and  without  notice  that  his 
tide  is  defective. 


Payment  before  maturity  is  only  a  personal  defence  even 
though  made  to  the  holder,*^  and  if  made  to  one  who  is  neither 
the  holder  nor  authorized  by  him  to  receive  payment  is  totally 
inoperative, '•  unless  the  party  paying  acquires  the  instrument 
properly  indorsed,  and  in  effect  becomes  a  purchaser  of  it. 
Pa}rment  at  or  after  maturity  is  in  effect  an  absolute  defence 


"*  Citing  Brannan,  Negotiable  In- 
struments Law,  (3d  ed.)  §  87. 

'^This  view  is  supported  by  the 
cases  of  New  England  Nat.  Bank  v. 
Dick,  84  Kans.  252,  114  Pac.  378; 
Baldwin's  Bank  v.  Smith,  215  N.  Y.  76, 
109  N.  E.  138,  Ann.  Cas.  1917  A.  500. 
But  these  decisions  seem  inconsistent 
with  Sec.  70  of  the  statute,  unless  it 
can  be  said  that  the  maker  of  a  note  is 
not  the  ''person  primarily  liable"  if 
the  instrument  is  payable  at  a  bank — a 
somewhat  extreme  contention.     The 


New  York  decision  is  criticised  in 
Crawford's  Negotiable  InstnimenlB 
Law  (4th  ed.),  162.  See  also  Bing- 
hampton  Pharmacy  v.  First  Nat.  Bank, 
131  Tenn.  711,  176  S.  W.  1038. 

"Buibridge  v.  Manners,  3  Camp. 
193;  Watson  v,  Wyman,  161  Mass. 
96,  99,  36  N.  E.  692. 

»•  Wheeler  v.  Gufld,  20  Pick.  545,  32 
Am.  Dec.  231;  Hayden  v.  Speakman, 
20  N.  Mex.  513,  150  Pac.  292.  But 
see  Bainbridge  v.  Louisville,  83  Ey. 
285, 4  Am.  St.  Rep.  153. 
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if  made  to  the  party  entitled  to  receive  it,  since  th 
no  new  holder  in  due  course  after  matiuity,  Bu 
conclusive  proof  that  a  person  is  entitled  to  receiv 
is  the  contemporaneous  surrender  of  the  instrumen 
indorsed,^  and  a  payment  made  to  one  who  is  not  i 
the  holder  is  inoperative.^^  On  the  other  hand,  p 
or  after  matiuity  to  a  holder  is  a  discharge  by  t 
words,  of  section  88;  but  the  party  paying  will  n 
charged  if  he  has  notice  that  the  holder  is  not  1 
equitably  entitled  to  payment.^* 

§  1179.  Requirement  of  notice,  and  its  effect 

ARTICLE  Vn 


NOTICE  OF  DISHONOR 

Section  89.— [TO  WHOM  NOTICE  OF  DE 
MUST  BE  GIVEN.]  Except  as  herein  otherwise 
when  a  negotiable  instrument  has  been  dishonore( 
acceptance  or  non-pajTment,  notice  of  dishonor  must 
to  the  drawer  and  to  each  indorser,  and  any  dra^ 
dorser  to  whom  such  notice  is  not  given  is  discharg 

By  this  section,  following  the  rule  of  the  law  : 
proper  notice  is  made  a  condition  precedent  of  an; 
on  the  instrument  on  the  part  of  a  drawer  or  an  i 
Failure  to  give  notice  may  also  deprive  the  hold< 
right  to  resort  to  a  debt  for  which  the  instnunent  wi 
A  guarantor  is  not  entitled  to  notice  of  dishonor.  ^^ 
an  accommodation  maker.  ^^ 


^Loizeaux  v.  Fremder,  123  Wis. 
193,  101  N.  W.  423. 

«i  Adair  v.  Lenox,  15  Oreg.  489,  16 
Pac.  182. 

o  Hinckley  v.  Union  Pac.  R.,  129 
Mass.  52,  37  Am.  Rep.  297. 

^By  the  French  Commercial  Ck)de 
(Arts.  168-170),  though  lack  of  notice 
discharges  indorsers,  it  does  not  dis- 
charge the  drawer  unless  he  shows  that 
the  drawee  had  sufficient  effects  of  the 


drawer  to  meet  the  bill  wh< 
Under  the  German  Exi 
(Art.  45),  failure  to  give  no 
the  holder  only  of  intere 
unless  the  omission  causes 

**  See  infra,  §  1922a. 

*^  Roberts  v.  Hawkim 
566,  38  N.  W.  575;  H 
O'Brien,  37  Minn.  306,  34 
Brown  v,  Gurtiss,  2  N.  Y. : 

*«  First  State  Bank  v.  \ 
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Section  90.— [BY  WHOM  GIVEN.]  The  notice  may  be 
given  by  or  on  behalf  of  the  holder,  or  by  or  on  behalf  of 
any  party  to  the  instrument  who  might  be  conq>elled  to 
pay  it  to  the  holder,  and  who  upon  taking  it  up  would  have 
a  right  to  reimbursement  from  the  party  to  whom  the  notice  is 
given. 

Section  91.— [NOTICE  GIVEN  BY  AGENT.]  Notice  of 
dishonor  may  be  given  by  an  agent  either  in  his  own  name 
or  in  the  name  of  any  party  entitled  to  give  notice,  whether 
that  party  be  his  principal  or  not.^ 

Section  92.— [EFFECT  OF  NOTICE  GIVEN  ON  BE- 
HALF OF  HOLDER.]  Where  notice  is  given  by  or  on  be- 
half of  the  holder,  it  enures  for  the  benefit  of  all  subsequent 
holders  and  all  prior  parties  who  have  a  right  of  recourse 
against  the  party  to  whom  it  is  given.^ 

Section  93.— [EFFECT  WHERE  NOTICE  IS  GIVEN  BY 
PARTY  ENTITLED  THERETO.]  Where  notice  is  given  by 
or  on  behalf  of  a  party  entitled  to  give  notice,  it  enures  for 
the  benefit  of  the  holder  and  all  parties  subsequent  to  the 
party  to  whom  notice  is  given. 

Section  94.— [WHEN  AGENT  MAY  GIVE  NOTICE.] 
Where  the  instrument  has  been  dishonored  in  the  hands 
of  an  agent,  he  may  either  himself  give  notice  to  the  parties 
liable  thereon,  or  he  may  give  notice  to  his  principal.  If  he 
give  notice  to  his  principal,  he  must  do  so  within  the  same 
time  as  if  he  were  the  holder,  and  the  principal  upon  the 
receipt  of  such  notice  himself  the  same  time  for  giving  notice 
as  if  the  agent  had  been  an  independent  holder.^ 

§  1180.  Form  of  notice. 

Section  96.— [WHEN  NOTICE  SUFFICIENT.]  A  written 
notice  need  not  be  signed,  and  an  insufficient  written  notice 
may  be  supplemented  and  validated  by  verbal  communica- 

Ky.    143,    175   S.   W.    10;   Rouse  v,  « Piedmont   Carolina   Ry.    Co.   f. 

Wooten,  140  N.  C.  657,  53  S.  E.  430,  Shaw,  223  Fed,  973,  138  C.  C.  A.  227. 

Ill  Am.  St.  Rep.  875.  ^Gleason  v.  Thayer,  87  Conn.  248, 

« See  Hooper  t^.  Herring,   14  Ala.  87  Atl.  790,  Ann.  Ca8.  1915   R  1069. 

App.  455,  70  So.  308;  Traders'  Nat.  See  also  Fielding  v.  Cony,   (1898)  1 

Bank  v.  Jones,  104  N.  Y.  App.  D.  433,  Q.  B.  268;  Blue  Ribbon  Garage  9. 

93  N.  Y.  S.  768.  Baldwin,  91  Conn.  674, 101  AU.  83. 
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tion.  A  misdescription  of  the  instruinent  does  not  i 
notice  unless  the  party  to  whom  the  notice  is  given 
misled  thereby.^ 

Section  96.— [FORM  OF  NOHCEJ  The  notice 
in  writing  or  merely  oral  and  may  be  given  in  a 
which  sufficiently  identify  the  instrumenti  and 
that  it  has  been  dishonored  by  non-acceptance 
pajrment  It  may  in  all  cases  be  given  by  deliveri] 
sonally  or  through  the  mails.^ 

Though  the  form  of  notice  is  legally  immaterial, 
viously  desirable  for  purposes  of  easy  proof  to  have  ; 
notice.    Mere  knowledge  of  dishonor  is  not  enough  1 
a  party  secondarily  liable.    Notification  is  a  conditio 
obligation.^^ 

§  1181.  To  whom  notice  must  be  given. 

Section  97.— [TO  WHOM  NOTICE  MAY  BE  < 
Notice  of  dishonor  may  be  given  either  to  the  pa 
self  or  to  his  agent  in  that  behalf. 

Section  98.— [NOTICE  WHERE  PARTY  IS  DEAD 
any  party  is  dead,  and  his  death  is  known  to  the  pari 
notice,  the  notice  must  be  given  to  a  personal  repress 
if  there  be  one,  and  if  witii  reasonable  diligence  he 
found.  If  there  be  no  personal  representative,  notice 
sent  to  the  last  residence  or  last  place  of  businesi 
deceased.^^ 

Section  99.— [NOTICE  TO  PARTNERS.]  Where 
ties  to  be  notified  are  partners,  notice  to  any  one  p^ 
notice  to  the  firm  even  though  tiiere  has  been  a  disso 

Section  100 —[NOTICE  TO  PERSONS  JOINTI 
BLE.]  Notice  to  joint  parties  who  are  not  partne 

^  Under   the   Kentucky    Act,    the  Old  Dominion,  26  Gratt.  18 

notice  must  be  written  and  signed.  Old  Dominion  v,  McVeigh, 

^Notice  by  telephone  is  sufficient.  546. 

Blue  Ribbon  Garage  Co.  v.  Baldwin,  "See  Second  Nat.  Bank 

91  Conn.  674,  101  Atl.  83;  American  09  N.  J.  L.  531, 103  Atl.  862 

Nat.  Bank  v.  National  Fertilizer  Co.,  "  Feigenspan    v.    McDoi 

125  Tenn.  328, 143  S.  W.  597.  Mass.  341,  87  N.  E.  624 

*i  Marshall  v.  Sonneman,  216  Pa.  Nat.  Bank  v.  Jones,  104  N. ' 

65,  64  Ad.  874;  McVeigh  v.  Bank  of  433,  93  N.  Y.  S.  768. 
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be  given  to  each  of  them,  imless  one  of  them  has  authority 
to  receive  such  notice  for  the  others.^^ 

Section  101.— [NOTICE  TO  BANKRUPT.]  Where  a  party 
has  been  adjudged  a  bankrupt  or  an  insolvent,  or  has  made 
an  assignment  for  the  benefit  of  creditors,  notice  may  be 
given  either  to  the  party  himself  or  to  his  trustee  or  assignee. 

§  1182.  Time  allowed  for  notice. 

Section  102.— [TIME  WITHIN  WHICH  NOTICE  MUST 
BE  GIVEN.]  Notice  may  be  given  as  soon  as  the  instru- 
ment is  dishonored;  and  unless  delay  is  excused  as  herein- 
after provided,  must  be  given  within  the  times  fixed  by 
this  act. 

Section  103.— [WHERE  PARTIES  RESIDE  IN  SAME 
PLACE.]  Where  the  person  giving  and  the  person  to  receive 
notice  reside  in  the  same  place,  notice  must  be  given  within 
the  following  times : 

(1)  If  given  at  the  place  of  business  of  the  person  to  re- 
ceive notice,  it  must  be  given  before  the  close  of  business 
hours  on  the  day  following. 

(2)  If  given  at  his  residence,  it  must  be  given  before  the 
usual  hours  of  rest  on  the  day  following. 

(3)  If  sent  by  mail,  it  must  be  deposited  in  the  post- 
office  in  time  to  reach  him  in  usual  course  on  the  day 
following. 

Section  104.— [WHERE  PARTIES  RESIDE  IN  DIFFER- 
ENT PLACES.]  Where  the  person  giving  and  the  person  to 
receive  notice  reside  in  different  places,  the  notice  must  be 
given  within  the  following  times :- — 

(1)  If  sent  by  mail,  it  must  be  deposited  in  the  post-office 
in  time  to  go  by  mail  the  day  following  the  day  of  dishonor, 
or  if  there  be  no  mail  at  a  convenient  hour  on  that  day,  by 
the  next  mail  thereafter.  ^^ 

(2)  If  given  otherwise  than  through  the  post^ffice,  then 
within  the  time  that  notice  would  have  been  received  in  due 
course  of  mail,  if  it  had  been  deposited  in  the  post-office 
within  the  time  specified  in  the  last  subdivision. 

•«  See  supra,  §  333.  113,  115  N.  E.  292;  Second  Nat.  Bank 

"See  Harris  v.  Baker,  226  Mase.      v.  Smith,  91  N.J.  L.531,  103  Aa862. 
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§  1183.  Notice  properly  sent  is  effective,  though  nol 

Section  105.— [WHEN   SENDER  DEEMED   T 
GIVEN  DUE  NOTICE.]  Where  notice  of  dishon 
addressed  and  deposited  in  the  post-office,  the 
deemed  to  have  given  due  notice,  notwithstan 
miscarriage  in  the  mails.  ^ 

The  notice  must  be  duly  stamped  as  well  as  '' 
and  deposited; "  ^^  and  evidence  that  the  notice  W€ 
ceived  is  relevant  to  the  issue  whether  it  was  sent." 

Section  106.— [DEPOSIT    IN    POST-OFFICE; 
CONSTITUTES.]  Notice  is  deemed  to  have  been 
in  the  post-office  when  deposited  in  any  branch  p 
or  in  any  letter  box  imder  the  control  of  the  post-* 
partment* 

§  1184.  Time  for  charging  successive  parties. 

Section  107.— [NOTICE  TO  ANTECEDENT  P 
TIME  OF.]  Where  a  party  receives  notice  of  disl: 
has,  after  the  receipt  of  such  notice,  the  same  time  i 
notice  to  antecedent  parties  that  the  holder  has  aftei 
honor. 

The  rule  that  when  notice  is  properly  given  to  c 
secondarily  liable^  he  has  the  same  time  to  give 
antecedent  parties  raises  rather  a  curious  situation  sc 
Suppose  the  holder  gave  prompt  notice  to  the  last  c 
five  indorsers,  and  also  gave  notice,  but  not  prompt) 
first  indorser;  the  latter  notice  is  ineffective.  But 
notice  had  been  given  by  the  last  indorser  to  the  or 
and  so  in  tiun  each  indorser  seasonably  notifies  the  ] 
one  until  finally  the  first  indorser  is  notified  by  th 
that  is  a  good  notice  to  the  first  indorser,  although 
a  week  or  a  fortnight  later  than  the  other  one  whi 
bad  notice;  and  under  section  93,  that  second  noti 

>•  See  Seoood  Nat.  Bank  v.  Smith,      126,  120  N.  W.  820,  131  A 
91  N.  J.  L.  531, 103  Atl.  862.  1040. 

"^  First  Nat.  Bank  v.  Miller,  139  Wis.  "First  Nat.   Bank  v.  i 

Case  Co.,  187  Mich.  224, 
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not  only  inure  to  the  benefit  of  the  indorser  who  sent  it,  but 
it  would  inure  to  the  benefit  of  the  holder.  There  is  one 
method  of  sending  notice  to  earlier  indorsers  which  was  up- 
held in  a  case  decided  in  Massachusetts  some  years  ago,  and 
perhaps  the  same  method  is  in  use  now;  that  is,  by  mailing 
notices  to  all  the  indorsers  under  one  cover  to  the  last  in- 
dorser, leaving  it  to  him  to  forward  the  notices  to  the  earlier 
indorsers.  Of  course,  if  he  does  so  promptly  there  is  no  doubt 
that  such  notices  are  timely  (Section  107)  and  inure  to  the 
benefit  of  the  holder,  but  it  was  further  held  in  the  case  in 
question  to  be  a  proper  method  of  notification,  charging  all 
the  indorsers,  even  though  the  last  indorser  did  not  forward 
the  notices  to  the  earlier  indorsers.** 

It  may  be  doubted  if  the  Massachusetts  decision  would 
generally  be  accepted.^  It  is  obvious  that  if  the  risk  of  the 
notices  being  forwarded  is  on  the  original  sender,  the  method 
in  question  is  a  veiy  unsafe  one  to  adopt  in  charging  parties 
secondarily  liable. 

§  1185.  Address  to  which  notice  must  be  sent 

Section  108.— [WHERE  NOTICE  MUST  BE  SENT.] 
Where  a  party  has  added  an  address  to  his  signature,  notice 
of  dishonor  must  be  sent  to  that  address;  ^^  but  if  he  has  not 
given  such  address,  then  the  notice  must  be  sent  as  follows : — 

(l)  Either  to  the  post-office  nearest  to  his  place  of  resi- 
dence, or  to  the  post-office  where  he  is  accustomed  to  receive 
his  letters;  or  ^^ 

722;  Union  Bank  v.  Deshel,  139  N.  Y.         «  See  Lankofsky  v.  Raymond,  217 

App.  D.  217,  123  N.  Y.  S.  585.    Cf.  Mass.  98,  104  N.  £.  489.    Notice  osat 

First  Nat.  Bank  v.  Delone,  254  Pa.  409,  to  a  place  which  the  indorser  said,  at 

98  Atl.  1042.  the  time  when  the  note  was  made,  was 

**  Wameait    Bank    v,    Buttrick,    11  his  address,  is  sufficient  to  chaige  him. 

Gray,  387.  Archuleta  v.  Johnston,  53  Col.  393, 

« See  Vaughan  v.  Potter,   131   HI.  127  Pac.  134. 
App.  334;  Van  Brunt  t^.  Vaughn,  47         **  Notice  sent  addressed  to  an  in- 

la.  145,  29  Am.  Rep.  468;  Wood  v.  dorser  at  "New  York  City"  without 

Callaghan,  61  Mich.  402,  28  N.  W.  more  was  held  sufficient  thouj^  his 

162,  1  Am.  St.  Rep.  597;  Stix  v.  Ma-  exact  address  could  have  been  found 

thews,  63  Mo.  371,  375;  Fuller  Buggy  in  the  telephone  directory.    McGrath 

Co.  V.  Waldron,  112  N.  Y.  App.  D.  v.  Fancolini,  92  N.  Y.  Misc.  359,  156 

814,  99  N.  Y.  S.  561;  Lawson  v.  Farm-  N.  Y.  S.  981. 
ers'  Bank,  1  Ohio  St.  206. 
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(2)  If  he  live  in  one  place,  and  have  his  place  of 
in  another,  notice  may  be  sent  to  either  place ;  or 

(3)  If  he  is  sojourning  in  another  place,  notice 
sent  to  the  place  where  he  is  so  sojourning. 

But  where  the  notice  is  actually  received  by  f 
\^thin  the  time  specified  in  this  act,  it  will  be  s 
though  not  sent  in  accordance  with  the  requirei 
this  section.^ 

§  1186.  Effect  of  waiver. 

Section  109.— [WAIVER    OF    NOTICE.]  Notice 
honor  may  be  waived,  either  before  the  time  of  givifl 
has  arrived,  or  after  the  omission  to  give  due  notice, 
waiver  may  be  express  or  implied.^^ 

Section  110.— [WHOM  AFFECTED  BY  W 
Where  the  waiver  is  embodied  in  the  instrumen 
it  is  binding  upon  all  parties;  but  where  it  is  writte 
the  signature  of  an  indorser,  it  binds  him  only.^^ 

Section  111.— [WAIVER  OF  PROTEST.]  A  wa 
protest,  whether  in  the  case  of  a  foreign  bill  of  e: 
or  other  negotiable  instrument,  is  deemed  to  be  a 
not  only  of  a  formal  protest,  but  also  of  presentmc 
notice  of  dishonor. 

"The  liability  of  an  indorser  is  conditional,  the  co 
being  first,  that  at  the  maturity  of  the  note  there  sh 
demand  ui)on  the  maker  for  payment,  and  second, 
the  note  be  not  then  paid  due  notice  thereof  shall  b 
to  the  iadorser.    And  these  two  conditions  are  disti 


**See  auyra,  §§157,  689.  Recent 
fllustratioDS  of  •waiver  implied  from 
previous  dealings  are  found  in  Simonoff 
V.  Granite  City  Nat.  Bank,  279  111. 
248,  116  N.  E.  636;  Linthicum  t^. 
Bagby,  131  Md.  644,  102  Atl.  997. 
Whether  waiver  of  presentment  in- 
volves waiver  of  notice  is  disputed.  See 
this  section  ad  fin. 

^Owensboro  Sav.  Bank  v,  Haynes, 
143  Ky.  534,  136  S.  W.  1004;  Atkins 
V,  Dixie  Fair  Co.,  135  La.  622,  65  So. 


762.  Where  there  was  i 
waiver  on  the  back  of  the 
note,  several  indorsers  who 
the  back  of  the  instrume 
delivery  were  each  held  bou 
waiver.  Central  Nat.  Bank 
ville  Ac.  Co.,  79  W.  Va.  782 
808.  And  in  Hurlbut  t^.  Quig 
180  Pac.  613,  the  words  ' 
waive  presentment  <Scc.''  wrii 
the  names  of  several  indorse! 
a  joint  and  several  promise 
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independent  of  each  other.  Either  can  be  waived  and  the 
other  insisted  upon."  ^^  Protest  is  an  added  requisite  in  case 
of  a  foreign  bilL  Logically,  therefore,  a  waiver  of  protest 
should  waive  neither  presentment  nor  notice;  but  protest 
is  so  often  inexactly  used  by  business  men  to  express  present- 
ment and  notice  as  well  as  a  technical  protest  that  the  statute 
has  accepted  this  use  of  language  and  giv^i  effect  to  it.^ 

§  1187.  Excuses  for  faflure  or  delay  in  giving  notice. 

Section  112.— [WHEN  NOTICE  IS  DISPENSED  WITH.] 
Notice  of  dishonor  is  dispensed  with  when,  after  the  exercise 
of  reasonable  diligence,  it  cannot  be  given  to  or  does  not  reach 
the  parties  sought  to  be  charged. 

Section  113.— [DELAY  IN  GIVING  NOTICE:  HOW  EX- 
CUSED.] Delay  in  giving  notice  of  dishonor  is  excused  when 
the  delay  is  caused  by^  circumstances  beyond  the  control 
of  the  holder,  and  not  imputable  to  this  default,  misconduct  or 
negligence.  When  the  cause  of  delay  ceases  to  operate, 
notice  must  be  given  with  reasonable  diligence. 

Section  114.— [WHEN  NOTICE  NEED  NOT  BE  GIVEN 
TO  DRAWER.]  Notice  of  dishonor  is  not  required  to  be 
given  to  the  drawer  in  either  of  the  following  cases: — 

(1)  Where  the  drawer  and  drawee  are  the  same  person; 

(2)  When  the  drawee  is  a  fictitious  person  or  a  person  not 
having  capacity  to  contract; 

(3)  When  the  drawer  is  the  person  to  whom  tiie  instrument 
is  presented  for  payment; 

(4)  Where  the  drawer  has  no  right  to  expect  or  require 
that  the  drawee  or  acceptor  will  honor  the  instrument; 

(5)  Where  the  drawer  has  coimtermanded  payment 
Section  115.— [WHEN  NOTICE  NEED  NOT  .BE  GIVEN 

TO  INDORSER.]  Notice  of  dishonor  is  not  required  to  be 
given  to  an  indorser  in  either  of  the  following  cases: — 
(1)  Where  the  drawee  is  a  fictitious  person  or  a  person 

•<  Hall  V.  Crane,  213  Maw.  326,  327,  «  Atkinaon  o.   Skidmore,   152  Ky. 

100  N.  £.554.    See  also  Baer  v.  Hoff-  413, 153  S.  W.  456;  Frank-T«ylor-Kai- 

man,  150  N.  Y.  App.  D.  473, 135  N.  Y.  drick  Co.  p.  Voissement^  142  La.  973, 

S.  28.    But  see  contra,  Baumeister  v.  77  So.  896. 
Kuntz,  53  Fla.  340, 42  So.  886. 
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not  having  capacity  to  contract,  and  the  indorser  n 
of  the  fact  at  the  time  he  indorsed  the  instrument; 

(2)  Where  the  indorser  is  the  person  to  whoa 
strument  is  presented  for  paymen^; 

(3)  Where  the  instrument  was  made  or  accepte 
accommodation. 

§  1188.  Effect  of  notice  of  non-acceptance;  protest 

Section  116— [NOTICE  OF  NON-PAYMENT 
ACCEPTANCE  REFUSED.]  Where  due  notice  of 
by  non-acceptance  has  been  given  notice  of  a  sul 
dishonor  by  non-payment  is  not  necessary,  unles 
meantime  the  instrument  has  been  accepted. 

Section  117.— [EFFECT  OF  OMISSION  TO  GI 
TICE  OF  NON-ACCEPTANCE.]  An  omission  to 
tice  of  dishonor  by  non-acceptance  does  not  preju 
rights  of  a  holder  in  due  course  subsequent  to  the  on 

Section  118.— [WHEN  PROTEST  NEED  N< 
MADE;  WHEN  MUST  BE  MADE.]  Where  any  m 
instrument  has  been  dishonored  it  may  be  prote 
non-acceptance  or  non-payment,  as  the  case  may 
protest  is  not  required  except  in  the  case  of  fore: 
of  exchange.^ 

X 

§  1180.  Discharge  of  instrument. 

ARTICLE  Vm 
DISCHARGE  OF  NEGOTIABLE  INSTRUME 

Section  119.— [INSTRUMENT;    HOW   DISCHA 
A  negotiable  instrument  is  discharged : — 

(1)  By  payment  in  due  course  by  or  on  behalf  of  t 
dpsi  debtor; 

(2)  By  payment  in  due  course  by  the  party  ac 

^  In  the  Wifloonsin  Act  these  words  ^  Protest  ia  not  condusii 

are  added  ''but  this  shall  not  be  con-  due  presentment  and  notio 

strued    to   revive   any    liability   dis-  man  v.  Brazier,  198  Maas.  41 

charged  by  such  omission."  856. 
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dated,  where  the  instrument  is  made  or  accepted  for  ac* 
commodation; 

(3)  By  the  intentional  cancellation  thereof  by  the  holder; 

(4)  By  any  other  act  which  will  discharge  a  simple  con- 
tract for  the  payment  of  money; 

(5)  When  the  principal  debtor  becomes  the  holder  of  the 
instrument  at  or  after  maturity  in  his  own  right;  ^ 

It  has  been  frequently  pointed  out^  that  paragraph  four 
is  a  blunder.  An  accord  and  satisfaction^  or  payment  before 
maturity,  will  dischaige  a  simple  contract  for  the  paymeot 
of  money,  but  unless  the  Statute  has  changed  the  law,  will  not 
discharge  a  negotiable  instrument  against  a  subsequent  holder 
in  due  course^* 

Subsections  1  and  5  introduce  a  question  of  suretyship 
by  the  use  of  the  term  "principal  debtor."  The  words  "per- 
son primarily  liable"  should  have  been  inserted  here. 

Subsection  2  covers  the  case  of  a  principal  debtor  who 
is  not  the  party  prmmrily  liable,  and  subsections  1  and  5 
should  have  been  confined  to  dealing  with  the  person  prinoiarily 
liable  on  the  instrument  whether  he  has  assumed  that  position 
for  accommodation  or  not.  When  an  accommodation  mak^ 
pays  a  note  at  maturity  the  note  is  legally  discharged.  He 
will  have  a  right  to  recover  from  the  accommodated  indorser, 
not,  however,  on  the  note  but  on  a  collateral  obligation;  and 
if  equity  should  regard  the  note  as  still  alive  for  the  purpose 
of  subrogating  the  surety  to  the  creditor's  claim  against  the 
principal  debtor,^*  this  should  be  regarded  as  eflfective  only 
between  these  parties  on  equitable  principles. 

§  1190.  Discharge  of  individual  parties. 

Section  120.— [WHEN  PERSONS  SECONDARILY  LIA- 
BLE ON,  DISCHARGED.]  A  person  secondarily  liable  on 
the  instrument  is  discharged : — 

(1)  By  any  act  which  discharges  the  instrument; 

*  In  the  Illinois  Act  subsection  (4)  ^*  In  Walker  v,  Chica^,  etc.,  R.  Co., 

18  omitted.  277  lU.  451,  115  N.  £.  659,  however, 

^  E.  g.,  26  Harv.  L.  Rev.  588,  593.  it  was  held  that  a  joint  maker  of  a  note 

^^  Daniel,  Neg.  Inst.,  §  1233;  supra,  who  was  in  fact  a  surety  might  buy  the 

S 1178.  note  without  thereby  Hiachaiging  it. 
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(2)  By  the  intentional  cancellation  of  his  sit 
the  holder; 

(3)  By  the  discharge  of  a  prior  party; 

(4)  By  a  valid  tender  of  payment  made  by  a  p 

(5)  By  a  release  of  the  principal  debtor,  imless  tl 
right  of  recourse  against  the  party  secondarily  lie 
pressly  reserved; 

(6)  By  any  agreement  binding  upon  the  holder 
the  time  of  payment,  or  to  postpone  the  holder^! 
enforce  the  instrument,  unless  made  with  the  ass( 
party  secondarily  liable,  or  unless  the  right  of 
against  such  party  is  expressly  reserved  J' 

The  difficulties  introduced  in  the  preceding  » 
the  words  *' principal  debtor"  are  continued  in  thi 
A  proposed  amendment  of  the  section  which  wo 
restored  the  rules  commonly  in  force  before  the  p 
the  act  was  to  strike  out  subsections  (3)  (5)  and 
section  (4)  then  becoming  (3)]  and  to  add  a  new  sul 

''  (4)  A  party  who  as  between  himself  and  another  is 
is  also  discharged  by  any  act  which  under  the  law  c 
ship  discharges  a  surety;  but  such  a  discharge  s 
affect  the  rights  of  a  subsequent  holder  in  due  coxitb 

This  amendment  was  not,  however,  adopted  and 


^  In  the  niinois  Act  subsection  (3) 
reads:  "  (3)  By  a  valid  tender  of  pay- 
ment made  by  a  prior  party."     To 
subsection  5  there  is  added  "or  unless 
the  principal  debtor  be  an  accommo- 
dating   party."      Subsection    (6)    is 
amended  to  read  as  follows:  By  an 
agreement  in  favor'  of  the  principal 
debtor  binding  upon  the  holder  to  ex- 
tend the  time  of  payment,  or  to  post- 
pone   the   holder's  right   to    enforce 
the  instrument,  unless  made  with  the 
aaaent,   prior  or  subsequent,   of   the 
party  secondarily  liable,  or  unless  the 
right  of  recourse  against  such  party  is 
expressly    reserved,     or    unless    the 
principal  debtor  be  an  accommodating 
party."    In  the  Missouri  Act  there  is 
added  to  subsection  (3)  "except  when 


such  discharge  is  had  in 
proceedings."  In  the  Wi^ 
there  is  inserted  a  new 
(4a)  By  giving  up  or  apply 
purposes  collateral  security 
to  the  debt,  or,  there  b< 
holder's  hands  or  within  his 
means  of  complete  or  part 
tion,  the  same  are  applic 
purposes."  The  words  "p 
sequent"  are  inserted  aftc 
in  subsection  (6)  and  the 
unless  he  is  fully  indem 
added  to  the  subsection.  L 
land  and  New  York  Acte 
"unless  made  with  the  ae 
party  secondarily  liable,  < 
section  (6)  are  omitted. 


Section  121.— 
INSTRUMENT. 


2180  WILLISTON  ON  CONTRACTS  §  1191 

• 

probable  that  the  Negotiable  Instruments  Law  will  be  oon- 
strued  as  effecting  a  change  in  the  law  where  indulgence  is 
given  to  a  secondary  party  who,  as  between  himself  and  an 
antecedent  party  is  a  principal  debtor  J"* 

§  1101.  Effect  of  payment  by  a  party  secondarify  liable. 

RIGHT  OF  PARTY  WHO  DISCHARGES 
Where  the  instrument  is  paid  by  a  party 
secondarily  liable  thereon,  it  is  not  discharged;  but  the  party 
so  paying  it  is  remitted  to  his  former  rights  as  regards  all 
prior  parties,  and  he  may  strike  out  his  own  and  all  subse- 
quent indorsem^its,  and  again  negotiate  tiie  instromenti 
except: — 

(1)  Where  it  is  payable  to  the  order  of  a  third  person, 
and  has  been  paid  by  the  drawer;  and 

(2)  Where  it  was  made  or  accepted  for  accommodation, 
and  has  been  paid  by  the  party  accommodated  J* 

The  provision  of  this  section  is  literally  inapplicable 
where  the  party  secondarily  liable  who  pays  is  an  an- 
omalous indorser  who  was  liable  to  the  payee  under  sec- 
tion 64  (1),  since  previous  to  the  payment  the  indorser 
has  never  had  a  title  to  which  he  can  be  remitted.^  The 
last  clause  of  the  section  should  properly  have  been  ''where 
it  was  made,  accepted  or  indorsed  for  accommodation," 
etc.,  but  in  spite  of  the  failure  to  cover  expressty  the  case  of 
an  accommodated  indorser,  payment  by  such  a  person  would 
extinguish  the  instrument/' 


§  1102.  Renunciation  without  consideration. 

Section  122.— [RENUNCIATION  BY  HOLDER.]  The 
holder  may  expressly  renoimce  his  rights  against  any  party 
to  the  instrument,  before,  at  or  after  its  maturity.  An  abso- 
lute and  unconditional  renunciation  of  his  rights  against  the 


'^»  See  infiray  §  1260.  183  Ul.  App.  236;  liU  v.  GJeason,  92 

"  See    Aflsets    Realuation    Go.    9.  Kan.  754^  142  Pac.  2S7;  Pease  v.  Tyler, 

Mercantile  Nat.  Bank,  167  N.  Y.  App.  78  Wash.  24,  138  Pac.  310. 

Div.  757,  153  N.  Y.  S.  156.  "  Josephaohn  o.  Gens,  85  N.  Y.  Mm. 

^  Quimby  v.  Vamum,  190  Mass.  211,  372,  147  N.  Y.  S.  461.    See  Sees,  m, 

76  N.  E.  671 ;  but  see  Graves  v,  Neeves,  196. 
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principal  debtor  made  at  or  after  the  maturity  of 
ment  discharges  the  instrument    But  a  renuncj 
not  affect  the  rights  of  a  holder  in  due  course  witih 
A  renunciation  must  be  in  writing,  unless  the  ins 
delivered  up  to  the  person  primarily  liable  thereon 

The  doctrine  of  this  section  so  far  as  it  permiti 
without  consideration,  is  peculiar  to  the  law  of  bills  i 
An  agreement  for  consideration  to  discharge  a  m 
course  equal  effect,**  but  no  express  statutory  p 
needed  to  bring  this  about.  A  release  of  one  jc 
coupled  with  a  reservation  of  rights  against  othei 
not  '^ absolute  and  imconditional"  within  the  meat 
section;®*  nor  is  an  imdelivered  writing  in  the  p 
deceased  holder  of  a  note.®^ 

§  1193.  Unintentional  cancellation  and  alteration. 

Section  123.— [CANCELLATION;  UNINTEB 
BURDEN  OF  PROOF.]  A  cancellation  made  unint 
or  imder  a  mistake  or  without  the  authority  of  the 
inoperative;  but  where  an  instrument  or  any 
tiiereon  appears  to  have  been  cancelled  the  burde 
Hes  on  the  party  who  alleges  that  the  cancellation 
unintentionally,  or  under  a  mistake  or  without  a 

Section  124.— [ALTERATION  OF  INSTRUME 
FECT  OF.]  Where  a  negotiable  instrument  is 
altered  without  the  assent  of  all  parties  liable  the 
avoided,  except  as  against  a  party  who  has  hims 
authorized  or  assented  to  the  alteration,  and  subs 
dorsers. 

But  when  an  instrument  has  been  materially  al 
is  in  the  hands  of  a  holder  in  due  course,  not  a  pi 

" See iH/ra,  §§  1820  e^  seg.  ^iSee  Morris  t^.  Reyr 

»  Whitoomb  9.  National  Exch.  Bank,  App.  112,  103  N.  E.  42S 

123  Md.  612,  91  All.  689.  pott's  Est.,  (Iowa  1917) 

»  Davis  V.  Gutheil,  87  Wash.  596,  167;  First  Nat.  Bank  v, 

162  Pac.  14.  N.  Y.  App.  D.  398,  98  : 

^  Leask  v.  Dew,  102  N.  Y.  App.  D.  Jones'  Adm.  v.  Coleman 

629,  92  N.  Y.  S.  891.    See  also  /n  re  92   S.   E.    910,    and    it 

George,  44  Ch.  D.  627.    C/.  Pyle  v.  1698. 
East,  173  Iowa,  166,  166  N.  W.  283. 
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alteration,  he  may  enforce  payment  thereof  according  to  its 
original  tenor.^^ 

Section  126.— [WHAT  CONSTITUTES  A  MATERIAL  AL- 
TERATION.] Any  alteration  which  changes, — 

(1)  The  date; 

(2)  The  sum  payable,  eitiier  for  principal  or  interest; 

(3)  The  time  or  place  of  pasrment; 

(4)  The  number  or  the  relations  of  the  parties; 

(5)  The  medium  or  cturency  in  which  payment  is  to  be 
made; 

Or  which  adds  a  place  of  payment  where  no  place  of 
payment  is  specified,  or  any  other  change  or  addition  which 
alters  the  effect  of  the  instrument  in  any  respect,  is  a  material 
alteration.^^ 

§  1194.  Special  rules  governing  bills  of  exchange. 

TITLE  n 
BILLS  OF  EXCHANGE 

ARTICLE  I 
FORM  AND  INTERPRETATION 

Section  126.— [BILL  OF  EXCHANGE  DEFINED.]  A  biU 
of  exchange  is  an  unconditional  order  in  writing  addressed 
by  one  person  to  another,  signed  by  the  person  giving  it, 
requiring  the  person  to  whom  it  is  addressed  to  pay  on  de- 
mand or  at  a  fixed  or  determinable  future  time  a  sum  cer- 
tain in  money  to  order  or  to  bearer. 

Section  127.— [BILL  NOT  AN  ASSIGNMENT  OF  FUNDS 
IN  HANDS  OF  DRAWEE.]  A  bill  of  itself  does  not  operate 
as  an  assignment  of  the  funds  in  the  hands  of  the  drawee 

^*  Smith,    Kline   &    French   Co.    v.  same  sentence.    In  the  Wisconsin  A<^ 

Freeman  (N.  J.  L.),  106  Atl.  22.    In  the  words  ''oraJly  or  in  writing"  are 

the  Illinois  Act  the  words  "fraudu-  inserted  after  ''assented"  in  the  fifth 

lently    or "    (probably    "and "    was  line.     See  comment  on  this  section, 

intended),  are  inserted  before  "mate-  infroj  §  1892. 

rially"  in  line  one  and  the  words  "by  »See  infra,  §{  1902-1906. 
the  holder"    after   "altered"    in   the 
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available  for  the  payment  thereof,  and  the  dram 
liable  on  the  bill  unless  and  until  he  accepts  the  sa 

Section  128.— [BILL  ADDRESSED  TO  MOR 
ONE  DRAWEE.]  A  bill  may  be  addressed  to  tw< 
drawees  jointly,  whether  they  are  partners  or  not 
to  two  or  more  drawees  in  the  alternative  or  in  st 

Section  129 —[INLAND  AND  FOREIGN  BILLS 
CHANGE.]  An  inland  bill  of  exchange  is  a  bill  wl 
on  its  face  purports  to  be,  both  drawn  and  payat 
this  State.  Any  other  bill  is  a  foreign  bill.  Unless 
trary  appears  on  the  face  of  the  bill,  the  holder  may 
an  inland  bill. 

Section  130.— [WHEN  BILL  MAY  BE  TREA 
PROMISSORY  NOTE.]  Where  in  a  biU  drawer  an 
are  the  same  person,  or  where  the  drawee  is  a 
person,  or  a  person  not  having  capacity  to  coni 
holder  may  treat  the  instrument,  at  his  option,  eii 
bill  of  exchange  or  a  promissory  note. 

Section  131.— [REFEREE  IN  CASE  OF  NE] 
drawer  of  a  bill  and  any  indorser  may  insert  the 
name  of  a  person  to  whom  the  holder  may  resor 
of  need,  that  is  to  say  in  case  the  bill  is  dishonored 
acceptance  or  non-payment  Such  person  is  a 
referee  in  case  of  need.  It  is  in  the  option  of  the  : 
resort  to  the  referee  in  case  of  need  or  not  as  he  m£ 

§  1195.  What  amounts  to  an  acceptance. 

ARTICLE  n 

ACCEPTANCE 

Section  132.— [ACCEPTANCE;  HOW  MADE,  E' 
acceptance  of  a  bill  is  the  signification  by  the  draw 
assent  to  the  order  of  the  drawer.  The  acceptance  n 
writing  and  signed  by  the  drawee.  It  must  not  exp 
the  drawee  will  perform  his  promise  by  any  other  me 
the  payment  of  money. 

»  See  supra,  §§  425,  426. 
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Prior  to  the  enactment  of  the  statute  oral  acceptances 
were  often  held  good,^  but  this  was  doubtless  opposed  to 
the  best  mercantile  understanding,  and,  except  as  provided 
by  Section  137,  has  been  wisely  changed  by  the  statute." 
A  written  admission  that  the  drawee  is  indebted  in  an  amount 
equal  to  the  face  of  a  bill  drawn  on  him,  is  not  an  acceptance." 

Section  133.— [HOLDER  ENTITLED  TO  ACCEPTANCE 
ON  FACE  OF  BILL.]  The  holder  of  a  bill  presentmg  tiie 
same  for  acceptance  may  require  that  the  acceptance  be 
written  on  the  bill  and,  if  such  request  is  refused,  may  treat 
the  bill  as  dishonored. 

Section  134.— [ACCEPTANCE  BT  SEPARATE  INSTRU- 
MENT.] Where  an  acceptance  is  written  on  a  paper  otlier 
than  the  bill  itself,  it  does  not  bind  the  acceptor  except  in 
favor  of  a  person  to  whom  it  is  shown  and  who,  on  the  faith 
thereof,  receives  the  bill  for  value.^ 

Section  136.— [PROMISE  TO  ACCEPT;  WHEN  EQUIV- 
ALENT TO  ACCEPTANCE!]  An  unconditional  promise 
in  writing  to  accept  a  bill  before  it  is  drawn  is  deemed  an 
actual  acceptance  in  favor  of  every  person  who  upon  the  faith 
thereof,  receives  the  bill  for  value.'^ 


"^  See  Scudder  t;.  Union  Bank,  91  U. 
S.  406,  23  L.  Ed.  245;  HaU  t^.  CordeU. 
142  U.  8.  116,  35  L.  Ed.  956,  12  Sup, 
Ct.  154;  Jarvis  v.  Wilson,  46  Conn.  90, 
33  Am.  Rep.  18;  Cook  v.  Baldwin,  120 
Mass.  317,  21  Am.  Rep.  517. 

"  Faircloth-Byrd,  etc.,  Co.  v.  Adkin- 
son,  167  Ala.  344,  52  So.  419;  Rambo 
V,  First  State  Bank,  88  Kan.  257,  128 
Pac.  182;  Clayton  Town  Site  Co.  v, 
Clayton  Drug  Co.,  20  N.  Mex.  185, 147 
Pac.  460;  Izzo  v,  Ludington,  79  N.  Y. 
App.  Div.  272,  79  N.  Y.  S.  744;  Fred- 
erick V.  Spokane  Grain  Co.,  47  Wash. 
85, 91  Pac.  570.  C/.  Gruenther  v.  Bank 
of  Monroe,  90  Neb.  280,  133  N.  W. 
402. 

"  Plaza  Farmers'  Union  W.  A  E.  Co. 
r.  Ryan,  78  Wash.  124,  138  Pac.  651. 
See  also  Carmichael  v.  Tishomingo 
Banking  Co.,  (Mo.  App.  1917),  191 
S.  W.  1043. 


"^See  Jones  9.  Clumpier,   119  Va. 
143,  89  S.  E.  232. 

"A  promise  by  telegraph  is  in 
writing  within  the  meaning  of  the 
statute.  Oa  Well  Supply  Co.  «. 
MacMurphey,  119  Minn.  500,  138  N. 
W.  784.  Even  thou^  the  sender 
telephoned  the  message  to  the  operator. 
Selma  Say.  Bank  v,  Webster  Caantj 
Bank  (Ky.),  206  S.  W.  870.  See  also 
the  following  cases  where  the  writing 
was  held  to  amount  to  an  acoeptano& 
North  Atchison  Bank  t?.  Garretson,  51 
Fed.  168;  First  Nat.  Bank  p.  First  Nat 
Bank,  210  Fed.  542;  Ldmhaid  v.  Sid- 
way,  160  Mo.  App.  83,  141  S.  W.  430; 
State  Bank  v.  Bradstreet»  89  Nd>.  186, 
130  N.  W.  1038,  38  L.  R.  A.  (N.  S.) 
747;  Johnson  v.  Clark,  39  N.  Y.  216; 
First  Nat.  Bank  u,  Muskogee  Pipe  line 
Co.,  40  Okla.  603, 139  Pac.  1136,  L.  R. 
A.  1916  B.  1021.    Of.  Soppe  p.  Mechar 
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Section  136 —[TIME    ALLOWED    DRAWEE 
CEPT.]  The   drawee   is  allowed  twenty-four  he 
presentment,  in  which  to  decide  whether  or  no 
accept  the  bill;  but  the  acceptance  if  given,  da 
the  day  of  presentation. 

Section  137.— [LIABILITY  OF  DRAWEE  RE' 
OR  DESTROYING  BILL.]  Where  a  (Jrawee  to 
bill  is  delivered  for  acceptance  destroys  the  san 
fuses  within  twenty-four  hours  after  such  delivery, 
such  other  period  as  the  holder  may  allow,  to  retut 
accepted  or  non-accepted  to  the  holder,  he  will  be  d 
have  accepted  the  same.^^ 

The  language  of  this  section  if  taken  literally  se 
to  objection.    Aside  from  the  inartistic  terminology 
in  calling  what  is  really  conversion  an  acceptance^ 
to  follow  that  if  such  conversion  is  deemed  an  a( 
notice  of  dishonor  need  not  be  given  to  the  drawer  or 
an  unfortimate  result.     Furthermore  it  is  doubtful 
the  words  ''within  such  other  period"  are  intended 
' '  within  such  longer  period."   Presumably  they  are  so : 
but  they  do  not  say  so.    Accidental  destruction  is  n< 
the  scope  of  the  section."    Retention  without  more 
not  to  amount  to  an  acceptance  within  the  meaning  of 
statutes  from  which  this  was  taken; '^  but  under  tl 
tiable  Instruments  Law  it  has  been  held  that  such 
does  amount  to  an  acceptance." 


1^  (Neb.),  172  N.  W.  36;  Bank  of 
Morganton  v.  Hay,  143  N.  C.  326,  55 
S.  £.  811;  Colcoid  v.  Banco  de  Tam- 
auUpas,  181  N.  Y.  App.  D.  295,  168 
N.  Y.  S.  710,  where  the  writing  did  not 
amount  to  an  acceptance.  This  sec- 
tion is  held  applicable  to  checks. 
Sehna  Sav.  Bank  v.  Webster  County 
Sav.  Bank  (Ky.),  206  8.  W.  870. 

"^This  section  is  omitted  in  Illinois 
and  South  Dakota.  In  Pennsylvania 
and  Wisconsin  it  is  provided  that 
mere  retention  is  not  an  acceptance. 

•*  Bailey  v.  Southwestern  Co.,  126 
Ark.  257,  190  S.  W.  430,  207  S.  W.  34. 


M  See  St.  Louis  Ac.  Ry.  C 
78  Ark.  490,  95  S.  W.  804 
V.  Marsh,  57  Mo.  App.  566 
V,  Moulton,  79  N.  Y.  627. 

^  State  Bank  v.  Weiss,  46 
93, 91 N.  Y.  S.  276;  Wisner  v 
Bank,  220  Pa.  21,  68  Atl.  91 
A.  (N.  S.)  1266  (changed 
in  Pennsylvania;  see  Union 
V,  Franklin  Nat.  Bank,  249 
Atl.  1085);  People's  Nal 
Swift,  134  Tenn.  175,  183 
See  also  Standard  Trust  C 
mercial  Nat.  Bank,  166  N. 
S.  E.  1074. 
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Section  138.— [ACCEPTANCE  OF  INCOMPLETE  BILL.] 
A  bill  may  be  accepted  before  it  has  been  signed  by  tiie 
drawer,  or  while  otherwise  incomplete,  or  when  it  is  over- 
due, or  after  it  has  been  dishonored  by  a  previous  refusal  to 
accept,  or  by  non-payment.  But  when  a  bill  payable  after 
sight  is  dishonored  by  non-acceptance  and  the  drawee  subse- 
quently accepts  it,  t)ie  holder  in  the  absence  of  any  difiFerent 
agreement,  is  entitled  to  have  the  bill  accepted  as  of  the  date 
of  the  first  presentment 

§  1196.  General  and  qualified  acceptances. 

Section  139.— [EINDS  OF  ACCEPTANCES.]  An  accept- 
ance is  either  general  or  qualified.  A  general  acceptance 
assents  without  qualification  to  the  order  of  the  drawer. 
A  qualified  acceptance  in  express  terms  varies  the  effect  of  the 
bill  as  drawn. 

Section  140.— [WHAT  CONSTITUTES  A  GENERAL  AC- 
CEPTANCE.] An  acceptance  to  pay  at  a  particular  place  is  a 
general  acceptance,  unless  it  expressly  states  that  the  bill  is  to 
be  paid  there  only  and  not  elsewhere. 

Section  141.— [QUALIFIED  ACCEPTANCE.]  An  accept- 
ance is  qualified,  which  is : — 

(1)  Conditional,  that  is  to  say,  which  makes  payment  by 
the  acceptor  dependent  on  the  fulfillment  of  a  condition 
therein  stated; 

(2)  Partial,  that  is  to  say,  an  acceptance  to  pay  part  only 
of  the  amount  for  which  the  bill  is  drawn; 

(3)  Local,  that  is  to  say,  an  acceptance  to  pay  only  at  a 
particular  place ; 

(4)  Qualified  as  to  time ; 

(5)  The  acceptance  of  some  one  or  more  of  the  drawees, 
but  not  of  all. 

Section  142.— [RIGHTS  OF  PARTIES  AS  TO  QUALI- 
FIED ACCEPTANCE.]  The  holder  may  refuse  to  take  a 
qualified  acceptance,  and  if  he  does  not  obtain  an  imqualified 
acceptance,  he  may  treat  the  bill  as  dishonored  by  non- 
acceptance.  Where  a  qualified  acceptance  is  taken  the 
drawer  and  indorsers  are  discharged  from  liability  on  the 
bill,  unless  they  have  expressly  or  impliedly  authorized  the 
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holder  to  take  a  qualified  acceptancei  or  subseque: 
thereto.    When  the  drawer  or  an  indorser  recei 
of  a  qualified  acceptance,  he  must,  within  a  reasoi    i 
express  his  dissent  to  the  holder,  or  he  will  be  deem    I 
assented  thereto.^ 

§  1107.  When  presentment  for  acceptance  is  neces    . 

ARTICLE  m 
PRESENTMENT  FOR  ACCEPTANCE 

Section  143 —[WHEN  PRESENTMENT  FOR  i  \ 
ANCE  MUST  BE  MADE.]  Presentment  for  accepti  i 
be  made : — 

(1)  Where  the  bill  is  payable  after  sight,  or  in     : 
case,  where  presentment  for  acceptance  is  necessar 
to  fix  the  maturity  of  the  instrument;  or 

(2)  Where  the  bill  expressly  stipulates  that  it  \ 
presented  for  acceptance ;  or 

(3)  Where  the  bill  is  drawn  payable  elsewhere  tb 
residence  or  place  of  business  of  the  drawee. 

In  no  other  case  is  presentment  for  acceptanc  i 
sary  in  order  to  render  any  party  to  the  bill  liable. 

Section  144.— [WHEN  FAILURE  TO  PRESEl 
LEASES  DRAWER  AND  INDORSER.]  Except  a 
otherwise  provided,  the  holder  of  a  bill  which  is  i 
by  the  next  preceding  section  to  be  presented  for  ac  : 
must  either  present  it  for  acceptance  or  negotiate  it 
reasonable  time.  If  he  fails  to  do  so,  the  drawer  ai 
dorsers  are  discharged. 

§  1198.  How  and  when  presentment  for  acceptance  & 

made. 

Section  146.— [PRESENTMENT;  HOW  MADE.] ; 

xnent  for  acceptance  must  be  made  by  or  on  behal 

holder  at  a  reasonable  hour,  on  a  business  day  an< 

••  See  Lewis,  Hubbard  &  Co.  v.  Morton,  80  W.  Va.  137,  92  S.  E 
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the  bill  is  overdue,  to  the  drawee  or  some  person  authorized 
to  accept  or  refuse  acceptance  on  his  behalf;  and: 

(1)  Where  a  bill  is  addressed  to  two  or  more  drawees  who 
are  not  partners,  presentment  must  be  made  to  them  all, 
unless  one  has  authority  to  accept  or  refuse  acceptance  for  all, 
in  which  case  presentment  may  be  made  to  him  only. 

(2)  Where  the  drawee  is  dead,  presentment  may  be 
made  to  his  personal  representative; 

(3)  Where  the  drawee  has  been  adjudged  a  bankrupt 
or  an  insolvent  or  has  made  an  assignment  for  the  benefit 
of  creditors,  presentment  may  be  made  to  him  or  to  his 
trustee  or  assignee. 

Section  146.— [ON  WHAT  DAYS  PRESENTMENT  MAT 
BE  IdADE.]  A  bill  may  be  presented  for  acceptance  on 
any  day  on  which  negotiable  instruments  may  be  presented 
for  payment  under  the  provisions  of  sections  seventy-two  and 
eighty-five  of  this  act  When  Saturday  is  not  otherwise  a 
holiday,  presentment  for  acceptance  may  be  made  before 
twelve  o'clock,  noon,  on  that  day.^ 

Section  147.— [PRESENTMENT  WHERE  TIBfE  IS  IN- 
SUFFICIENT.] Where  the  holder  of  a  bill  drawn  payable 
elsewhere  than  at  the  place  of  business  or  the  residence  of 
the  drawee  has  not  time  with  the  exercise  of  reasonable 
diligence  to  present  the  biU  for  acceptance  before  presenting 
it  for  payment  on  the  day  that  it  falls  due,  the  delay  caused 
by  presenting  the  biU  for  acceptance  before  presenting  it  for 
payment  is  excused  and  does  not  discharge  the  drawers  and 
indorsers. 

§  1199.  Dishonor  by  non-acceptance  and  its  effect. 

Section  148.— [WHERE  PRESENTBfENT  IS  EXCUSED.] 
Presentment  for  acceptance  is  excused  and  a  bill  may  be 
treated  as  dishonored  by  non-acceptance,  in  either  of  the 
following  cases : — 

(1)  Where  the  drawee  is  dead,  or  has  absconded,  or  is  a 
fictitious  person  or  a  person  not  having  capacity  to  contract  by 
bin. 

"^  The  last  sentence  is  omitted  in  Kentucky  and 
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(2)  Where^  after  the  exercise  of  reasonable 
in-esentment  cannot  be  made. 

(3)  Where,   although  presentment  has   been 
acceptance  has  been  refused  on  some  other  ground 

Section  149 —[WHEN      DISHONORED      BY 
ACCEPTANCE.]  A  bill  is  dishonored  by  non-accc 

(1)  When  it  is  duly  presented  for  acceptance 
an  acceptance  as  is  prescribed  by  this  act  is  n 
cannot  be  obtained;  or 

(2)  When  presentment  for  acceptance  is  exa 
fhe  bill  is  not  accepted. 

Section  160.— [DUTY  OF  HOLDER  WHERE  1 
ACCEPTED.]  Where  a  bill  is  duly  presented  for  a< 
and  is  not  accepted  within  the  prescribed  time,  tt 
presenting  it  must  treat  the  bill  as  dishonored 
acceptance  or  he  loses  the  right  of  recourse  against  tl 
and  indorsers. 

SectionlSl.— [RIGHTS    OF    HOLDER    WER 
NOT  ACCEPTED.]  When  a  bill  is  dishonored 
acceptance,  an  immediate  right  of  recourse  ags 
drawers  and  indorsers  accrues  to  the  holder  and 
sentment  for  payment  is  necessary. 

§  1200.  Requirement  of  protest  and  its  contents. 

ARTICLE  IV 

PROTEST 

Section  162.— [IN  WHAT  CASES  PROTEST 
SARY.]  Where  a  foreign  biU  appearing  on  its  fa( 
such  is  dishonored  by  non-acceptance,  it  must 
protested  for  non-acceptance,  and  where  such  a  b 
has  not  previously  been  dishonored  by  non-accei 
dishonored  by  non-payment,  it  must  be  duly  proti 
non-payment.  If  it  is  not  so  protested,  the  drawei 
dorsers  are  discharged.  Where  a  bill  does  not  a] 
its  face  to  be  a  foreign  bill,  protest  thereof  in  case  of 
is  imnecessary. 
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Section  163.— [PROTEST;  HOW  BIADE.]  The  protest 
must  be  annexed  to  the  bill,  or  must  contain  a  cojiy  thereof 
and  must  be  under  the  hand  and  seal  of  the  notary  mak- 
ing it,  and  must  specify: — 

(1)  The  time  and  place  of  presentment; 

(2)  The  fact  that  presentment  was  made  and  the  manner 
thereof; 

(3)  The  cause  or  reason  for  protesting  the  bill; 

(4)  The  demand  made  and  the  answer  given,  if  any,  or 
the  fact  that  the  drawee  or  acceptor  could  not  be  found. 

§  1201.  By  whom,  when  and  where  protest  should  be  made. 

Section  164.— [PROTEST;  BY  WHOM  MADE.]  Protest 
may  be  made  by, — 

(1)  A  notary  public;  or 

(2)  By  any  respectable  resident  of  the  place  where  the 
bill  is  dishonored,  in  the  presence  of  two  or  more  credible 
witnesses. 

Section  166.— [PROTEST;  WHEN  TO  BE  MADE.]  When 
a  bill  is  protested,  such  protest  must  be  made  on  the  day  of 
its  dishonor,  unless  delay  is  excused  as  herein  provided. 
When  a  bill  has  been  duly  noted,  the  protest  may  be  subse- 
quently extended  as  of  the  date  of  the  noting. 

Section  166.— [PROTEST;  WHERE  MADE.]  A  biU  must 
be  protested  at  tiie  place  where  it  is  dishonored,  except  that 
when  a  bill  drawn  payable  at  the  place  of  business,  or  resi- 
dence of  some  person  other  than  the  drawee,  has  been  dis- 
honored by  non-acceptance,  it  must  be  protested  for  non- 
payment at  the  place  where  it  is  expressed  to  be  payable,  and 
no  further  presentment  for  payment  to,  or  demand  on,  the 
drawee  is  necessary. 

Section  167.— [PROTEST  BOTH  FOR  NON-ACCEPT- 
ANCE AND  NON-PAYMENT.]  A  bill  which  has  been  pro- 
tested for  non-acceptance  may  be  subsequently  protested 
for  non-payment. 

Section  168.— [PROTEST  BEFORE  MATURITY  WHERE 
ACCEPTOR  INSOLVENT.]  Where  the  acceptor  has  been 
adjudged  a  bankrupt  or  an  insolvent,  or  has  made  an  as- 
signment for  the  benefit  of  creditors,  before  the  bill  matures, 
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the  holder  may  cause  the  bill  to  be  protested 
security  against  the  drawer  and  b 


§  1202.  When  protest  excused;  lost  bill. 

Section  169.— [WHEN  PROTEST  DISPENSEI 
Protest  is  dispensed  with  by  any  circumstances  wt 
dispense  with  notice  of  dishonor.  Delay  in  noting  i 
ing  is  excused  when  delay  is  caused  by  circumstanc 
fhe  control  of  the  holder  and  not  imputable  to  hi 
misconduct  or  negligence.  When  the  cause  of  delajf 
operate,  the  biU  must  be  noted  or  protested  with  r 
diligence. 

Section  160.— [PROTEST  WHERE  BILL  IS  LOS 
When  a  bill  is  lost  or  destroyed  or  is  wrongly  detai 
fhe  person  entitled  to  hold  it,  protest  may  be  m 
copy  or  written  particulars  thereof. 

§  1203.  Nature  of  acceptance  for  honor. 

ARTICLE  V 
ACCEPTANCE  FOR  HONOR 

Section  161.— [WHEN  BILL  MAY  BE  ACCEPT 
HONOR.]  Where  a  bill  of  exchange  has  been  prot 
dishonor  by  non-acceptance  or  protested  for  better 
and  is  not  overdue,  any  person  not  being  a  party  alrec 
thereon  may,  with  the  consent  of  the  holder,  inter 
accept  the  biU  supra  protest  for  the  honor  of  any  pa 
thereon,  or  for  the  honor  of  the  person  for  whose  act 
bill  is  drawn.  The  acceptance  for  honor  may  be  f oi 
only  of  the  stmi  for  which  the  bill  is  drawn;  and  wh 
has  been  an  acceptance  for  honor  for  one  party,  there 
further  acceptance  by  a  different  person  for  the 
another  party. 

Section  162.— [ACCEPTANCE     FOR     HONOR 
MADE.]  An  acceptance  for  honor  supra  protest 
in  writing,  and  indicate  that  it  is  an  acceptance  f< 
and  must  be  signed  by  the  acceptor  for  honor. 
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163.— [WHEN  DEEMED  TO  BE  AN  ACCEPT- 
ANCE FOR  HONOR  OF  THE  DRAWER.]  Where  an  ao 
ceptance  for  honor  does  not  expressly  state  for  whose  honor 
it  is  made,  it  is  deemed  to  be  an  acceptance  for  the  honor 
of  the  drawer. 

§  1204.  Obligation  incurred  by  acceptor  for  honor. 

Section  164.— [LIABH^ITY  OF  THE  ACCEPTOR  FOR 
HONOR.]  The  acceptor  for  honor  is  liable  to  the  holder 
and  to  aU  parties  to  the  bill  subsequent  to  the  party  for 
whose  honor  he  has  accepted. 

Section  166.— [AGREEBfENT  OF  ACCEPTOR  FOR 
HONOR.]  The  acceptor  for  honor,  by  such  acceptance 
engages  that  he  will  on  due  presentment  pay  the  bill  according 
to  the  terms  of  his  acceptance,  provided  it  shall  not  haye  been 
paid  by  the  drawee,  and  provided  also,  that  it  shall  have  been 
duly  presented  for  payment  and  protested  for  non-payment 
and  notice  of  dishonor  given  him. 

Section  166.— [MATURITY  OF  BH^L  PAYABLE  AFTER 
SIGHT;  ACCEPTED  FOR  HONOR.]  Where  a  bill  payable 
after  sight  is  accepted  for  honor,  its  maturity  is  calculated 
from  the  date  of  the  noting  for  non-acceptance  and  not  from 
the  date  of  the  acceptance  for  honor. 

§  1206.  Presentment  and  protest  of  acceptance  for  honor. 

Section  167.— [PROTEST  OF  BILL  ACCEPTED  FOR 
HONOR,  ETC.]  Where  a  dishonored  bill  has  been  accepted 
for  honor  supra  protest  or  contains  a  reference  in  case  <tf 
need,  it  must  be  protested  for  non-payment  before  it  is  pre- 
sented for  pa3rment  to  the  acceptor  for  honor  or  referee  in 
case  of  need. 

Section  168.— [PRESENTMENT  FOR  PAYMENT  TO 
ACCEPTOR  FOR  HONOR;  HOW  MADE.]  Presentment 
for  payment  to  the  acceptor  for  honor  must  be  made  as  fol- 
lows:— 

(1)  If  it  is  to  be  presented  in  the  place  where  the  protest 
for  non-payment  was  made,  it  must  be  presented  not  later 
than  the  day  following  its  maturity. 

(2)  If  it  is  to  be  presented  in  some  other  place  than  flie 
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place  where  it  was  protested,  then  it  must  be 
within  the  time  specified  in  section  one  hundred  ai 

Section  169 —[WHEN  DELAY  IN  MAKING  F] 
MENT  IS  EXCUSED.]  The  provisions  of  section  < 
apply  where  there  is  delay  in  making  presentment 
ceptor  for  honor  or  referee  in  case  of  need. 

Section  170.— [DISHONOR  OF  BILL  BY  AC 
FOR  HONOR.]  When  the  bill  is  dishonored  by  thi 
for  honor  it  must  be  protested  for  non-payment  by 

§  1206.  Payment  for  honor. 

ARTICLE  VI 
PAYMENT  FOR  HONOR 

Section  171.— [WHO  MAY  MAKE  PAYMEI 
HONOR.]  Where  a  bill  has  been  protested  for  non- 
any  person  may  intervene  and  pay  it  supra  protes 
honor  of  any  person  liable  thereon  or  for  the  hon 
person  for  whose  account  it  was  drawn. 

Section  172.— [PAYMENT  FOR  HONOR;  HOW 
The  payment  for  honor  supra  protest*  in  order  to  o] 
such  and  not  as  a  mere  voluntary  pa3rment  must  be 
by  a  notarial  act  of  honor  whidi  may  be  appends 
protest  or  form  an  extension  to  it. 

Section  173.— [DECLARATION     BEFORE     P/ 
FOR  HONOR.]  The  notarial  act  of  honor  must  be 
on  a  declaration  made  by  the  payer  for  honor  or  by 
in  that  behalf  declaring  his  intention  to  pay  the  bill  l 
and  for  whose  honor  he  pays. 

Section  174.— [PREFERENCE  OF  PARTIES  OF 
TO  PAY  FOR  HONOR.]  Where  two  or  more  pers 
to  pay  a  bill  for  the  honor  of  different  parties,  tfa 
whose  payment  will  discharge  most  parties  to  the  bil 
given  the  preference. 

Section  176.— [EFFECT  ON  SUBSEQUENT  I 
WHERE  BILL  IS  PAID  FOR  HONOR.]  Where  s 
been  paid  for  honor,  all  parties  subsequent  to  1 
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for  whose  honor  it  is  paid  are  discharged,  but  the  payer 
for  honor  is  subrogated  for,  and  succeeds  to,  both  the  rights 
and  duties  of  the  holder  as  regards  the  party  for  whose  honor 
he  pays  and  all  parties  liable  to  the  latter. 

Section  176.— [WHERE  HOLDER  REFUSES  TO  RE- 
CEIVE PAYMENT  SUPRA  PROTEST.]  Where  the  holder 
of  a  biU  refuses  to  receive  payment  supra  protest,  he  loses 
his  right  of  recourse  against  any  party  who  would  have 
been  discharged  by  such  payment. 

Section  177.— [RIGHTS  OF  PAYER  FOR  HONOR.]  The 
payer  for  honor,  on  paying  to  the  holder  the  amount  of  the 
biU  and  the  notarial  expenses  incidental  to  its  dishonor,  is 
entitled  to  receive  both  the  bill  itself  and  the  protest. 

§  1207.  Bills  in  parts  or  sets. 

ARTICLE  Vn 

BILLS  IN  A  SET 

Sectionl78.— [BILLS  IN  SETS  CONSTITUTE  ONE 
BILL.]  Where  a  bill  is  drawn  in  a  set,  each  part  of  the  set 
being  numbered  and  containing  a  reference  to  the  other 
parts,  the  whole  of  the  parts  constitutes  one  biU. 

Nevertheless  as  the  following  section  shows  the  holder  of  a 
single  part  may  be  the  owner  of  the  whole  bill.* 

Section  179.— [RIGHT  OF  HOLDERS  WHERE  DIFFER- 
ENT PARTS  ARE  NEGOTIATED.]  Where  two  or  more 
parts  of  a  set  are  negotiated  to  different  holders  in  due 
course,  the  holder  whose  title  first  accrues  is  as  between 
such  holders  the  true  owner  of  the  bill.  But  nothing  in 
this  section  affects  the  rights  of  a  person  who  in  due  course 
accepts  or  pays  the  part  first  presented  to  him. 

Section  180.— [LIABILITY  OF  HOLDER  WHO  IN- 
DORSES TWO  OR  MORE  PARTS  OF  A  SET  TO  DIFFER- 

» Carafl  ».  Thalmann,  138  N.  Y.  also  Casper  v.  Kuhne,  169  N.  Y.  App. 
App.  D.  297,  123  N.  Y.  S.  97.    See      D.  389,  144  N.  Y.  S.  602. 
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ENT  PERSONS.]  Where  the  holder  of  a  set  indon 
more  parts  to  different  persons  he  is  liable  on  every  ] 
and  every  indorser  subsequent  to  him  is  liable  on 
he  has  himself  indorsed,  as  if  such  parts  were 
biUs. 

Section  181 —[ACCEPTANCE  OF  BILLS  DRi 
SETS.]  The  acceptance  may  be  written  on  any 
it  must  be  written  on  one  part  only.  If  the  drawe 
more  than  one  part,  and  such  accepted  parts  are  n 
to  different  holders  in  due  course,  he  is  liable  on  ei 
part  as  if  it  were  a  separate  biU.^ 

Section  182-— [PAYMENT  BY  ACCEPTOR  OI 
DRAWN  IN  SETS.]  When  the  acceptor  of  a  bill  dr 
set  pays  it  without  requiring  the  part  bearing  hie 
ance  to  be  delivered  up  to  him,  and  that  part  at 
is  outstanding  in  the  hands  of  a  holder  in  due  co 
is  liable  to  the  holder  thereon. 

Section  183.— [EFFECT  OF  DISCHARGING  0 
A  SET.]  Except  as  herein  otherwise  provided  wb 
one  part  of  a  bill  drawn  in  a  set  is  discharged  by  pa} 
otherwise  the  whole  bill  is  discharged.^ 

§  1208.  Definition  of  a  promissory  note. 

TITLE  m 
PROMISSORY  NOTES  AND  CHECKS 

ARTICLE  I 

Section  184.— [PROMISSORY  NOTE  DEFINED.] 
liable  promissory  note  within  the  meaning  of  this  s 
tinconditional  promise  in  writing  made  by  one  pi 
another  signed  by  the  maker  engaging  to  pay  on  dei 
at  a  fixed  or  determinable  future  time,  a  stmi  certain  i 
to  order  or  to  bearer.  Where  a  note  is  drawn  to  the 
own  order,  it  is  not  complete  until  indorsed  by  him. 

''See  Holdsworth  v.  Hunter,  10  B.         ^See  Casper  v,  Kuhne, 
db  C.  449.  App.  D.  389,  393, 144  N.  Y. 
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§  1209.  Checks. 

Section  186.— [CHECK  DEFmED.]  A  check  is  a  bill  of 
exchange  drawn  on  a  bank  payable  on  demand.  Ezc^ 
as  herein  otherwise  provided,  the  provisions  of  this  act 
applicable  to  a  bill  of  exchange  payable  on  demand  apply 
to  a  check. 

There  are  important  differences  between  the  legal  effect 
of  a  check  and  of  an  ordiiuuy  bill  of  exchange:  (1)  A  check 
is  a  representation  that  the  drawee  has  in  his  hands  funds  to 
meet  the  check.'  (2)  Laches  in  presentment  discharges  the 
drawer  of  a  check  only  to  the  extent  of  his  loss.'  (3)  Tlie 
effect  of  certification  of  a  check  in  discharging  drawer  and 
indorser  mider  Section  188  has  no  analogy  in  the  acceptance 
of  ordinaiy  bills  of  exchange.  (4)  The  reasonable  time  for 
presenting  a  demand  bill  may  be  extended  by  n^otiating  the 
bill/  and  though  the  same  rule  is  applicable  to  checks  so  far 
as  indorsers  are  concerned,  the  drawer's  liability  cannot  be 
preserved  ^  by  negotiating  the  check,  which  must  be  presented 
in  order  to  charge  the  draw^  (if  Hie  drawee  bank  is  in  the 
same  place  where  the  check  is  drawn)  on  the  day  following 
delivery/  or  (if  the  drawee  bank  is  not  in  the  place  where  the 
check  is  drawn)  it  must  be  sent  forward  for  collection  on  the 
following  day  J 

Section  186.— [WITHIN  WHAT  TIME  A  CHECK  MUST 
BE  PRESENTED.]  A  check  must  be  presented  for  payment 
within  a  reasonable  time  after  its  issue  or  the  drawer  will 


*Inre  Robinson,  256  Fed.  55;  Barton 
p.  People,  135  111.  405,  25  N.  £.  776; 
Mulroney  Mfg.  Co.  v.  Weeks  (loiB^a), 
171  N.  W.  36;  Foote  v.  People,  17  Hun, 
218. 

*  See  Sec.  186  of  the  Act. 
<  See  Sec.  71. 

*  Plover  Sav.  Bank  v,  Moodie,  135 
la.  685,  110  N.  W.  29,  113  N.  W.  476; 
Columbian  Banking  Co.  v.  Bowen,  134 
Wis.  218,  114  N.  W.  451. 

*  Dehoust  V.  Lewis,  128  N.  Y.  App. 
Div.  131,  112  N.  Y.  S.  559,  and  see 
cases  in  the  following  note. 


'  Watt  y.  Cans,  114  Ala.  264,  21  Sa 
1011,  62  Am.  St.  Rep.  99;  Cox  v. 
atisens'  State  Bank,  73  Kaos.  789, 
85  Pac.  762;  First  Nat.  Bank  v.  Budc- 
hannon,  80  Md.  475,  31  AU.  302,  27 
L.  R.  A.  332;  Gordon  v.  Levine,  194 
Mass.  418,  421,  80  N.  E.  505,  10  L.  R. 
A.  (N.  S.)  1153,  120  Am.  St.  R^.  565; 
Haggerty  v.  Baldwin,  131  Mich.  187, 
91  N.  W.  150;  Martin  v.  Home  Bank, 
160  N.  Y.  190,  54  N.  E.  717;  Kiik- 
patrick  v,  Puryear,  93  Tenn.  409,  24 
S.  W.  1130,  L.  R.  A.  785;  Gr^g  9. 
Beane,  69  Vt.  22, 26, 37  Atl.  248. 
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Section  188.— [EFFECT  WHERE  THE  HOUDER  OF 
CHECK  PROCURES  IT  TO  BE  CERTIFIED.]  Where  tte 
holder  of  a  check  procures  it  to  be  accepted  or  certified  the 
drawer  and  all  indorsers  are  discharged  from  liability 
thereon.^' 

If  the  drawer  of  a  check  procures  it  to  be  certified  he  ^ 
not  dischai^ed;  ^^  even  though  he  does  so  at  the  payee's  re- 
quest.** 

Section  189.— [WHEN  CHECK  OPERATES  AS  AN  AS- 
SIGNMENT.] A  check  of  itself  does  not  operate  as  an 
assignment  of  any  part  of  the  funds  to  the  credit  of  the 
drawer  witii  the  bank,  and  the  bank  is  not  liable  to  the 
holder,  unless  and  until  it  accepts  or  certifies  the  check.^' 

§  1210.  Miscellaneous  provisions. 

TITLE  IV 

GENERAL  PROVISIONS 

ARTICLE  I 


Section  190.— [SHORT  TITLE.]  This  act  may  be  dted 
as  the  Uniform  Negotiable  Instruments  Act.^^ 

Davenport  v.  Palmer,  152  N.  Y.  Ap{L 
D.  761,  137  N.  Y.  8.  796. 

^*  Randolph  Nat.  Bank  p.  Hon- 
blower,  160  Mass.  401,  35  N.  £.  850. 

»  See  «upra,  §  425. 

^7  The  Uniform  Sales  Act  (Seciku 
74),  the  Uniform  Warehouse  Reoeipte 
Act  (Section  57),  the  Unifonn  Tmnsfer 
of  Stock  Act  (Section  19),  and  the 
Uniform  Bills  of  Lading  Act  (Sectioo 
62),  provide  that:  ''This  Act  shafl  be 
80  interpreted  and  constnied  as  to 
effectuate  its  general  purpose  to  mals 
uniform  the  law  of  those  States  wfaidi 
enact  it."  While  the  Unifonn  Nego- 
tiable Instruments  Act  does  not  ood- 
tain  this  section,  yet  the  courts  have 
interpreted  it  in  harmony  with  the 


First  Nat.  Bank,  213  N.  Y.  301,  107 
N.  E.  693,  L.  R.  A.  1916  C.  186;  Meuer 
i».  Phenix  Nat.  Bank,  94  N.  Y.  App.  D. 
331,  88  N.  Y.  S.  83;  Blake  v.  HamUton 
&c.  Bank,  79  Ohio  St.  189,  87  N.  E.  73, 
20  L.  R.  A.  (N.  S.)  290,  128  Am.  St. 
Rep.  684. 

"See  Tunes  Square  Auto.  Co.  v, 
Rutherford  Nat.  Bank,  77  N.  J.  L. 
649,  73  Atl.  479;  St.  Regis  Paper  Co. 
V.  Tonawanda  Co.,  107  N.  Y.  App.  D. 
90,  94  N.  Y.  S.  946;  Lyons  v.  Union 
Exch.  Nat.  Bank,  150  N.  Y.  App.  D. 
493,  135  N.  Y.  S.  121. 

"  Brunswick  v.  People's  Sav.  Bank, 
194  Mo.  App.  360,  190  S.  W.  60; 
Cullinan  v.  Union  Surety  Ac.  Co.,  79 
N.  Y.  App.  D.  409,  80  N.  Y.  S.  58; 
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§  1210     BILLS  OF  EXCHANGE  AND   PROIOSSORY  N01 

^^  Sectioiil91— [DEFINITIONS     AND     MEAN 

^ '     TERMS.]  In  this  acty  unless  the  context  otherwise  1 

*' Acceptance "  means  an  acceptance  complete 
liyery  or  notification. 

*^  Action  "  includes  counterclaim  and  set-off. 

<<Bank"  includes  any  person  or  association  c 
carrying  on  the  business  of  banking,  whether  inc 
or  not. 

<< Bearer"  means  the  person  in  possession  of 
note  which  is  payable  to  bearer. 

^^Bill"  means  bill  of  exchange,  and  *^note 
negotiable  promissory  note. 

**  Delivery "  means  transfer  of  possession,  i 
constructive,  from  one  person  to  another. 

'^  Holder  "  means  the  payee  or  indorsee  of  a  bil 
who  is  in  possession  of  it,  or  the  bearer  thereof. 

<*  Indorsement "  means  an  indorsement  comp 
delivery. 

<<  Instrument "  means  negotiable  instrument. 

''Issue"  means  the  first  delivery  of  the  ins 
complete  in  form,  to  a  person  who  takes  it  as  a  hold 

''Person"  includes  a  body  of  persons,  whethi 
porated  or  not. 

"  Value  "  means  valuable  consideration. 

"Written"  includes  printed,  and  "writing" 
print. 

Section  192.— [PERSON  PRIMARILY  LIABLE 
STRUMENT.]  The  person  "primarily"  liable  oi 
strument  is  the  person  who  by  the  terms  of  the  in 
is  absolutely  required  to  pay  the  same.    All  other  pi 
"  secondarily  "  liable. 

Section  193.— [REASONABLE  TIME,  WHAT  C 

■  

principle   thus    expressed.     Rockfield  N.  J.  L.  168,  67  Atl.  81;  B 

9.  Fiist  Nat.  Bank,  77  Oh.  St.  311,  83  Kuntz,  53  Fla.  340,  42  S( 

N.  E.  392,  14  L.   R.  A.  (N.  S.)  842;  quahar  Co.  v,  Higham,  16 

Downey  v,  O'Keefe,  26  R.  I.  571,  59  112  N.  W.  557;  Vander  P 

Atl.  929;  Thorpe  v.  White,  188  Mass.  Zuuk,  135  la.  350,  112  N. 

333,  74  N.  E.  592;  Toole  v.  Crafts,  L.  R.  A.  (N.  S.)  490,  124  / 

193  Mass.  110,  78  N.  E.  775,  118  Am.  275. 
St.  Rep.  455;  Gibbs  t;.  Guaraglia,  75 
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TUTES.]  In  determining  what  is  a  '* reasonable  tune" 
or  an  **  unreasonable  time/'  regard  is  to  be  had  to  the  nature 
of  the  instrument,  the  usage  of  trade  or  business  (if  any) 
with  respect  to  such  instruments,  and  the  facts  of  tiie  par- 
ticular case* 

Section  194.— [TIME,  HOW  COMPUTED;  WHEN  LAST 
DAY  FALLS  ON  HOLIDAY.]  Where  the  day,  or  the  last 
day,  for  doing  any  act  herein  required  or  permitted  to  be  done 
falls  on  Sunday  or  on  a  holiday,  the  act  may  be  done  on  the 
next  succeeding  secular  or  business  day. 

Section  196.— [APPLICATION  OF  ACT.]  The  provisions 
of  this  act  do  not  apply  to  negotiable  instruments  made  and 
delivered  prior  to  the  [taking  effect]  hereof. 

Section  196.— [CASES  NOT  PROVIDED  FOR  IN  ACT.] 
In  any  case  not  provided  for  in  this  act  the  rules  of  [law  and 
equity  including]  the  law  merchant  shall  govern.  ^^ 

Section  197.^REPEALS.]  All  acts  and  parts  of  acts 
inconsistent  with  this  act  are  hereby  repealed. 

Section  198.— [TIME  WHEN  ACT  TAKES  EFFECT.] 
[act]  shall  take  effect  on  ^ 

oodificatian  of  the  whole  law  upon 
each  topio  but  that  there  are  cases  not 
provided  for  in  each  of  the  statates. 
Another  purpose  is  to  leave  room  for 
the  growth  of  new  usages  and  customs 
so  that  none  of  these  acts  should  put 
the  law  merchant  in  a  strai^t  jadcet 
and  thus  prevent  the  further  expansion 
of  the  law  merchant. 

^Section  196  as  drafted  uses  the 
word  "chapter."  In  many  States  this 
term  is  inappropriate;  therefore  the 
word  in  brackets  [Act]  has  been  in- 
serted in  lieu  of  the  word  "chapter." 


i*Section  106  as  drafted  reads  "In 
any  case  not  provided  for  in  this  Act 
the  rules  of  the  law  motdiant  shall 
govern."  The  words  in  brackets  [law 
and  equity  including]  were  inserted  in 
many  States  to  harmonise  the  section 
with  the  Unifonn  Sales  Act  (Section 
73),  the  Uniform  Wardiouse  Receipts 
Act  (Section  56),  the  Uniform  Transfer 
of  Stock  Act  (Section  18)  and  the  Uni- 
form Bills  of  Lading  Act  (Section  51). 
The  object  of  sections  such  as  these,  is 
to  clearly  point  out  that  no  one  of 
thede  acts  pretends  to  be  a  complete 


•■r-'- 


CHAPTER  XXXIV 

CONTRACTS  OF  S1TRET7SHIP.     THE   SUl 

UABHITT  AND   DEFENCES 

Suretsnddp  defined 

Oapadty  to  become  surety 

The  principal's  non-liability  as  a  defence  to  the  surety 

The  principal's  non-liability  as  a  defence  to  the  surety's  promise  to 

fixed  sum 

I>i8chaige  in  bankruptcy  of  the  principal  debtor 

Oischarge  of  the  princii»d  in  bankruptcy  may  prevent  performance  of 

dition  of  the  surety's  liability 

Illegality  of  the  contract  with  the  principal  as  a  defence  to  the  surety 

Duress  or  fraud  practiced  on  the  principal 

Ffeiyment  of  the  debt  dischargee  the  surety 

Release  of  the  principal  discharges  the  surety 

Whether  an  executory  accord  with  the  principal  dischargee  the  suret; 

Giving  time  to  the  principal  discharges  the  surety 

Surety's  consent  to  extension  of  time 

Agreements  with  third  persons  to  give  time  to  the  principal 

Reasons  for  discharge  of  surety  when  time  has  been  given  tc 

prnudpal 

Certainty  of  time  for  which  extension  is  promised 

extension  of  time  for  an  illegal  or  usurious  consideration 

Aoceptance  by  the  creditor  of  a  confession  of  judgment  at  a  future  day  I 

principal 

A  promise  to  give  time  supported  by  an  oral  counter-promise  within  the 

ute  of  IVauds 

Reservation  of  rights  against  the  surety 

Dday  in  enforcing  the  claim  against  the  principal  does  not  discharg 

surety 

Surrender  of  security  by  the  creditor  discharges  the  surety  pro  tanto . 

Impairment  of  security  by  creditor's  negligent  inaction 

Whether  surrender  of  security  of  less  value  than  the  claim  ever  totall} 

charges  the  surety 

Creditor's  refusal  of  tender  by  the  principal  discharges  the  surety . . . 
Creditor's  failure  to  sue  the  principal  when  requested  by  a  surety . . . 

A  surety  is  not  entitled  to  notice  of  the  principal's  default 

Notice  when  required  must  be  given  within  a  reasonable  time 

Variation  or  alteration  of  the  contract  between  creditor  and  principa 

varies  the  surety's  contract  discharges  him 

Variation  of  risk  by  change  in  the  principal's  contract 

A  change  in  the  terms  of  the  contract  between  principal  and  creditor 
discharge  the  surety  though  not  affecting  the  terms  of  his  contract . 
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A  Taiiation  of  the  contract  between  creditor  and  principal  impliedly  aathor- 
ized  by  the  original  contract  between  them  will  not  discharge  a  surety . .  1242 

The  creditor's  variation  in  the  performance  of  his  contract  with  the  principal 
may  discharge  the  surety 1243 

When  non-compliance  with  a  condition  on  which  a  contract  is  deUvered  by  a 
surety  relieves  him  from  liability 1244 

Reasons  for  charging  the  surety 1245 

If  the  creditor  is  party  to  the  fraud  or  has  notice  of  it  from  the  form  of  the  in- 
strument he  cannot  recover 1246 

Surety  is  bound  by  the  principal's  filling  of  bkinks  though  in  violation  of  in- 
structions     1247 

Fraud  or  duress  of  the  principal  inducing  the  surety's  promise  will  not  excuse 
him 1248 

Failure  of  the  creditor  to  disclose  material  facts  at  the  time  the  surety's  con- 
tract is  made 1249 

Retention  of  a  dishonest  employee  excuses  from  fiuther  liability  a  surety  for 
his  fidelity 1250 

The  surety's  right  to  set  off  a  claim  of  the  principal  against  the  creditor. . .   1251 

Termination  of  surety's  liability 1252 

Siu-ety's  right  to  revoke  a  continuing  guaranty 1253 

It  is  immaterial  that  the  surety's  obligation  has  been  reduced  to 
judgment 1254 

Effect  of  prior  judgment  in  favor  of  the  principal  on  a  subsequent  action 
against  the  surety 1255 

Elffect  of  prior  judgment  against  the  principal  on  a  subsequent  action  against 
the  surety 1256 

Equity  will  give  relief  against  the  surety  in  case  of  accident  or  mistake 1257 

Injurious  action  by  the  creditor  will  discharge  a  surety,  though  the  creditor 
when  the  obligation  was  created  was  ignorant  of  the  suretyship  relation.   1258 

At  common  law  a  party  to  a  negotiable  instrument  apparently  a  principal 
but  in  fact  a  surety  will  be  discharged  by  the  creditor's  inequitable  conduct 
if  the  creditor  knows  of  the  true  relation  of  the  parties 1259 

Effect  of  the  Negotiable  Instruments  Law 1260 

When  accommodation  parties  on  negotiable  paper  are  co-sureties 1261 

Liability  of  accommodation  indorsers  on  negotiable  instruments  is  presum- 
ably successive 1262 

Release  or  inequitable  dealing  with  one  co-surety  partially  discharges 
others 1263 


§  1211.  Suretyship  defined. 

''Whoever  is  liable  to  pay  the  debt  of  another,  whether 
for  value,  as  in  the  case  of  the  broker  who  receives  a  com- 
mission for  incurring  liability,  or  gratuitously  as  between 
himself  and  the  person  primarily  Uable,  is  a  surety."  *  Whether 
one  is  a  surety,  therefore,  depends  not  on  his  relation  to  the 

^  Per  Jessel,  M.  R.,  in  Imperial  Bank  v.  London,  etc.,  Docks  Co.,  5  Qi. 
Div.  195,  200. 
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creditor  but  on  his  relation  to  the  principal  debtoi 
quently^  an  agreement  for  sufficient  consideratio: 
principal  and  surety,  by  which  the  latter  assumes 
transposes  the  surety  mto  a  principal  and  the  prii 
a  surety.'    In  some  American  cases  a  narrower  i 
given  to  the  word  surety.    It  is  confined  to  one  v 
a  direct  and  unconditional  promise  to  the  credit 
tinguished  from  a  guarantor  who  makes  a  coUaten 
to  pay  the  debt  if  the  principal  debtor  fails  to  do  so.' 
American  cases,  also,  a  peculiar  definition  is  given  oi 
which  confines  its  meaning  to  an  engagement  that 
cipal  debtor  is  solvent;  *  but  there  is  no  propriety  i 
usage  or  m  ordinary  legal  usage  in  this  restriction.    . 
to  pay  if  the  principal  debtor  does  not  is  the  ordii 

*  In  Dealing  v,  Yeol,  25  Ky.  L.  Rep.  W.  T.  Rawleigh  Medical 
1809,  78  S.  W.  886,  887;  McGraw  v. 
Union  Trust  Co.,  136  Mich.  521,  99 
N.  W.  758;  Wendlandt  v.  Sohre,  37 
Minn.  162,  33  N.  W.  700,  and  Reiasaus 
V.  Whites,  128  Mo.  App.  135,  106  S.  W. 
603,  605,  the  court  defined  a  surety  as 
any  person  ''who,  being  liable  to  pay  a 
debt,  or  perform  an  obligation  is  enr 
titled  if  it  is  enforced  against  him,  to 
be  indemnified  by  some  other  person 
nrho  ought  himself  to  have  made  pay- 
ment or  performed  before  the  surety 
was  compelled  to  do  so."  See  also  the 
use  of  the  word  in  Davis  v.  Wells,  104 
U.  S.  159,  26  L.  Ed.  686;  Thayer  v. 
Braden,  27  Cal.  App.  435,  150  Pac. 
653;  Townsend  v,  Sullivan,  3  Cal.  App. 
115,  84  Pac.  435;  Singer  Mfg.  Co.  v. 
littler,  56  la.  601,  9  N.  W.  905; 
Watriss  v.  Pierce,  32  N.  H.  560;  People 
V.  Backus,  117  N.  Y.  196, 22  N.  E.  759; 
Gagan  t;.  Stevens,  4  Utah,  348,  9  Pac 
706. 

*  Crim  V.  Fleming,  123  Ind.  438,  24 
N.  E.  358;  United  States  Bank  v. 
Stewart,  4  Dana,  27;  Williams  v. 
Sefly,  37  N.  Y.  375;  Rhea  r.  Preston,  75 
Va.  757;  Bailey  v.  GriflSth,  40  U.  C. 
C.  B.  418. 

*J.  R.  Watkins  Medical  Co.  v. 
Lovelady,   186  Ala.  414,  65  So.  52; 


pley,  5  Ala.  App.  412, 
NewEhTimes  Pub.  Co.  v.  '. 
Col.  386, 118  Pac.  974;  Yq 
&  Heaney  Mfg.  Co.,  184  1 
N.  E.  669  [qf.  Hess  v.  J. 
Medical  Co.  (Ind.  App.), 
440];  Courtis  t;.  Dennis,  ' 
In  re  Kelley's  Est.,  173  Mi 
N.  W.  250,  Ann.  Cas.  11 
Rouse  t;.  Wooten,  140  N. 
S.  E.  430,  432,  111  Am.  S 
Pittsburg   Const.    Co.   t;. 
Belt  R.  Co.,  227  Pa.  90, 
1029;  Homewood    People 
Hastings,  263  Pa.  260,  1( 
Farmers'  &  Merchants'  I*^ 
Lfllard  Milling  Co.  (Tex. 
210  S.  W.  265;  Ballard  v. 
Vt.  387,  24  Atl.  769,  16  L 
Ricketson  v.  lizotte,  90 
Atl.  801;  Keames  v.  Moi 
W.  Va.  29. 

*  Mcintosh-Huntington 
89  Fed.  464;  J.  R.  Watk 
Co.  V,  Lovelady,  186  Ala. 
52;  Manry  v.  Waxelbaum, 
17,  33  S.  E.  701;  Northern 
t;.  Bellamy,  19  N.  Dak.  54 
N.  W.  888,  31  L.  R.  A.  i 
Reigart  v.  White,  52  Pa.  4: 
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of  a  guaranty.*    A  promise  to  pay  if  the  debtor  is  insolvmt 
or  cannot  pay  is  a  guarantee  of  collectibility/ 

The  question  is  simply  one  of  terminology,  but  a  confusion 
in  terminology  is  likely  to  cause  a  confusion  in  the  application 
of  I^al  rules.  The  English  terminology  of  calling  any  ob- 
ligor a  surety  who  is  liable  in  any  form  for  the  debt  of  an- 
other not  only  is  in  inveterate  conmion  use  in  Ammca  also, 
but  is  intrinsically  the  better  since  it  centres  attention  on  the 
one  vital  point  that  the  debt  as  between  principal  and  surety 
is  the  debt  of  the  principal.  Most  of  the  peculiar  rules  of 
siuretyship  in  any  form,  whether  of  guaranty  or  otherwise, 
are  based  on  this  relation  of  the  principal  debtor  to  the  surety 
and  not  on  any  difference  between  the  form  of  contract  which 
the  surety  makes  with  the  creditor,  and  it  is  desirable  to  have 
a  single  word  which  includes  all  cases  where  the  rdation  in 
question  exists.  The  ordinary  principles  of  contracts  are 
generally  sufficient  to  explain  any  differences  in  the  creditor's 
right  where  the  surety's  undertaking  is  direct  and  where  it 
is  collateral.  A  surety  may  impose  any  condition  in  his 
promise  to  the  creditor  which  the  parties  agree  upon  or  the 
law  implies,  and  there  is  no  necessity  for  a  single  descriptive 
word  for  each  of  the  various  bargains  that  may  be  thus  noade. 
An  indorser  on  commercial  paper  is  a  special  kind  of  surety 
whose  obligations  are  subject  to  conditions  first  implied  in 
fact  from  the  custom  of  merchants  and  now  adopted  into 
the  law.  Whether  in  a  simple  contract  of  guarantee  the 
guarantor  promises  to  pay  (1),  if  the  debtor  fails  to  pay,  or 
(2),  if  the  creditor  after  due  diligence  is  unable  to  collect, 
or  (3)  if  the  creditor  is  insolvent,  or  (4)  on  some  other  con- 


*  A  guaranty  is  so  defined,  e.  g.,  in 
Guaranty  Trust  Co.  v.  Ko^er,  187 
Fed.  192,  200;  PfaeUer  v.  Kau,  207 
m.  116,  69  N.  £.  914,  916;  Cowan  t^. 
Roberts,  134  N.  C.  415,  46  S.  E.  979, 
65  L.  R.  A.  729,  101  Am.  St.  Rep.  845; 
J.  L.  Mott  Iron  Works  r.  Clark,  87 
S.  C.  199,  69  S.  £.  227,  228;  Clymer  v. 
Terry,  50  Tex.  Civ.  App.  300, 109  S.  W. 
1129,  1131. 

^  Such  phrases  as  "  the  surety  insures 
the  debt,  the  guarantor  the  solvency  of 


the  debtor,"  and  "A  surety  undertakes 
to  pay  if  the  debtor  does  not;  a  guaran- 
tor undertakes  to  pay  if  the  debtor 
cannot"  (see  cases  in  the  xxreoeding 
note)  are  intended  to  express  the  nar* 
row  definition  of  guarantor  here 
criticised.  Even  if  the  narrow  defini- 
tion of  guarantor  were  accepted,  the 
latter  phrase  is  inaccurate  since  un- 
questionably a  surety's  promise  is 
frequently  subject  to  no  condition 
whatever. 
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dition,  is  a  question  of  fact.  "In  every  case  w 
to  the  terms  of  the  guaranties  and  the  circumst 
which  it  was  made  to  ascertain  the  character  a^ 
the  imdertaking."  ^ 

§  1212.  Capacity  to  become  surety. 

Capacity  to  contract  as  a  surety  exists  ordin 
there  is  general  capacity  to  contract.    In  a  few  Sta 
have  introduced  an  exception  in  regard  to  the 
married  women  to  become  sureties,  especially  foi 
bands.^    Capacity  of  an  agent  or  partner  to  bin 
cipal  or  firm  by  a  contract  of  suretyship  must  be 
by  the  general  principles  of  agency  and  partnersh 
neither  actual  nor  apparent  power  exists,  the  p 
firm  cannot  be  bound.  ^^    If  the  actual  or  apparek 
authority  included  such  a  contract  and  only  a  special 
or  agreement  restricted  the  power  and  made  its  e 
proper,  the  test  must  be  whether  the  creditor  wai 
the  impropriety  when  he  received  the  surety's  ol 
A  corporation  has  power  to  enter  into  contracts 
ship  if  the  purpose  of  the  contract  is  appropriate  tc 
ter  powers  of  the  corporation.^*    Whether  the  a 


^Welsh  V.  Ebersole,  75  Va.  651. 
Difficulty  is  often  caused  by  statutory 
eaactmeiits  in  regard  to  ''sureties/' 
which  the  courts  deem  inappropriate 
to  all  kinds  of  suretyship  contracts  and 
therefore  seek  to  narrow  the  meaning 
of  the  word. 

*  See  supnij  i  209.  On  the  construc- 
tion of  such  statutes,  see  National 
Bank  v.  Smith,  142  Ga.  663,  83  S.  E. 
526,  L.  R.  A.  1915  B.  1116;  Druck- 
amiller  v.  Coy,  42  Ind.  App.  500,  85 
N.  E.  1028;  RusseU  v.  Rice,  19  Ky.  L. 
Rep.  1613,  44  S.  W.  110. 

>^  Gases  of  this  sort  concerning 
agents  are  Dugan  v.  Ghampion,  etc., 
Co.,  105  Ky.  821,  49  S.  W.  958; 
Lovett  V.  SuUivan,  189  Mass.  535,  75 
N.  E.  738;  Stovall  v.  Commonwealth, 
84  Va.  246,  4  S.  B.  379.  Cases  con- 
cerning partners  are — Davis  v.  Black- 


well,  5  111.  App.  32;  Russc 
109  Mass.  72,  12  Am.  I 
borne  v.  Stone,  30  Mim 
N.  W.  922,  923. 

"  In  Seufert  v.  Gille,  1 
131  S.  W.  102,  31  L.  R.  A 
a  partner  after  dissolutic 
firm  name  to  a  renewal  n< 
originally  due  from  the  i 
held  that  if  the  payee  W£ 
the  dissolution  he  could  r 

I'Heims  Brewing  Co. 
137  ni.  309,  27  N.  E.  28 
Nat.  Bank  t;.  Baker,  17i 
57  N.  E.  603;  Timm  v,  ( 
Brewery  Co.,  160  Mich.  3^ 
357,  27  L.  R.  A.  (N.  S.) 
V.  HaU,  34  R.  I.  273,  83  i 
also  Be  Romadka  Bros.  < 
113,  132  C.  C.  A.  357. 
Brewing  Co.  v.  Klassen, 
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suretyship  of  a  corporation  entered  into  under  other  circuin- 
stances  is  wholly  ineffectual,  depends  upon  the  law  govern- 
ing uUra  vires  contracts  of  corporations." 

Still  another  distinction  must  be  taken.  There  are  statutes 
prohibiting  certain  persons  from  becoming  sureties  on  bonds 
of  various  kinds.  These  statutes  are  designed  to  secure  a 
bond  of  imquestionable  seciuity  not  to  protect  the  prohibited 
persons.  Therefore  though  such  statutes  justify  a  r^usal 
to  accept  a  bond  with  sureties  of  the  prohibited  class,  the 
sureties  will,  nevertheless,  be  held  Uable  if  the  contract  is 
actually  entered  into." 

§  1213.  The  principal's  non-liability  as  a  defence  to  the 
surety. 

It  is  often  said  that  the  surety  is  not  liable  unless  the  prin- 
cipal is  bound,  but  that  this  rule  is  subject  to  many  exceptions. 
Such  a  statement  omits  an  essential  primary  inquiry,  namely, 
what  are  the  terms  of  the  contract?  It  is  possible  for  a 
surety  to  promise  to  pay  whatever  debt  the  principal  may 
owe.  On  the  other  hand,  the  surety's  promise  may  be  to  pay 
a  stated  sum  or  render  a  fixed  performance  for  which  the 
principal  also  purports  to  bind  himself.  If  the  contract  is 
of  the  former  sort  it  is  obvious  that  by  the  very  terms  of 
his  contract  the  surety  is  Uable  for  nothing  if  the  principal 
is  under  no  Uability;  ^^  and  statements  not  infrequently  made 
that  a  surety  cannot  be  liable  unless  a  principal  debtor  is 
liable  have  reference  to  such  a  case  and  must  be  confined 
to  it.  On  a  fair  interpretation  where  the  surety^g  promise 
relates  to  a  specific  transaction,  it  will  generally  be  foimd 
that  his  promise  must  be  construed  as  one  to  pay  an  agreed 

57  N.  E.  20,  50  L.  R.  A.  765,  76  Am.  laoe  v.  Sooles,  6  Ohio,  429;  Kohn  v, 

St.  Rep.  26;  Western  Maryland  R.  Washer,  69  Tex.  67,  6  S.  W.  551,  5 

Co.  v.  Blue  Ridge  Hotel  Co.,  102  Md.  Am.  St.  Rep.  28.  8ee  also  ii^/ni,  {  1632. 
307,  62  Atl.  351,  3  L.  R.  A.  (N.  S.)  887,  "  Bristol,  etc.,  Co.  v.  Eveline,  89 

111  Am.  St.  Rep.  362.  Conn.    382,    94   AU.    290;    Marietta 

"  See  supra,  §  271.  Fertilizer  Co.  v,  Gaiy  (Ga.  Ai^.},  96 

><King  V,  Sheriff,  2  East,  181,  182;  S.  E.  711;  Galleher  v,  O'Grady,  7S 

Kansas  v.  United  States,  etc.,  Guar-  N.  H.  343,  100  Atl.  549.     A  simibr 

anty  Co.,  81  Kans.  660,  106  Pac.  1040,  question   arises   where  the  d^ts   of 

26  L.  R.  A.  (N.  S.)  865;  Holandsworth  another    are    assumed.      See    tupra, 

V.  Commonwealth,  11  Bush,  617;  Wal-  §  394. 
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debtor  has  the  defence  of  infancy,"  insanity,^  ultra  vires ;^ 
or  where  there  is  any  apparently  vaUd  but  in  fact  defec- 
tive obligation  of  the  principal,  ^^  or  such  an  alteration  of  a 


N.  C.  374,  375;  Wiggins'  App.,  100  Fa. 
155;  Smyley  v.  Head,  2  Rich.  L.  590, 
45  Am.  Dec.  750;  Hicks  v,  Randolph, 
3  Baxt.  352,  27  Am.  Rep.  760;  St 
Albans  Bank  v.  Dillon,  30  Vt.  122,  73 
Am.  Dec.  295;  Kyger  v,  Sipe,  89  Va. 
507,  16  S.  £.  627;  Bolyaid  v.  Bolyard, 
79  W.  Va.  554  91  S.  £.  529,  L.  R.  A. 
1917  D.  440. 

^•Wauthier  v.  Wilson,  27  T.  L.  R. 
582, 28T.  L.  R.  239;  Baker  v.  Kennett, 
54  Mo.  82;  Gates  v.  Tebbetts,  83  Neb. 
573,  119  N.  W.  1120,  20  L.  R.  A.  (N. 
S.)  1000;  Kuns's  Exr.  v.  Young,  34  Fa. 
60;  Kyger  t;.  Sipe,  89  Va.  507,  16  S.  E. 
627;  Burner  v.  Nutter,  77  W.  Va.  256, 
87  S.  R  350,  360.  But  where  restora- 
tion of  the  consideration  is  made  by 
law  a  condition  of  disaffirmance  by  the 
infant,  and  he  has  disaffirmed  and  put 
the  other  party  in  statu  quo,  the  surety 
on  a  note  given  by  the  infant  in  the 
original  transaction  is  discharged  by 
failure  of  consideration.  Keokuk 
State  Bank  t;.  Hall,  106  la.  540,  76 
N.  W.  832;  Stanhope  v.  Sfaambow,  54 
Mont.  360,  170  F^c.  752;  Evans  v. 
Taylor,  18  N.  Mex.  371,  137  Pac.  583, 
50  L.  R.  A.  (N.  S.)  1113. 

»Adler  v.  State,  35  Ark.  517,  37 
Am.  Rep.  48;  Caldwell  v.  Ruddy,  2 
Idaho,  5,  1  Pac.  339;  Lee  t;.  Yandell, 
69  Tex.  34,  6  S.  W.  665;  Burner  v. 
Nutter,  77  W.  Va.  256,  87  8.  E.  359; 
cf.  Grove  v.  Johnston,  L.  R.  24  Ir.  352. 

» Yorkshire  Railway  Wagon  Co.  v. 
Madure,  19  Ch.  D.  478;  Chambers  v. 
Manchester,  etc.,  Ry.  Co.,  5  B.  A  S. 
588,  612;  Maledon  v,  Leflore,  62  Ark. 
387,  35  S.  W.  1102;  Weare  v.  Sawyer, 
44  N.  H.  198;  Davis  v.  Commissioners, 
72  N.  C.  441,  74  N.  C.  374;  Mason  v, 
Nichols,  22  Wis.  376. 

»» Young  t;.  Perry,  187  Ala.  122,  66 
So.  817,  52  L.  R.  A.  (N.  S.)  1146; 
Hdms  V.  Wayne  Agricultural  Co.,  73 


Ind.  325,  38  Am.  R^.  147  (forgery); 
Wayne  Agricultural  Co.  v.  Oaidwdl, 
73  Ind.  555  (forisery);  Jones  9.  Thayer, 
12  Gray,  443,  74  Am.  Dec  602.  In 
this  case  the  principal  debtor  gave  a 
note  to  his  own  order  but  failed  to  in- 
dorse it.  Neither  the  creditor  nor  the 
surety  knew  this  fact  when  the  surefy 
guaranteed  payment  of  the  note.  Cf. 
however.  Dole  Bros.  Co.  v.  Cosmopol- 
itan Co.,  167  Mass.  481,  46  N.  £.  105, 
57  Am.  St.  Rep.  477;  Greoi  v.  Kindy, 
43  Mich.  279,  5  N.  W.  297,  wh&e  the 
forgery  of  the  principal's  signature  was 
held  to  excuse  the  surety;  and  Ruasdl 
V.  Annable,  109  Mass.  72,  12  Am. 
Rep.  665,  where  a  minority  of  the  oouit 
held  that  a  surety  for  a  partneiBhip 
contract  was  not  bound  because  the 
contract  had  been  executed  on  behalf 
of  the  partnership  by  one  partner  with- 
out authority. 

Wells,  J.,  dissented  and  the  dissent  is 
supported  by  the  following  lanpiagB 
of  the  court  in  Stewart  v.  Behm,  2 
Watts,  356:— "Where  the  obligee  has 
acted  with  good  faith,  what  has  he  to 
do  with  the  mistakes  or  miisooncq>- 
tions  of  the  obligor?  Here  the  prindpel 
obligor  signed  the  name  of  his  finn; 
and  the  point  of  defence  is  rested  on  an 
assumption  of  the  fact  that  the  surety 
supposed  the  signature  would  bind 
both  the  parties.  But  his  mistake  was 
in  a  matter  of  law  which  he  was  bound 
to  know;  and  even  had  it  been  in  a 
matter  of  fact,  which  was  the  basis  ol 
his  motive  for  becoming  bound,  it 
would  not  avaQ  him,  unless  it  were 
induced  by  the  misrepresentation  of 
the  obligee.  Here  it  seems  the  oUigee 
was  not  present  at  the  act  of  execu- 
tion; and  as  there  is  no  pretence  of  mis- 
representation or  concealment  by  him 
at  any  time,  there  was  no  color  for  the 
defence."      See    also    Wattereon    v. 
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written  contract  prior  to  its  execution  by  the  surety  as 
discharges  the  principal.'^  Any  of  these  defences  of  the 
principal  might,  however,  be  a  defence  to  the  surety  if  coupled 
with  tiiie  further  fact  that  the  creditor  at  the  tune  the  surety's 
contract  was  entered  into  knew  of  the  defence,  and  the  surety 
did  not  know  of  it.^* 

§  1216.  Discharge  in  bankruptcy  of  the  principal  debtor. 

In  accordance  with  the  principles  stated  in  the  previous 
section,  the  principal's  discharge  in  bankruptcy  does  not 
excuse  the  surety  from  liability  to  the  creditor.  ^^  This  is 
expressly  so  provided  in  the  Federal  Bankruptcy  Statute.^^ 
Even  though  the  assent  of  a  majority  of  his  creditors  is  nec- 
essary in  order  to  enable  the  principal  to  receive  a  discharge 
or  to  have  a  composition  made  effective  and  the  creditor  in 
question  has  joined  in  giving  such  assent,  the  surety  has 
generally  been  held  not  to  be  released.^    So  far  has  this  been 


Owens  River  Canal  Co.,  25  Cal.  App. 
247,  143  Pac.  90;  Luoe  v.  Foster,  42 
NeE:  818;  Wears  v.  Sawyer,  44  N.  H. 
198,  205;  Holland  v.  Clark,  67  N.  Car. 
104;  Dickerman  v.  Bowman,  14  Wis. 
388,  and  infra,  §{  1244  et  aeq. 

"  See  infra,  §  1898. 

**  See  extract  from  Stewart  v,  Behm, 
2  Watts,  356,  supra,  n.  21. 

^Ex  parte  Williamson,  1  Atk.  82; 
Browne  v.  Carr,  7  Bing.  508;  Moody  v. 
King,  2  B.  &  C.  558;  Inglls  v.  Maodou- 
gal,  1  Moore,  196;  London  Assurance 
Co.  V.  Buckle,  4  Moore,  153;  Wolf  v. 
Stixj  99  U.  S.  1,  25  L.  Ed:  309;  Knapp 
9.  Anderson,  15  N.  B.  R.  316;  Phillips 
V.  Wade,  66  Ala.  53;  Jones  v.  Hawkins, 
60  Ga.  52;  Lackey  v.  Steere,  121  HI. 
598, 13  N.  E.  518,  2  Am.  St.  Rep.  135; 
Post  V.  Losey,  111  Ind.  74,  12  N.  E. 
121,  60  Am.  Rep.  677;  Burtis  v.  Wait, 
33  Eans.  478»  6  Pac.  783;  Serra  v. 
Hoffman,  30  La.  Ann.  67;  Cochrane  v. 
Cushing,  124  Mass.  219;  Wolfboro 
Loan,  etc.,  Co.  v,  Rollins,  195  Mass. 
323,  81  N.  E.  204;  Robinson  v.  Soule, 
56  Miss.  549;  Claflin  v.  Cogan,  48 
N.  H.  411;  linn  v.  Hamilton,  34  N.  J. 


L.  305;  Hall  v.  Fowler,  6  HiU,  630; 
Wilson  t^.  Field,  27  Hun,  46;  Bank  v. 
Simpson,  90  N.  C.  467;  Noble  v. 
Scofield,  44  Vt.  281.  Similarly  where 
the  principal,  a  corporation,  is  dis- 
solved and  under  the  statute  its  liabil- 
ity and  that  of  its  contributories  dis- 
charged, the  surety  remains  liable. 
In  re  Fits  George,  [1905]  1  K.  B.  462. 

«  Sec.  16. 

*■  Browne  &,  Carr,  7  Bing.  508; 
Megrath  v,  Qray,  L.  R.  9  C.  P.  216; 
EUis  V.  Wilmot,  L.  R.  10  Ezch.  10; 
Ex  parte  Jacobs,  L.  R.  10  Ch.  211 
(oveiTuling  Wilson  v.  Lloyd,  L.  R.  16 
Eq.  60);  Simpson  o.  Henning,  L.  R. 
10  Q.  B.  406;  Be  Burohell,  4  Fed. 
406;  Guild  v.  Butler,  122  Mass.  498, 
23  Am.  Rep.  378;  Neslor  v.  Grove  (N. 
J.  Eq.),  107  Atl.  281  (the  court  held  the 
surety  impliedly  assented  to  the  dis- 
charge);  Mason  &  Hamlin  Co.  v.  Ban- 
croft, 1  Abb.  N.  C.  415;  Hill  v.  Trainer, 
49  Wis,  537,  5  N.  W.  926.  But  see 
amira,  Re  McDonald,  14  N.  B.  R.  477; 
Calloway  v,  Snapp,  78  Ky.  561;  Unino 
Nat.  Bank  v.  Grant,  48  La.  Ann.  18, 
18  So.  '705.     But  where  a  creditor 
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carried  that  even  where  it  was  found  as  a  fact  that  except 
for  the  plaintiff's  assent  the  bankrupt  would  not  have  re- 
ceived a  discharge,  the  surety  has  been  held  liable.^  Except 
as  this  last  result  may  be  required  by  egress  language  in  a 
Bankruptcy  Statute,  it  seems  somewhat  difficult  to  support 
and  to  reconcile  with  decisions  holding  that  the  volimtaiy 
participation  by  the  creditor  in  a  foreign  bankruptcy,  whereby 
the  discharge  of  the  principal  becomes  binding  on  the  creditor, 
discharges  the  surety.** 


§  1216.  Discharge  of  fhe  principid  in  bankruptcy  may  prevent 
performance  of  a  condition  of  the  surety's  liability. 

Though  the  mere  discharge  in  bankruptcy  of  the  principal 
does  not  discharge  the  surety,  it  should  be  observed  that  the 
surety's  obligation  may  be  subject  to  an  express  condition 
which  precludes  enforcement  of  the  debt  against  him  after 
the  discharge  of  the  principal.  Thus  a  bond  given  to  dis- 
charge an  attachment  is  generally  conditioned  on  the  pay- 
ment of  any  judgment  which  may  be  recovered  against  the 
principal.  If,  therefore,  no  judgment  can  be  recovered  against 
the  principal  because  he  has  been  discharged,  it  neces- 
sarily follows  that  the  surety  escapes  liability.  To  avoid 
this  difficulty  some  courts  have,  without  the  aid  of  a  pro- 
cedural statute  authorizing  it,  given  judgment  against  the 
principal  with  a  perpetual  stay  of  execution,^  thereby  satis- 


secretly  bargained  for  a  greater  propor- 
tion of  his  claim  than  other  creditors 
were  to  receive,  this  not  only  deprived 
him  of  all  right  against  the  debtor  but 
also  against  a  surety  for  the  debtor, 
though  the  composition  deed  expressly 
reserved  rights  against  sureties.  May- 
hew  V.  Boyes,  103  L.  T,  (N.  S.)  1. 

»  Cilley  V.  Colby,  61  N.  H.  63. 

»  Third  Nat.  Bank  v.  Hastings,  134 
N.  Y.  501,  505,  32  N.  E.  71;  Phelps  v. 
Borland,  103  N.  Y.  406,  9  N.  E.  307, 
57  Am.  Rep.  755. 

»Be  Martin,  105  Fed.  753;  Re 
Albrecht,  17  N.  B.  R.  287;  HiU  v. 
Harding,  116  lU.  92,  4  N.  E.  361;  Ken- 
drick  t;.  Warren,  110  Md.  47,  76, 72  Atl. 


461,  465;  Fisse  0.  Einstein,  5  Mo.  App. 
78;  ZoUar  v.  Janvrin,  49  N.  H.  114,  6 
Am.  Rep.  469;  Batchelder  v.  Putnam, 
64  N.  H.  84, 20  Am.  Rep.  115;  Holyoke 
V.  Adams,  1  Hun,  223;  FarreO  v.  Findi, 
40  Ohio  St.  337.  Where,  however,  the 
attachment  was  made  within  four 
months  the  court  refused  to  enter  a 
judgment  with  stay  of  executioo 
against  the  principal  debtor  in  order  to 
charge  sureties  on  the  attachment 
bond,  in  House  v.  Schnadig,  235  HL 
301,  85  N.  E.  395;  Crook-Homer  Co. 
V.  Gilpin,  112  Md  1,  75  AU.  1049,  2S 
L.  R.  A.  (N.  S.)  233,  136  Anx  St.  Rep. 
376,  (see  also  Elipstein  v.  Allen- 
Miles  Co.,  136  Fed.  385,  69  C.  C.  A. 


§1217 


CONTRACTS  OF   SURBTYSmP 


fying  the  condition  of  the  surety's  obhgation  wil 
more  than  technical  violation  to  the  principal  d 
charge;  and  the  Supreme  Court  of  the  United 
held  that  rendering   such  a  judgment  is  not  i 
with  the  protection  ^ven  by  the  Bankruptcy  La^ 
charged  bankrupt.*^     Other  States,  however,  ha 
to  give  such  a  qualified  judgment  against  the  princ 
in  the  absence  of  an  express  local  statute  authc 
Somewhat  similar  cases  may  arise  in  regard  to  o 
stockholders  who  are  made  by  statute,  under  c 
cmnstances,  siueties  for  the  debts  of  the  corpora 
State  statute  requires  as  a  condition  of  the  lial 
director  that  judgment  shall  first  be  obtained  a 
corporation  and  execution  be  returned  unsatisfied 
impossible  to  comply  with  this  condition  if  the  c 
obtains  a  discharge  in  bankruptcy.'^ 

§  1217.  Illegality  of  the  contract  with  the  principal 
fence  to  the  surety. 

The  general  reason  for  denying  recovery  in  il 

229);    since    under    the    Bankruptcy      Fickett  v»  Durham,   119 


Statute  such  an  attachment  would 
have  been  dissolved  by  bankruptcy, 
and  the  court  decUned  to  give  its  aid  to 
hold  the  surety  on  the  bond  bound  to 
satisfy  a  judgment  which  could  not 
have  been  satisfied  from  the  attached 
property  if  no  bond  had  been  given  to 
dissolve  the  attachment. 

"HiU  v.  Harding,  130  U.  S.  699,  32 
L.  Ed.  10S4. 

"  Wolf  V.  Stix,  99  U.  S.  1,  25  L.  Ed. 
309;  Klipstein  v.  Allen-Miles  Co.,  136 
Fed.  385,  69  C.  C.  A.  229;  OdeU  v, 
Wootten,  38  Ga.  224;  l^ayne  v.  Able, 
7  Bush,  344,  3  Am.  Rep.  316;  Carpen- 
ter V,  Turrell,  100  Mass.  450;  Barn- 
stable Savings  Bank  v.  Higgins,  124 
Mass.  115;  Goyer  Co.  t;.  Jones,  79  Miss. 
253,  30  So.  651;  Martin  t;.  Kilboum 
(Tenn.),  1  Cent.  L.  J.  94.  In  Massa- 
chusetts the  Statute  of  1875,  Chap.  68, 
enabled  judgment  to  be  given  against 
the  sureties  though  the  principal  had 
been  discharged  in  bankruptcy.     See 


Barnstable  Savings  Banli 
124  Mass.  115. 

"In  Train  t;.  Marshal] 
180  Mass.  513,  62  N.  £.  9  i 
held  the  dischai^  of  the  i 
barred    relief    against    th 
Cf.  Way  V.  Barney,  116  Mi  i 
N.  W.  801,  38  L.  R,  A.    I 
Ann.    Gas.    1913   A.    71€ 
Vanderveer,  55  N.  Y.  Apj 
67   N.    Y.   S.  371.    By 
to  Sec.  4  (&)  of  the  Fed 
after  the  decision  in  Train  i 
Piftper  Co.,  suprcty  it  was  pi 
"The   bankruptcy    of   a    i 
shall  not  release  its  officer 
or  stockholders,   as  such, 
liability  under  the  laws  of 
Territory  of  the  United  Ste 
difficult,    however,    to    sec 
Federal     Bankruptcy     St 
change  the  conditions  whic 
law  may  impose  qualifying  l 
of  directors  and  stockholdei 
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tracts  is  not  so  much  the  ill^ality  of  the  contract  as  the  il- 
legality of  the  plaintiff.'*  A  creditor,  therefore,  tainted 
with  illegality  in  his  contract  with  the  principal  of  a  kind 
which  would  prevent  recovery  against  the  latter  is  subject 
to  the  same  defence  when  endeavoring  to  enforce  the  surety's 
obligation.*^  What  illegaUty  is  of  this  sort  and  when  it  is 
so  directly  connected  with  a  contract  as  to  make  it  unenforce- 
able ia  elsewhere  considered.*^  Even  though  the  ill^ality 
would  not  totally  destroy  the  principal's  liability,  if  it  impairs 
in  any  way  the  surety's  position,  and  was  not  Imown  to  him 
he  will  be  discharged.*^  "*  It  is,  however,  to  be  observed  that 
where  the  non-enforcement  of  an  illegal  contract  would  im- 
pose a  penalty  on  those  intended  to  be  protected  by  the  law, 
the  obligation  will  be  enforced;  *^  and  this  principle  finds 
illustration  in  official  bonds,  required  for  the  security  of  those 
to  whom  the  principal  on  the  bond  is  or  may  be  liable  in  his 
official  capacity.  Though  such  a  bond  may  be  taken  in  a 
form  forbidden  by  law,  not  only  the  principal  but  the  sureties 
wiU  be  liable.**' 


»  See  infixL,  i  1630. 

*«  United  States  v.  Tingey,  5  Pet. 
115,  8  L.  Ed.  66;  State  v.  Brantley,  27 
Ala.  44;  United  States  Fidelity  Ac. 
Co.  V.  Charles,  131  Ala.  658,  31  So. 
558,  57  L.  R.  A.  212;  First  Nat.  Bank 
V.  Clark's  Est.,  69  Colo.  455,  149  P&c. 
612;  Ferry  v,  Burchard,  21  Conn.  597; 
William-HestOT  Marble  Co.  v,  Walton 
(Ga.  App.),  96  S.  E.  269;  Thompson  v, 
Buckhannon,  2  J.  J.  Marsh.  416,  419; 
Leckie  v.  Soott,  10  La.  412;  Gorham  v. 
Keyes,  137  Mass.  583;  Boylston  Botr 
tling  Co.  V.  O'NeiU,  231  Mass.  498, 121 
N.  E.  411;  Crum  v.  Wilson,  61  Miss. 
233;  Harley  t;.  Stapleton,  24  Mo.  248; 
Swift  9.  Beers,  3  Denio,  70;  Morse  v. 
Hovey,  9  Paige,  197;  Basnight  v. 
American  Mfg.  Co.,  174  N.  C.  206,  93 
S.  £.  734;  Russell  t;.  Failor,  1  Oh.  St. 
327,  59  Am.  Dec.  631;  Hartford  Town- 
ship Board  v.  Thompson,  33  Ohio  St. 
321;  Zum  v.  Mitchell  (Tex.  Civ.  App.), 
196  S.  W.  644.  In  Citizens'  Trust  Co. 
».  Tindle,  272  Mo.  681, 199  S.  W.  1025, 


the  obligation  was  held  binding  on  the 
surety  to  the  extent  that  the  transac- 
tion was  legal,  though  it  was  partisUy 
illegal. 

'•See  infra,  §{  1628  ef  909.  In  the 
following  cases  the  illegal  acts  of  the 
principal  were  held  not  so  directly  con- 
nected ¥dth  the  obligation  in  questk>n 
as  to  give  the  surety  a  defence.  Tti- 
Bullion  Smelting  &c.  Co.  9.  McLean, 
61  Colo.  80,  156  P^.  133;  Eagle 
Roller  Mill  Co.  v.  DiDmazi,  67  Minn. 
232,  69  N.  W.  910. 

«*»  In  Lott  V,  Peterson  (Ga.  App.),  98 
S.  £.  361,  and  Duckett  9.  Martin  (Ga. 
App.),  99  S.  £.  151,  a  surety  on  a  note 
containing  waiver  of  homestead  exemp- 
tion was  held  to  be  dischargied  by  a 
secret  usurious  payment  of  intensst 
which  invalidated  the  waiver  of  exemp- 
tion. 

»*  See  tn/ro,  §  1632. 

'^  This  was  so  held  in  regard  to  &e 
bond  of  a  bank  cashier  in  CitiieDS* 
Trust  Co.  V.  Tindle,  272  Mo.  681,  199 
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of  the  surety 's  promise.  For  the  same  reason  some  cases  d^iy 
the  surety  a  defence  because  of  fraud  practiced  on  the  prin- 
cipal.^ In  some  of  these  cases,  however,  the  facts  were  known 
to  the  surety  when  he  entered  into  his  obligation,  and  und^ 
such  circumstances  it  is  not  inequitable  to  enforce  his  contract 
against  him,  if  his  promise  was  in  either  form.^  It  is  ob- 
vious, however,  that  imless  the  surety  has  thus  deprived  him- 
self of  his  equity,  a  result  which  permits,  the  creditor  to  recov^ 
without  first  determining  whether  or  not  the  principal  wishes  to 
exercise  his  privilege  of  avoiding  the  contract  is  open  to  the 
same  objection  as  where  the  duress  or  fraud  made  the  principal 
debtor 's  obligation  absolutely  void.  Either  the  surety  may  be 
deprived  of  his  right  against  the  principal  or  the  principal  is 
in  e£fect  denied  the  right  to  avoid  the  transaction.^^  The 
only  problem  is  how  to  make  sure  that  the  principal's  desire 
is  to  avoid  the  transaction  before  relieving  the  surety.  To  this 
end  the  surety  should  by  some  procedure  be  allowed  to  bring 
the  facts  before  the  court  with  all  parties  present.  The  ^>- 
propriate  method  where  common-law  procedure  is  stiU  in 


Spicer  v.  State,  9  Ga.  49;  Plummer  v. 
People,  16  m.  358;  Peacock  t;.  People, 
83  ni.  331;  Tucker  v.  State,  72  In<L 
242;  Jones  t;.  Turner,  5  litt.  147; 
Oak  V,  Dustin,  79  Me.  23,  7  Atl.  815, 
1  Am.  St.  Rep.  281;  Robinson  v. 
Gould,  11  Gush.  55;  Bowman  v.  Hiller, 
130  Mass.  153,  39  Am.  Rep.  442; 
Harris  v,  Garmody,  131  Mass.  51,  53, 
41  Am.  Rep.  188;  Thompson  v.  Lock- 
wood,  15  Johns.  256.  See  also  Walton 
V.  American  Surety  Go.  (Pa.),  107 
Atl.  725. 

"fluker  V.  Henry's  Adm.,  27  Ala. 
403;  Brown  v.  Wright,  7  T.  B.  Mon. 
396,  18  Am.  Dec.  190;  Walker  v.  Gil- 
bert, 15  Miss.  456;  Ettlinger  v.  Na- 
tional Surety  Go.,  221  N.  Y.  467,  117 
N.  E.  945. 

«  Haney  t;.  People,  12  Golo.  345,  21 
Pac.  39;  Walton  v,  American  Surety 
Go.  (Pa.),  107  Atl.  725.  In  Patterson 
V.  Gibson,  81  Ga.  802,  10  S.  E.  9,  12 
Am.  St.  Rep.  356,  the  court  held  that 
Imowledge  by  the  surety  of  the  fact  of 


imprisonment  without  knowledge  of 
its  illegality  did  not  dq)rive  the  sure^ 
of  a  defence.  See  also  OlBbom  v. 
Robbins,  36  N.  Y.  365. 

^In  Patterson  v.  Gibson,  81  Ga. 
802,  806,  10  S.  £.  9,  12  Am.  St.  Rep. 
356,  the  court  said:  "In  Hawes  el  ai.  r. 
Marchant  et  al.,  1  Gurtis  G.  G.  136, 
Justice  Gurtis,  in  reviewing  this  doo 
trine  as  laid  down  in  the  leaditig  case  of 
Hosoomb  o.  Standing,  says:  'It  has 
often  been  assumed  to  be  good  law;  I 
am  not  prepared  to  say  it  is  not  so, 
though  it  must  be  admitted  that  it  may 
lead  to  strange  consequences,  in  a  case 
where  the  surety  pays  the  bond  and 
oomes  back  on  the  principal  to  in- 
demnify him,  and  thus  the  principal  is 
effectually  held  for  a  debt  which,  ao- 
cording  to  the  case  in  C^.  Jac.,  does 
not  appear  to  have  beoi  justly  doe, 
and  which  he  was  forced  by  duresB  to 
render  himsdf  liable  for  to  the  sure^ 
who  at  his  request  entecB  into  the 
obligation.' " 
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force  seems  to  be  by  a  bill  in  equity  in  which  the 
the  principal  debtor  are  joined  as  defendants.  1 
action  at  law  against  the  siu*eties  should,  at  thi 
such  a  bill,  be  temporarily  enjoined  imtil  it  can  b 
whether  the  principal  has  an  effective  defence 
creditor  which  he  has  not  surrendered,  and  do^ 
to  surrender.  If  this  is  established  the  injimctioi 
creditor's  proceeding  should  be  made  absolute. 

The  necessity  of  such  procedure  does  not  seem  1 
much  considered  in  the  decisions/^  but  several  o 
have  allowed  the  surety  a  defence  because  of  dun 
on  the  principal  without  considering  the  possil 
ratification,^^  and  the  same  result  has  been  reachc 
creditor  has  been  guilty  of  fraud  i^ainst  the  pr 
where  there  has  been  failure  of  consideration  as  tc 
before  judgment  in  the  action  against  the  surety  tl 
has  manifested  an  election  to  avoid  his  agreement 
should  at  once  acquire  an  absolute  defence  at  law  f < 
tion  has  become  the  same  as  if  the  principal's  agr* 
been  void  ab  initio. ^^ 

It  has  been  assumed  that  the  fraud  or  duress  wi 
by  the  creditor.  H  exercised  by  a  thkd  person, 
such  a  character  as  to  render  the  obligation  total 
creditor  who  gives  value  for  the  obligation  can  eni 
only  against  the  surety,  but  against  the  defrauded 
The  case  must  also  be  distinguished  where  on  the 


«i  See  Walker  v,  Gilbert,  15  Miss.  456. 

«>  Patterson  v.  Gibson,  81  Ga.  802, 
10  S.  £.  9,  12  Am.  St.  Rep.  356; 
Schuster  v.  Arena,  83  N.  J.  L.  79,  84 
Atl.  723;  Griffith  v.  Sitgreaves,  90  F^. 
161;  Bitner  t;.  Diehl,  61  Pa.  Super. 
483.  See  also  Fountain  v.  Bigham,  235 
Fb.  36,  84  AU.  131,  Ann.  Gas.  1913  D. 
1185;  Walton  v.  American  Surety  Go. 
(Pa.),  107  AU.  725. 

*•  Whitoomb  v,  Shults,  223  Fed.  268» 
278, 138  G.  G.  A.  510;  Hagar  o.  Mounts, 
3  Blackf.  57;  Bryant  v,  Grosby,  36 
Me.  562,  58  Am.  Dec.  767;  Putnam  o. 
Schuyler,  4  Hun,  166.  See  also  Sch- 
midt t;.  Bank  of  Gommerce,  234  U.  S. 


64,  34  Sup.  Gt.  730,  58 
Burner  v.  Nutter,  77  W 
S.  E.  359. 

**Troxler  v.  Wilson,  : 
202  S.  W.  819;  Adams 
La.  Ann.  485;  Sawyer  v. 
Barb.  622;   Gunnis  t;. 
Pa.  191,  6  Atl.  465;  qf.  £ 
V,  Robinson,  1  Bailey  ({ 

^Hazard  t;.  Irwin,  ] 
Macey,  etc..  Go.  v.  Heger 
45  Atl.  675. 

«  See  if^m,  §S  1488,  16 

^  Fairbanks  v.  Snow,  1' 
13  N.  E.  596,  1  Am.  St.  Ii 
also  infra,  §§  1246,  1248. 
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of  an  obligation  originally  procured  by  the  obligee  by  fraud 
or  duress  the  surety  guarantees  its  p^ormance.  If  the  ob- 
ligation is  non-negotiable  the  assignee  cannot  recover  against 
the  original  obligor;  ^  but  the  guarantor^  whether  himself 
innocent  of  the  fraud  or  not,  and  whether  or  not  he  will 
have  any  remedy  over  against  the  principal  is  liable  on  his 
guaranty.  *• 

§  1219.  Payment  of  the  debt  discharges  the  surety. 

Whatever  may  be  the  form  of  a  suretyship  contract,  the 
creditor  is  entitled  to  but  a  single  full  payment  of  his  claim, 
and  if  he  receives  that,  or  a  satisfaction  accepted  as  equivalent 
the  surety  is  discharged. '^  Even  though  the  debt  was  paid  by 
a  third  person,  the  result  is  the  same.  ^^  If  a  third  person  wishes 
to  keep  the  obligation  of  the  surety  alive,  he  should  buy  the 
claim  from  the  creditor,  not  pay  it.  If  once  paid  the  debt  can- 
not be  revived  by  a  subsequent  assignment. ^'  Where,  however, 


«  See  9upra,  i  432. 

-^Mann  v.  Eckford's  Exec.,  15 
Wend.  502;  Putnam  v.  Schuyler,  4 
Hun,  166. 

wKinnaird  v.  Webster,  10  Ch.  D. 
130;  Gartrell  v.  Johns.  15  Ga.  App. 
671, 84  S.  E.  175;  Lackey  v.  Steere,  121 
lU.  598,  13  N.  E.  518,  2  Am.  St.  Rep. 
135;  Petefish  t;.  Watkins,  124  Bl.  384, 
16  N.  E.  248;  Knight  v.  Kerfoot,  (Ind. 
App.  1013),  102  N.  E.  983;  Rubli  v. 
Norman,  7  Bush,  582;  Stewart  v. 
Levis,  42  La.  Ann.  37,  6  So.  898;  Brink 
V,  Bartlett,  105  La.  336,  29  So.  958; 
Bumet  V.  Courts,  5  Har.  &  J.  78; 
Baugber  v.  Duphom,  9  Gill,  314;  Mei^ 
rimack  Bank  v.  Parker,  7  Pick.  88; 
Chapman  v.  Collins,  12  Gush.  163; 
Coots  V.  Eamsworth,  61  Mich.  497,  28 
N.  W.  534;  Walker  v.  Archer,  128 
Mich.  603,  87  N.  W.  754;  Downs  v. 
American  Surety  Co.,  132  Minn.  201, 
156  N.  W.  5;  Foster  v.  Walker,  34 
Miss.  365;  Manufacturers'  Union  Co. 
V.  Todd,  4  Mo.  App.  591;  Eastman  v. 
Plumer,  32  N.  H.  238;  Lancey  ». 
Clark,  64  N.  Y.  209,  21  Am.  Rep.  604; 


Woodman  v.  Mooring,  3  Dev.  237; 
Garrett  v.  Dodson  (Tex.  Civ.  App.), 
199  S.  W.  675;  Gibson  v.  Rix,  32  Vt. 
824;  Fetch  v.  Lee,  15  Wis.  265;  Green- 
ing 9.  Patten,  51  Wis.  146, 8  N.  W.  107; 
i/.  Bridgeton  v.  Fidelity  &c.  Co., 
88  N.  J.  L.  645,  96  AU.  9ia 

»  Blackburn  v.  Beall,  21  Md.  208; 
Eastman  9.  Plumer,  32  N.  H.  238.  See 
ififra,  a  1857-1860. 

»In  Gill  V,  Waterhouse,  245  Fed. 
75,  157  C.  C.  A.  371,  discussing  the 
question  whether  a  guaranteed  daim 
had  been  paid  and  the  guarantor  dis- 
charged the  court  said:  "The  most 
natival  thing  for  men  of  busineBB 
affairs  to  have  done,  if  it  were  a  pur- 
chase of  the  account,  was  to  take  an 
assignment  of  it  at  once,  together 
with  all  the  guaranties,  and  if  it  were 
not  a  purchase,  simply  to  do  as  they 
did,  pay  the  money,  and  let  it  be  ap- 
plied on  the  acooimt,  as  was  done. 
When,  therefore,  the  money  was  paid, 
the  account  was  satisfied  to  the  extent 
of  the  payment,  and  a  subsequent 
assignment  by  the  bank  could  not  re- 
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the  payment  is  rightfully  reclaimed,  the  rescissioi 
ment  revives  the  liability  of  the  surety.^'  Even 
reason  for  reclaiming  the  payment  was  because  it 
erence  voidable  by  the  debtor's  assignee  or  trus 
ruptcy,  the  creditor  has  been  allowed  to  recov( 
siu'ety.*^ 

§  1220.  Release  of  the  principal  discharges  the  si 

There  are  now  to  be  considered  certain  equita 
of  the  surety  arising  from  dealings  of  the  creditoi 
to  him.  For  such  a  defence  to  arise,  it  is  necessf 
creditor  should  know  of  the  suretyship  relation.  1 
disclosed  by  the  contract  itself,  but  frequently  is 
generally  immaterial,  however,  if  the  creditor  kn< 
took  the  action  in  question  of  the  suretyship  relati 
he  derived  this  knowledge  from  the  contract  or 
sources.  ^^  A  volxmtary  release  of  a  known  princ 
creditor  or  an  accord  and  satisfaction  of  the  princip: 
discharges  the  surety,  unless  his  liability  is  expressly 
and  if  there  are  several  principals  a  release  of  a 


vive  it;  and,  of  oourse,  the  account 
being  satisfied,  the  guaranty  was 
satisfied  also,  and  Gill  has  his  recourse 
only  against  McNab,  at  whose  request 
he  made  the  payment.  The  conclusion 
thus  reached  is  borne  out  by  the  follow- 
ing analogous  cases:  Lee  v.  Field,  9 
N.  Mex.  435,  54  Pac.  873;  Penwell  v. 
Flickinger,  46  Mont.  526,  129  Pac. 
323;  Moran  v.  Abbey,  63  Cal-  56: 
Day  V.  Humphrey,  79  111.  452." 

"Petty  V.  Cooke,  L.  R.  6  Q.  B. 
790. 

^  Pritchard  v,  Hitchcock,  6  M.  A  G. 
151;  Swartov.  Fourth  Nat.  Bank,  117 
Fed.  1,  9,  54  C.  C.  A.  387;  Watson  v. 
Poague,  42  la.  682;  Perry  v.  Van 
Norden  Trust  Co.,  103  N.  Y.  S.  543; 
Wright  V.  Gansevoort  Bank,  103  N. 
Y.  S.  548;  Hamer  v,  Batdorf,  35  Oh. 
St.  113;  Second  Nat.  Bank  v,  Prewett, 
117  Tenn.  1,  96  S.  W.  334,  9  L.  R.  A. 
(N.  S.)  581.     Butseeam^a  Northern 


Bank  v.  Cooke,  13  1 
Northern  Bank  t;.  Farm< 
111  Ky.  350,  63  S.  W.  I 
'Bartholow  t;.  Bean,  18 
L.  Ed.  866;  In  re  Georg 
130  Fed.  315,  64  C.  C.  i 
«  See  infra,  H  1258-1 
"  Lewis  V,  Jones,  4  B. 
V,  Coe,  77  Cal.  54,  18  Pa 
St.  Rep.  235;  State  v.  No 
1919),  106  Atl.  504; 
V,  Mattoon,  5  Mackey, 
Ayer,  24  Ga.  288;  An 
Co.  V.  lion,  etc.,  Suret 
1304,  160  N.  W.  939; 
Penn,  22  La.  Ann.  2t 
Capd,  53  Miss.  350;  Pr 
Mo.  241;  Kirby  v,  Ta 
Ch.  242;  Beaver  Trust  < 
259  Pa.  567,  103  Atl.  J 
Phillips,  17  Tex.  128; 
Thacher,  48  Vt.  574 
Meighan,  7  Ir.  L.  R.  511 
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release  the  surety  altogether.  ^^  But  a  release  of  part  only  of 
the  claim  will  discharge  the  surety  only  to  that  extent.^  If 
no  fraud  was  practiced  on  the  creditor,  his  ignorance  when  he 
accepted  a  compromise  as  full  satisfaction  from  the  principal 
of  the  existence  of  a  surety  will  not  prevent  the  latter 's 
discharge.^* 

The  original  reason  for  the  broad  statement  in  the  books 
that  release  of  the  principal  discharged  the  surety  is  probably 
the  assumption  that  the  extinction  of  the  debt  of  the  principal 
necessarily  extinguishes  the  surety's  obligation;  but  here  as 
always  it  is  necessary  to  determine  first  what  the  surety  prom- 
ised. If  he  r^jri^  ^^  ^  ftnflwaiHxKi^  fr^y  TpKof^xror  ^,^fi  nTJn^^" 

p^i  \n\ghi  nxxr€^  the  fact  that  the  principal  now  owes  nothing 
is  conclusive,  but  if  the  surety's  proniise  was  lo  pay  a  fixed 
sum  of  money  or  to  perfomi  a  fixed  act,  the  fact  that  apnncipal 
debtor  was  formerly  boimd  for  the  same  performance  and  has 
ceased  to  be  so  is  not  material.  Another  reason  had  to  be  found 
for  the  rule  as  applied  to  such  a  case  and  the  statement  has 
been  made  ''that  it  would  be  a  fraud  on  the  principal  debtor 
to  profess  to  release  him,  and  then  to  sue  the  surety,  who  in 
turn  would  sue  him;  but  where  the  bargain  is  that  the  creditor 
is  to  retain  his  remedy  against  the  surety,  there  is  no  fraud 
on  the  principal  debtor,  and  the  Cowrt  will  give  effect  to  the 
intention  of  the  parties  by  construing  the  release  as  a  covenant 
not  to  sue  the  principal  debtor.''  ^  The  vaUdity  of  the  reason- 
ing depends  upon  Uie  assiunption  that  the  creditor  who  re- 
leases the  principal  debtor  thereby  undertakes  that  the  release 
shall  be  effectual  to  free  the  debtor  from  all  possibility  of  in- 
direct liability  on  the  debt  as  well  as  from  direct  suit  by  the 
creditor.  It  may  be  questioned  whether,  in  every  case  at  least, 
this  is  a  fair  construction  of  the  transaction  even  though  no 
express  language  indicating  a  reservation  of  rights  against  the 
surety  is  used.  A  covenant  not  to  sue  one  co-debtor  where  no 
suretyship  relation  exists,  involves  no  obligation  so  to  act  Uiat 
the  covenantee  shall  not  be  sued  for  contribution  by  the  oth^ 

"  Shutte    V,    Colgate    Grain     Co.  Surety  Co.,  178  la.  1304,  160  N.  W. 

(Okl.),  172  Pac.  780.  939. 

M  Beaver  Trust  Co.  v.  Morgan,  259         ^  Mellish,  L.  J.,  in  NefvOI's  Oase, 

Pa.  567,  103  Atl.  367.  L.  R.  6  Ch.  43,  47. 

*•  American  Blower  Co.  v.  lion,  etc.. 
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co-debtors,**  and  it  is  hard  to  see  why  the  suretyg 
should  affect  the  construction  of  a  release  or  cove 
sue  a  co-debtor.  If  there  is  a  valid  reason  then  for 
rule  that  a  release  of  the  principal  discharges  th 
must  be  because  injiuy  would  be  caused  to  the  t 
contrary  rule  rather  than  to  prevent  bad  faith  to  tl 
This  is  made  abundantly  clear  by  the  fact  that  ii 
is  fully  indemnified  against  loss,  he  will  not  be  di£ 
a  release  of  the  principal,*^  and  by  the  fact  that 
discharge  of  the  principal  is  due  to  the  acts  of  1 
which  produce  that  result  without  any  agreemen 
on  his  part  to  the  discharge,  the  surety  is  none 
lieved/'  These  cases  also  seem  to  indicate  (though 
are  inconsistent  with  this)  that  the  surety 's  loss  of  1 
subrogation  by  the  creditor's  action  will  not  be 
unless  loss  of  the  rigjbt  involved  a  real  injury.  Th( 
of  the  reasons  why  time  given  to  the  principal  dis 
surety  is  here  applicable. 


§  1221.  Whether  an  executory  accord  with  the  prii 
charges  the  surety. 

An  imexecuted  agreement  of  accord  for  the  settl 
future  day  of  the  principal's  debt,  has  been  held 
charge  the  surety.*^  The  reason  given  is  that  the  £ 
not  suspend  the  right  of  action.  If  an  accord  is  nol 
contract,  this  is  true,  and  the  authorities  in  question 
less  based  on  the  old  notion  that  an  accord  is  invalic 
therefore  merely  illustrations  of  the  principle  that  an 
to  give  time  which  is  not  binding  does  not  affect  tl 


»  See  supra,  §  338. 

•s  Chilton  V.  Robbins,  4  Ala.  223,  37 
Am.  Dec.  741;  Home  Bank  v.  Water- 
man, 134  lU.  461,  29  N.  E.  503;  Grim 
V.  Fleming,  101  Ind.  154;  Keinhans  v. 
GeneiouB,  25  Oh.  St.  667;  Smith  v. 
Steele's  Estate,  25  Vt.  427,  60  Am. 
Dec.  276;  Jonee  v.  Ward,  71  Wis.  152, 
36  N.  W.  711. 

"Mayhew  v.  Boyes,  103  L,  T.  1. 
(The  creditor  discharged  the  principal 
by  secretly  stipulating  for  a  private 


advantage  over  other  ere 
composition.)     Qeaver 
Moigan,  259  Pa.  567, 
(The  creditor  discharged 
by  misapplication  of  sect 

*^Badnall  v,  Samuel, 
Vernon  v.  Turley,  1  M 
Mueller  t'.  Dobschuetz, 
Mmer  t;.  Hatch,  72  Me. 
Rep.  346;  Hamsberger's  ] 
Adm.,  3  Gratt.  144. 

»  See  infray  §  1839. 
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liability.  But  a  bilateral  accord  supported  by  suffident  con- 
sideration is  now  recognized  as  a  binding  contract^  and  carries 
with  it  by  implication  an  agreement  on  the  part  of  the  creditor 
to  forbear  until  the  time  fixed  in  the  accord  for  its  performance; 
or  if  no  time  is  fixed  until  a  reasonable  time  for  performance 
has  elapsed.^  Whether  a  remedy  at  law  is  allowed  by  local 
practice  to  a  debtor  whose  creditor  has  agreed  to  forbear  tem- 
porarily or  whether  the  debtor's  only  remedy  is  a  cross  action 
for  damages  or  an  application  to  a  court  of  equity  for  a  tem- 
porary injunction,  has  not  been  thou^t  material  in  the  es- 
tablidunent  of  the  general  proposition  that  giving  time  to  the 
principal  discharges  the  surety,^^  and  it  should  make  no  dif- 
ference whether  the  creditor's  sole  undertaking  is  to  forbear 
for  a  time  or  whether  he  agrees  not  only  to  forbear  for  a  time 
but  also  then  to  accept  some  substituted  performance  in  satis- 
faction of  the  obligation. 


§  1222,  Giving  time  to  the  principal  discharges  the  surety. 

Though  it  is  a  modem  doctrine  that  a  binding  agreement 
between  the  principal  and  the  creditor  givmg  the  former  an 
extension  of  time  for  the  payment  or  performance  of  his  obli- 
gation discharges  the  siu^ty,^  and  though  the  doctrine  has 
been  often  criticized  as  going  to  an  extreme  in  discharging  the 
siu^ty  altogether  even  when  the  extension  of  time  has  injured 
him  not  at  all,  or  very  slightly,^  no  doctrine  is  better  settled.^ 


«  See  infra,  {{ 1944,  1S45. 

^See  Fraser  v,  Jordan,  S  E.  &  B. 
303. 

**  ProfeBsor  Ames  aays  (Cas.  Surety- 
ahipy  156):  ''The  doctrine  that  an 
agreement  to  give  time  to  the  principal 
dischargee  the  surety  in  equity  seems 
to  be  a  comparatively  modem  notion. 
The  editor  has  not  discovered  any 
earlier  instances  of  the  application  of 
the  doctrine  than  Lord  Thurlow's  deci- 
sion in  1789,  in  the  case  of  Nisbet  v. 
Smith,  2  Bro.  C.  C.  579,  which  was 
followed  by  Rees  v,  Berrington  (1795), 
2  Ves.  Jr.  540;  Boultbee  v.  Stubbs 
(1810),  18  Ves.  20;  Bowmaker  v, 
Moore  (1816),  3  Price,  214;  Eyre  v. 


Bartrop  (1818),  3  Mad.  221.  In  sH 
of  the  cases  just  dted  the  surety  was  a 
specialty  obligor." 

^See,  e,  g.,  per  Blackburn,  J.,  in 
Polak  V.  Everett,  1  Q.  B.  D.  669. 

'^Overend  v.  Oriental  Financial 
Corp.,  L.  R.  7  H.  L.  348;  Qatke  p, 
Birley,  41  Ch.  D.  422;  Bolton  r.  Sal- 
mon, [1891],  2  Gh.  48;  Greenwood  f. 
Francis  (1899),  1  Q.  B.  312,  320; 
Uniontown  Bank  o.  Mackey,  140  U.  S. 
220,  35  L.  Ed.  485,  11  Sup.  Ct.  844; 
United  States  v.  American  Bonding  A 
Trust  Co.,  89  Fed.  921,  aTd  in  89 
Fed.  925,  32  C.  C.  A.  420,  61  U.  S. 
App.  584;  McMullen  v.  United  States^ 
167  Fed.  460,  93  C.  C.  A.  96;  Edwaidi 
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Whether  a  particular  agreement  to  give  time  is  a 
tract,  and  therefore  discharges  the  surety, 
only  upon  the  terms  of  the  creditor's  promise,  b 
the  sufficiency  of  the  consideration  for  it,  if  it  is  n( 
Since  delay  by  the  creditor  in  the  enforcement 
does  not  discharge  the  siu'ety,^^  and  as  an  unenfor 
ment  to  give  time  amounts  merely  to  a  revocabi 
to  defer  performance,  such  an  agreement  does  n 


V.  Goode,  228  Fed.  664,  143  C.  C.  A. 
186;  MoeeB  v.  Home  Bldg.,  eto., 
Absoc,  100  Ala.  465,  14  So.  412; 
Kissire  r.  Plimkett-Jarrell  Co.,  103 
Ark.  473, 145  S.  W.  567;  Ward  v.  Nutt, 
120  Ark.  443,  179  S.  W.  667;  Daneri  v. 
Gassola,  130  Cal.  416,  73  Pac.  170; 
Demiog  v.  Norton,  Kirby,  397;  Clark 
V.  Gerstley,  26  Dist.  Col.  App.  205 
(affd.  204  U.  S.  504,  51  L.  Ed.  589,  27 
Sup.  Ct.  337);  Bowen  v.  Darby,  14 
Fla.  202;  Randolph  v.  Fleming,  59 
Ga.  776;  Maydole  v,  Peterson,  7 
Idaho,  502,  63  Fftc.  1048;  Skinner  v, 
SulUvan,  227  Dl.  93,  81  N.  E.  11; 
Lawrence  &.  Hammond,  208  Dl.  App. 
31;  Post  V.  Loaey,  111  Ind.  74, 12  N.  £. 
121,  60  Am.  Rep.  677;  State  v.  Adan» 
(Ind.),  118  N.  £.  60;  Diehl  v.  Davis,  75 
Kan.  38,  88  Fftc.  532;  Farmers'  Bank 
V,  Wickliffe,  131  Ky.  787,  116  S.  W. 
249;  Staib  v.  German.  Ins.  Bank,  179 
Ky.  118,  200  S.  W.  322;  Alter  v.  Zunts, 
27  La.  Ann.  317;  Dunn  v,  Spalding,  43 
Me.  336;  First  Nat.  Bank  v,  Blake,  113 
Me.  313,  93  AtL  840;  Berman  v.  Ehn, 
etc.,  Assoc.,  114  Md.  191,  78  Atl. 
1104;  Schwartz  v,  American  Surety  Co. 
231  Mass.  490,  121  N.  E.  424;  Walter 
A.  Wood  Co.  V.  Oliver,  103  Mich.  326, 
61  N.  W.  507  (</.  People  v.  Traves, 
188  Mich.  415,  154  N.  W.  130);  Farm- 
era'  Supply  Co.  v,  Weis,  115  Minn.  428^ 
132  N  W.  917  iqf.  Standard  Salt  &c. 
0>.  p.  National  Surety  Co.,  134  Minn. 
121,  158  N.  W.  802)  StiUwell  v.  Aaron, 
09  Mo.  539,  33  Am.  Rep.  517;  Shuler 
V.  Hummel,  1  Neb.  (Unoff.)  204,  95  N. 
W.  350;  Wright  v.  Bartlett,  43  N.  H. 
648;  National  Park  Bank  v.  Koehler, 


204  N.  Y.  174,  97  N.  I 
First  Nat.  Bank  v.  Sv 
255, 39  S.  £.  962;  McO 
ing  Mach.  Co.  v,  Rae,  * 
N.  W.  346;  MiUer  t^.  S| 
376;  Bennett  v.  Odnee 
147  Pac.  1013;  LazeU* 
Oreg.   549,   67   Pac.   ) 
Appeal,  108  Pa.  581;  SI 
41  S.  C.  217, 19  S.  E.  41 
V.  Taylor,  10  S.  Dak. 
450;  Foy  v.  Sinclair,  93 
S.  W.  28;  Wylie  v,  Higl 
306,  11  S.  W.  1118;  Sp 
(Tex.  Civ.  App.),  183  S 
Slaughter  Co.  v.  Eller  (T 
196  S.  W.  704;  Scarbc 
Kinson  (Tex.  Civ.  Apf 
223;  Short  v.  Shannon  (T 
211   S.   W.   463;   Newl 
Richards,  35  Vt.  281;  ( 
Mott  Iron  Works,  117  \ 
12;  Everett  v.  Snyder 
Pac.  643;  Glenn  v.  Mori 
467;  Welch  v,  Kukuk, 
107  N.  W.  301;  Lawren 
Wyo.  414,  64  Pac.  339. 
Traves,  188  Mich.  345,  ] 
the  court  declined  to  a] 
ciple  in  favor  of  a  su 
where  no  material  inji 
caused,  though    admiti 
uncompensated  surety 
charged.     See  also  Gu 
Pressed  Brick  Co.,  191 
L.  Ed.  242,  24  S.  Ct. 
United  States  &c.  Co.,  ' 
117  N.  E.  894;  Young  v 
228  Pa.  373,  77  Atl.  623 
"  Infra,  §  1231. 
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the  surety  J'  For  this  reason  where  an  agreement  for  time  is 
obtained  fraudulently  by  the  debtor,  the  creditor  has  a  right  to 
rescind  the  agreement  with  the  principal  and  still  hold  the 
surety  J*  The  agreement  from  the  outset  has  been  voidable 
by  the  creditor,  and  should  the  surety  at  any  time  pay  tiie 
debt,  equally  voidable  by  him.  Clearly,  also,  where  the  con- 
tract is  divisible  and  gives  rise  to  ti  succession  of  debts  giving 
time  to  the  principal  as  to  one  will  not  discharge  the  surety 's 
liabiUty  upon  the  others;  ^^  and  probably  this  is  true  where 
time  is  given  for  part  of  an  originally  indivisible  debt  for  which 
the  surety  was  bounds*  The  surety's  defence  is  equitable, 
and  should  only  be  available  to  the  extent  of  his  possible  in- 
jury; but  the  rule  tends  to  become  formal  and  absolute  and  to 
be  applied  with  little  reference  to  such  a  limitation. 

§  1223,  Surety's  consent  to  extension  of  time. 

If  the  surety  assents  to  the  extension  of  time  either  in  his 
original  contract  or  at  any  time  before  the  extension  is  given,  it 
seems  clear,  on  the  ground  either  of  the  terms  of  his  contract  or 
of  waiver,  that  he  will  not  be  discharged;^*  and  the  surety's 
assent  may  be  shown  by  parol  though  the  contract  extending 
the  principal 's  time  is  in  writing.^  Moreover,  one  of  the  well- 
settled  exceptional  cases  in  which  a  promise  without  considera- 
tion to  render  a  performance  from  which  the  promisor  has  al- 

7*  Harrell  t;.  Kutz,  (Ga.  App.  1918), 
95  S.  £.  717;  Olmstead  v.  Latimer,  158 


N.  Y.  313,  63  N.  E.  5,  43  L.  R.  A.  686, 
and  see  cases  in  the  preceding  note. 

T»  Hubbard  v.  Hart,  71  Iowa,  668, 
33  N.  W.  233;  Bangs  v.  Strong,  10 
Paige,  11.  See  also  Scholefield  v, 
Templer,  4  D.  G.  &  J.  429;  qf.  Kirby 
V.  Landis,  54  Iowa,  160,  6  N.  W. 
173. 

^*  Croydon  Commercial  Gas  Co.  v, 
Dickinson,  2  C.  P.  D.  46;  Coe  v.  Cas- 
sidy,  72  N.  Y.  133;  Provincial  Bank  v, 
Cussen,  L.  R.  18  Ir.  382;  Commercial 
Bank  v,  Muirhead,  12  U.  C.  Q.  B.  39; 
McLaughlin  Carriage  Co.  v.  Oland,  34 
Nova  Scotia,  193. 

"  Klein  v.  Long,  27  N.  Y.  App.  Div. 
158,  50  N.  Y.  S.  419. 


7*  Mercantile  Bank  v.  Taylor,  [1883 
A.  C.  317;  Guaranty  Co.  9.  ProBsed 
Brick  Co.,  191 U.  S.  416,  48  L.  Ed.  242, 
24  S.  Ct.  142;  Ward  0.  Nutt,  120  ArL 
443,  179  S.  W.  667;  State  v,  Adams, 
(Ind.  1918),  118  N.  £.  680;  Aldrich  r. 
Rowell,  (Iowa,  1918) ,  166  N.  W.  89; 
Arlington  Nat.  Bank  v.  Bennett,  214 
Mass.  352,  101  N.  £.  982;  Barker  ir. 
United  States  &c.  Co.,  228  Mass.  421, 
117  N.  E.  894;  Chester  v.  Bank  of 
Kingston,  16  N.  Y.  336. 

"Woodcock  V.  Oxford,  etc.,  Ry.,  1 
Drew,  521;  Arlington  Nat.  Bank  r. 
Bennett,  214  Mass.  352,  101  N.  R 
982;  Osgood  v.  Miller,  67  Me.  174; 
Chester  v.  Bank  of  Kingston,  16  N.  Y. 
336;  Dean  v.  Choquet,  28  R.  I.  338,  67 
Atl.  421,  14  L.  R.  A.  (N.  S.)  847. 
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that  it  is  a  fraud  on  the  principal  after  having  given  him 
time  to  enforce  the  obligation  immediately  against  the  surety 
who  will  then  come  back  upon  the  principal."  This  reasoning, 
however,  is  even  more  inadequate  in  regard  to  giving  time 
than  in  regard  to  giving  an  absolute  release.  Here,  as  in  the 
case  of  the  release,  the  facts  by  no  means  always  justify  the 
construction  of  the  creditor's  agreement  that  neither  directly 
or  indirectly  will  the  creditor  do  anything  to  compel  the 
principal  debtor  to  pay  either  himself  or  the  surety  the  amount 
of  the  debt.  But  even  if  the  facts  did  justify  such  a  construc- 
tion of  the  agreement,  there  is  no  reason  why  the  surety 
should  be  totally  discharged  in  order  to  save  the  principal 


»  Thus  Lord  Eldon  said  in  En«^ 
V,  Darley,  2  Bos.  &  P.  61,  ''If  a  holder 
enter  into  an  agreement  with  a  prior 
indorser  in  the  morning  not  to  sue  him 
for  a  certain  period  of  time,  and  then 
oblige  a  subsequent  indorser  in  the 
evening  to  pay  the  debt,  the  latter  must 
immediately  resort  to  the  very  person 
for  payment  to  whom  the  holder  has 
pledged  his  faith  that  he  shall  not  be 
sued." 

In  Polak  V.  Everett,  1  Q.  B.  D.  669, 
Blackburn,  J.,  said:  ''It  has  been  estab- 
lished for  a  very  long  time,  beginning 
with  Rees  v.  Berrington,  2  Ves.  540, 
to  the  present  day,  without  a  single 
case  going  to  the  contrary,  that  on  the 
principles  of  equity  a  surety  is  dis- 
charged when  the  creditor,  without 
his  assent,  gives  time  to  the  principal 
debtor,  because  by  so  doing  he  deprives 
the  surety  of  part  of  the  right  he  would 
have  had  from  the  mere  fact  of  entering 
into  the  suretyship,  namely,  to  use  the 
name  of  the  creditor  to  sue  the  princi- 
pal debtor;  and  if  this  right  be  sus- 
pended for  a  day  or  an  hour,  not  in- 
juring the  surety  to  the  value  of  one 
farthing,  and  even  positively  benefiting 
him,  nevertheless,  by  the  principles  of 
equity,  it  is  establiisdied  that  this  dis- 
charges the  surety  altogether.  The 
reason  given  for  this,  as  stated  in 
Samuell  v.  Howarth,  by  Lord  Eldon,  is 


because  the  creditor,  by  so  giving  time 
to  the  principal,  has  put  it  out  of  the 
power  of  the  surety  to  consider  whether 
he  will  have  recourse  to  his  remedy 
against  the  principal  or  not,  and  be- 
cause he  in  fact  cannot  have  the  same 
remedy  against  the  principal  as  he 
would  have  had  under  the  original  con- 
tract.    And  he  adds:   'The  creditor 
has  no  right,  it  is  against  the  faith  of 
his  contract,  to  give  time  to  the  prin- 
cipal, even  though  manifestly  far  the 
benefit  of  the  surety,  without  the  con- 
sent of   the  surety.'     The   principle 
being,  as  I  understand  it,  that  as  it  is 
very  undesirable  that  there  should  be 
any    dispute    or    controversy    about 
whether  it  is  for  his  boiefit  or  not, 
there  shall  be  the  broad  prindi^e,  that 
if    the    creditor    does    intenticHially 
violate  any  rights  the  surety  had  when 
he  entered  into  the  suretyship,  even 
thou^  the  damage  be  nominal  only, 
he  shall   forfeit   the  whole   remedy. 
Whether  that  was  a  good  or  a  just 
principle  originally,  is  a  matter  which 
is  far  too  late  to  think  about  now.    I 
must  own  I   have  had   considerable 
doubts  about  the  justice  of  that  princi- 
ple,  but  from  the  time  of  Bees  p. 
Berrington,  2  Ves.  540,  it  has  been 
undisputed    law,    and    nothing   but 
the  legislative  can  interfere  to  alter 
it." 
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surety,  if  he  chooses,  may  pay  inunediately  and  be  subit^ated 
to  the  creditor's  right.  But  though  a  promise  may  be  so 
vague  or  uncertain  in  regard  to  the  time  of  performance  that 
it  is  incapable  of  enforcement,^  this  will  by  no  means  always 
be  true  where  no  definite  time  is  agreed  upon.  An  agreement 
for  sufficient  consideration  to  forbear  without  specification 
of  time  will  rarely  if  ever  be  held  a  nullity,  so  far  as  the  prin- 
cipal debtor  is  concerned.  Generally  the  agreement  will  be 
interpreted  as  requiring  forbearance  for  a  reasonable  time.^ 
If  the  agreement  is  binding  in  favor  of  the  debtor  it  must  be 
effectual  to  discharge  the  surety,  unless  the  general  prin- 
ciple that  giving  time  to  the  principal  discharges  the  surety 
is  to  be  discarded.  To  say  Uiat  a  contract  with  the  prin- 
cipal debtor  to  forbear  for  a  day  discharges  the  surety  but 
that  a  contract  to  forbear  for  a  reasonable  time  has  no  such 
operation,  is  absurd.^ 

§  1227.  Extension  of  time  for  an  illegal  or  usurious  considera- 
tion. 

Whether  an  agreement  on  the  part  of  the  creditor  to  give 
time  is  a  binding  contract  and  therefore  a  discharge  of  the 
s\u"ety,  involves  ordinarily  merely  an  application  of  the 
principles  governing  the  formation  of  contracts  and  these 
principles  are  sufficiently  considered  elsewhere.  Illegalit}% 
however,  may  also  be  involved.  The  promise  to  extejid 
time  cannot  well  be  illegal,  but  the  consideration  for  it  may 
be;  and  illegal  consideration  whether  in  the  form  of  a  promise 
or  of  an  act  will  generally  invalidate  the  promise  for  which 

"  See  suprOf  §  38. 

»  Supra,  §  136. 

"  In  Findley  u.  HiU,  8  Or.  247,  34 
Amer.  Rep.  578,  it  was  held  that  an 
agreement  for  consideration  to  forbear 
"until  after  harvest"  would  not  dis- 
charge the  surety,  and  a  dictum  to 
much  the  same  effect  is  found  in  Miller 
V.  Stem,  2  Pa.  St.  286.  But  in  Moulton 
V.  Posten,  52  Wis.  169,  8  N.  W.  621,  an 
agreement  made  in  summer  to  extend  a 
note  ''until  after  threshing"  was 
rightly  held  to  discharge  a  surety  and 
in  C.  C.  Slaughter  Co.  t;.  EUer  (Tex. 


Civ.  App.),  196  S.  W.  704,  an 
to  forbear  until  certain  property  could 
be  sold  was  held  to  have  the  same 
effect.  A  case  like  McGee  v.  Metcalf, 
12  Smedes  &  M.  535,  51  Am.  Dec.  122, 
must  be  distinguished.  There  it  was 
properly  held  that  a  direction  to  a 
sheriff  "not  to  execute  the  executioD 
until  ordered  to  do  so,"  would  not 
discharge  a  surety  for  the  reason  that, 
"the  time  being  indefinite,  the  stay 
could  have  been  arrested  at  any  time 
that  the  surety  requested  it  to  be 
done," 
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it  was  given.®'  But  where  usury  is  made  iUegal 
are  not  generally  regarded  as  in  pari  delicto.  Tl 
usury  statutes  differs  in  different  States,  and  ei 
should  be  considered;  but  generally  if  actual  { 
made  of  usurious  interest  in  order  to  secure  an 
the  creditor  will  be  bound  by  his  agreement,  since 
will  not  deprive  the  debtor  of  the  promise  for  whi< 
The  surety  will,  therefore,  be  discharged.*® 

But  where  the  effect  of  usury  statutes  is  to  nu 
payment  a  partial  discharge  of  the  principal,  th 
has  been  held,  since  part  payment  of  a  liquidate 
disputed  debt  is  not  sufficient  consideration  to 
promise;  and  the  same  result  follows  in  a  bilateral  t 
if  the  creditor's  promise  to  pay  usiuy  is  regarded  a 
cause  of  the  illegality  of  the  consideration.*^ 

Where  a  negotiable  note  containing  or  includini 
interest  is  given  for  the  creditor's  promise  of  exte 
surety  has  been  held  discharged  in  a  few  cases;" 
conclusion  may  be  supported,  where  under  the  loc 
the  note  is  not  void,  and  if  indorsed  to  a  holder  in  c 
would  be  binding  upon  the  debtor.  But  if  the  d 
made  an  executory  non-negotiable  promise  to  pay 
return  for  the  creditor's  promise  to  give  time,  th( 


»  See  infra,  §  1780. 

"  Vary  v.  Norton,  6  Fed.  808;  Kyle 
V.  Bostick,  10  Ala.  589;  Knight  v. 
Hawkins,  93  Ga.  709,  20  S.  E.  266 
Myers  v.  First  Nat.  Bank,  78  lU.  267 
Beuton  v.  Dillon,  63  HI.  App.  517,  521 
Lemmon  v.  Whitman,  75  Ind.  318,  39 
Am.  Rep.  150;  Kenningham  v,  Bed- 
ford, 1  B.  Mon.  325;  Wild  v,  Howe, 
74  Mo.  551;  Commercial  Bank  v. 
Wood,  56  Mo.  App.  214;  Grafton 
Bank  v.  Woodward,  5  N.  H.  99,  20 
Am.  Dec.  566;  Billington  r.  Wagoner, 
33  N.  Y.  31;  Scott  v.  Harris,  76  N.  C. 
205  (but  see  Bank  v,  Lineberger,  83 
N.  C.  454) ;  Osbom  v.  Low,  40  Ohio  St. 
347;  Mann  v.  Brown,  71  Tex.  241,  9 
S.  W.  Ill;  Turrill  v.  Boynton,  23  Vt. 
142;  Austin  ».  Dorwm,  21  Vt.  38; 
F&rsons  v,  Harrold,  46  W.  Va.  122,  32 


S.  E.  1002;  Moulton  v. 
Wis.  169,  8  N.  W.  621 
Parlin,  etc.,  Co.  t'.  Hute 
389,  65  N.  E.  93. 

*^Jenne8s  v.  Cutler,  12 
PoUdnghorne  v,  Hendricl 
366    (but   see   Cla3rton   v 
Miss.  499,  21  So.  565,  1 
37  L.  R.  A.  771,  60  Am.  g 
Nightingale  t'.  Megiimis, 
461;  Hartman  v,  Danner 
Calvert  v.  Good,  95  Pa. 
Grayson's  App.,  108  Pa. 
well  v.  Holly,  5  Rich.  47; 
McNabb,   97  Tenn.   236 
1091. 

•»  Scott  V.  Saffold,  37  Gi 
V.  Gillespie,  12  Iowa,  55, 
516;  Fay  ».  Tower,  68  1 
N.  W.  558. 
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of  usuiy  by  the  debtor  renders  both  promises  unenf  oroeable. 
The  debtor  can  be  protected  by  being  freed  from  liability  on 
his  own  promise,  and  the  court  will  not  go  so  far  to  aid  him 
as  to  allow  him  to  enforce  the  creditor's  promise  to  give  time, 
while  denying  the  creditor  any  recovery  on  the  debtor's 
promise.  The  surety  is,  therefore,  not  discharged.*'  And  gen- 
erally, the  same  principle  has  been  applied  where  a  note  was 
given  for  the  usurious  interest.*^ 

§  1228,  Acceptance  by  the  creditor  of  a  confession  of  judg- 
ment at  a  future  day  by  the  principal. 

The  acceptance  by  the  creditor  of  an  agreement  for  judg- 
ment at  a  future  day  against  the  principal  has  been  held  not 
to  discharge  the  surety,  where  the  agreement  permitted  the 
entry  of  judgment  as  soon  or  sooner  than  it  could  have  been 
obtained  by  adversary  proceedings  against  the  debtor.*^  It  is 
obvious,  however,  that  if  the  date  at  which  judgment  may  be  en- 
tered imder  the  agreement  is  sufficiently  remote  and  the  creditor 
is  precluded  by  the  agreement  from  seeking  to  get  judgment 
at  an  earlier  day,  time  is  given  to  the  principal  and  the  surety 
should  be  discharged. 

§  1229,  A  promise  to  give  time  supported  by  an  oral  counter 
promise  within  the  Statute  of  Frauds. 

The  severity  of  the  rule  that  giving  time  to  the  principal 


•>  Cox  V.  Mobile  &c.  R.,  37  Ala.  320; 
Silmeyer  v,  Schaffer,  60  lU.  479; 
Braman  v,  Howk,  1  Blackf.  392;  Soott 
V,  Hall,  6  B.  Mon.  285;  B^  v. 
Pullen,  60  Me.  101;  Ives  v,  Bosley,  36 
Md.  262,  6  Am.  Rep.  411;  Roberts  v. 
Stewart,  31  Miss.  664;  Fernan  v, 
Doubleday,  3  Lans.  216;  Thayer  v. 
King,  31  Hun,  437;  Payne  v.  Powell,  14 
Tex.  600;  Burgess  v,  Dewey,  33  Vt. 
618;  Meiswinkle  v.  Jung,  30  Wis.  361, 
11  Am.  Rep.  672.  See,  however, 
contra — ^Parmelee  v,  Williams,  72  Ga. 
42;  Wright  v.  Bartlett,  43  N.  H.  648, 
651;  Draper  v.  Trescott,  29  Barb.  401, 
407. 

•«  Gilder  v.  Jeter,  11  Ala.  266; 
Anderson  v,  Mannon,  7  B.  Mon.  217; 


Duncan  v.  Reed,  8  B.  Moo.  382; 
Roberts  v,  Stewart,  31  Miaa.  664; 
Wilson  V.  Langford,  6  Humph.  320; 
Smith  V.  Woodbury,  36  Vt.  303. 

••  Price  V.  Edmunds,  10  B.  4  C.  678; 
Hulme  V,  Coles,  2  Sun.  12;  Suydam  p. 
Vance,  2  McL.  99;  Fletcher  v.  Gamble, 
3  Ala.  336;  Barker  v.  M'Qure,  2 
Blackf.  14;  Gardner  v.  VanNorsttand, 
13  Wis.  643.  An  agreemoit  to  stay 
proceedings  temporarily  in  an  action 
against  the  principal  was  held  not  to 
discharge  the  surety  in  Board  <tf 
Comm'rs  v.  Ciemeos  (W.  Va.},  100 
S.  E.  680.  See  also  Omaha  Grain 
Exch.  V.  National  Surety  Go.  (Neb.), 
174  N.  W.  426. 
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seem  inconsistent  with  the  general  rule  that  releasing  or  giving 
time  to  the  surety  discharges  the  principal;  or,  if  not,  to  involve 
a  very  strained  construction  of  language.  If  reasonably  con- 
strued, the  agreement  between  the  creditor  and  the  principal 
debtor  affects  and  varies  the  siu*ety's  risk.  If  this  is  so,  it  is 
obvious  that  the  agreement  of  the  creditor  and  principal  debtor 
with  one  another  that  they  will  increase  the  surety 's  risk  and 
that  the  creditor  shall  nevertheless  hold  him  liable,  should 
have  no  effect. 

The  common  reasoning  to  support  the  rule  is  that  ihe  res- 
ervation is  effectual ' '  upon  this  principle — first,  that  it  rebuts 
the  impUcation  that  the  surety  was  meant  to  be  discharged, 
which  is  one  of  the  reasons  why  the  surety  is  ordinarily  ex- 
onerated by  such  a  transaction;  and,  secondly,  that  it  prevents 
the  rights  of  the  surety  against  the  debtor  being  impaired, 
the  injury  to  such  rights  being  the  other  reason;  for  the  ddi)tor 
cannot  complain  if  the  instant  afterwards  the  surety  enforces 
those  rights  against  him,  and  his  consent  that  the  creditor 
shall  have  recourse  against  the  siu^ty  is,  impliedly,  a  consent 
that  the  surety  shall  have  recourse  against  him."  ^ 

It  is  conceded  in  the  cases  that  the  reservation  of  rights 
against  the  surety  can  only  be  valid  on  the  assumption  that 
the  rights  of  the  surety  also  are  reserved.^  It  is  often  assumed 
that  this  involves  merely  the  preservation  to  the  surety  of  his 
right  to  enforce  any  direct  obligation  of  indemnity  running  to 
him  from  the  principal,  but  it  must  also  involve  the  preserva- 
tion of  the  right  to  enforce  by  way  of  subrogation  the  creditor 's 
claim  against  the  principal.  It  is  sometimes  asserted  that  this 
is  equivalent  to  saying  that  the  agreement  between  creditor 
and  principal  is  conditional  on  the  assent  of  the  surety  and 
that  since  he  may  if  he  chooses  pay  the  creditor  and  en- 
force the  claim  against  the  principal,  he  is  not  discharged.' 

Prout  V.  Branch  Bank,   6  Ala.  309;  Pa.  121,  42  Atl.  26;  Vide  v.  Hoa&  24 

Dean  v.  Rice,  63  Kans.  691,  66  Pac.  Vt.  46;  Exchange  Bldg.  Co.  v.  Bayleas, 

992;  Sohier  v.  Loring,  6  Gush.  537;  91  Va.  134,  21  S.  E.  279;  Trust,  etc, 

Hunt  V.  Knox,  34  Miss.  655;  National  Co.  v.  McKenzie,  23  Ont.  App.  167. 

Park  Bank  v.  Koehler,  65  N.  Y.  Misc.  ^  Parke,  B.,  in  Kearsley  v.  Cede,  16 

390,  121  N.  Y.  S.  640,  affd.   137  N.  M.  &  W.  128,  136. 

Y.  App.  Div.  785,  122  N.  Y.  S.  490;  »  See  cases  in  preceding  notes. 

Hagey  v.  Hill,   75  Pa.   108,    15  Am.  >See   for   example    National   Park 

Rep.  583;  Kaufmann  t;.  Rowan,  189  Bank  v.  Koehler,  65  N.  Y.  Misc.  390, 
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It  is  doubtless  true  that  an  agreement  giving  tim< 
that  the  siu*ety  assents  thereto  does  not  discharg 
and  ought  not  to  do  so.^  But  it  can  only  be  sai 
a  reservation  of  rights  as  equivalent  to  this  that  i 
A  reasonable  person  in  the  position  of  the  debtor  n 
infer  from  a  reservation  of  rights  against  the  sin 
surety  on  being  compelled  to  pay  would  have  thi 
over  against  himself  to  which  their  relation  gave 
could  hardly  infer  that  the  creditor's  right  agains 
also  be  kept  ahve  for  the  benefit  of  the  surety.  Pi 
is  not  admissible  to  show  that  a  release  or  recei 
written  contract  with  the  principal  releasing  him,  c 
time  was  subject  to  a  reservation  of  rigjbts  against 


392,   121   N.    Y.    S.    640;    Hagey  v, 
HiU,  75  Pa.  108,  16  Am.  Rep.  583. 

*  Barrett  v.  Davis,  104  Mo.  549,  16 
S.  W.  377;  Kuhlman  v.  Leavens,  5 
Okl.  562,  50  Pac.  171;  Hamilton  Nat. 
Bank  v.  Cook,  130  Tenn.  465, 171 8.  W. 
86,  L.  R.  A.  1915  C.  831. 

*  In  Prout  V.  Branch  Bank,  6  Ala. 
309,  the  creditor  reserved  the  right  to 
bring  action  against  the  principal  in 
case  the  surety  so  requested.  This 
reservation,  it  was  held,  preserved 
the  creditor's  right  against  the  surety. 

*  In  Spies  v.  National  City  Bank,  68 
N.  Y.  App.  Div.  70,  74,  74  N.  Y.  S. 
64  (aflfd.  174  N.  Y.  222,  66  N.  E.  736, 
61  L.  R.  A.  193),  Ingraham,  J.,  said: 
"I  know  of  no  case,  however,  where 
the  release  itself  was  absolute  upon  its 
face,  without  any  reservation  against 
the  other  parties  liable,  that  the  creditor 
has  been  allowed  to  prove  [suchj  an  oral 
understanding,  made  contemporane- 
ously with  or  prior  to  the  execution  of 
the  release  reserving  his  right  to  en- 
force the  obligation  as  against  the 
other  parties  liable  thereon,  as  is 
sufficient  to  destroy  the  effect  of  the 
release  of  the  principal,  so  far  as  it 
discharges  the  sureties." 

In  Ex  parte  Glendenning,  1  Buck, 
617,  Lord  Eldon  said:  "The  reserva- 
tion must  be  upon  the  face  of  the 


instrument  by  which  t 
the  compromise;  for  < 
be  admitted  to  vary 
effect  of  the  instrumi 
Overend  v.  Oriental  Fi 
L.  R.  7  H.  L.  348;  Me; 
Taylor,  [1893]  A.  C. 
Ayer,  24  Ga.  288;  Ch 
185  lU.  227,  56  N.  E 
Spaulding,  145  Mass. 
534, 1  Am.  St.  475;  Cal^ 
N.  Y.  211,  29  Am.  Re] 
Steindler,  1  N.  Y.  Misc 
S.  839;  Gorman  v,  I 
Sup.  Ct.  87.  In  Bro^ 
Ga.  288,  295,  the  en 
half  his  claim  from  th< 
gave  a  receipt  stating  1 
ceived  from  the  princii 
of  half  his  claim  in  full 
creditor  testified  that  at 
agreement  he  remarked 
''proceed  to  make  the 
of  Bates  (the  surety)  tl 
could,"  and  that  this  ^ 
between  himself  and 
This  testimony  seems  n* 
disputed,  but  the  relea 
cipal  was  held  to  dischf 
But  see  contra,  Bailey 
Mfg.  Co.,  86  Miss.  63 
Massey  v.  Brown,  4  S. 
infra,  §  1263,  n.  44. 
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But  if  the  evidence  is  clear  of  a  parol  agreement  with  the  re- 
leased debtor  providing  that  the  creditor's  remedies  against  the 
oth^  debtors  should  be  reserved,  a  bill  in  equity  to  reform  the 
written  release  should  be  sustained/  And  when  a  settlement 
has  been  made  by  with  the  principal,  it  may  be  shown  by  parol 
that  it  was  made  subject  to  a  reservation  of  rights  against  the 
surety."  The  creditor  cannot  by  virtue  of  a  reservation  of 
rights  against  the  surety  deprive  him  of  any  substantial  ri^t. 
Therefore,  where  a  creditor  who  had  judgment  agsdnst  the 
principal  assigned  the  judgment,  to  a  third  person,  as  a  partial 
payment  of  the  latter's  claim,  a  reservation  of  rights  against  the 
surety  was  held  ineffectual,  since  the  surety  could  not  by 
paying  the  debt  obtain  control  of  the  judgment  against  the 
principal.* 

§  1231.  Delay  in  enforcing  the  claim  against  the  principal 
does  not  discharge  the  surety. 

However  n^ligent  the  creditor  may  be  in  enforcing  his  claim 
against  the  principal  debtor,  this  fact  alone  will  not  discharge 
the  surety  for  ''he  might  have  paid  the  debt  according  to  his 
undertaking  and  have  sued  the  principal  himself;  or  he  might 
have  gone  into  a  court  of  equity  after  the  debt  became  due  and 
obtained  a  decree  that  the  principal  should  pay  it."  ^® 

Accordingly,  even  though  the  creditor  loses  altogether 
his  right  {gainst  the  principal,  because  of  the  Statute  of  Limi- 
tations, or  because  of  the  statute  requiring  prompt  present- 
ment of  claims  against  the  estate  of  a  deceased  person,  or  of  a 
bankrupt,  the  surety  is  not  discharged.  ^^    It  is,  of  course, 

7  Bank  of  Montreal  v.  McFaul,  17  "  ViUara  v.  Palmer,  67  Bl.  204.   See 

Grant.  Ch.  (U.  C.)  234.  also,  e.  g,,  State  v.  Northrop,  (Conn. 

•  Wyke  t'.  Hogers,  1  De  G.  McN.  &  1919),  106  Atl.  504;  Lewis  v,  Blume, 

G.  408;  Palmer  v.  Purdy,  83  N.  Y.  144.  226  Mass.  505,  116  N.  £.  271,  and 

See  also  Miller  v.  Beck,  108  la.  575,  79  cases  in  the  following  note. 

N.  W.  344;  Louisville  Ac.  Mail  Co.  v.  "  Carter  v.  White,  25  Ch.  Div.  666, 

Barnes,  117  Ky.  860,  79  S.  W.  261,  64  672,   per   Lindley,   L.   J.;    Minter  fr. 

L.  R.  A.  574,  111  Am.  St.  273;  Mc-  Mobile  Branch  Bank,  23  Ala.  762,  58 

Crillis  i;.  Hawes,  38  Me.  566.    These  Am.  Dec.  315;  Darby  v.  Bemey  Nat 

decisions  last  cited  related  to  liability  Bank,  97  Ala.  643,  11  So.  881;  Sidiel  v. 

in  tort  but  the  principle  seems  g^eral.  Carrillo,  42  Cal.  500;  Bull  v,  Coe,  77 


"Spies  V,  National  City  Bank,  68  Cal.  54,  18  Pac.  808;  Los  Angles 
N.Y.  App.  Div.  70,  74  N.  Y.  S.  64,  "County  w.  TAnkerehim,  100  OJ.  525, 
affd.  174  N.  Y.  222, 66  N.  E.  736.  35  Pac.  153;  Villara  v.  I^Imer,  67  BL 
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possible  to  guarantee  merely  the  collectibility 
and  under  such  a  guaranty  a  contrary  conclusi< 
reached;  ^^  and  by  statute  the  creditor  may  be 
exercise  diligence  in  endeavoring  to  collect  his  cla 
principal.^* 


§  1232.  Surrender  of  security  by  the  creditor  dis    i 
surety  pro  tanto. 

The  obvious  prejudice  to  a  surety  from  the  s  i 

the  creditor  of  security  held  by  him  has  establisl  : 
that  such  a  surrender  discharges  the  surety  to 

of  the  value  of  the  security  surrendered.^*    There  : 


204.  See  also  James  v.  Flank,  159 
m.  App.  203;  Banks  v.  State,  62  Md. 
88;  Cohea  v.  Commissioners,  15  Miss. 
437;  Sibley  v,  McAllaster,  8  N.  H. 
389;  Keiffer  v,  Crossley,  91  N.  J.  L. 
433,  103  Atl.  1000;  Moore  v.  Gray,  26 
Oh.  St.  525;  Nashville  Bank  v.  Camp- 
bell, 7  Yerg.  353;  Marshall  v,  Hudson, 
9  Yerg.  57;  Charbonneau  v.  Bouvet,  98 
Tex.  167,  82  S.  W.  460.  But  see  contra 
Auchampaugh,  Admr.,  t^.  Schmidt,  70 
Iowa,  642,  27  N.  W.  805;  Bridges  v. 
Blake,  106  Ind.  332,  6  N.  E.  833;  Stull 
V,  Davidson,  12  Bush,  167;  corUra 
Siebert  v.  Quesnel,  65  Minn.  107,  67  N. 
W.  803.  It  was  suggested  in  Aucham- 
paugh V,  Schmidt,  70  la.  642  (27  N.  W. 
805),  that  "a  surety  paying  a  debt 
after  it  had  become  barred  as  against 
the  principal,  would  be  remediless," 
but  see  the  contrary  decisions  of 
Hooks  V.  Branch  Bank,  8  Ala.  580; 
Camp  V.  Bostwick,  20  Ohio  St.  337,  5 
Am.  Hep.  669;  Marshall  v,  Hudson,  9 
Yerg.  57.  See  also  Cohea  v.  Commis- 
sioners, 15  Miss.  437. 

^See  this  distinction  referred  to  in 
Pfeiffer  v,  Crossley,  91  N.  J.  L.  433, 
103  Atl.  1000,  and  cases  there  dted. 

"  See  infra,  §  1236. 

"  Pearl  v.  Deacon,  24  Beav.  186,  3 
Juris.  N.  S.  879;  American  Bonding  Co. 
r.  Pueblo  Inv.  Co.,  150  Fed.  17,  80  C. 
C.  A.  97,  9  L.  R.  A.  (N.  S.)  557;  Hen- 


derson V.  Huey,  45  Ala. 
V.  Pace,  34  Ark.  80;  Stt    i 
59  Ga.  701;  Kirkpatric 
m.  122;  Weik  v.  Pugh    ! 
Bank  of  Monroe  v.  Gii   > 
300,  44  N.  W.  568;  I 
Cooley,  27  La.  Ann.  202   < 
Little,  45  Me.  183;  Bak  ; 
Pick.  122, 19  Am.  Dec.  3   I 
Sav.  Bank  v,  Hayes,  188  i 
N.  E.  311;  Durfee  v.  Ke  ; 
571,  117  N.  E.  907;  Wil  i 
Minn.  17;  Long  v.  Mason  : 
200  S.  W.  1062;  lakei  i 
Missouri  Trust  Co.,  147  i 
126  S.  W.  547;  New  Ha  i 
r.  Colcord,  15  N.  H.  119,  < 
685;  Monroe  v.  DeForest 
264,  31  AU.  773;  Bixby 
Hun,  275;  Gmlford  Lum  i 
V,  HoUaday  (N.  C),  10  I 
Brown  v.  Rathbmn,  10  Ox  i 
V.  Derby  Coal  Co.,  98  Pa 
Trust  Co.  t;.  Morgan,  259 
Atl.  367;  Otis  i;.  Von  Sto : 
41,  23  Atl.  39;  Cator  v.  E  e 
4(^;  Scott  V,  liano  Com 
Tex.  221,  89  S.  W.  741 
Dutton,  57  Vt.  515;  Loop 
3  Rand.  511;  Parsons  v.  Hi 
Va.  122,  32  S.  E.  1002;  1' 
Gorman,  93  Wis.  560,  67 
If  the  creditor  has  securii 
to  the  surety,  he  cannot  ri 
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a  creditor  has  obtained  a  lien  by  attachment,  judgment  or 
execution  against  the  principal's  property,  a  surrender  of 
this  hen  reduces  the  principal's  claim  against  the  surety  to 
the  extent  of  the  value  of  the  hen.^^  For  the  same  reason  a 
mortgagee  who  releases  a  portion  of  the  mortgaged  premises 
to  a  grantee  of  the  mortgagor,  without  the  mortgagor's  con- 
sent, must  account  for  the  value  of  the  released  premises 
in  any  action  against  the  mortgagor  for  a  deficiency  after 
foreclosure. '•  And  where  the  creditor  was  a  seller  of  goods 
to  the  principal  and  had  an  agreement  with  him  that  the 


surrendering  that  belonging  to  the 
principal.  Hill  v.  Horakins,  150  Fed. 
236. 

"Mayhew  v.  Crickett,  2  Swanst. 
185;  8.  c.  Wils.  Ch.  418;  Winston  v. 
Yeaigin,  50  Ala.  340;  Mulford  v,  Estu- 
dillo,  23  Cal.  94;  Thomas  v.  Wason,  8 
Col.  App.  452,  46  Pac.  1079;  Houston 
v.  Hurley,  2  Del.  Ch.  247;  Rawson  v. 
Gregory,  59  Ga.  733;  Brinton  v.  Geny, 
7  lU.  App.  238;  Sterne  v.  Vinoennes 
Bank,  79  Ind.  549;  Green  r.  Blunt,  59 
Iowa,  79, 12  N.  W.  762;  Mo^nt  Sterling 
Imf.  Co.  V.  Cockrell,  24  Ky.  L.  Rep. 
1151,  70  S.  W.  842;  Darland  v.  First 
Nat.  Bank,  177  Ky.  261, 197  S.  W.  826; 
Comstock  V,  Cr^n,  1  Rob.  La.  528; 
Chipman  v.  Todd,  60  Me.  282,  284; 
Moss  V,  Pettingill,  3  Minn.  217;  Brown 
V.  Kidd,  34  Miss.  291;  Priest  v.  Watson, 
75  Mo.  310,  42  Am.  Rep.  409;  Bronson 
r.  McCormick  Co.,  52  Neb.  342,  72  N. 
W.  312;  Nelson  v,  Williams,  2  Dev.  & 
B.  Eq.  118;  Smith  v.  McLeod,  3  Ired. 
Eq.  390;  Day  v.  Ramey,  40  Oh.  St.  446; 
Templeton  v,  Shapley,  107  Pa.  370; 
Hutton  17.  Campbell,  10  Lea,  170; 
Watson  V.  Read,  1  Tenn.  Ch.  196; 
Jenkins  v,  McNeese,  34  Tex.  189; 
£birrison  Mach.  Works  v,  Templeton, 
82  Tex.  443,  18  S.  W.  601;  Shannon  v, 
McMullin,  25  Gratt.  211;  Hyde  v. 
Rogers,  59  Wis.  154,  17  N.  W.  127; 
Spencer  v.  Thompson,  6  Ir.  C.  L.  R. 
537.  But  in  a  few  States  the  surrender 
of  an  attachment  does  not  affect  the 
creditor's   claim   against   the   surety. 


Glasier  t;.  Douglass,  32  Conn.  393,  400; 
Barney  V.  Clark,  46  N.  H.  514;  Morri- 
son V,  Citizens'  Bank,  65  N.  H.  253, 
280, 20  Atl.  300,  9  L.  R.  A.  282,  23  Am. 
St.  Rep.  39;  Montpelier  Bank  v.  Dixon, 
4  Vt.  587,  24  Am.  Dec.  640;  Baker  r. 
Marshall,  16  Vt.  522,  42  Am.  Dec.  52& 
See  also  Page  v,  Webster,  15  Me.  249, 
33  Am.  Dec.  608;  Lawson  v.  Snyder, 
1  Md.  71;  Bellows  &.  Lovell,  4  Pick. 
153,  5  Pick.  307;  Curtice  v.  Bothamiy, 
8  Allen,  336.  *Where  a  creditor  who  had 
obtained  an  attachment  joined  in  a 
petition  in  bankruptcy,  upon  which 
adjudication  followed,  dissolving  the 
attachment,  the  surety  was  held  not 
discharged.  Howard  Nat.  Bank  f. 
Arbuckle,  (Vt.  1917),  102  AU.  476. 

"Woodward  ».  Brovm,  119  Cal 
283,  51  Pac.  2,*  542,  63  Am.  St.  106; 
Townsend  Sav.  Bank  v.  Munaon,  47 
Conn.  390;  Worcester  Sav.  Bank  v. 
Thayer,  136  Mass.  459;  Mei^  t?.  Tunni- 
diffe,  214  Pa.  495,  63  Atl.  1019,  112 
Am.  St.  769.  In  In  re  Hunter's  Est., 
257  Pa.  32,  101  Atl.  79,  the  court 
stated  that  "By  such  release  the  mort- 
gagee assumes  the  risk  of  the  unreleased 
portion  of  the  property  being  of  suffi- 
cient value  to  secure  his  debt."  This 
would  imply  that  the  mortgagor  was 
absolutely  discharged  in  any  event  and 
not  merely  to  the  extent  of  his  injury. 
Probably  the  case  did  not  make  the 
distinction  important  and  it  was  not 
present  in  the  mind  of  the  court. 
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amount  of  certain  discounts  to  which  t^e  princi 
titled  should  be  applied  to  the  claim,  but  it  was  £ 
agreed  between  them  that  the  amount  of  the  disc< 
be  credited  on  other  claims,  the  surety  when  g 
principal  is  entitled  to  the  credit  of  the  discounts, 
who  has  paid  the  debt  before  learning  of  the  credi 
der  of  security  may  recover  the  amount  which  1 
The  impairment  of  security  by  the  creditor  througl 
or  negligent  acts  (not  by  mere  inaction)  has  the 
as  surrender.  ^' 

The  failure  to  realize  upon  a  sale  the  full  valu 
curity  through  fraudulent  or  negligent  misconc 
common  illustration  of  the  principle.^  As  the  1 
surety's  defence  is  the  injury  which  he  suffers,  he  < 
plain  if  the  creditor  received  a  full  equivalent  i 
for  the  security  which  he  surrendered;^*  nor  if  1 


»  Ballantme  v.  Fenn,  88  Vt.  166,  92 
Atl.  3.  So  where  the  seller  waived  a 
lien  for  which  his  contract  provided. 
Watson-Ohristensen  Lumber  Co.  r. 
Maund  (Tex.  Civ.  App.),  199  S.  W.894. 

"Chester  v,  Kingston  Bank,  17 
Barb.  271;  Dixon  v.  Ewing,  3  Ohio,  280, 
17  Am.  Dec.  590. 

"Wulflf  V.  Jay,  L.  R.  7  Q.  B.  756; 
Allen  V.  O'Donald,  23  Fed.  573;  Evans 
V.  Kister,  92  Fed.  828,  35  C.  C.  A.  28; 
Dibert  v.  Wernicke,  214  Fed.  673,  131 
C.  C.  A.  109;  Griffeth  v.  Moss,  94  Ga. 
199,  21 S.  K.  463;  State  Bank  o.  Bryan, 
268  ni.  151,  108  N.  E.  1004;  Pfirshmg 
V,  Peterson,  98  111.  App.  70;  Robeson 
V,  Roberts,  20  Ind.  155,  83  Am.  Dec. 
308;  Magney  v,  Roberts,  129  la.  218, 
105  N.  W.  430;  New  England  Mut. 
Life  Ins.  Co.  v.  Randall,  42  La.  Ann. 
260,  7  So.  679;  Interstate  Trust,  etc., 
Co.  V.  Yomig,  135  La.  465,  65  So.  611; 
McMullen  v.  Hmkle,  39  Miss.  142; 
HoUiday  ».  Brown,  33  Neb.  657,  50 
N.  W.  1042;  Bank  v.  Young,  43  N.  H. 
457;  Hutchinson  v,  Woodwell,  107  Pa. 
509;  Harrison  Mach.  Works  v.  Temple- 
ton,  82  Tex.  443, 18  S.  W.  601;  Simpson 


Logging  Co.  V.  Northwt 
76  Wash.  533,  137  Pac. 

*  Mutual  Loan  Fund 
low,  5  C.  B.  (N.  S.) 
sale  of  security,  whereb 
the  debt  was  realized) ;  I 
113  Ala.  608,  21  So.  92 
security  by  creditor);  I 
Sayre,  100  Cal.  182,  34 
of  security  at  private  sa 
its  value);  Ward  v,  Mel 
811,  45  S.  E.  688  (irreg 
sale  whereby  principaPs 
not  sell  for  its  actual  '\ 
V.  Burch,  128  Ind.  324, 
(sale  of  security  to  cr< 
giving  surety  notice  of  s 

"North  Av.  Sav.  Bi 
188  Mass.  135,  74  N.  E 
r.  Cleveland,  33  Mo.  ] 
Co.  V.  Hixon,  69  Mo. 
HoUweg,  36  N.  Y.  Ap 
N.  Y.  S.  821;  Smith  r. 
Bank,  82  Tex.  368,  17  S 
see  New  Hampshire  Ban] 
N.  H.  119,  41  Am.  D( 
App.  9  W.  &  S.  36;  Alb 
(Tex.  Civ.  App.),  37  S. 
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was  valueless  to  the  creditor,^'  or  was  of  such  a  character  as 
to  make  it  speculative  whether  it  would  prove  onerous  or 
profitable." 

§  1283.  Impairment  of  security  by  creditor's  negligent  in- 
action. 

Though  negligent  positive  action  by  the  creditor  result- 
ing in  loss  of  security  is  a  defence  jyro  tanto  to  the  surety,  it 
has  been  held  that  mere  negUgent  non-feasance  on  the  part 
of  the  creditor  in  using  security  to  the  best  advantage  will 
not  relieve  the  surety;  as  by  failing  seasonably  to  enforce  a 
lien  or  mortgage  on  property  not  in  the '  possession  or  under 
the  care  of  the  creditor;  '^  by  failing  to  protect  a  mortgage 
from  destruction  by  a  tax  title; "  by  injudiciously  failing  to 
sell;  ^  by  failing  to  prove  against  the  bankrupt  estate  of  a 
principal  debtor  or  co-surety,^  or  against  the  estate  of  a 
deceased  principal  debtor;  ^  by  failing  to  appropriate  by 
way  of  set-off  a  balance  due  to  the  principal  debtor;^  by 
failing  to  insure  mortgaged  property,  thougih  authorized  to 
do  so  in  the  mortgage,'^  or  by  otherwise  allowing  collateral 
to  be  destroyed  or  to  deteriorate  in  value. *^ 


also  Bedwell  v.  Gephart,  67  Iowa,  44, 
24  N.  W.  585. 

»  Hardwick  9.  Wright,  35  Beav.  133; 
Rainbow  v,  JugginB,  5  Q.  B.  D.  422; 
Lilly  V.  Roberts,  58  Ga.  363;  Jones  v, 
£b.wkin8,  60  Ga.  52;  Armstrong  v. 
Citizens  &c.  Bank,  145  Ga.  861,  90 
S.  E.  44;  Green  v.  Blunt,  59  la.  79,  12 
N.  W.  762;  Moss  v.  Pettingill,  3  Minn. 
217;  Blydenburgh  v.  Bingham,  38  N.  Y. 
371, 96  Am.  Dec.  49;  Loomis  v.  Fay,  24 
Vt.  240;  Fanners'  State  Bank  v.  Gray, 
94  Wash.  431,  162  Pac.  531.  See  also 
Royal  Indenmity  Co.  v.  Beiseker,  245 
Fed.  346,  157  C.  C.  A.  538. 

»  Coates  r.  Coates,  33  Beav.  249. 

*«  Grisard  v,  Hinson,  50  Ark.  229,  6 
8.  W.  906;  Fuller  v.  Tomlinson,  58  la. 
Ill,  12  N.  W.  127;  Freaner  v.  Yingling, 
37  Md.  491;  Clopton  v.  Spratt,  52  Miss. 
251;  Sheldon  v,  Williams,  11  Neb.  272, 
9  N.  W.  86;  Home  Savings  Bank  o. 
Shallenberger,  95  Neb.  593,  146  N.  W. 


993;  Schroeppell  v.  Shaw,  3  N.  Y.  446; 
Howe  Mach.  Co.  v.  FBrrington,  82  N. 
Y.  121;  Moorehead  v.  Danids,  (OkL 
1915),  153  Pac.  623;  Baker  v.  Gaines 
Bros.  Co.  (Okl.  1917),  166  Fae.  159; 
Day  p.  Ehnore,  4  Wis.  190. 

"Wasson  9.  Hodshire,  106  Ind.  26^ 
8  N.  £.  621. 

*•  First  Nat.  Bank  v.  WaddeO,  74 
Ark.  241,  85  S.  W.  417;  Brick  p.  Free- 
hold Nat.  Banking  Co.,  37  N.  J.  K  907; 
Cherry  v.  Miller,  7  Lea,  305.  Qf.Hani- 
son  Maoh.  Works  v.  Temj^eton,  82 
Tex.  443,  18  S.  W.  601. 

'^  Armstrong  v,  Citiiens'  &c.  Bank, 
145  Ga.  861,  864,  90  S.  E.  44,  and  see 
infra,  i  1994. 

» Baker  v.  Games  Bros.  Co.,  (OU. 
1917),  166  Pac.  159. 

"Seetr^m,  §1235. 

»  Willard  ».  Wdsh,  94  N.  Y.  App.  D. 
179,  88  N.  Y.  S.  173. 

*^Lo^  V.  Gennan  Nat.  Bank.  88 


§1233 


CONTRACTS  OF  SURETYSHIP 


On  the  other  hand^  the  failure  of  the  creditc 
mortgage  or  transfer^  whereby  it  is  invalidated^ 
been  held  to  excuse  the  surety  to  the  esctent 
So  the  loss  of  a  chose  in  action  assigned  as  secui 

Ark.   108,   113  S.  W.   1017;  Kindt's      by  the  creditor  that  b 
Appeal,  102  Pa.  441;  In  re  Searight's 
Est.,  163  Pa.  210,  29  Atl.  800. 

In  Durfee  v,  Kelly,  228  Mass.  571, 
117  N.  E.  907,  908,  the  court  said:  "If 
the  value  of  the  collateral  which  the 
payee  held  not  merely  for  its  own 
security  but  in  trust  for  the  indemnity 
of  the  sureties  has  been  lost  through 
forbearance  or  delay,  no  wrongful  con- 
duct of  the  payee  appears.  The  sure- 
ties did  not  move.  They  could  have 
discharged  the  debt  at  any  time  before 
depreciation  set  in  and  received  the 
security.  But  having  remained  in- 
active, and  there  being  no  evidence 
of  any  affirmative  act  of  negligence  by 
the  payee  which  resulted  in  their  in- 
jury, the  defendant  has  not  been 
discharged  either  whoUy  or  partially. 
American  Surety  Co.  v.  Cinton,  224 
Mass.  337,  339,  340,  112  N.  E.  954; 
Gray  v.  Farmers'  Nat.  Bank,  81  Md. 
631,  32  AtL  518;  Benedict  v.  Olson, 
37  Minn.  431,  35  N.  W.  10;  Newark 
V.  Stout,  52  N.  J.  L.  35,  18  Atl.  943; 
Schroeppell  v.  Shaw,  3  N.  Y.  466;  Hays 
r.  Ward,  4  Johns.  Ch.  (N.  Y.)  123,  8 
Am.  Dec.  554;  Otis  v.  Von  Storch,  15 
R.  I.  41,  23  Atl.  39;  Uniontown  Bank 
V.  Mackey,  140  U.  S.  220,  11  Sup.  Ct. 
844,  35  L.  Ed.  485." 

In  Rainbow  v.  Juggins,  L.  R.  5  Q.  B. 
138,  as  security  for  an  advance,  the 
principal  debtor  deposited  with  the 
creditor  a  policy  of  life  insurance,  and 
subsequently  became  bankrupt,  the 
advance  remaining  impaid.  The  cred- 
itor proved  against  his  estate  the  full 
amount  of  the  advance  without  valuing 
the  policsy  of  life  insurance  as  a  security, 
which  was  in  consequence  claimed  by 
the  trustee  in  bankruptcy  as  part  of  the 
bankrupt's  estate.  It  was  contended 
by  the  sure^  in  an  action  against  him 


policsy,  and  so  depriv 
the  benefit  of  it,  the 
charged  him  from  all 
was  held  that  the  omii 
policy  was  at  most  a 
omission  on  the  part 
and  as  such  did  not  c 
fendant  from  all  liabL 
the  extent  of  the  vali 
It  will  be  observed,  ho 
the  creditor's  negligee 
tirely  nonfeasance.    Ii 
for  the  full   claim  v 
trustee  a  right  to  the  p 
»  Gapel  V.  Butler,  2  { 
Watson  r.  Alcock,  1  S 
D.  M.  &  G.  242;  Wulfl 
Q.  B.  756;  Evans  P.  ] 
828,  35  C.  C.  A.  28;  Si 
59  Ark.  47,  26  S.  W. 
Dickerson,  37  Ga.  428; 
ship  Machine  Co.,  94  G 
901;    Trammdl    v.    S 
Works,  121  Ga.  778,  49 
Atlanta  3ank  v.  Warr( 
99  S.  E.  797;  State  Ban) 
Mo.  276,  21  S.  W.  816; 
2  Neb.  265;  Schroeppell 
Y.  446,  457;  Teaff  v.  R< 
469  {(f.  Coombs  v.  P& 
289,   49  Am.   Dec.   45\ 
Bank  v.  Trexler,  174  Pa 
195;  Bennett  v.  Taylor, 
App.  30,  93  S.  W.  704.    ] 
Philbrooks  v.  McEwen, 
New  Yoric  Nat.  Ex.  Bai 
Daly,  248, 250-251;  West 
gage  Go.  V.  T.  B.  Mclnt 
N.  Y.  App.  D.  446,  524, 
384  (c/.  Auto  Brokerage  • 
&  Smith  Auto  Go.  106  N. 
174  N.  Y.  S.  188);  Ham] 
1  McC.  Gh.  107;  Lang  t 
Strob.  Eq.  59. 
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to  notify  the  obligor  of  the  chose  in  action  of  its  assignment.^' 
And  where  the  creditor  is  in  possession  of  property  mort- 
gaged or  pledged  to  him,  he  is  held  to  stricter  accountability 
on  that  account.  Thus  the  negligent  failure  to  collect  an 
assigned  claim, '^  or  the  failure  to  charge  an  indorser  on  n^o- 
tiable  paper  held  as  security,'*  or  to  exercise  reasonable  care 
in  regard  to  perishable  proi)erty,''  excuses  the  surety  to  the 
extent  of  the  loss.  Where  the  principal  is  not  charged  with 
the  consequences  of  his  negUgent  inactivity,  the  reason  gen- 
erally given  is  that  the  surety  might  by  his  own  acti\itj-  in 
paying  the  debt  and  becoming  subrogated  to  the  security  save 
himself  from  loss.  It  has  been  said  that  ''so  long  as  the  surety 
chooses  to  remain  passive,  the  creditor  may  also  remain 
passive  as  regards  the  collection  of  his  debts."  ^  But  the 
surety's  defence  in  such  cases  must  depend  on  equitable  con- 
siderations. If  the  debt  is  due,  and  the  surety  knows  about 
the  facts  it  is  true  that  he  can  protect  himself  by  pajdng 
the  debt  and  taking  charge  of  the  security  himself,  but  if  the 
debt  is  not  due,  or  if  the  surety  is  ignorant  of  the  existence 
of  the  collateral  security,  this  argument  loses  its  force.  More- 
over, in  regard  to  matters  of  elementary  business  propriety, 
may  not  the  surety  assimie,  even  though  he  knows  the  cir- 
cumstances and  might  protect  himself  by  paying  the  debt 
and  yet  fails  to  do  so,  that  the  creditor  will  not  omit  to  exer- 


In  Magney  v.  Roberts,  129  la.  218, 
222,  105  N.  W.  430,  the  court  said: 
"If  a  person  of  ordinary  prudence 
would  have  avoided  the  error  in  the 
order  of  confirmation  and  preserved 
his  lien  by  taking  and  recording  a 
sheriff's  deed,  or,  in  event  of  proceeding 
to  review,  exacted  adequate  security, 
then  Hendiyx  should  have  done  so, 
and  the  surety  was  released  to  the 
extent  of  the  loss  occasioned  by  such 
failure." 

"  Strange  v.  Fooks,  4  Giff .  408. 

'*Fennell  v.  McGowan,  58  Miss. 
261;  Shippen's  Adm.  v.  Clapp,  36  Pa. 
89. 

»*  City  Bank  ».  Young,  43  N.  H.  457, 
462. 


"  In  Freaner  v.  Yingling,  37  Md.  491, 
499,  the  court  said:  "If  .  .  .  the  cred- 
itor surrenders  or  abandons  the  fund 
or  security,  or,  in  case  of  the  security 
consisting  of  perishable  property,  he 
allows  it  to  be  taken  out  of  his  posses- 
sion and  destroyed,  or  for  the  want  of 
ordinary  care  and  attention  he  suffers 
it  to  perish  and  become  worthless  in 
his  hands,  then,  it  is  clear  upon  the 
plainest  principles  of  justice,  whatever 
loss  is  sustained  should  fall  upon  the 
creditor  rather  than  the  surety.  The 
case  of  Baker  v.  Brigg^,  8  Pick.  122,  is 
an  instance  of  this  class." 

^  Wasson  v.  Hodshire,  108  Ind.  26, 8 
N.  E.  621. 
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cise  some  degree  of  care,  though  he  cannot  be  ] 
strict  duties  of  a  trustee?^ 


§  1234.  Whether  surrender  of  security  of  less  vali 
claim  ever  totally  discharges  the  surety 

Though  the  statements  are  general  that  loss  o 
of  security  by  the  creditor  involves  the  loss  only  c 
tion  of  his  claim  against  the  surety  as  equals  the  \ 
security  lost  or  surrendered,  a  distinction  has  be€ 
an  EngUsh  decision  ^  between  securities  given  to  t 
at  the  time  of  the  original  contract  with  the  suretj 
reference  to  which,  therefore,  the  surety's  contract 
and  securities  given  to  the  creditor  later  or  undei 
cumstances.  In  the  former  case,  it  is  said  that  th* 
of  the  securities  involves  a  change  in  the  surety 
which,  like  any  alteration  of  risk,  discharges  the 
together.  This  seems  a  harsh  rule.  It  may  be  cor 
a  change  of  risk  imposing  an  uncertain  additioi 
on  the  surety  can  only  be  dealt  with  in  fairness  to 
by  discharging  him  altogether.  But  where  the  v 
curity  is  merely  a  readily  ascertainable  sum  o 
there  seems  no  reason  for  imagining  the  surety  h 


» In  City  Bank  v.  Young,  43  N.  H. 
457,  461,  the  court  said:  "If,  then, 
ordinary  diligence  is  required  in  the 
case  of  a  pawn,  pledge,  or  mortgage,  as 
between  the  immediate  parties;  and  if 
the  pawnee,  pledgee,  or  mortgagee, 
must  account  to  the  principal  for  any 
loss  caused  by  the  want  of  such  dili- 
gence, much  more  should  he  be  held 
to  account  to  the  surety  against  whom 
the  claim  is  one  rather  of  strict  law 
than  otherwise.  Indeed  it  would  be 
absurd  to  hold  that  the  surety  would 
not  be  discharged  by  the  negligence 
which  would  discharge  the  principal; 
and  it  would  be  equally  absurd  to  con- 
tend that  the  duty  of  the  creditor  to 
use  ordinaiy  care  was  lessened  by  the 
fact  that  there  was  a  surety.  .  .  . 
Between  this  dass  of  cases,  namely, 
the  release  of  securities  by  the  direct 


act  of  the  creditor,  and  1 1 
by  want  of  ordinary  can , 
destroyed,  we  are  unabi 
any  solid  distinction." 
»•  Polak  t;.  Everett,  1  i 
**  If  the  security  were  i 
trait,  for  instance,  of  tli 
retention  of  the  security 
itor  doubtless  is  of  great  i 
as  a  means  of  pressure  <  i 
than  ordinary  security  • 
saleable  value;  but  such 
oeptional,  and  not  suggi 
facts  in  Polak  v,  Evereti 
669,  where  the  securitie: 
consisted  of  claims  hai 
value  of  £4,000.    The  lo  < 
the  creditor  was  held  to  • 
surety  from  liability  o: 
£6,000. 
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loss  beyond  that  sum,  and  if  he  has  not,  it  is  obvious  injustice 
to  discharge  him  to  a  greater  extent.  ^^ 

§  1236.  Creditor's  refusal  of  tender  by  the  principal  dischar]ges 
the  surety. 

Actual  tender  of  payment  by  the  debtor  discharges  the 
surety.**  The  same  consequences  follow  from  refusal  by  the 
creditor  of  tender  by  the  surety,*'  since  the  surety's  rights 
against  the  principal  may  be  impaired  by  delay.  Anything 
short  of  actual  tender  by  the  principal,  it  has  been  said,  will 
not  discharge  the  surety.  Thus  a  statement  by  the  creditor 
that  he  does  not  care  to  have  the  debt  paid  at  once  is  not  of 
itself  sufficient.**  If  the  rule  is  not  to  be  one  of  pure  technical- 
ity, however,  it  should  be  held  that  if  the  creditor  by  positive 
word  or  act  prevents  the  receipt  of  payment,  which  otherwise 
would  have  come  to  him,  without  demand  or  activity  on  his 
part,  the  surety  should  be  excused.**  The  precision  of  a  tender 
should  be  immaterial  in  defining  an  equitable  defence.  But  a 
creditor  is  bound  to  no  positive  action  to  collect  his  claim. 
Therefore  the  failure  by  a  creditor  bank  to  appropriate  the 
balance  of  a  checking  account  as  a  set-off  against  a  matured 
obligation,**  or  to  appropriate  a  subsequent  deposit,*^  will 


^^  There  seems  no  disposition  in 
England  to  extend  the  decision  of  Polak 
V,  Everett,  1  Q.  B.  D.  609,  beyond  its 
special  facts.  See  Rainbow  v.  Juggins, 
5  Q.  B.  D.  138;  Greenwood  v.  FVancis, 
[1899]  1  Q.  B.  312,  322;  Taylor  v.  Bank 
of  New  South  Wales,  11  App.  Gas.  596, 
602.    But  qf,  infra,  {  1243. 

«>  Bartholow  v.  Bean,  18  Wall.  635, 
642,  21  L.  Ed.  866;  Guriac  v.  Packard, 
29  Gal.  194;  Bonner  v.  Nelsbn,  57  Ga. 
433,  437;  Spurgeon  v.  Smith,  114  Ind. 
453,  17  N.  E.  105;  Fisher  v.  Stocke- 
brand,  26  Kan.  565;  Sears  v. Van  Dusen, 
25  Mich.  351;  Johnson  v,  Ivey,  4  Gold. 
608,  94  Am.  Dec.  206;  Watson  v. 
Reed,  1  Tenn.  Gh.  196,  198;  Joslyn  v. 
Eastman,  46  Vt.  258.  Cf,  State  r. 
Alden,  12  Ohio,  59. 

«*  Sharp   9.    MiUer,    57    Gal.    415; 


(VGonor  v,  Morae,  112  Gal.  31,  44  P^ 
305. 

♦*  Glark  v,  Sickler,  64  N.  Y.  231,  21 
Am.  Rep.  606.  See  also  White  v.  Life 
Association,  63  Ala.  419,  35  Am.  Rep. 
45;  life  Association  v.  Neville,  72  Ala. 
617. 

**See  Spui^geon  v.  Smitha,  114  Ind. 
453,  456,  17  N.  E.  105;  Johnson  v. 
Mills,  10  Gush.  503. 

^  So  the  failure  of  a  creditor  corpo- 
ration to  refuse  to  transfer  the  debtor's 
stock  until  the  debt  was  paid  (as  the 
corporation  had  power  to  do),  did  not 
discharge  a  surety.  Perrine  v.  Fire- 
men's  Ins.  Go.,  22  Ala.  575. 

^^  Strong  V.  Foster,  17  G.  B.  201; 
Voss  V,  German-American  Bank,  83 
m.  599,  25  Am.  Rep.  415;  Second  Nat 
Bank  v.  Hill,  76  Ind.  223,  40  Am.  Rep. 
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has  matured  prior  to  the  request/'  and  that  the  principal  ^ 
within  the  jurisdiction  where  the  creditor  resides." 

The  excuse  of  non-residence  has  been  held  not  lost  by  pres- 
ence of  property  of  the  principal  in  the  creditor 's  jurisdiction.* 
In  some  jurisdictions  an  offer  to  indemnify  the  creditor  against 
costs  of  the  suit  must  be  made;^  and  in  others,  the  request 
must  state  in  terms  that  unless  complied  with  the  surety  will 
no  longer  be  liable.  ^^  Involuntary  sureties  or  those  who  be- 
come such  for  their  own  advantage,  as  indorsers  of  negotiable 
paper  who  did  not  indorse  for  acconmiodation,  are  denied  the 
privilege.^    Apart  from  statute  most  courts  have  altogetha' 

47  Pa.  476,  it  was  held  that  the  burden       Benedict  v.  Olson,  37  Minn.  431.  35 

N.  W.  10;  DiUon  v.  Russdl,  5  Neb.  4Si 

'^  Campbell  v,  Sherman,  151  Fa. 
70,  25  Atl.  35,  31  Am.  St.  R^.  735; 
Jackson  v.  Huey,  10  Lea,  184,  42  Am. 
Rep.  301. 

"  See  Fish  v.  Glover,  154  Hi.  86,  39 
N.  £.  1081;  Fensler  v,  Piather,  43  Ind. 
119;  Boatmen's  Savings  Bank  r. 
Johnson,  24  Mo.  App.  316. 

In  Wells  ».  Mann,  45  N.  Y.  327,  330 
(6  Am.  Rep.  93),  the  court  said:  "This 
case  [Pain  t;.  Packard,  13  Johns.  174,  7 
Am.  Dec.  369]  was  regarded  as  intro- 
ducing a  new  rule,  and  while  the  rale 
has  been  adhered  to  in  cases  strictly 
analogous,  the  courts  have  been  dis- 
inclined  to   extend   it.      (Trimble  p. 
Thorn,  16  Johns.  152;  King  v.  Baldwin, 
17  Johns.  384,  8  Am.  Dec.  415;  Henick 
V.  Borst,  4  Hill,  650;  Pitt  ».  Congdon, 
2  Comst.  352,  51  Am.  Dec.  299.)    In 
Trimble  v.  Tliom,  the  court  refused 
to  apply  it  in  an  action  by  the  holder 
of  a  promissory  note  a^gEunst  an  in- 
dorser,  who  had  indorsed  and  trans- 
ferred it  for  value,  on  the  ground  that 
although  an  indorser  is  in  the  nature  d 
a  surety,  he  is  answerable  upon  an  in- 
dependent contract.    Nor  has  it  been 
extended     to     engagements     which, 
though  collateral  in  form,  were  enteitd 
into  for  the  benefit  of  the  surety,  su^ 
sequent  to  the  original  transaction,  sod 
upon  a  new  or  independent  oonsiderar 
tion." 


was  on  the  creditor,  who  had  been 
duly  notified,  to  show  that  suit  would 
have  been  futile. 

»*Skale8  V.  Cox,  106  Ind.  261,  6 
N.  E.  622;  Hunt  v,  Purdy,  82  N.  Y. 
486,  37  Am.  Rep.  587;  Conrad  v.  Foy, 
68  Pa.  381;  Fidler  v,  Hershey,  90  Pa. 
363,  366. 

**  Davie  v.  Hatcher,  1  Woods,  C.  C. 
456;  Hightower  v,  Ogletree,  114  Ala. 
94,  21  So.  934;  Conklin  v.  Conklin,  54 
Ind.  289;  Phillips  v.  Riley,  27  Mo.  386; 
Warner  t?.  Beardsley,  8  Wend.  194; 
Seattle  Crockery  Co.  v.  Haley,  6  Wash. 
302,  33  Pac.  650.  In  Alcorn  v.  Com- 
monwealth, 66  Pa.  172,  an  instruction 
that  if  the  principal  at  the  time  of  the 
notice  had  moved  out  of  the  county 
and  taken  all  his  property  with  him 
the  surety  was  not  discharged,  but 
that  otherwise  he  was,  was  held  as 
favorable  to  the  siurety  as  he  could 
require.  But  in  Hayward  v.  Fullerton, 
76  la.  371, 39  N.  W.  651,  and  Meriden, 
etc.,  Co.  V.  Flory,  44  Ohio  St.  430,  7 
N.  E.  753,  the  court  construed  the 
local  statutes  which  gave  the  surety 
his  right  as  applicable  even  though 
neither  the  principal,  nor  so  far  as 
appears  any  property  belonging  to  him, 
was  within  the  creditor's  State. 

u  Conklin  v,  Conklin,  54  Ind.  289. 
But  see  contra^  Hancock  v.  Br3rant,  2 
Yerg.  476. 

"Huey   V.   Pinney,    5   Minn.   310; 
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§  1287.  A  surety  is  not  entitled  to  notice  of  the  principal's 
default. 
An  indorser  of  negotiable  paper  is  liable  only  upon  con- 
dition that  demand  has  been  made  at  maturity  upon  the  party 
primarily  liable,  and  prompt  notice  given  to  the  iadorser  of 
that  party's  default.  This,  however,  is  a  rule  peculiar  to 
iadorsers  and  has  no  general  application  to  the  law  of  surety- 
ship. An  acconmiodation  maker  though  he  would  be  dis- 
charged by  inequitable  dealing  of  the  holder  with  an  indorser 
known  by  the  holder  to  be  the  principal  debtor,*^  is  not  en- 
titled to  have  demand  first  made  upon  the  indoraer  or  to  notice 
that  the  indorser  has  failed  to  fulfil  the  duty  of  such  an  in- 
dorser to  such  a  maker  of  paying  the  note  at  maturity.** 
And  aside  from  the  case  of  parties  secondarily  liable  on  negoti- 
able paper,  there  is  little  authority  for  treating  the  obligation 
of  any  surety  as  either  conditional  upon  prior  demand  *^  uix>n 
the  principal  debtor,  or  excused  by  the  creditor's  failure  to 
make  such  a  demand,  imless  the  obligation  is  either  made  so 
in  express  terms  *'  or  by  necessary  imphcation  as  in  a  guarantee 
of  collectibility.*^    Nor,  except  in  the  case  of  a  guarantor,  is 

» See  infra,  {  {1260,  1260. 

**Neg.  Inat.  Law,  Sec.  60,  it^ra, 
{110. 

•>>  Walton  V.  Mascall,  13  M.  A 
W.  72,  462;  Avery  Drug  Co.  v.  Ely 
Robertson-Barlow  Drug  Co.,  194  Ala. 
607,  09  So.  031;  Crawford  v.  Chatta- 
nooga Sav.  Bank,  (Ala.  1919),  82  So. 
163;  Treweek  v.  Howard,  106  Cal.  434, 
39  Fbc.  20;  Gage  v.  Mechanics'  Nat. 
Bank,  79  HI.  62;  Booth  v.  Irving 
Nat.  Exch.  Bank,  116  Md.  668,  674, 
82  Atl.  662;  Carr  v.  Cant,  34  Mo.  613; 
Allen  V,  Rightmere,  20  Johns.  366, 
11  Am.  Dec.  288;  Ecdeston  v.  Sands, 
108  N.  Y.  App.  Div.  147,  96  N.  Y. 
S.  1107;  Firat  Nat.  Bank  v.  Story, 
63  N.  Y.  Misc.  429,  103  N.  Y.  S. 
233;  Haynes  v.  Synnott,  160  Pa.  180, 
28  Atl.  832;  Wallace  v.  Richards,  16 
Utah,  62,  60  Pac.  804;  Essex  v.  Park, 
11  Up.  Can.  C.  P.  473.  But  see  contra 
Smith  V.  Bainbridge,  6  Blackf.  12; 
Howe  V.  Nickels,  22  Me.  176. 


•*  First  Nat.  Bank  v.  Story,  200 
N.  Y.  346,  03  N.  E.  040,  34  L.  R.  A. 
(N.  S.)  164. 

**  It  has  been  held  in  Pennsyivania 
that  a  guaranty  without  more  amounts 
shnply  to  a  guaran^  of  ooUectibili^. 
Isett  V.  Hoge,  2  Watts,  128;  Brown  v. 
Brooks,  26  Pft.  210;  Hoffinan  9. 
Bechtel,  62  Pa.  100;  National  Loan, 
etc.,  Society  o.  lichtenwalner,  100 
Pa.  100,  46  Am.  Rep.  359;  Hartman 
V.  First  Nat.  Bank,  103  F^  581; 
Tissue  V,  Hanna,  168  Pa.  384,  27 
Atl.  1104.  But  the  Federal  oomt 
in  deciding  a  case  involving  Pennsyl- 
vania law,  asserted  that  the  question 
was  one  of  general  commercial  law, 
Court  in  holding  a  general  guaranty 
of  payment  depended  upon  the  exer- 
cise of  due  diligence  in  collecting 
from  the  principal  debtor,  was  anomal- 
ous and  not  to  be  followed.  Johnson  t. 
Charles  D.  Norton  Co.,  169  Fed.  361, 
86  C.  C.  A.  361.  The  Pennsylvania 
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principal's  default.  Where  the  perfonnance  is  indefinite  in 
amount  or  time^  though  many  cases  sustain  the  same  rule," 
there  is  much  authority  supporting  the  guarantor's  right  to 
notice  of  default.^  On  principle  it  seems  that  the  latter  deci- 
sions are  right  wherever  the  situation  is  such  as  to  bring  the 
guaranty  within  the  rule  that  ''where  a  party  stipulates  to  do 
a  certain  thing  in  a  certain  specific  event  which  may  become 
known  to  him,  or  with  which  he  can  make  himself  acquainted, 
he  is  not  entitled  to  any  notice,  unless  he  stipulates  for  it;  but 
when  it  is  to  do  a  thing  which  lies  within  the  peculiar  knowl- 
edge of  the  opposite  party,  then  notice  ougiht  to  be  given  him."^ 


685;  Volts  o.  Harris,  40  Ul.  165;  Frash 
r.  Polk,  67  Ind.  55;  Kline  v,  Raymond, 
70  Ind.  271  (but  see  Gaff  v.  Sims,  45 
Ind.  262;  Waid  v.  Wilaon,  100  Ind. 
52;  Welch  v.  Walsh,  177  Mass.  555, 
59  N.  E.  440,  52  L.  R.  A.  782,  83  Am. 
St.  Rep.  302  (overruling  expressions 
in  earlier  decisions);  Cumberland 
Glass  Mfg.  Go.  v.  Wheaton,  206  Mass. 
425,  94  N.  £.  803;. Snyder  v,  GUck, 
112  Ind.  293,  13  N.  E.  581);  Douglass 
V,  Howland,  24  Wend.  35;  Barhydt 
V.  Ellis,  45  N.  Y.  107;  Gonant  v. 
Jones,  50  N.  Y.  App.  D.  336,  64  N.  Y. 
8.  189;  Weiler  v,  Henarie,  15  Greg. 
28,  13  Pac.  614;  Bank  v.  Hammond, 
1  Rich.  281;  Garroll  Gounty  Savings 
Bank  v.  Strother,  28  S.  G.  504,  6  S. 
E.  313;  Hunter  v.  Dickinson,  10 
Humph.  37  (but  see  Kannon  v.  Nedy, 
10  Humph.  288;  Rhodes  v,  Morgan, 
1  Baxt.  360);  Mallory  v.  Lyman,  3 
Finn.  (Wis.)  443.  But  see  ooiOra— 
Ringgold  V.  Newkirk,  3  Ark.  96. 

••  Treeweek  r.  Howard,  105  Gal.  434, 
39  Pac.  20  (statutory);  Redfield  r. 
Haight,  27  Gonn.  31;  Kinchdoe  v. 
Holmes,  7  B.  Mon.  5,  45  Am.  Dee.  41; 
Lowe  t?.  Beckwith,  14  B.  Mon.  184,  58 
Am.  Dec.  659;  Heyman  v.  Dooley,  77 
Md.  162,  26  Atl.  117,  20  L.  R.  A.  257; 
Booth  V,  Irving  Nat.  Exch.  Bank,  116 
Md.  668,  82  Atl.  652;  Fanners'  <ftc. 
Bank  t;.  Kercheval,  2  Mich.  504;  Grant 
V.  Hotchkiss,  26  Barb.  63;  Yancey  v. 


Brown,  3  Sneed,  89;  Tnin  v,  Jones,  11 
Vt.  444;  Noyes  v.  Nichols,  28  Vt.  159. 

**  Rejmolds  v.  Dou^^ass,  12  F^  497, 
9  L.  Ed.  1171;  Wildes  v.  Savage,  1 
Story,  22;  Dunbar  v.  Brown,  4  McL 
166;  Gahuzac  v,  Samini,  29  Ala.  288; 
McGullum  9.   Gushing,   22  Ark.  540 
(see  Falls  Gity  Gonst.  Go.  v.  Board- 
man,  111  Ark.  415,  163  S.  W.  1134); 
Mayberry  v.  Bainton,  2  Harringt  24; 
Mamerow  v.  National  Lead  Go.,  206 
m.  626,  69  N.  E.  504,  99  Am.  St.  Rep. 
196  (see    also    Fort   Dearborn   NsL 
Bank  v.  MiUer,   178  HL  App.  450); 
Smith  V,   Bainbridg^   6  Blackf.  12; 
Furst,  etc.,  Mfg.  Go.  v.  Black,  111  IncL 
308,  12  N.  E.  504;  Stewart  v.  Knight, 
etc..  Go.,  166  Ind.  496,  76  N.  E.  743; 
Young  9.  Merle  &c.  Mfg.  Go.,  1S4 
Ind.  403,  110  N.  E.  669;  Davis  Sewing 
Mach.  Go.  9.  Mills,  55  Iowa,  543,  8  N. 
W.  356;  Howe  v.  Nickds,  22  Me.  175; 
American  Agr.  Ghem.  Go.  v.  Ellsworth, 
109  Me.  195,  83  AtL  546;  Glaik  r. 
Remington,    11    Met.   361;   Vina!  v. 
Richardson,   13    All.   521;  Bishop  f. 
Eaton,  161  Mass.  496,  501,  37  N.  R 
665, 42  Am.  St.  Rep.  437;  Montgome^r 
9.  Kellogg,  43  Miss.  486^  5  Am.  Bepi 
508;  Rankin  9.  Ghilds,  9  Mo.  665; 
Sullivan  v.  Field,  118  N.  a  358,  24  S. 
E.  735;  Robinson  Mfg.  Go.  9.  Bradley, 
71  Wash.  611,  129  Pac.  382. 

»  Vyse  V,  Wakefield,  6  M.  A  W.  442. 
See  supra,  {  894. 
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But  generally  it  is  held,  where  notice  to  the  surety 
that  the  lack  of  it  is  an  excuse  which  he  has  thebur< 
lishing;  rather  than  the  existence  of  notice  a  condi 
ent  which  the  creditor  must  proveJ^  Failure  to  gi 
default;  when  such  notice  is  held  necessary,  hag 
e£Fect  than  to  afford  appellant  a  defence  to  the  ex 
sustained  loss  or  damage  as  a  result  of  such  f ailu 
him;^'  ^^  imless  an  express  stipulation  in  the  coi 
it  a  greater  effects*  It  should  be  observed,  ho 
notice  may  be  made  an  express  condition  of  the  si 
tract;  and  the  contracts  of  compensated  sureties 
contain  such  a  condition.^^ 


§  1288.  Notice  when  required  must  be  given  withi 
able  time. 

Where  lack  of  notice  of  def aidt  may  discharge  a 
creditor  in  order  to  protect  himself  must  not  only 
but  the  notice  must  be  sent  within  a  reasonable 


^^  See  cases  cited  in  next  to  the  last 
note. 

"Swisher  v.  Deering,  204  111.  203, 
206,  68  N.  £.  517.  To  the  same  effect 
see  Davis  v.  Wells,  Fargo  &  Co.,  104 
U.  S.  159,  26  L.  Ed.  686;  DUnois  Surety 
Ck).  V.  Huber,  57  Ind.  App.  408,  107 
N.  E.  298;  McClure  t;.  Freeborn  &c. 
Co.,  97  Kans.  695,  156  Pac.  692; 
American  Ag.  Chem.  Co.  v.  Ellsworth, 
109  Me.  195, 197, 83  Atl.  546;  Cumber- 
land Glass  Mfg.  Co.  V.  Wheaton,  208 
Mass.  425,  433,  94  N.  E.  803;  Peerless 
Casualty  Co.  v,  Howard,  77  N.  H.  355, 
92  Atl.  165;  Bross  v.  McNicholas,  66 
Oreg.  42,  133  Pac.  782,  Ann.  Cas. 
1915  B.  1272. 

^'See  American  Indenmity  Co.  v. 
Board  (Tex.  Civ.  App.),  200  S.  W.  592. 

'*  Fidelity,  etc.,  Co.  ».  Courtney,  186 
U.  S.  342,  46  L.  Ed.  1193,  22  Sup.  Ct. 
833);  National  Surety  Co.  v.  Long, 
125  Fed.  887,  60  C.  C.  A.  623;  United 
States  Fidelity,  etc.,  Co.  v.  Rice,  148 
Fed.  206,  78  C.  C.  A.  164;  United 
States  V.  Fidelity,  etc.,  Co.,  224  Fed. 


866,  140  C.  C.  A.  288; 
Fidelity  Ac.  Co.  v.  Wa 
42, 160  C.  C.  A.  182;  Fi( 
V,  Robertson,  136  Ala.  3 
Bankers'  Surety  Co.  v, ' 
492,  177  S.  W.  20;  So 
Cook  Brewing  Co.,  11 
S.  E.  413;  Savannah  I 
Fidelity  Ac.  Co.,  (Ga. 
S.  E.  113;  Hughes  v.  Gl 
Co.,  139  Minn.  417,  16 
Hurley  v.  Fidelity,  etc. 
App.  88,  68  S.  W.  958; 
Illinois  Surety  Co.,  170 
261, 155  N.Y.S.  1041;  S 
(Oreg.),  179  Pac.  488; 
Co.  V.  Heinzerling,  39 
Pac.  742;  Montreal 
missioners  v,  Guar^tee 
Sup.  Ct.  542.  See  also  ^ 
land  Casualty  Co.,  71 
Atl.  900,  93  Am.  St.  Re] 
7*Mamerow  v.  Natio 
206  lU.  626,  69  N.  E.  5 
Rep.  196;  Furst,  etc., 
Black,  111  Ind.  308,  315 
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notice  is  given  promptly  the  analogy  of  the  law  govenung 
notice  to  parties  secondiurily  liable  on  n^otiable  paper^  makes 
the  inference  strong  that  the  notice  is  sufficient  although  by 
chance,  events  follow  one  another  so  quickly  that  the  surety 
loses  an  opportunity  to  protect  himself.  On  the  other  hand, 
though  notice  is  long  delayed,  unlike  the  rule  for  parties 
secondarily  liable  on  negotiable  instruments,  the  guarantor  is 
not  discharged  if  in  fact  no  injury  is  caused  him  by  the  delay;  ^ 
unless  the  contract  itself  makes  the  giving  of  notice  within  a 
specified  time  or  immediately  an  express  condition.  If  so,  the 
condition  must  be  fulfilled.^ 


§  1239.  Variation  or  alteration  of  the  contract  between  cred- 
itor and  principal  if  it  varies  the  surety's  contract 
discharges  him. 

The  surety  can  be  held  only  to  the  contract  which  he  has 
made.  This  contract  may  be  in  terms  identical  with  the  con- 
tract of  the  principal,  as  where  both  sign  an  obligation  ab- 
solute in  terms;  or  the  siurety's  contract  though  not  identical 
in  terms  with  the  principal's  may  adopt  as  part  of  itself  the 
contract  with  the  principal;  as  where  the  surety  guarantees 
the  principal's  performance  of  a  specific  contract.  It  is  ob- 
vious that  in  either  of  such  cases  a  change  in  the  contract 
agreed  upon  by  creditor  and  principal  without  the  consent 
of  the  surety  will  dischai^e  the  latter  from  any  liability  for 
a  subsequent  breach  of  the  altered  contract.^    He  cannot 

Oxford  Bank  v,  Haynes,  8  Pick.  423, 19 
Am.  Dec.  334;  Sentinel  Co.  v.  Smith, 
143  Wifl.  377,  380,  127  N.  W.  943. 

'"See  cases  dted  in  the  preceding 
section,  and  in  the  first  note  in  this 
section. 

"  Fidelity,  etc.,  Co.  v.  Courtney,  186 
U.  S.  342,  46  L.  Ed.  1193,  22  Sup.  Ct. 
833;  Fidelity,  etc.,  Co.  v,  Robertson, 
136  Ala.  379,  34  So.  933;  Bankers' 
Surety  Co.  v.  Watt,  118  Ark.  492,  177 
S.  W.  20;  Larrabee  v.  Title  Guaranty, 
etc.,  Co.,  250  Pa.  135,  95  Atl.  416; 
Montreal  Harbor  Comnussionera  v. 
Guarantee  Co.,  22  Can.  Sup.  Ct. 
642. 


"But  a  new  ocmtraet 
principal  and  creditor  thou^  rdating 
to  the  same  matter  does  not  necessarily 
discharge  the  original  oontractw  The 
second  may  be  collateral  or  cumula- 
tive; Stewart  v.  Johnson,  87  Ga.  97, 
13  S.  E.  258;  State  v.  Mitchell,  132  Ind. 
461,  32  N.  E.  86;  Abshire  0.  Rowe,  112 
Ky.  545,  66  S.  W.  394,  56  L.  R.  A.  936^ 
99  Am.  St.  R^.  302;  Brooks  v.  Whii- 
more^  142  Mass.  399,  8  N.  £.  117;  as 
where  a  note  taken  from  a  principal 
debtor  who  is  in  default  is  taken  as 
collateral  security.  Barker  v.  United 
States  FideUty  dbc.  Co.,  228  Mass.  421, 
117  N.  E.  894. 
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cases  the  surety's  defence,  if  he  has  one,  is  equitable  and  not 
stricH  juris.  That  he  has  an  equitable  defence,  if  the  change 
in  the  principal's  contract  materially  affects  the  risk  of  his 
own  and  the  creditor  was  a  party  to  this  change  of  risk, 
will  appear  from  the  following  sections.  It  is  true  that  it 
will  not  often  be  important  whether  the  surety's  defence  is 
equitable  or  is  based  on  an  insistence  on  the  strict  terms  of 
his  contract,  and  it  is  also  true  that  the  line  dividing  the  two 
classes  of  cases  is  shadowy,  since  it  is  not  always  easy  to  say 
whether  or  not  the  surety's  promise  incorporates  Jby  refer- 
ence into  itself  all  the  terms  of  the  principal's  contract,^ 
Nevertheless,  it  is  desirable  to  make  the  distinction  in  orda* 
to  protect  the  creditor  in  some  instances  from  loss  of  his 
claim  against  the  siu*ety,  where  the  terms  of  the  latter's  con- 
tract are  not  sought  to  be  varied,  and  the  change  in  the  con- 
tract of  principal  and  creditor  has  no  material  effect  upon 
the  surety's  risk.*' 


ttThe  dktinction  is  suggeeted  in 
Museum  of  Fine  Arts  v,  American 
Bonding  Co.,  211  Mass.  124,  127,  97 
N.  E.  633.  "  If  the  agreement  between 
the  plaintiff  and  Stannaid,  for  the  due 
performance  of  which  by  Stannard 
the  defendants  severally  bound  them- 
selves as  sureties,  was  materially 
changed  by  the  action  of  the  plaintiff 
and  Stannard  without  the  knowledge 
and  consent  of  the  defendants,  they 
would  be  discharged  from  any  further 
liability.  Warren  v.  Lyons,  152  Mass. 
310,  312,  25  N.  E.  721;  Germania  Fire 
Ins.  Co.  V,  Lange,  193  Mass.  67,  69,  78 
N.  E.  746.  If  without  such  change 
the  plaintiff  gave  up  or  parted  with  any 
security  which  it  had  from  Stannard, 
or  any  means  of  payment  to  which 
under  its  contract  it  was  entitled  for 
the  satisfaction  of  whatever  demand 
might  accrue  to  it  against  him  by 
virtue  of  the  contract  between  them  or 
any  right  which  otherwise  would  have 
been  available  to  the  defendants  as  an 
indenmity  or  a  protection  to  diminish 
their  loss  under  their  respective  con- 
tracts of  suretyship,  then  their  liability 


would  be  diminished  to  the  extent  of 
what  was  thus  parted  with.  They 
would  not  be  wholly  discharged  unleaB 
the  value  of  what  had  been  given  up 
equalled  the  total  amount  of  their 
liability;  but  they  would  be  rdieved 
pro  tanto.  Guild  v.  Butler,  127  MasB. 
386;  St.  John's  College  v.  MtoB  In- 
demnity Co.,  201  N.  Y.  335,  94  N.  E. 

«*In  Ward  v.  National  Bank,  8 
App.  Cas.  755,  the  variation  of  con- 
tract was  made  with  M,  a  co-surety 
of  the  defendant,  not  with  the  prin- 
cipal debtor,  but  since,  as  between 
M  and  the  defendant  each  was  a 
principal  as  to  part  of  the  debt,  and 
a  surety  as  to  the  remainder,  the 
question  involved  is  the  same  as  if  M 
had  been  a  principal  debtor.  See 
i^frOf  §  1263.  The  change  in  questioo, 
however,  an  increase  in  the  amount 
which  M  guaranteed  if  it  affected 
the  defendant  at  all,  would  increase 
rather  than  diminish  his  right  of 
contribution,  and  the  court  hdd  the 
defendant's  liability  to  the  creditar 
unaffected. 
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§  1240.  Variation  of  risk  by  change  in  the  principa 

Under  the  principles  stated  in  the  preceding 
the  creditor  varies  the  terms  of  his  agreement  wi 
cipal,  a  surety  who  has  contracted  only  to  ans 
performance  of  the  original  contract  will  be  disci 
liability  for  breaches  of  the  altered  contract.*^   Thi 


In  Gansevoort  Bank  v.  Empire 
State  Surety  Co.,  123  N.  Y.  App.  Div. 
331,  107  N.  Y.  S.  998,  the  plaintiff 
bank,  when  requested  to  discount  a 
note,  demanded  security  for  its  pay- 
ment and  the  defendant  executed  an 
undertaking  conditioned  that  if  the 
discount  were  made  it  would  pay 
such  part  of  the  indebtedness  as  the 
maker  of  the  note  failed  to  discharge. 
The  note  was  discoimted  and  the 
proceeds  credited  to  the  maker's  ac- 
count, but  immediately  thereafter 
the  bank  demanded  that  the  maker 
give  his  check  for  a  portion  of  the 
amoimt  in  order  that  a  balance  should 
remain  on  deposit,  which  check  the 
maker  gave  under  protest.  In  an 
action  against  the  surety  after  the 
maker's  default  in  payment,  it  was 
held  that  there  was  no  variance  of 
the  terms  of  the  guuunty  sufficient 
to  release  the  surety. 

MWhitcher  v.  Hall,  5  B.  &  C.  269; 
Northwestern  Ry.  Co.  v,  Whinray, 
10  Ex.  77;  United  States  v,  Freel,  186 
U.  8.  309,  46  L.  Ed.  1177,  22  Sup.  Ct. 
876;  Mundy  v.  Stevens,  61  Fed.  77, 
9  C.  C.  A.  366,  17  U.  S.  App.  442; 
St.  Louis  Co.  V,  Hayes,  71  Fed. 
110,  17  C.  C.  A.  634,  30  U.  S.  App. 
529;  United  States  v.  Mclntire,  111 
Fed.  590;  Parke  &  Lacy  Co.  v.  White 
River  Lumber  Co.,  110  Cal.  658,  43 
Pac.  202;  Rowan  v.  Sharps'  Rifle  Mfg. 
Co.,  33  Conn.  1;  Chester  v.  Leonard, 
68  Conn.  495,^37  Atl.  397;  State  v. 
Spittler,  79  Conn.  470,  65  Atl.  949; 
Bethune  v.  Dozier,  10  Ga.  235;  Little 
Hock  Furniture  Co.  v.  Jones,  13  Ga. 
App.  502,  79  S.  E.  375;  Zimmerman 
V.  Judah,  13  Ind.  286,  22  Ind.  388; 


Hubbard  v.  First  Sta 
App.  1916),  114  N.  E.  ( 
Ward,  1  Kans.  App.  6 
Kans.  App.  289,  51  Pf 
&c.  Co.  V,  International 
La.  409,  37  So.  10;  Pk 
Sewing  Machine  Co., 
36  AU.  115;  Schwart 
Surety  Co.,  231  Mas 
E.  424;  Erickson  v,  Br 
10,  55  N.  W.  62;  Wyn 
western  Co.  (Miss.),  8 
0.  Kiso,  81Mo.  241;Be 
Mo.l79,22S.W.620;E 
125  Mo.  72,  28  S.  W. 
Inv.  Co.  V.  Kansas  C 
Scales  Co.  (Mo.),  20 
Johannes  v.  St.  Reg 
(Mo.  App.),  188  S.  W. 
V,  Sheldon,  35  Neb.  i 
1104;  Watriss  ».  Pierce, 
Bangs  V.  Strong,  7  Hil 
Dec.  64,  4  N.  Y.  315;  1 
137  N.  Y.  307,  33  N.  ] 
St.  Rep.  731;  Smith  v.  N 
Y.  241,  42  N.  E.  669; 
ence  Iron  Co.,  222  N. 
E.  629;  New  York  L.  In 
81  N.  Y.  App.  D.  92, 
Metropolitan  Trust  Co 
N.  Y.App.  D.  442,  13€ 
Northern  Light  Lodge 
7  N.  D.  146,  73  N. 
V.  Dulaney  (Okl.),  1 
Cottage  Home  Remedy 
(Okl.),  162  Pac.  185; 
Co.  V,  Banigan,  36  R.  I. 
Lane  v.  Scott,  57  Tex. 
V,  Watson,  76  Tex.  25, 
Heldenfels  v.  School  ' 
Civ.  App.),  182  S.  W 
land  Life  Ins.  Co.  v. 
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of  a  building  contractor  will  be  discharged  by  any  material 
change  agreed  upon  between  owner  and  contractor.*^  A 
change  in  the  covenants  of  a  lease  without  the  consent  of  a 
guarantor  will  discharge  him.^ 

A  fidelity  bond  for  a  ^' clerk  and  storekeeper''  will  not 
bind  the  surety  for  the  fidelity  of  the  employee  after  he  has 
been  made  merely  ^'clerk''  at  a  reduced  salary,  the  office  of 
storekeeper  being  given  to  another.^  A  change  in  the  per- 
son who  imdertakes  the  performance  as  principal  for  which 
the  surety  has  bound  himself  is  also  fatal.  A  surety's  agree- 
ment to  be  answerable  for  A's  default  under  a  contract  which 
does  not  contemplate  assignment  will  not  bind  the  surety 
for  a  default  of  A's  assignee."    And  a  surety  for  the  debts 

Kate  Conflt.  Co,  273  Mo.  279,  202 
S.  W.  568;  Maiylaiid  Caaoalty  Go. 
V.  Weilston,  47  Okl.  417,  148  P^ 
091;  O'Neil  Eogineeriiig  Co.  v.  Lekd^ 
(Okl.)  182  Pac.  650.  Nor  wiU  he  be 
if  the  changes  are  made  before  the 
surety  signs  his  contract  and  are 
known  to  the  surety.  Columbia 
Security  Co.  v.  JBtD&  Accident  Ac 
Co.  (Wash.),  183  Pftc.  137. 

"Ziegler  v.  Hallahan,  126  Fed. 
788;  Berman  v.  Shelby,  93  Ark.  472, 
125  S.  W.  124;  New  York  v.  Oaik, 
84  N.  Y.  App.  Div.  383,  82  N.  Y.  S. 
855.  C/.  Laskey  v.  Bew,  22  Cal.  App. 
393,  134  Pftc.  358.  Accepting  for 
several  months  a  reduced  rent  and 
giving  the  tenant  a  receipt  in  full 
will  not  release  the  sureties  on  the 
tenant's  bond  from  liability  for  other 
defaults.  Dodge  v.  Chapman  (CaL 
App.),  183  Pac.  966.  A  guarantee 
of  a  sublease  is  not  disduuqged  by  the 
sublessor's  surrender  of  his  leasee 
and  the  acquisition  of  his  interest 
by  othen  to  whom  the  sublessee 
paid  the  rent.  Brewster  Cigar  Co.  v. 
Atwood  (Wash.),  182  Pftc.  564. 
.  «King  0.  Herran  [1903]  2  I.  R. 
474.  Cf.  ManhaU  v.  Bzaineid,  253 
P^.  35,  97  Atl.  1057. 

*  Northern    Minn.    Drainage    Co. 
V.  Equitable  Surety  Co.,   131  Minn. 


av.  App.),  211  S.  W.  460;  Nichols 
V.  Palmer,  48  Wis.  110,  4  N.  W.  137; 
Titus  V.  Durkee,  12  Up.  Can.  C.  P. 
367. 

••  MiUer  v.  Friedhehn,  82  Ark.  592, 
102  S.  W.  372;  Barrett-Hicks  Co.  v, 
Glap,  14  Cal.  App.  289,  111  Pac.  760 
Stote  V.  Hillis  (bid.  App.)  124  N.  E. 
515;  Bartlett  v,  Illinois  Surety  Co.,  142 
la.  538,  119  N.  W.  729;  PoKce  Jury, 
etc.,  of  Vernon  v,  Johnson,  111  La. 
279,  35  So.  550;  Schwarti  v.  American 
Surety  Co.,  231  Mass.  490,  121  N.  E. 
424;  Norwegian  Congregation  v. 
United  States  Fiddity,  etc.,  Co.,  83 
Minn.  269,  86  N.  W.  330;  Poe  v.  Cam- 
eron, 130  Minn.  15,  153  N.  W.  129 
(qf.  Milavets  v,  Oberg,  138  Minn.  215, 
164  N.  W.  910);  Utterson  ir.  Ehnore, 
154  Mo.  App.  646,  136  S.  W.  9;  St. 
Johns  College  v.  .£tna  Indenmity  Co., 
201  N.  Y.  335,  94  N.  E.  994;  Enter- 
prise Hotel  Co.  V,  Book,  48  Or.  58, 
85  Pac.  333;  Zang  v.  Hubbard,  etc.,  Co. 
(Tex.  Civ.  App.),  125  S.  W.  85  (</. 
(Barrett  p.  Dodson  (Tex.  Civ.  App.), 
199  S.  W.  675);  Kracht  v.  Enter- 
prise State  Surety  Co.,  62  Wash.  339, 
113  Pac.  773.  The  change  may  be 
so  immaterial  that  the  surety  will 
not  be  discharged.  Bankers'  Surety 
Co.  V,  Elkhom  &c.  Dist.,  214  Fed. 
342,   130  C.  C.  A.  650;  Kennett  v. 
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of  a  co-partnership  is  not  liable  for  debts  inci 
change  in  the  firm;^  or  after  the  assumption  of 
by  a  receiver  of  the  debtor.  ^  Nor  will  engages 
acts  of  an  individual  continue  when  another  is  as€ 
him  as  partner.**^ 

Likewise  a  guaranty  given  to  a  firm  coverinj 
to  it  arising  from  dealing?  with  another  will  no 
gations  arising  from  such  dealings  after  a  change 
bership  of  the  firm.*^*    A  mere  formal  change, 
not  fatal.    Thus  in  the  case  of  a  continuing 
change  simply  in  the  name  of  a  corporation  ha 
not  to  affect  the  gua;ranty,*^  and  there  is  a  di 


243,  164  N.  W.  1002;  Standard  Sew- 
ing Mach.  Co.  V,  Smith,  51  Mont. 
245,  152  F^.  38.  See  also  Schoon- 
over  V.  Osborne,  108  la.  453,  79  N. 
W.  263;  BriU  v,  Friedhoff,  102  N.  Y. 
Misc.  565,  160  N.  Y.  S.  193;  King 
9.  Battereon,  13  R.  I.  117,  43  Am. 
Bep.  13. 

*•  Backhouse  v.  Hall,  6  B.  &  S.  507; 
Dupee  V.  Blake,  148  111.  453,  35  N.  E. 
867;  Burch  v.  De  Rivera,  53  Hun, 
367,  24  N.  Y.  St.  Rep.  770;  Stand- 
ard Oil  Co.  V.  Amestad,  6  N.  Dak. 
255,  69  N.  W.  197,  34  L.  R.  A.  861. 
See  also  Peery  v.  Merrill  (Okl.),  179 
Fac.  28.  Cf.  Pakner  v.  Bass,  56 
N.  Y.  523;  Hayden  v.  Hill,  52  Vt. 
259. 

In  Richardson  v,  Steuben  Ck>unty, 
226  N.  Y.  13,  122  N.  E.  449,  however, 
a  guaranty  of  performance  by  the 
''George  W.  Hallock  Bank''  was 
held  not  invalidated  by  a  change 
of  membership  of  the  partnership 
owning  the  bank.  It  was  found  that 
the  surety  did  not  know  whether 
the  bank  was  a  partnership  or  a 
corporation,  and  the  court  held  that 
the  contract  was  made  with  refer- 
ence to  the  bank  as  an  institution, 
rdying  upon  Barclay  v,  Lucas,  1 
T.  R.  292;  Metcalf  v.  Bruin,  12  East, 
400. 


*^Hanna  v,  Florence 
N.  Y.  290,  118  N.  E.  62 

*^  Spokane  Union  i 
V,  Maryland  Casualty  C 
Pac.  3. 

•*  Myers  v.  Edge, 
Strange  v.  Lee,  3  East,  i 
V,  Oakes,  4   Russ.  Ch. 
Plum,  75  N.  J.  L.  883, 
L.  R.  A.  (N.  S.)  1231 
Watson,  16  Johns.  100; 
gomery,  3  Tex.  199;  Coc 
&  Malting  Co.  v,  Stan 
In  Crane  Co.  v.  Specht 
57  N.  W.  1015,  42  Am. 
the  court  held  that  a 
name  of  a  corporation 
guarantee  ran,   invalid 
future  dealings — an  un^ 
suit,  opposed  to  cases  dt 

"SooviU  Mfg.  Co.  V. 
111.  462,  114  N.  E.  181, 
1918  E.  602;  citing  City 
V.  Phelps,  97  N.  Y.  44, 49 
See  also  Bradford  Old 
cliffe,  [1918]  2  K.  B.  833; 
Co.  V,  John  Davis  Co., 
37  Sup.  Ct.  614, 61  L.  E( 
V.  Backus,  117  N.  Y.  196 
Springfield  Lighting  C 
98  Mo.  App.  227,  68  S. 
V,  King,  74  S.  Car.  251, 
But  see  Crane  Co.  v.  S\ 
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treat  slight  variations  in  the  contract  less  strictly  in  favor 
of   a   compensated   surety   than  in   favor   of  a   gratuitous 
surety .^^    If  the  creditor  has  not  assented  to  a  dischai^ge  of 
the  original  debtor  the  surety  will  be  liable  for  the  debtor's 
failure  to  perform  as  well  where  he  attempts  performance  by 
an  assignee  or  agent  as  where  he  undertakes  to  continue 
the  work  himself; ''  and  where  the  performance  guaranteed 
is  merely   the  payment  of  money,   an  assignment   by  the 
principal  of  the  right  to  enjoy  the  consideration  for  which 
the  money  is  payable,  the  principal  stUl  remaining  liable  to 
pay  this,  will  not  discharge  the  surety.'^ 

A  surety  is  none  the  less  discharged  by  a  change  in  the 
terms  of  the  principal's  contract,  for  the  performance  of 
which  the  siurety  has  bound  himself,  when  the  change  might 
not  be  thought  disadvantageous  to  him.'^  But  an  agree- 
ment merely  to  remit  part  of  the  performance  due  from  the 
principal  without  changing  its  character,  as  by  lessening  the 
amount  of  rent  to  be  paid  imder  a  guaranteed  lease,**  or  by 
providing  for  a  lower  rate  of  interest  on  a  debt  than  the  con- 
tract provides  for,*^  or  by  waiving  a  portion  of  the  perform- 

Sup.  Ct.  337;  Gartmel  v.  Newton,  79 
Ind.  1;  Schwartz  v,  American  Surety 
Co.,  231  Mass.  490,  121  N.  £.  424; 
Poe  V.  Cameron,  130  Minn.  15,  153  N. 
W.  129;  Neuwirth  v.  Moydell,  188  Mo. 
App.  467,  174  S.  W.  206;  Bangs  v. 
Strong,  7  HiU,  250,  42  Am.  Dec  64; 
American  Bonding  Co.  v.  Kelly,  172 
N.  Y.  App.  D.  437,  158  N.  Y.  S.  812; 
Bauschard  Co.  v.  Fidelity  Ac,  Co.,  25 
Pa.  Super.  370;  Dey  v.  Martin,  78  Va. 
1;  Spokane  Union  Stockyards  Co.  v. 
Maryland  Casualty  Co.  (Wash.),  178 
Pac.  3;  Leonard  v.  County  Court,  25 
W.  Va.  45;  Titus  v.  Durkee,  12  U.  C. 
(C.  P.)  367. 

**  Preston  v.  Huntington,  67  Mich. 
139,  34  N.  W.  279;  Dodd  v.  Vuoovich, 
38  Mont.  188,  99  P^.  296. 

'^  Cambridge  Sav.  Bank  v.  Hyde^ 
131  Mass.  77,  41  Am.  Rep.  193.  Qf, 
decisions  holding  even  a  beneficial 
alteration  of  the  writing  itself  dis- 
charges a  party  to  it.     Ifrfra,  g  1903. 


123,  57  N.  W.  1015,  42  Am.  St.  Rep. 
562. 

**  Justice  V,  Empire  State  Surety  Co., 
209  Fed.  105;  American  Bonding  Co. 
0.  United  States,  233  Fed.  364,  147  C. 
C.  A.  300;  Doyle  v.  Faust,  187  Mich. 
108,  153  N.  W.  725;  Buta  v.  United 
States  Metal  Products  Co.,  255  Pa. 
53,  99  Atl.  169.  See  also  People  v, 
Traves,  188  Mich.  345,  154  N.  W.  130; 
Young  9.  American  Bonding  Co.,  228 
Pa.  373,  77  Atl.  623;  and  wpra, 
§625. 

**  Los  Angeles  Stone  Co.  V.  National 
Surety  Co.,  178  Cal.  247,  173  Pac.  79; 
First  Baptist  Church  v.  Hendricks, 
107  Miss.  267,  65  So.  244. 

M  Johnson  v.  Bernstein  (la.),  155 
N.  W.  266  (guaranty  of  rent  under  a 
lease).  See  also  Brewster  Cigar  Co.  v, 
Atwood  (Wash.),  182  Pac.  564. 

•»  Blest  V,  Brown,  8  Jur.  N.  S.  602, 
603;  Clark  v.  Gerstley,  26  Dist.  Col. 
App.  205,  aflfd.  in  204  U.  S.  604,  27 
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the  defendant  guaranteed  that  a  flock  of  sheep  leased  with 
certain  premises  should  be  returned  at  the  expiration  of  the 
lease  in  good  condition,  a  surrender,  agreed  upon  by  the  tenant 
and  landlord,  of  a  field  belonging  to  the  leased  premises  dis- 
charged the  surety.' 

§  1242.  A  yariatfon  of  the  contract  between  creditor  and 
principal  impliedly  authorized  by  the  original  con- 
tract between  them  will  not  discharge  a  surety. 

A  variation  of  the  principal 's  contract  which  imder  the  terms 
of  the  original  agreement  should  have  been  anticipated  as  a 
possibility,  will  not  dischai^  the  siurety.  Thus  where  a  lease 
contained  a  provision  allowing  subletting  with  the  written  con- 
sent of  the  lessor,  a  subsequent  subletting  with  the  consent  of 
the  lessor  does  not  excuse  a  guarantor.^  So  when  a  building 
contract  provided  that  alteration  in  the  plans  might  be  made, 
or  payments  made  otherwise  than  the  contract  provided, 
reasonable  alterations  in  the  plans  ^  or  changes  in  the  times  of 
payment,^  will  not  release  a  surety;  and  illustrations  in  other 
contracts  may  be  found/  This  principle  has  be^i  held  ap- 
pUcable  by  some  comrts  to  the  obUgation  of  sureties  on  the 
bonds  of  tax  collectors.  A  change  by  the  legislature,  after  the 
making  of  the  bond,  of  the  time  allowed  for  the  collection  of 
taxes  has  been  held  not  to  discharge  the  surety  on  the  ground 

District  0.  United  States,  etc.,  Guar- 
anty Co.,  96  Kan.  499,  152  Vac.  66S; 
Doyle  V.  Faust,  187  Mich.  108,  153 
N.  W.  725;  Lackland  v.  Renahaw,  256 
Mo.  133,  165  S.  W.  314;  Kennett  v. 
Kats  Const.  Co.,  273  Mo.  279,  202  & 
W.  558;  Burt  County  9.  Lefwis,  93  Neb. 
690,  141  N.  W.  1032;  Johnson  v.  Ua- 
ten,  95  Neb.  174, 145  N.  W.  264;  Coyle 
0.  United  States  Gypsum  Co.,  (OkL 
1917),  166  Pac.  439. 

*  Justice  V.  Empire  State  Surety  Co., 
209  Fed.  105;  Zang  v.  Hubbard,  etc., 
Realty  Co.  (Tex.  Qv.  App.),  125  & 
W.  85. 

'  United  States,  etc.,  Guanmty  Go. 
V.  Travellen',  etc.,  Mach.  Co.,  167 
Ky.  382,  180  S.  W.  815,  169  Ey.  158, 
183  S.  W.  492. 


•  Hohne  v,  Brunakill,  3  Q.  B.  D.  495. 
See  also  Nazareth  &c.  Mach.  Co.  v. 
ManhaU  &c.  Co.,  258  Pa.  558,  569, 
102  Ati.  268. 

^Sagsl  V,  Mann,  89  Conn.  576,  580, 
95Atl.6.  See  also  Benjamin  v.Hillazdy 
64  U.  S.  149,  165,  16  L.  Ed.  518,  521; 
Jones  V.  Hoyt,  25  Conn.  374;  Lowiy 
V,  Adams,  22  Vt.  160;  Bothfeld  v.  Gor- 
don, 190  Mass.  567,  572,  573,  77  N.  E. 
639,  L.  R.  A.  (N.  S.)  794,  112  Am. 
St.  Rep.  341. 

•  Graham  v.  United  States,  231  U.  S. 
474,  58  L.  Ed.  319,  34  Sup.  Ct.  148; 
Dunne  Inv.  Co.  v.  Ehnpire  State  Surety 
Co.,  27  Cal.  App.  208,  150  Pac.  405, 
rehearing  denied  in  Supr.  Ct.,  150  Pac. 
411;  Equitable  Surety  Co.  v.  Connors, 
27  Colo.  App.  213, 147  Pac.  438;  School 
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that  the  surety  must  be  assumed  to  have  signec 
knowledge  that  the  legislature  might  alter  the  da 
doctrine,  however,  is  not  accepted  by  other  States.' 
been  held  that  sureties  on  a  fidelity  bond  are  presmi 
contracted  with  reference  to  additional  duties  su 
imposed  on  the  ofBcial  whose  fidelity  is  guarante 
trouble  with  this  is  the  extent  to  which  it  logicall 
carried  if  accepted  at  all.  If  the  surety  is  charg 
knowledge  that  any  material  alterations  may  be  m 
principal's  obligation,  there  seems  very  little  limit  to 
of  the  changes  to  which  the  surety  must  be  deem< 
assented  in  advance.  Such  presmnption  of  assent 
beyond  the  slight  changes  naturally  incident  to  busii 
is  obviously  based  on  fiction.  Where  performance 
tract  with  a  corporation  ^'its  successors  and  ass 
guaranteed,  it  was  held  that  there  was  no  implied 
guarantee  performance  by  a  receiver  of  the  cor 

§  1243.  The  creditor's  variation  in  the  performance 
tract  with  the  principal  may  discharge  t 

It  may  now  be  supposed  that  the  contract  be 
creditor  and  principal  remains  imchanged  but  tha 
formance  is  not  in  accordance  with  its  terms.  The 
narily  nothing  in  the  words  of  the  surety's  contract 
him  here.  He  has  agreed  that  a  certain  performan< 
rendered,  and  has  inserted  ordinarily  no  express  con< 
his  obligation  shall  depend  upon  the  exact  perfoi 


B  State  V.  Carleton,  1  Gill,  249;  State 
p.  Swinney,  60  Miss.  39,  45  Am.  Rep. 
405;  Prairie  v.  Worth,  78  N.  C.  169; 
Worth  V.  Cox,  80  N.  C.  44;  Common- 
wealth V.  Hohnes,  25  Gratt.  771;  Smith 
V.  Commonwealth,  25  Gratt.  780;  Ben- 
nett V,  Auditor,  2  W.  Va.  441.  See  also 
as  to  statutory  bonds  to  secure  pay- 
ment of  those  employed  to  work  on 
public  buildings,  Illinois  Surety  Co.  v. 
John  Davis  Co.,  244  U.  S.  376,  37  Sup. 
Ct.  614,  61  L.  Ed.  1206. 

•  Davis  V,  People,  6  HI.  409;  People 
V,  McHatton,  7  111.  638;  State  v.  Rob- 
erts, 68  Mo.  234,  30  Am.  Rep.  788; 


Schuster  v,  Weiss,  114  ^ 
21  S.  W.  438,  19  L.  R.  A. 
V,  Hacker,  8  Heisk.  388. 

w  Melville  v.  Dodge,  6  ] 
450;  Minor  v.  Mechanics' 
40,  73,  7  L.  Ed.  47;  Fidel 
V,  Gate  City  Nat.  Bank,  9 
8.  E.  392,  33  L.  R.  A.  82: 
Rep.  440;  Richmond  A 
Kasey,  30  Gratt.  218;  W 
stead  Bldg.  Assoc,  76  W 
S.  E.  637.  Cf.  Bassett 
Surety  Co.,  210  HI.  App. ' 

"Hanna  v,  Florence  I 
N.  Y.  290,  118  N.  E.  629. 
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the  creditor  of  his  contract  with  the  principal.  NeverUidess 
it  is  obvious  that  the  surety's  risk  may  be  varied  by  the  credit- 
or's conduct;  and,  if  it  is,  the  surety  should  be  discharged. 
Therefore,  any  breach  by  the  creditor  of  his  contract  with  the 
principal,  if  he  thereby  varies  the  surety's  risk,  dischaiges 
him.  Thus,  a  failiu*e  to  insure  premises,  the  building  of  which 
the  siu*ety  guaranteed,  was  held  to  excuse  him  where  the  con- 
tract between  the  creditor  and  the  principal  required,  not 
merely  permitted,  the  creditor  to  insure."  Even  thou^  the 
creditor's  variation  from  his  promise  is  favorable  to  the  prin- 
cipal, so  that  he  could  make  no  objection,  the  surety  may  be 
freed.  A  common  illustration  of  this  arises  where  premature 
payment  is  made  to  a  contractor  whose  performance  has  been 
guaranteed.  Such  payment  in  larger  amoimts,  or  at  e^'lia' 
times  than  the  contract  between  the  principal  and  his  employer 
fixed  discharges  the  surety.^'    But  the  basis  of  the  rule  is 


"  Watts  v.  Shuttleworth,  5  H.  &  N. 
236,  7  H.  &  N.  353.  See  also  the 
following  cases  where  the  creditor's 
failure  to  comply  with  the  tenns  of  his 
contract  with  the  principal  discharges 
the  surety.  Watson  v.  AUoock,  4  D. 
M.  &  G.  242;  Lawrence  v.  Walmsley, 
12  C.  B.  (N.  S.)  799  Pioneer  Savings, 
etc.,  Co.  V.  Freeburg,  59  Minn.  230,  61 
N.  W.  25;  Morrison  v.  Arons,  65  Minn. 
321,  68  N.  W.  33;  Carson  Association 
V.  Miller,  16  Nev.  327;  Belfast  Banking 
Co.  V.  Stanley,  Ir.  R.  1  C.  L.  693,  698. 
Cf.  Pittsburg  Buffalo  Co.  v.  American 
Fidehty  Co.,  219  Fed.  818, 135  C.  C.  A. 
488. 

"Calvert  v,  London  Dock  Co., 
2  Keen,  638;  General  Steam  Navi- 
gation Co.  V.  Rolt,  6  C.  B.  (N.  S.) 
550;  Prairie  Bank  v.  United  States, 
164  U.  S.  227,  41  L.  Ed.  412,  17  Sup. 
Ct.  142;  Board  of  Conmussioners 
V.  Branham,  57  Fed.  179;  National 
Surety  Co.  v.  Long,  125  Fed.  887, 
60  C.  C.  A.  623;  Shelton  v,  American 
Surety  Co.,  127  Fed.  736,  131  Fed. 
210,  66  C.  C.  A.  94;  Fidehty,  etc.,  Co. 
V,  Agnew,  152  Fed.  855,  82  C.  C.  A. 
103;  Justice  v.  Empire  State  Surety 


Co.,  218  Fed.  902,  134  C.  C.  A.  490; 
Wells  0.  National  Surety  Co.,  222 
Fed.  8,  137  C.  C.  A.  546;  Equitafale 
Surety  Co.  v.  Tippah  County,  231 
Fed.  33,  145  C.  C.  A.  221;  First  Nat. 
Bank  v.  Fidelity,  etc.,  Co.,  145  Ala. 
335,  40  So.  415,  5  L.  R.  A.  (N.  S.) 
418,  117  Am.  St.  Rep.  45;  Nationsl 
Surety  Co.  v.  Long,  79  Ark.  523,  96 
S.  W.  745;  Bragg  o.  Shain,  49  CaL 
131;  Glenn  County  v.  Jones,  146 
Cal.  518,  80  P^.  695;  Chester  9. 
Leonard,  68  Conn.  495,  35  AtL 
397,  Gato  v,  Warrington,  37  FK 
542,  19  So.  883;  Lowndes  Alliance 
Warehouse  Co.  o.  Greene,  17  Ga. 
App.  542,  87  S.  E.  826;  Finney  p. 
Condon,  86  HI.  78;  Chicago  v.  Agnew, 
182  111.  App.  499;  Queal  v,  Stiadley, 
117  Iowa,  748,  90  N.  W.  588;  St 
Maiy's  College  v.  Meagher,  11  Ky. 
L.  Rep.  112,  11  S.  W.  608;  Maine 
Central  R.  Co.  v.  National  Surety 
Co.,  113  Me.  465,  94  Atl.  929,  L.  R.  A. 
1916  A  .881;  Backus  v.  Archer,  109 
Mich.  666,  67  N.  W.  913;  SimooaoD 
0.  Grant,  36  Minn.  439,  31  N.  W.  861; 
Evans  v.  Graden,  125  Mo.  72,  28  3. 
W.  439;  Southern  Real  Estate  Co.  p. 
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surety's  defence,  also,  if  the  owner  overpays  the  contractor 
on  forged  or  mistaken  estimates,  in  the  honest  belief  in  thdr 
correctness,  the  surety  is  not  discharged;  ^*  and  the  mere  per- 
mission by  the  creditor  to  the  principal  to  perform  the  coDr 
tract  between  them  in  a  different  way  from  that  ori^nally 
agreed  upon,  will  not  discharge  the  surety  if  there  was  no  bind- 
ing agreement  for  variation  between  creditor  and  principal, 
and  the  change  permitted  is  not  material  to  the  surety's  risk.^ 
Where  a  surety  has  received  compensation  for  his  under- 
taking, it  has  been  held  that  he  is  discharged  by  such  an  un- 
authorized payment  only  if  his  contract  with  the  creditor  makes 
a  stipulation  in  regard  to  the  time  of  payments,  ^^  or  if  it  can 
be  affirmatively  shown  that  the  surety  was  injured.^'  It  is 
hard  to  justify  such  distinctions.^  The  interpretation  of  an 
ambiguous  contract  may  depend  on  whether  the  surety  was 
compensated;  ^^  but  the  liability  under  an  unambiguous  one 
should  not  vary. 


Martiii  v.  Whites,  12S  Mo.  App.  117, 
106  S.  W.  608;  Southwestern  Surety 
Ins.  Co.  V.  Minnetonka  Lumber  Co., 
46  Okl.  701,  148  Pac.  1038.  Unless 
this  can  be  shown  the  surety  will  be 
discharged  by  pa3rment  without  the 
certificate.  Fidelity,  etc.,  Co.  v,  Agnew, 
152  Fed.  d65,  82  C.  C.  A.  103;  Chester 
V.  Leonard,  68  Conn.  405,  500,  37 
Atl.  397;  Harris  v,  Taylor,  150  Mo. 
App.  291,  129  S.  W.  995;  Euns  v. 
BoU,  140  Wis.  69,  121  N.  W.  601. 
See  also  St.  Johns  College  v,  JEtOA 
Indemnity  Co.,  201  N.  Y.  335,  94 
N.  £.  994.  In  Alabama  Fidelity,  etc., 
Co.  v.  Alabama,  etc..  Iron  Co.,  190 
Ala.  397,  67  So.  318,  the  waiver  by 
the  creditor  of  a  provision  in  his  con- 
tract with  the  principal  requiring 
the  latter  to  make  monthly  state- 
ments and  payments  was  held  to 
discharge  the  surety.  But  where 
the  contract  provided  for  payments 
on  the  15th  of  each  month  or  certif- 
icates delivered  on  or  before  the  5th, 
variation  from  those  dates  without 
more  will  not  discharge  the  surety. 
New  Haven  v.  National  Steam  Eoono- 


miser  Co.,  79  Conn.  482,  65  Atl.  969. 
See  also  People  v.  Banhagel,  151 
Mich.  40, 114  N.  W.  669. 

''New  Haven  9.  National  Steam 
Eoonomiser  Co.,  79  Conn.  482,  65 
Atl.  959;  Chicago  v.  Agnew,  264  IlL 
288,  106  N.  E.  252;  Van  Buren 
County  V.  American  Surety  Co^  137 
la.  490,  115  N.  W.  24,  126  Am.  St 
Rep.  290;  Wakefield  p.  Americaii 
Surety  Co.,  209  Mass.  173,  95  N.  E. 
350. 

I' George  A.  Fuller  Co.  v.  Doyle, 
87  Fed.  687;  Martin  v.  Whites,  128 
Mo.  App.  117,  106  S.  W.  608. 

»  Young  Men's  Christian  Aasoc.  9. 
United  States,  etc..  Guaranty  Co.,  90 
Kan.  332,  133  Pto.  894,  L.  R.  A. 
1915  C.  170;  School  District  v.  De- 
lano (United  States,  etc.,  Guaranfy 
Co.,  96  Kan.  499,  152  FSac.  668. 

"Manhattan  Co.  v.  United  States 
Fidelity,  etc.,  Co.,  77  Wash.  406,  137 
Fte.   1003. 

**See  National  Surety  Co.  9.  Long; 
79  Ark.  523,  96  S.  W.  745. 

»See  9upm,  §625. 


2262 


WILLISTON  ON   CONTRACTS 


§1244 


§  1244.  When  non-compliance  with  a  condition  on  which  a 
contract  is  delivered  by  a  surety  relieves  him  from 
liabiUty. 

If  the  surety  delivers  his  contract  to  the  creditor  upon  a 
condition  ^  or  in  return  for  a  counter  promise,^  and  tiie 
creditor  fails  to  observe  the  condition  or  to  keep  his  promise, 
he  cannot  hold  the  surety;  but  often  the  surety's  con- 
tract is  not  delivered  by  him  directly  to  the  creditor,  but  to 
the  principal  or  to  a  co-6iu^ty  to  whom  some  condition  is 
stated.  It  is  a  common  situation  for  a  surety  to  have  signed  a 
bond  or  other  contract,  and  the  principal  or  a  co-6iu:ety  who  was 
expected  to  join  in  the  contract,  and  whose  name  is  perhaps  re- 
cited in  the  instnunent  as  a  party,  to  have  failed  to  execute  it. 
The  signature  of  the  principal  or  co-surety  may  be  altogether 
lacking,  or  it  may  appear  but  be  signed  without  authority. 

Whether  the  surety  is  bound  depends  (1)  upon  whether  he 
has  ever  made  a  contract,  or  is  bound  by  estoppel  with  similar 
eflfect,  and  (2)  if  this  is  true,  whether  the  circumstances  are 
such  as  to  render  it  inequitable  for  the  creditor  to  enforce 
Uability  thereon.  Lack  of  delivery  may  prevent  the  formation 
of  a  formal  contract,  and  lack  of  mutual  assent  may  prev^it 
the  formation  of  a  simple  contract.  Delivery  as  a  completed 
instrument  is  necessary  for  the  validity  of  a  bond;  so  that  if 
a  surety  delivers  an  incomplete  bond  with  the  condition  that 
the  signature  of  another  surety  or  of  the  principal  shall  there- 
after be  obtained,  and  that  then,  and  not  before,  the  instru- 
ment shall  become  vaUd,  the  delivery  is  merely  in  escrow.* 

Yet  in  the  absence  of  notice  of  the  surety's  intention  either 


*>  See  infra,   i  1246. 

''Fay  v.  Jenks,  93  Mich.  130,  53 
N.  W.  163.  See  aLso  Hermitage 
Nat.  Bank  v.  Carpenter,  131  Tenn. 
136,  174  S.  W.  263. 

*  In  Horton  t;.  Stone,  32  R.  I.  499, 
80  Atl.  1,  3,  the  court  said  of  such  a 
bond:  "No  valid  delivery  of  the 
bond  was  ever  made,  so  as  to  make 
it  a  binding  obligation  upon  this 
defendant.  As  shown  above,  it  is 
the  undisputed  testimony  that  the 
defendant,    when    signed    as   surety. 


at  the  request  of  Wood,  did  so  upon 
the  express  condition  that  the  pbin- 
tiff  in  replevin,  Stone,  should  sign 
the  bond  as  principal  before  it  ahoukl 
become  binding.  The  delivery  of 
the  bond  upon  this  condition  to  Wood 
was  a  mere  ddivery  in  escrow,  and 
Wood  had  no  authority  to  deliver 
this  paper  to  anybody  untfl  it  had 
been  signed  by  Stone,"  See  abo 
Riwling  0.  United  States,  4  GruigIi, 
219,  2  L.  Ed.  601. 
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§  1246.  Reasons  for  chargiiig  the  surety. 

The  decisions  are  rested  ''either  on  the  ground  of  estoppd 
or  on  the  ground  of  apparent  authority,"  •*  but  they  are  not 
easy  to  reconcile  with  the  general  principle  of  the  common  law 
denying  validity  to  a  sealed  instrument  delivered  only  in  escrow 
and  coming  into  the  obligee 's  hands  when  the  condition  of  the 
escrow  had  not  been  performed.'^  If  the  writing  in  question 
purported  to  be  a  non-negotiable  simple  contract  '^  the  difficulty 
of  finding  mutual  assent  is  as  great  as  that  of  finding  a  valid 
delivery  in  the  case  of  a  sealed  instrument,  and  intrusting  the 
creditor  with  an  unsealed  writing  with  a  signatiu-e  thereon 
can  give  no  greater  groxmd  for  estoppel  to  deny  authority 
than  if  the  instrument  were  sealed;  and  the  circumstances 
on  which  any  argument  of  estoppel  or  constructive  authority 
is  based  do  not  seem  essentially  different  from  those  which 
always  exist  where  one  holding  a  sealed  instrument  in  escrow 
delivers  it  to  an  innocent  obligee  in  violation  of  the  condition 
of  the  escrow.  Indeed,  the  only  difference  is  that  the  person 
intrusted  with  the  instrument  is  an  interested  party  to  it. 
But  though  the  common  law  denied  a  right  to  trust  the  grantee 
with  a  deed  in  escrow,  there  is  no  qualification  in  the  early 
books  limiting  the  right  to  deliver  in  escrow  to  one  interested 
other  than  as  grantee.  Moreover,  even  though  the  obligation 
is  intrusted  to  a  stranger,  a  surety  has,  nevertheless,  been  held 
liable  to  an  obligee  who  subsequently  takes  the  instrument 
without  notice  that  an  additional  signature  was  contemplated'^ 

The  results  reached  by  the  majority  of  decisions  may  be 
defended  on  grounds  of  practical  convenience  and  justice.  In 
truth,  the  conunon-law  rule  in  regard  to  delivery  in  escrow 


St.  2d9,  314,  48  N.  E.  1100;  Fowler 
V.  Allen,  32  So.  Car.  229,  10  S.  £.  947, 
7  L.  R.  A.  745;  Merritt  v.  Duncan, 
7  Heisk.  166,  19  Am.  Rep.  612; 
Bowman  o.  Van  Kuren,  29  Wis.  209, 
9  Am.  Rep.  554;  Moulton  v,  Pbsten, 
52  Wis.  169,  8  N.  W.  621;  Croes  v. 
Currie,  5  Ont.  App.  31. 

>L  Fuller  V.  Dupont,  183  Mass.  596, 
598>  67  N.  E.  662. 

**  See  supra,  (  212. 

**If  the   contract   is   a  negotiable 


bill  or  note  there  is  no  difficulty  in 
fixing  the  surety  with  liability  to  a 
holder  in  due  course. 

**  Taylor  County  t^.  King,  73  Iowa, 
153,  34  N.  W.  774,  5  Am.  St  Rep. 
666;  McCormack,  etc,  Co.  v.  McKee» 
51  Mich.  426, 16  N.  W.  796.  But  see 
the  contrary  dicta  or  decisioDs— 
Millett  0.  Parker,  2  Mete  (Ky.)  606; 
Horton  o.  Stone,  32  R.  I.  409,  80  AU. 
1;  Nash  v,  Fugate,  24  Gratt.  202,  18 
Am.  Rep.  640. 
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is  one  which  offers  such  opportunity  of  defraudin 
X>ersons,  that  the  strict  enforcement  of  it  is  u 
Whatever  difficulty  may  exist  in  theory  in  h 
surety  when  his  delivery  of  the  obligation  was  c 
certainly  if  he  imposes  no  condition  either  becai 
concluded  to  waive  the  signature  by  other  par 
names  are  recited  in  the  body  of  the  instrument, 
he  trusts  to  luck  or  to  their  promises  that  they  will 
can  be  no  doubt  of  his  liability.''^ 

§  1246.  If  the  creditor  is  party  to  the  fraudy  or  has  i 
from  the  form  of  the  instrument^  he  cann* 

If  the  creditor  has  represented  to  the  surety  th 
will  become  co-surety,  and  this  statement  is  not  n 
the  surety  will  not  be  boimd.^*  And  though  the  cre< 
no  representation,  if  he  had  knowledge,  before  he 
credit,  of  representations  made  to  the  siu'ety  by  the 
the  result  is  the  same.^    The  creditor's  notice  nu 


**  In  Guaranty  Trust  Co.  v,  Koehler, 
105  Fed.  669,  115  C.  C.  A.  475,  the 
court  said:  ''The  true  rule  and  the 
conclusion  is  that  the  failure  of  some 
of  the  obligors  named  in  the  body  of 
the  contract  of  guaranty  or  of  surety- 
ship to  execute  it,  or  their  unauthorised 
eiecution  of  it,  constitutes  no  defence 
to  the  liability  of  other  obligors  named 
thereiu  who  with  knowledge  that  the 
former  are  not  bound  thereby  execute 
and  deliver  the  contract  to  the  obligee, 
and  thereby  induce  him  to  part  with 
the  consideration  thereof."  Citing 
Smith  V,  United  States,  2  Wall.  219, 
17  L.  Ed.  788;  St.  Louis  Brewing  Assoc. 
V,  Hayes,  97  Fed.  859,  38  C.  C.  A.  449; 
United  States  Fidelity,  etc.,  Co.  v. 
Haggart,  163  Fed.  801, 809, 91 C.  C.  A. 
289,  297;  Empire  State  Surety  Co.  v, 
Carroll  County,  194  Fed.  593,  114  C. 
C.  A.  435;  United  States  Fidelity  Co. 
V.  Union  Trust,  etc.,  Co.,  142  Ala.  532, 
38  So.  177;  Pima  0)unty  v.  Snyder,  6 
Ariz.  45, 44  Pac.  297;  Lovejoy  v,  Isbell, 
70  Conn.  557,  40  Atl.  531;  Trustees  of 
Schools  v.  Sheik,  119  lU.  579,  8  N.  E. 


189,  192,  59  Am.  Rep. 
Deering  v,  Moore,  86  Me 
988,  41  Am.  St.  Rep.  I 
Johnson,  63  Mich.  671,  3 
Woodman  v.  Calldns,  12 

34  Pac.  187, 40  Am.  St.  R 
V.  Bowman,  10  Ohio,  44i 
Johnson,  31  Ohio  St.  131 
V.  Watson,  54  Tex.  2 
County  V.  Bardon,  79 
N.  W.969."  See  also  Am 
Co.  V.  Pangbum,  182  I 
N.  E.  769,  Ann.  Cas.  19K 

**Rice  V,  Gordon,    11 
Evans  t^.  Bremridge,  2  K 
De  Q.  M.  db  Q.   101; 
McCowan,   [1898]  2  Ir. 
Provincial  Bank  v.  Brae 
T.  L.  R.  797;  Jordan  v.  L 
547;  Deering,  etc.,  Co. 
Ind.  App.  400,  45  N.  E.  fi 
V.  Cole,  102  la.  109,  71 
Selma  Sav.  Bank  v.  Hink] 
200,  166  N.  W.  748;  GoflF 

35  Miss.  518. 
''Husak  V.  Clififord,  1 

100  N.  E.  466;  Wharto: 
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structive  as  well  as  actual.  Where  the  names  of  a  number  of 
obligors  are  recited  in  the  instrument  and  the  instrument  is 
not  signed  by  all  those  whose  names  are  recited,  the  obligee 
is  put  upon  inquiry,  and  if  in  fact  the  delivery  was  conditional 
on  the  missing  signature  being  secured,  the  parties  who  signed 
conditionally  are  not  hable.*^  The  absence  of  the  signature 
of  one  whose  name  is  recited  in  the  body  of  the  instrument  as  a 
surety  creates  no  presumption,  however,  that  deUvery  by  other 
siu'eties  who  signed  was  conditional;  the  condition  must  be 
proved  as  a  fact  in  order  to  excuse  them.'*  Where,  however, 
the  principal's  signatiu'e  is  lacking,  there  is  a  presimoption 
without  further  evidence  that  the  surety's  deUvery  was  con- 


Mut.  L.  Ins.  Co.  (Tex.  Civ.  App.)i  156 
S.  W.  539;  Williams  v.  Hitchcock,  86 
Wash.  536,  150  Pac.  1143;  New  Home 
Sewing  Mach.  Co.  v.  ^mon,  104  Wis. 
120,  80  N.  W.  71. 

»  Guaranty  Trust  Co.  of  New  York 
V.  Koehler,  195  Fed.  669,  675,  115  C.  C. 
A.  475,  citing  Smith  v.  United  States,  2 
WaU.  219,  230,  17  L.  Ed.  788;  United 
States  0.  O'Neill,  19  Fed.  567;  Arnold 
V.  Scharbauer,  116  Fed.  492;  Pima 
County  V.  Snyder,  6  Aria.  45,  44  Pac. 
297;  Barber  v.  Burrows,  51  Cal.  473, 
474;  Weir  v.  Mead,  101  Cal.  125,  35 
Pac.  567,  40  Am.  St.  Rep.  46;  Wagge- 
man  v.  Bracken,  52  111.  468,  470;  Wild 
Cat  Branch  v.  Ball,  45  Ind.  213;  Novak 
V.  Pitlick,  120  Iowa,  286,  94  N.  W.  916, 
98  Am.  St.  Rep.  360;  Fish  v.  Johnson, 
16  La.  Ann.  29;  Wood  v.  Washburn,  2 
Pick.  24;  Andrews  v.  Etheridge,  9  Mass. 
383;  Bean  v.  Parker,  17  Mass.  591,  604; 
Russell  V.  Annable,  109  Mass.  72,  73, 
12  Am.  Rep.  665;  Goodyear  Dental  Co. 
V.  Bacon,  151  Mass.  460,  24  N.  E.  404, 
8  L.  R.  A.  486;  Johnston  t^.  Kimball 
Township,  39  Mich.  187,  33  Am.  Rep. 
372;  Martin  v.  Homsby,  55  Minn.  187, 
66  N.  W.  751,  43  Am.  St.  Rep.  487; 
Bjoin  V.  Anglim,  97  Minn.  526,  107  N. 
W.  558;  School  District  v.  Lapping, 
100  Minn.  139, 110  N.  W.  849, 12  L.  R. 
A.  (N.  S.)  1105;  Gay  o.  Murphy,  134 
Mo.  98.  34  S.  W.  1091,  56  Am.  St.  Rep. 


496;  Sharp  v.  United  States,  4  Watts, 
21,  23,  28  Am.  Dec.  676;  McDaniel  r. 
Anderson,  19  So.  Car.  211;  Board  of 
Education  v.  Sweeney,  1  S.  D.  642,  48 
N.  W.  302,  36  Am.  St.  Rep.  767;  La 
Belle  Iron  Works  v.  Quarter  Sav.  Bank, 
74  W.  Va.  569,  82  S.  £.  614.  See  abo 
Williams  v.  Hitchcock,  86  Wash.  536^ 
540,  150  Pac.  1143. 

**  City  of  Los  Angeles  v.  Melius,  59 
Cal.  444;  Union  Pacific  Tea  Co.  v, 
Dick,  89  Atl.  204  (reported  without 
opinion  in  87  Conn.  711);  Towns  f. 
Kellett,  11  Ga.  286;  Johnson  9.  Weather^ 
wax,  9  Kans.  75;  Readfidd  t^.  Shaver, 
50  Me.  36,  79  Am.  Dec.  592;  Gay 
V.  Murphy,  134  Mo.  98»  106,  34  S.  W. 
1091,  56  Am.  St.  Rep.  496;  Mullen  v. 
Morris,  43  Neb.  696,  62  N.  W.  74; 
Williams  v.  Springs,  7  Ired.  384; 
Whitaker  v.  Richards,  134  Pa.  191,  19 
Atl.  501,  7  L.  R.  A.  749,  19  Am.  St, 
Rep.  684;  Ward  v.  Chum,  18  Gratt. 
801,  98  Am.  Dec.  749.  In  some  cases 
it  has  even  been  hdd  neoessary  to 
prove  that  the  obligee  had  actual 
notice  of  the  condition.  Byers  v.  Gil- 
more,  10  Col.  App.  79,  50  Pac.  370; 
Smith  v.  Board  of  Peoria  County,  59 
ni.  412;  Hart  v.  Mead  Co.,  53  Neb^ 
153,  73  N.  W.  458.  (Compare,  how- 
ever. Cutler  V.  Roberts,  7  Neb.  4,  29 
Am.  Rep.  371;  Mullen  t;.  Morris,  43 
Neb.  596,  62  N.  W.  74.) 
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ditional  on  the  signature  of  the  principal.^    Bi: 
a  case  the  circumstances  may  be  such  as  to  esto 


«Weir  V,  Mead,  101  Gftl.  126  35, 
F^.  567,  40  Am.  St.  Rep.  46  (obliga- 
tion  was  joint);  Wild  Cat  Branch  o. 
Ball,  45  Ind.  213;  Clements  v.  Cassilly, 
4  La.  Ann.  380;  Goodyear  Co.  v.  Baoon, 
151  Mass.  460,  24  N.  £.  404,  8  L.  R.  A. 
486;  Dole  Co.  v.  Cosmopolitan  Co.,  167 
Mass.  481,  46  N.  £.  105;  Johnston  v. 
KimbaU  Township,  39  Mich.  187,  33 
Am.  Rep.  372;  Hall  v.  Parker,  39  Mich. 
*  287,  37  Mich.  590,  26  Am.  Rep.  540; 
CahiU's  Appeal,  48  Mich.  616, 12  N.  W. 
877;  Martin  v.  Homsby,  55  Minn.  187, 
56  N.  W.  751;  Safranski  v.  St.  Paul, 
etc.,  Ry.  Co.,  72  Minn.  185,  75  N.  W. 
17;  Bunn  v,  Jetmore,  70  Mo.  228,  35 
Am.  Rep.  425;  Gay  v.  Murphy,  134 
Mo.  98, 34  S.  W.  1091,  56  Am.  St.  Rep. 
496;  Board  of  Education  v.  Sweeney,  1 
S.  Dak.  642,  48  N.  W.  302,  36  Am.  St. 
Rep.  767.  But  not  a  few  decisions 
hold  that  it  must  be  proved  that  the 
deliveiy  was  in  fact  conditional. 
Cooper  V.  Evans,  L.  R.  4  Eq.  45;  Kurtz 
V.  Forquer,  94  Cal.  91,  29  Pac.  413 
(obligation  was  joint  and  several); 
Hickman  v,  Eargo,  1  Kas.  App.  695,  42 
Fte.  381;  Deering  v.  Moore,  86  Me. 
181,  29  Atl.  988,  41  Am.  St.  Rep.  534; 
BoUman  t^.  Pasewalk,  22  Neb.  761,  36 
N.  W.  134;  Parker  v.  Bradley,  2  Hill, 
584;  Choteau  v.  Suydam,  21  N.  Y.  179; 
Dillon  V.  Anderson,  43  N.  Y.  231; 
Russell  V.  Freer,  56  N.  Y.  67;  Whit- 
ford  V.  Laidler,  94  N.  Y.  145,  46  Am. 
Rep.  131;  Williams  t^.  Marshall,  42 
Barb.  524;  O'Hanlon  v,  Scott,  89  Hun, 
44;  Eureka  Co.  v.  Long,  11  Wash.  161, 
39  Pac.  446;  Douglas  Co.  v.  Bardon, 
79  Wis.  641,  49  N.  W.  969.  In  a  few 
States,  the  surety  must  show  not  only 
that  the  ddivery  was  conditional  but 
actual  notice  on  the  part  of  the  obligee 
of  the  condition.  Woodman  v.  Calkins, 
13  Mont.  363,  34  Pac.  187,  40  Am.  St. 
Rep.  449;  Cockrill  v.  Davis,  14  Mont. 
131,  35  Pac.  958;  State  v.  Bowman,  10 


Ohio,   445;  Johnsoi 
Ohio  St.  131. 

« In  Dole  Bros.  C 
Preserving  Co.,  167 
46  N.  E.  105,  57  A 
the    court    said: 
purports  to  be  a  I 
mopolitan    Preserve 
principal,    and   Latl 
worth  as  sureties,  i 
and  sealed  by  the 
hand  of  an  agent.    ] 
had   no    authority 
corporation,    and     t 
whether  the  sureties 
the   bond. 

"  It  is  well  settled 
face  of  the  paper  and 
above,   without  mor 
appear  to  be  liable, 
ment  is  supposed  to 
sureties  as  a  contrai 
the  principal  as  well 
sdves.     They  may  1 
rely  upon  the  right  c 
proceed    against  the 
upon  their  own  right 
him  under  the  instrui 
compelled    to    pay    f 
Bean  v.  Parker,   17  I 
Herrick  v,  Johnson,  1] 
sell  V.  Annable,  109  M 
Rep.   665;   Mattoon 
Mass.  463,  466;  Goody 
canite  Co.  v.  Bacon, 
24  N.  E.  404,  8  L.  I 
The  remaining   questi 
upon   the   finHmg^   of 
case  is  taken  out  of  t 
above  stated.    It  is  fc 
knew,    or   had   reason 
know,  that  the  agent  hf 
to  execute  the  bond  ii 
the   corporation.     Thi 
enough  to  justify  the 
fusing  to  rule,  as  matti 
the  defendants  were  i 


2268 


WILLISTON  ON  CONTRACTS 


§1246 


It  has  sometimes  been  held  that  if  a  statute  or  regulatdon 
imder  which  a  bond  was  given  did  not  require  the  signature  of 
the  principal,  or  that  if  the  principal  being  bound  by  law  to 
perform  certain  duties,  was  as  fully  liable  for  his  defaiilts  as  if 
he  had  signed  the  bond,  and  equally  liable  to  indenmify  his 
sureties,  no  reason  forbids  charging  the  sm*ety  on  his  contract, 
though  the  name  of  the  principal  was  recited  in  the  instru- 
ment.'*' Likewise  where  the  bond  is  filed  in  court  and  is  not 
naturally  inspected  by  the  creditors  for  whose  benefit  it  is 
filed,  this  principle  of  constructive  notice  is  inapplicable.^ 


they  knew  that  the  bond  was  im- 
properiy  executed,  when  from  the 
eireumstances  it  would  naturally  be 
inferred  that  the  plaintiff  was  rely- 
ing upon  it  as  properly  sigped,  and 
binding  upon  both  the  principal 
and  sureties,  they  ought  to  be  es- 
topped from  setting  up  the  invalidity 
of  their  promise.  The  judge  went 
further  and  ruled,  as  matter  of  law, 
upon  the  facts  found  that  they  were 
liable.  He  did  not  find  that  they 
had  any  knowledge  of  the  agent's 
want  of  authority,  but  only  that 
th^  had  reasonable  cause  to  know 
it.  If  in  fact  they  had  no  knowledge 
or  belief  of  it,  they  are  not  culpable 
in  their  dealings  with  the  plaintiff." 
In  LaBelle  Iron  Works  v.  Quarter 
Savings  Bank,  74  W.  Va.  560,  82 
S.  £.  614,  617,  the  court  said:— 
"To  be  binding  on  a  surety  a  bond 
of  indemnity  purporting  to  be  the 
bond  of  both  principal  and  surety 
must  be  signed  by  the  principal,  or 
be  executed  on  his  behalf  by  some 
one  duly  authorised,  or  the  unauthor- 
ised act  be  subsequently  ratified,  or 
the  principal  be  bound  independently 
of  the  bond  for  breaches  thereof, 
unless  the  surety  has  othorwiae  agreed 
to  be  bound  thereby,  or  by  his  act 
he  has  estopped  himself  from  deny- 
ing his  liability.  Star  Grocery  Co.  v. 
Bradfoid,  70  W.  Va.  406,  74  S.  E. 
500,  30  L.  R.  A.  (N.  S.)  1S4;  School 
District  V.  Lapping,  100  Minn.  130, 


110  N.  W.  S40,  12  L.  R.  A.  (N.  S.) 
1105;  Bowditeh  v.  Hannon,  183 
Mass.  200,  67  N.  E.  333;  Novak  p. 
Pitiick,  120  la.  286,  04  N.  W.  916, 
08  Am.  St.  Bjep.  360;  Pima  County 
0.  Snyder,  5  Aria.  46,  44  Pac  297; 
Mitchell  p.  Hydraulic  BuUding  Stooe 
Co.  (Tex.  Civ.  App.),  120  S.  W.  148; 
Wright  0.  Jones,  55  Tex.  Civ.  App, 
616,  120  S.  W.  1130;  Bjoin  v.  An«^ 
07  Minn.  526,  107  N.  W.  558."  See 
also  American  Surety  Co.  p.  Pang- 
bum,  182  Ind.  116,  105  N.  E.  769. 

^  United  States  Fidelity,  etc.,  Co. 
V.  Haggart,  163  Fed.  801,  800,  91 
C.  C.  A.  280,  207;  Empire  Surety 
Company  v,  Carroll  County,  194  Fed. 
503,  114  C.  C.  A.  435;  Adams  Co.  v. 
Nesbit,  58  S.  Dak.  6, 150  N.  W.  860. 

«*In  Williams  p.  Hitchcock,  86 
Wash.  536,  150  Pac.  1143,  it  was 
held  that  sureties  on  a  reoeivar^ 
bond,  who  intrusted  the  bond  to 
the  receiver  for  the  purpose  of  se- 
curing the  signature  of  the  wife  of 
one  of  them  before  filing,  and  who 
failed  to  examine  the  record  and 
repudiate  their  liability  for  failure 
to  secure  the  signature,  cannot  be 
^eard  to  say  that  creditors,  not  parties 
to  the  suit,  for  whose  benefit  the 
bond  was  given,  should  have  examined 
the  record  so  as  to  know  that  the 
bond  was  defective;  and  the  suretieB, 
as  the  one  of  two  innocent  parties 
who  made  the  injury  possible,  must 
suffer  the  loss. 
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fraud  or  duress  on  the  part  of  the  principal  in  securing  the 
surety's  signature  unless  the  fraud  or  duress  is  of  such  a  char- 
acter as  to  make  totally  void  a  writing  obtained  thereby.^ 
Illustrations  of  cases  where  the  siurety  has  been  held  not  ex- 
cused may  be  found  where  the  surety's  s^nature  was  induced 
by  the  presence  on  the  instrument  of  the  signatiure  of  an- 
other party  which  in  fact  had  been  forged  or  signed  without 
authority.^  And  similarly  the  indorser  of  negotiable  paper 
is  not  excused  by  the  forgery  of  a  prior  party.  "••  So  the  surety 
is  not  dischaig^  by  the  fact  that  his  signature  was  obtained 
by  the  principal's  fraudulent  representations  of  any  de- 
scription,* or  by  his  duress,*^  or  by  the  fact  that  the  principal 


^  As  to  the  exceptional  cases  where 
fraud  or  duress  renders  a  contract 
totally  void,  see  Carlisle,  etc.,  Banking 
Co.  V.  Bragg,  [1911]  1  K.  B.  480;  Spring 
Qaiden  Ips.  Co.  o.  Lemmon,  117  la. 
601,  86  N.  W.  35;  Potts  v.  First  State 
Bank  (Okl.),  151  Pac.  850.  Also  infra, 
{1488. 

«  Veach  v.  Rice,  131  U.  S.  203,  318, 
33  L.  Ed.  163,  0  Sup.  Ct.  730;  Ex 
parte  Goldberg,  101  Ala.  356,  67  So. 
830,  L.  R.  A.  1015,  F,  1157;  Stoner  v. 
Millikin,  85  HI.  218;  Stem  v.  People, 
102  HI.  540;  Helms  v.  Wayne  Agricul- 
tural Co.,  73  Ind.  325,  38  Am.  Rep. 
147;  Wayne  Agricultural  Co.  v.  Card- 
well,  73  Ind.  555;  Cook  v.  Boyd,  16  B. 
Mon.  556;  Hall  o.  Smith,  14  Bush,  604. 
(But  see  Commonwealth  v.  Campbell, 
20  Ky.  L.  Rep.  54,  45  S.  W.  80.)  York 
County  M.  F.  Ins.  Co.  v.  Brooks,  51 
Me.  506;  Chase  v.  Hathom,  61  Me. 
505;  Graves  v.  Tucker,  18  Miss.  0; 
State  V,  Hewitt,  72  Mo.  603;  Kansas 
City,  etc.,  Co.  v.  Murphy,  40  Neb.  674, 
68  N.  W.  1030;  Mosher  v.  Carpenter, 
13  Hun,  602;  Vass  t^.  Riddick,  80  N. 
Car.  6;  Bigelow  v.  Comegys,  5  Ohio  St. 
256;  Loew  t;.  Stocker,  68  Pa.  226; 
Cimini  t;.  Zambarano,  36  R.  I.  122,  80 
Atl.  205,  711;  MitoheU  t^.  Burton,  2 
Head,  613.    But  see  contrary  decisions 


(wha«  the  forged  signature  was  that 
of  the  principal).  Dole  Bros.  Co.  ». 
Cosmopolitan  Co.,  167  Mass.  481, 
46  N.  £.  105,  57  Am.  St.  Rep.  477; 
Green  v.  Kindy,  43  Mich.  279,  5  N.  W. 
207. 

«  2  Ames's  Cas.  Bills  and  Notes,  169, 
231,  233,  note  3;  Daniel  on  Negotiable 
Instruments,  { 1357. 

**  Stone  V.  Compton,  5  Bing.  N.  C. 
142;  Maitland  v.  Irving,  15  &n.  437; 
Wallace  p.  Wilder,  13  Fed.  707; 
Marks  v.  First  Bank,  70  Ala.  550,  58 
Am.  Rep.  620;  Stiewd  0.  American 
Surety  Co.,  70  Ark.  512, 68  S.  W.  1021; 
A.  S.  Ripley  Building  Co.  v.  Coors,  37 
Colo.  78»  84  Pac.  817;  Davis  Sewing 
Machine  Co.  v.  Buckles,  80  HL  237; 
Lucas  V,  Owens,  113  Ind.  521,  16  N.  E. 
106;  Monroe  Bank  p.  Anderson  Co., 
65  Iowa,  602,  22  N.  W.  020;  ^ning 
Garden  Ins.  Co.  v.  Lemmon,  117  Iowa, 
601,  86  N.  W.  35;  Martin  0.  Campbdl, 
120  Mass.  126;  Hudson  v.  Miles,  185 
Mass.  582,  71  N.  E.  63,  102  Am.  St 
370;  Beath  v.  Chapoton,  115  Mich. 
506, 73  N.  W.  806, 60  Am.  St.  R^.  580; 
Sa^naw  Medicine  Co.  v.  Bat^,  179 
Mich.  651,  146  N.  W.  320;  Graves  ». 
Tucker,  18  Mias.  0;  Linn  Co.  9.  Fairis, 
52  Mo.  75,  77,  14  Am.  Rep.  389; 
McWilliams  v.  Mason,  31  N.  Y.  204; 


"  Fairbanks  0.  Snow,  145  Mass.  153,  13  N.  E.  506,  1  Am.  St.  Rep.  446. 
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rule  is  applicable  unless  there  is  some  fact  of  such  vital  im- 
portance to  the  risk  that  the  creditor  must  have  been  aware 
that  the  non-disclosure  would  in  effect  amount  to  a  repre- 
sentation to  the  siurety.^ 

For  it  has  been  said  that  ''both  on  authority  and  on  prin- 
ciple, when  the  creditor  describes  to  the  proi>osed  sureties 
the  transaction  proposed  to  be  guaranteed  (as  in  general  a 
creditor  does),  that  description  amounts  to  a  representation, 
or  at  least  is  evidence  of  a  representation,  that  there  is  noth- 
ing in  the  transaction  that  might  not  naturally  be  e:q)ected 
to  take  place  between  the  parties  to  a  transaction  such  as 
that  described.  And  if  a  representation  to  this  effect  is  made 
to  the  intended  surety  by  one  who  knows  that  there  is  some- 
thing not  naturally  to  be  expected  to  take  place  between  the 
parties  to  the  transaction,  and  that  this  is  imknown  to  the 
person  to  whom  he  makes  the  representation,  and  that,  if 
it  were  known  to  him,  he  would  not  enter  into  the  contract 
of  suretyship,  I  think  it  is  evidence  of  a  fraudulent  repre- 
sentation on  his  part."  "  This  statement  does  not  go  beyond 
holding  the  creditor  for  natural  inferences  from  actual  rq>re- 
sentations,  though  they  are  given  a  liberal  construction;  but 
to  some  extent  at  least  the  creditor  owes  a  positive  duty  of 
disclosure  not  merely  a  negative  duty  to  refrain  from  mis- 
representation. If  the  creditor  ''knows,  or  has  good  groimds 
for  believing  that  the  surety  is  being  deceived  or  misled,  or 


V.  Harbin,  125  la.  174, 180,  100  N.  W. 
629. 

"  In  North  British  Ins.  Co.  v.  Lloyd, 
10  Ex.  523,  non-diBclo6ure  of  the  fact 
that  the  defendant's  guaranty  was 
taken  in  substitution  of  a  previous 
guarantee  of  another  which  had  been 
withdrawn,  was  held  not  to  excuse  the 
surety.  So  non-disclosure  that  the 
principal  debtor  was  in  poor  financial 
condition,  Magee  v.  Manhattan  L. 
Ins.  Ck>.,  92  U.  S.  93,  23  L.  Ed.  699; 
Van  Arsdale  v.  Hovrard,  5  Ala.  596; 
Ham  0.  Greve,  34  Ind.  18;  Farmers' 
Bank  v.  Braden,  145  Pa.  473,  22  Atl. 
1045;  or  in  default  on  previous  indebt- 
edness.   Hamilton  v,  Watson,  12  C.  A 


F.  109;  Southwestern  Co.  v.  Wyuneffir, 
111  Miss.  412,  71  So.  737;  Palatine  Ins. 
Go.  V,  Crittenden,  18  Montana,  413,  45 
F^.  555;  Royal  Bank  o.  GreenshieldB, 
[1914]  Sc.  Sees.  Gas.  259.  Qf.  Park 
Paving  Co.  0.  Kraft,  262  Pk.  178,  105 
Atl.  39.  See  also  the  following  cases 
where  non-disclosure  of  material  facts 
was  held  jiot  to  discharge  the  surety. 
Booth  V.  Storrs,  75  HI.  438;  Atlas  Bank 
V.  Brownell,  9  R.  I.  168,  11  Ana.  R^. 
231;  Warren  v.  Branch,  15  W.  Va.  21. 
C/.  First  Nat.  Bank  v,  daric's  £^, 
59  Colo.  455^  149  Pte.  612. 

^  Per  Blackburn,  J.,  in  Lee  v,  JaneSi 
14  C.  B.  (N.  &)  386. 
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that  he  was  induced  to  enter  into  the  contra 
of  facts  materially  increasing  the  risks,  of  whicl 
edge,  and  he  has  an  opportunity,  before  accei 
taking,  to  inform  him  of  such  facts,  good  faiti 
ing  demand  that  he  should  make  such  disclosi 
if  he  accepts  the  contract  without  doing  so,  i 
afterwards  avoid  it/'  ^  This  principle  has  1 
quently  applied  in  regard  to  non-disclosure  of  p 
lent  or  criminal  misconduct  of  one  for  whose  fa 
ance  of  his  duties,  the  surety  binds  himself.^ 


"*  Bank  of  Monroe  v.  Anderson,  etc., 
R.  Co.,  66  Iowa,  6«2,  22  N.  W.  929. 
See  alao  Owen  v,  Homan,  4  H.  L.  G. 
997,  1035;  First  Nat.  Bank  v.  Clark, 
69  Colo.  455,  149  Pac.  612;  Selma 
Savings  Bank  v,  Harlan,  167  Iowa,  673, 
149  N.  W.  882;  Hatfield  v.  Jackway, 
102  Neb.  831,  170  N.  W.  181;  Damon 
V.  Empire  State  Surety  Co.,  161  N.  Y. 
App.  D.  875,  146  N.  Y.  S.  996;  Park 
Paving  Co.  V,  Kraft,  262  Pa.  178,  105 
Atl.  39;  Warren  v.  Branch,  15  W.  Va. 
21;  Jmigk  t^.  Holbrook,  15  Utah,  198^ 
49  Pac.  305,  62  Am.  St.  Rep.  921.  See 
also  infrOf  {  1497. 

^In  Railton  v.  Matthews,  10  C. 
&  F.  934,  non-disclosure  of  the  fraudu- 
lent misconduct  of  an  employee  in  a 
previous  employment  was  held  to 
excuse  a  surety  for  his  fidelity,  and 
in  the  followiog  cases  non-disclosure 
of  previous  fraud  or  embezzlement 
of  various  kinds  was  recognised  as 
a  valid  excuse  for  a  surety.  London 
General  Omnibus  Co.  v,  Holloway, 
[1912]  2  K  B.  72;  National  Bank  v. 
Fidelity,  etc.,  Co.,  89  Fed.  819,  32 
C.  C.  A.  355;  Guardian  Fbe  &  Life 
Assur.  Co.  t^.  Thompson,  68  Cal.  208, 
9  Pac.  1;  Anaheim  Water  Co.  v,  Parker, 
101  Cal.  483,  35  Pac.  1048;  Wilson 
V.  Montioello,  85  Ind.  10;  Bank  v, 
Anderson  Mining  &  Ry.  Co.,  65  Iowa, 
692, 22  N.  W.  929;  Sherman  v.  Harbin, 
125  la.  174,  182,  100  N.  W.  629; 
Belleview  Loan  A  B.  Assoc,  v.  Jeckel, 
104  Ky.  159,  46  S.  W.  482;  Franklin 


Bank  t^.  Cooper,  3( 
542;  Charles  Lawre 
117  Me.  570,  104 
Thomas,  84  Md. 
Hudson  V.  Miles,  1 
71,  N.  E.  63,  102  . 
Capital  Ins.  Co.  v. 
387,  79  N.  W.  60 
Owen,  101  Mo.  55 
St.    Charles     Sav. 
(Mo.),  205  S.  W.  ! 
Jersey,  39  N.  J.  L. 
etc.,  Co.  V.  Walker 
50  Pac.  353,  923;  E 
V.  Farrington,  82  ^ 
States  life  Ins.  C 
Hun,  535,  36  N.  Y. 
N.  Y.  682,  51  N.  E 
V.  TidbaU,  34  Ohio 
Jossdyn,  40  Ohio  S 
Commercial  Bank,  5 
Brewing  Co.  v,  BSU 
46  Atl.  71;  Atlas  E 
9  R.  L  168,  11  Am 
mington,  etc,  R.  Co.  t 
116;  Screwmen's  Bei 
Smith,   70  Tex.   16£ 
Connecticut  Gen.  L. 
72  Vt.  176,  47  AU.  1 
510;  East  Zona  t;.  C 
Ch.  462;  Peers  v.  0 
Ch.  472.    See  also  W 
V.  National  Surety  C 
N.  W.  697.    The  su 
less  discharged  becai 
ment  in  which  the  dis 
was   with   a  third  i 
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warranty,  however,  by  the  creditor,  and  if  he  is  ignorant 
himself  of  the  employee's  fraud  his  non-diBclosure  of  the 
fact  will  not  excuse  the  surety  though  he  was  guilty  of  ne^- 
gence  in  failing  to  know;*^  nor  will  the  surety  be  excused 
even  though  the  employer  suspected  the  employee  of  dis- 
honesty, and  did  not  disclose  his  suspicions/^  And  the  mere 
fact's  that  one  whose  fidelity  is  guaranteed  has  been  negligent 
or  inaccurate  previously  in  the  performance  of  his  duties 
in  ways  not  affecting  his  moral  character,  and  these  circum- 
stances have  not  been  disclosed  to  the  surety  though  known 
to  the  creditor,  will  not  excuse  the  surety,*' 


&  Ohio  Live  Stock  Ins.  Co.  v.  Bender, 
32  Ind.  App.  287,  69  N.  E.  691;  Cap- 
ital Fire  Ins.  Co.  v.  Watson,  76  Minn. 
387,  79  N.  W.  701,  77  Am.  St.  657; 
Ottawa  Agricultural  Ins.  Co.  v,  Canada 
Guarantee  Co.,  30  U.  Can.  C.  P.  360. 
The  same  principle  was  held  appli- 
cable to  a  failure  to  disclose  a  prior 
breach  of  a  construction  contract 
for  the  performance  of  which  the 
surety  bound  himself,  in  Park  Paving 
Co.  V.  Kraft,  262  Pa.  178,  106  Atl.  39, 
though  the  ignorance  of  the  creditor 
regarding  the  breach  prevented  the 
defence  from  arising  in  that  decision. 
C/.  Peerless  Casualty  Co.  v,  Howard, 
77  N.  H.  355,  92  Atl.  165,  and  cases 
dted  supra,  n.  57  ad.  fin.  An  excep- 
tion has  been  made  in  some  cases  in 
regard  to  the  bonds  of  public  officials. 
State  V.  Rushing,  17  fla.  226;  State 
0.  Dunn,  11  La.  Ann.  549;  Frown- 
felter  v.  State,  66  Md.  80,  5  Atl.  410; 
Lawder  t^.  Lawder,  Ir.  R.  7  C.  L.  57; 
Byrne  v.  Muzio,  L.  R.  8  Ir.  396.  And 
where  the  creditor  did  not  himself 
obtain  the  signature  of  the  surety, 
recovery  was  allowed  in  Cawley  v. 
People,  95  HI.  249;  ^tna  Life  Ins.  Co. 
V.  Mabbett,  18  Wis.  667.  It  should 
be  observed,  however,  that  the  prin- 
ciple on  which  recovery  is  denied, 
namely,  that  the  non-disclosure  by  a 
creditor  in  view  of  the  character  <3i 
the  contract  proposed  is  itsdf  a  rep- 


resentation, is  applicable  though  the 
creditor  did  not  directly  induce  the 
signature  of  the  surety. 

*^  Anaheim  Union  Water  Co.  9. 
Parker,  101  Cal.  483,  35  Pac.  1048; 
McMulien  v.  Winfield  Ac.  Assoc.,  64 
Kans.  298,  67  Pac.  892,  56  L.  R.  A. 
924,  91  Am.  St.  Rep.  236;  Tapley 
V.  Martin,  116  Mass.  275;  Newbuiy- 
port  9.  Davis,  209  Mass.  126,  95  N. 
£.  110;  St.  Charles  Sav.  Bank  f. 
Denker  (Mo.),  205  S.  W.  208;  Bowne 
V,  Mt.  Holly  Bank,  45  N.  J.  L.  360; 
Boetwick  v.  Van  Voozhis,  91  N.  Y. 
353;  Wayne  v,  Commerdai  Bank, 
52  Pa.  343;  Pkrk  Paving  Co.  v.  Kraft, 
262  Pa.  178^  105  Atl.  39;  Wait  ». 
Homestead  Building  Assoc,  76  W.  Va. 
431,  85  S.  £.  637,  and  aeew^ra,  n.  66. 

**  National  Ptovindal  Bank  v. 
Glanusk,  [1913]  3  K.  B.  335;  Bank 
of  Scotland  v.  Morrison,  [1911]  Sc. 
Sess.  Cas.  593. 

**Home  Ins.  Co.  o.  Holway,  55 
Iowa,  571,  8  N.  W.  457,  39  Am.  Rep. 
179;  Charies  Lawrence  Co.  v.  Busaell 
(Me.),  104  Atl.  631;  F^eriess  Casualty 
Co.  V,  Howaid,  77  N.  H.  355,  92  Ati. 
165;  Howe  Machine  Co.  v.  Farrington, 
82  N.  Y.  121;  Boetwick  v.  Van  Vooriiis, 
91  N.  Y.  353;  Screwmen's  Benevolent 
Assoc,  p.  Smith,  70  Tex.  168»  7  S.  W. 
793;  Peers  v.  Oxford,  17  Grant  Ch,  472. 
But  see  contra — Smith  v,  JoBBelyn, 
40  Oh.  St.  409. 
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surety;^  nor  will  the  creditor's  mere  indulgence  in  failing  to 
terminate  the  contract  because  of  such  a  breach  by  the 
principal  as  would  justify  it,  excuse  the  surety.*^ 

§  1261.  The  surety's  right  to  set  off  a  claim  of  the  princqial 
against  the  creditor. 

To  an  attempt  by  a  surety  to  set  off  a  cross^laim  of  the 
principal  which  the  latter  could  have  set  up  against  the  cred- 
itor's  claim,  four  objections  have  been  suggested:  ^^ 

1.  That  the  cross-right  is  not  a  mere  failure  of  consideration, 
but  an  independent  claim,  and  not  being  due  to  the  defendant, 
cannot  be  claimed  by  him. 

2.  That  the  principal  has  a  right  of  election  whether  his 
damages  shall  be  claimed  by  recoupment  or  counterclaim,  or 
reserved  for  a  cross-action. 

3.  That  if  the  surety  is  allowed  to  set  up  the  counterclaim 
it  must  bar  a  futiu*e  action  by  the  principal,  and  that  as  the 
cross-claim  might  be  greater  than  the  creditor's  demand,  the 
surety,  if  allowed  to  set  up  the  claim  merely  to  defeat  the  action 
against  him,  would  also  destroy  a  right  of  the  principal. 

4.  That  where  there  are  a  niunber  of  sureties  severally 
liable,  if  one  may  set  a  counterclaim,  another  ought  to  have 
the  same  privilege. 

These  reasons  have  generally  been  thought  conclusive:  and 
when  the  surety  is  sued  alone  he  has  not  been  allowed  to  use 


it  Williams  v.  Lyman,  88  Fed.  237, 
60  U.  S.  App.  26,  31  C.  C.  A.  611; 
Alabama  Fidelity  Ac,  Co.  v,  Alabama 
Fuel  Ac.  Co.  (Ala.),  79  So.  67; 
WilkenoD  o.  Crescent  Ins.  Co.,  64 
Ark.  80,  82,  40  S.  W.  466;  German 
V.  Harbin,  126  la.  174,  100  N.  W.  629; 
Charles  Lawrence  Co.  p.  Busiell  (Me.), 
104  Atl.  631;  Watertown  Ins.  Co.  v. 
Siimnons,  131  Mass.  86,  41  Am.  Rep. 
196;  Cumberland  Assoc,  v.  Gibbs,  119 
Ikiich.  318,  78  N.  W.  138;  Lancashire 
Ins.  Co.  V.  Callanan,  68  Minn.  277,  71 
N.  W.  261,  64  Am.  St.  Rep.  476; 
Atlantic  A  Pacific  Tel.  Co.  v,  Barnes, 
64  N.  Y.  386,  21  Am.  Rep.  621;  Wil- 
mington, etc.,  R.  Co.  V.  Ling,  18  So. 
Car.  116;  Richmond  A  P.  R.  Co.  v. 


Kas^,  30  Giatt.  218.  The  contract 
with  the  surety,  however,  may  make 
notice  in  such  a  case  a  condition  of 
the  surety's  promise.  Clydebank  &c. 
Trustees  p.  Fidelity  A,  Deposit  Co., 
63  Scotch  L.  R.  103. 

» Alabama  Fidelity  ^  Co.  v. 
Alabama  Ac,  Iron  Co.,  190  Ala.  397, 67 
So.  318;  Young  Coal  Co.  v.  Hill,  112 
Ark.  180,  166  S.  W.  292;  McKecknie 
V.  Waid,  68  N.  Y.  41,  17  Am.  Rep. 
281.  But  it  seems  that  after  sudi  a 
breach  the  surety  mig^t  by  giving 
notice  terminate  a  continuing  guaranty. 
Emery  v.  Baits,  94  N.  Y.  408»  414,  and 
see  u^ra,  { 1262. 

^'  By  Selden,  J.,  in  GiUespie  r.  Tor- 
rance, 26  N.  Y.  306,  82  Am.  Dec.  365. 
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matter  of  recoupment,  counterclaim,  or  set-off  hi 
of  the  principal  against  the  creditor  J^  With  t] 
consent,  however,  set-off  has  been  allowed  in  s 
The  impropriety  of  allowing  the  surety  the  righ 
in  an  action  at  law  to  which  the  principal  is  not  i 
obvious.  And  though  the  English  court  has  allo\^ 
the  defence  as  an  equitable  plea,^^  there  seems 
priety  in  allowing  it  as  an  equitable  defence  as  aU 
legal  defence,  unless  the  principal  is  made  a  pa 
surely  entitled  to  be  heard  in  any  litigation  whic 
the  existence  and  amount  of  a  claim  which  he  may 
the  creditor,  since  the  decision  will  inevitably  aff 
the  other  hand  it  is  to  be  said  that  the  rule  in  equi 
creditor  have  security,  the  surety  is  entitled  t< 
thereof/^  If  instead  of  having  security,  the  cred 
principal  part  of  the  amount,  the  effect  of  this  is 
creditor,  and  the  siu*ety  should  by  some  procedui 


"OBbome  v.  Bryce,  23  Fed.  171; 
Beard  v.  Union,  etc.,  Publishing  Co., 
71  Ala.  60;  Scholse  v,  Steiner,  100  Ala. 
148,  U  So.  552;  Stockton  Society  9. 
Giddings,  96  Cal.  84,  30  Pac.  1016,  31 
Am.  St.  Rep.  181;  Thalheimer  v.  Crow, 
13  Colo.  307,  22  Pac.  779;  Glasier  9. 
Douglass,  32  Conn.  393;  Mordecai  9. 
Stewart^  37  Ga.  364;  QnS  v.  Kahn,  18 
m.  App.  485;  Purdy  9.  Forstall,  45 
La.  Ann.  814,  13  So.  95;  Becker  9. 
Northway,  44  Minn.  61,  46  N.  W.  210, 
20  Am.  St.  Rep.  543;  Brewer  9.  Nor- 
cross,  17  N.  J.  Eq.  219;  Morgan  9. 
Smith,  7  Hun,  244,  245;  Gillespie  v. 
Torrance,  25  N.  Y.  306,  82  Am.  Dec. 
355;  Lasher  9.  Williamson,  55  N.  Y. 
619;  Elliott  9.  Brady,  192  N.  Y.  221, 
000  N.  £.  000;  Ettl^er  9.  National 
Surety  Co.,  221  N.  Y.  467,  117  N.  E. 
945;  Newton  v,  Lee,  139  N.  Y.  332,  34 
N.  E.  905;  Jarratt  v.  Martin,  70  N.  C. 
459;  Clark  9.  Sullivan,  2  N.  Dak.  103, 
49  N.  W.  416;  Phcenix  &c.  Co.  v.  Rhea, 
98  Tenn.  461,  40  S.  W.  482  (affirming 
38  S.  W.  1079);  Lamoille  Co.  Nat. 
Bank  9.  Bingham,  50  Vt.  105,  28  Am. 


St.  Rep.  490;  Baltimo 

15  W.  Va.  455,  36  Am.  I 
9.  Newton,  30  Wis. 
Co.  9.  Moran,  52  Wi 
864;  Gray  9.  Smith,  6 
A  few  jurisdictions,  ho  i 
surety  a  ranedy.    Mi : 
115  HI.  App.  435;  Se 
113  Ind.  592,  15  N.  E. 
Engine,  ete.,  Co.  9.  Ft : 
173,  29  N.  E.  444;  Son  i 

16  Mo.  419;  Aultmai 
Tex.    54,    2   S.    W.    : 
Assignee  v.  Harper,  31  ' 

''Scholse  9.  Steinei 
152,  14  So.  552;  Reev  i 
67  U.  81,  83,  24  N.  V 
Bromberg  (la.),  170  I 
sley  9.  Hoffman,  13  P^ , 
nix,  eto.,  Co.  9.  Rhea 
40S.W.482  (affirming 

'*  Bechervaise  9.  Le^  i 
372;  Murphy  9.  Glass 
408.    See  also  Alooy,  ! 
GreenhiU,  [1896]  1  Ch. 

'•  See  if^ra,  {{  1266, 
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the  benefit  of  it.  Where  both  principal  and  surety  are  joined 
as  defendants  in  the  same  action  the  right  to  set  off  the  claim 
has  generally  been  allowed  in  favor  of  the  surety  J*  Even 
though  the  surety  is  sued  alone,  it  seems  that  he  should  be 
allowed  by  equitable  proceedings  to  bring  the  principal  before 
the  co\}ri  and  utilize  the  seciuity  of  the  cross-right  J^ 

An  argument  not  stated  in  the  cases  for  discharging  the 
surety  may  be  suggested  where  the  creditor  subjects  himsdf , 
after  the  creation  of  the  suretyship  contract,  to  a  right  of 
set-off  by  the  principal  debtor, — namely  that  the  creditor  has 
impaired  the  surety's  right  of  subrogation. 


§  1262.  Termination  of  surety's  liability. 

If  a  surety  becomes  bound  for  the  performance  of  a  contract 
and  the  principal  fails  to  perform  at  the  time,  or  in  the  mann^ 
agreed,  though  the  delay  of  the  creditor  in  enforcing  his  rights 
against  the  principal  will  not  discharge  the  surety,^  it  has 
been  held  in  New  York  at  least  that  if  this  default  is  sufficient 


'^  Liviii0iton  v.  Marehall,  82  Ga. 
281,  11  S.  £.  542;  Waterman  v,  Clark, 
76  ni.  428;  Himrod  v.  Baugh,  85  Ul. 
435;  Ronehd  u,  Lofquist,  46  Ul.  App. 
442;  Slayback  v,  Jones,  9  Ind.  470; 
Vark  V.  Ensign,  66  Kan.  50,  71  Pac. 
230,  97  Am.  St.  Rep.  352;  Reeves  v. 
ChamberB,  67  Iowa,  81,  24  N.  W.  602; 
Rumley  Co.  v,  Welcher,  23  Ky.  L.  Rep. 
1745,  66  S.  W.  7;  Spencer  v.  Almoney, 
56  Md.  551;  M'Haidy  v.  Wadsworth, 
8  Mich.  349;  Becker  v.  Northway,  44 
Minn.  61,  46  N.  W.  210;  St.  Paul  A  M. 
Trust  Co.  V,  Leek,  57  Minn.  87,  58 
N.  W.  826;  Raymond  v.  Green,  12 
Neb.  215,  10  N.  W.  709;  Conoord  v. 
Pillsbury,  33  N.  H.  310;  Brewer  v, 
NorcroBs,  17  N.  J.  Eq.  219;  Loring  v. 
Morrison,  15  N.  Y.  App.  D.  498,  44 
N.  Y.  S.  526;  Wagner  v.  Stocking,  22 
Ohio  St.  297;  Willoughby  v.  Ball,  18 
Okla.  535,  90  Am.  St.  Rep.  1017; 
HoUister  v,  Davis,  54  Pa.  508;  People's 
Bank  v.  Legrand,  103  Pa.  309,  316,  49 
Am.  Rep.  126;  Guggenheim  v,  Rosen- 
feld,  9  Bazt.  533;  Downer  v,  Dana,  17 


Vt.  518;  Wartman  v.  Yoet,  22  Giatt 
595;  Edmunds'  Assignee  v.  Haiper,  31 
Gratt.  637;  Baltimore  Co.  v.  Bitner,  15 
W.  Va.  455,  36  Am.  Rep.  820.  But  see 
contra,  Joyce  v.  Corkrill,  92  Fed.  838, 
35  C.  C.  A.  38;  Noble  v.  Anniston  Nat. 
Bank,  147  Ala.  607,  41  So.  136;  Wood- 
ruff V.  State,  7  Ark.  333;  Leach  9.  Lam- 
beth, 14  Ark.  668;  Banks  9.  Pike,  15 
Me.  268;  Walker  v.  Leighton,  11  Mass. 
140;  Warren  9.  Wells,  1  Met  80; 
Bobbins  9.  Brooks,  42  Mich.  62,  3 
N.  W.  256;  Fsine  9.  Lewis,  64  Miss. 
96,  8  So.  207;  Dart  9.  Sherwood,  7 
Wis.  523, 76  Am.  Dee.  228.  Sometimes 
it  has  been  held  that  the  principal 
should  not  only  be  a  party  but  be  in- 
solvent in  order  to  justify  the  set-off. 
Becker  9.  Northway,  44  Minn.  61,  46 
N.  W.  210,  20  Am.  St  Rep.  543; 
Willoughby  9.  BoH,  18  Okla.  535,  90 
Pac.  1017. 

^See  Hiner  9.  Newton,  30  Wis. 
640. 

^Seecupra,  {1231. 
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they  may  e3ctend.'^  From  such  cases  are  to  be  distinguished 
those  where  the  guarantor  without  any  present  consideration 
guarantees  a  series  of  future  sales  or  credits.  If  no  seal  is  at- 
tached to  such  a  writing,  it  has  been  held,  and  it  seems  rightly, 
that  such  a  promise  is  in  effect  a  series  of  continuing  offers, 
which  will  be  successively  accepted  as  each  credit  of  the  con- 
templated series  is  given.  Either  express  revocation  or  death, 
therefore,  would  terminate  such  of  these  offers  as  had  not  already 
been  accepted,  and  it  is  so  generally  held.*'  It  has  been  sug- 
gested that  the  parties  can  provide  effectively  in  the  guaranty 
itself  that  a  special  notice  of  the  guarantor's  death  is  necessaiy 
in  order  to  work  a  revocation.**   But  if  the  guarantor's  prom- 


*^The  leading  case  for  this  point 
is  lioyd's  v.  Harper,  Id  Gh.  Div.  290. 
There  the  defendant's  testator  signed 
a  guaranty,  promising  in  consideration 
of  the  admission  of  his  son  to  lioyd's 
as  an  underwriter  to  guarantee  all 
his  engagements  in  that  capacity. 
The  son  was  according  admitted, 
and  though  many  years  elapsed  be- 
fore he  made  any  default,  and  though 
the  guarantor  died  before  such  de- 
fault, it  was  held  that  his  estate  was 
liable.  See  also  In  re  Grace,  Balfour 
0.  Grace,  [1902]  1  Gh.  733;  Aiken  v. 
Lang's  Adm.,  106  Ky.  662,  51  S.  W. 
IM.  The  law  is  the  same  in  regard 
to  sureties  on  an  official  bond.  Gor- 
don V.  Galvert,  2  Sun.  253,  4  Russ. 
581,  3  M.  &  Ry.  124  (collecting 
derk);  In  re  Grace,  [1902]  1  Qi.  733 
(agent  and  receiver);  Broome  v. 
United  States,  15  How.  143  (collector), 
14  L.  Ed.  636;  McGlask^  v.  Bair, 
79  Fed.  408,  415-16;  Moore  v.  Wallis, 
18  Ala.  458  (guaidian);  Hi^tower 
V,  Moore,  46  Ala.  387  (administrator); 
Rapp  V,  Phoenix  Ins.  Go.,  113  HI.  390, 
55  Am.  Rep.  427  (insurance  agent); 
Voris  V.  State,  47  Ind.  345  (guardian); 
Mowbray  v.  State,  88  Ind.  324  (Gily 
Treasurer);  Rc^yal  Ins.  Go.  v.  Davies, 
40  Iowa,  469,  20  Am.  Rep.  581 
(insurance  agent);  Green  v,  Young^ 
8  Me.  14,  22  Am.  Dec.  218  (deputy 


sheriff);  Wood  v.  Leiand,  1  Met  387 
(guardian);  Andrus  v.  BeaDs,  9.  Gow. 
698  (deputy  sheriff);  Lawyers'  Sure- 
ty Go.  p.  Ayrauit,  165  N.  Y.  App.  D. 
254,  150  N.  Y.  S.  800;  White  e.  Gom- 
monwealth,  39  Pla.  167  (trustee); 
Shackamazon  Bank  v.  Yard,  143  Fk. 
129,  22  AU.  908,  24  Am.  St.  Rep.  521, 
150  Pft.  351,  24  Atl.  635,  30  Am.  St 
Rep.  807  (cashier);  Snyder  9.  State,  5 
Wyo.  318, 40  Pte.  441, 63  Am.  St  Rep. 
60  (Glerk  of  Gourt).  See  also  Me- 
Qusk^  9.  Barr,  79  Fed.  Rep.  406^  415; 
Kemodian  o.  Murray,  111  N.  Y.  306^ 
309,  18  N.  E.  868,  2  L.  R.  A.  183,  7 
Am.  St.  Rep.  744;  <f.  La  Rose  v.  Lo- 
gansport  Nat.  Bank,  102  Ind.  332; 
Reilly  v.  Dodge,  131  N.  Y.  153,  158, 
29  N.  E.  1011;  Ricketaon  9.  UwMt, 
90  Vt.  386,  98  Ati.  801.  If,  howew, 
one  whose  fidelity  is  guaranteed  ii 
guilty  of  dishonesty  the  surety  may 
tenninate  his  liability  by  giving  notioe. 
Phillips  V.  FoxaU,  L.  R.  7  Q.  B.  666; 
Roberts  v,  Donovan,  70  Gal.  108;  9 
Fte.  180;  Emeiy  9.  Baits,  94N.  Y.  40& 

n  Offord  9.  Davies,  12  G.  B.  (N.  S.) 
748;  White  Sewing  MadL  Go.  a. 
Gourtney,  141  Galif.  674,  75  Pte. 
296;  Jeudevine  9.  Rose,  36  Idich.  54; 
Union  Gentral  L.  Ins.  Go.  9.  Smithy 
105  Mich.  353,  63  N.  W.  438;  and  see 
supra,  (58. 

"Gouhhart   9.   Oementaon,   5   Q. 


2282 


WILLISTON  ON  CONTRACTS 


§1254 


the  contract  fixes  no  definite  time  for  its  continuance,  either 
by  reference  to  a  date  or  some  anticipated  event.^  The  ri^t 
of  revocation  has  been  extended  to  sureties  other  than  guaran- 
tors.® Where  the  guarantee  is  held  revocable^  there  seems 
some  difference  of  opinion  whether  the  guarantor's  death  oper- 
ates as  an  immediate  revocation  or  whether  notice  of  the  death 
is  requisite.* 


§  1264.  It  is  immaterial  that  the  surety's  obligation  has  been 
reduced  to  judgment. 

Even  a  creditor  who  has  obtained  judgment  against  the 
surety  must  still  respect  his  rights,  and  though  a  release  of 
the  principal  or  suspension  of  remedy  against  him  gave  the 
surety  no  defence  at  law,^  it  is  well  settled  in  the  United 
States  that  such  inequitable  conduct  by  the  creditor  as  would 
discharge  the  siu'ety  had  no  judgment  been  rendered  against 
him  affords  ground  in  equity  for  relief  against  the  judgment; 
and  will  do  so  at  law  where  equitable  defences  are  allowed.'^ 


steps  he  remains  liable."  And  to 
similar  effect  see  Gay  v.  Ward,  67 
Conn.  147,  34  Ati.  1025,  32  L.  R.  A. 
818;  Kemochan  v.  Murray,  111  N.  Y. 
306,  300,  18  N.  E.  868,  2  L.  R.  A. 
183,  7  Am.  St.  Rep.  744;  National 
Eagle  Bank  o.  Hunt,  16  R.  I.  148, 
13  Atl.  115.  See  also  Hecht  v.  Weaver, 
34  Fed.  111. 

■'Jeudevine  v.  Rose,  36  Mich.  54; 
Emery  v.  Balti,  94  N.  Y.  408,  414; 
Vidi  V.  United  Surety  Co.,  155  N.  Y. 
App.  D.  502,  140  N.  Y.  S,  612. 

"In  Ricketson  v.  Lisotte,  90  Vt. 
386,  98  Atl.  801,  the  court  said: 
"The  rule  applicable  to  a  continuing 
guaranty,  that  the  guarantor  can 
terminate  his  liability  on  notice  to 
the  obligee  is  also  api^cable  to  a 
continuing  suretyship,  in  favor  of 
the  surety,  though  the  instrument 
is  under  seal." 

«In  Coulthart  v.  Clementson,  5 
Q.  B.  D.  42,  the  court  said:  ''A 
guaranty  like  the  present  is  not  a 
mere  mandate  of  authority  revoked 


ipao  fado  by  the  death  of  the  guar- 
antor." And  this  view  was  taken 
in  Gay  v.  Ward,  67  Conn.  147,  156. 
See  also  Valentine  v.  Donohoe-Kdly 
Banking  Co.,  133  Cal.  191,  65  Pte. 
381,  but  in  Massachusetto  death 
without  notice  is  effective.  Jordan 
p.  Dobbins,  122  Mass.  168,  23  Am. 
Rep.  305;  Hyland  v.  Habieh,  150  Mass. 
112,  22  N.  E.  765,  6  L.  R.  A.  383. 

«P6le  V.  Ford,  2  Chitty,  125;  ftay 
9.  Manson,  8  M.  d:  W.  668;  La  Fuge 
V.  Herter,  3  Denio,  157. 

~  In  re  McDonald,  14  N.  B.  R.  477; 
Carpenter    v.    Devon,    6    Ala.    718; 


ai)alribykti| 
tedStatesT 


United  StaieCelcTCo.,  142  Ala.  363, 
367,  39  So.  54;  Morley  v.  Dickinsan, 
12  Cal.  561;  Curan  o.  Colbol,  3  Ga. 
239,  46  Am.  Dee.  427;  TVotter  v. 
Strong,  63  lU.  272;  New  Yoik  Bank 
Note  Co.  p.  Kerr,  77  DL  Ai^.  53; 
Graff  p.  Fox,  204  111.  App.  596;  G^ison 
V.  Ogden,  100  Ind.  20;  Shenadoi  9, 
Parker,  24  Iowa,  28;  Gustine  9.  Union 
Bank,  10  Rob.  (La.)    412;  Caipenter 
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surety  by  the  terms  of  his  promise  has  agreed  to  perform  if 
the  principal  fails  to  make  the  stated  payment  or  performance, 
however  valid  the  reason  for  his  failmie;  and;  therefore,  the 
sm^ty's  defence,  if  he  has  any,  must  be  based  on  equitable 
grounds.  But  if  the  surety  merely  promises  to  answer  for 
the  principal's  debts  or  defaults,  a  judgment  in  the  prin- 
cipal's favor  at  the  suit  of  the  creditor  conclusively  shows 
that  as  between  them  there  has  been  no  debt  or  default,  and 
the  surety  by  the  very  terms  of  his  promise  can  be  under  no 
liability,  unless  indeed  the  judgment  was  based  on  a  personal 
disehaige  founded  on  bankruptcy  or  the  statute  of  limitations 
or  the  like.^ 

Where  the  surety  by  the  terms  of  his  promise  is  liable,  but 
the  creditor  has  previously  suffered  an  adverse  judgment 
in  an  action  against  the  principal,  it  has  been  said:  ''It  is 
obvious  that  if  the  rule  of  res  inter  alios  acta  is  applied  to  a 
case  in  which  the  principal  has  been  discharged,  there  may 
be  a  judgment  against  a  surety  who  will  either  have  no  in- 
demnity against  his  principal,  or  if  he  has,  then  the  prin- 
cipal will  be  indirectly  subjected  to  a  liability  from  which 
he  had  been  legally  discharged/'  ^  The  solution  of  the 
difficulty  is  this.  If  the  reason  why  judgment  went  against 
the  creditor  was  due  to  the  infancy,  coverture,  or  disdiarge 
in  bankruptcy  of  the  principal,  or  to  any  other  circumstances 
which  actually  existed  and  for  which  the  creditor  was  not  to 
blame,  the  surety  has  no  equitable  defence;  but  if  in  the  later 
litigation  with  the  surety,  it  is  found  as  a  fact  that  the  prin- 
cipal was  not  an  infant,  a  married  woman,  or  discharged 
in  bankruptcy,  or  did  not  have  on  the  actual  facts  a  defence 
to  the  action  against  him,  the  creditor  must  be  deemed  in 
fault  for  having  suffered  judgment  to  go  against  him,  and 

*•  State  V.  Parker,  72  Ala.  181;  Brown  N.  Y.  App.  Div.  15, 156  N.  Y.  a  1027; 

V.  Bradford,  30  Ga.  027;  Price  v.  Carl-  GUI  v.  Morria,  11  Heisk.  614,  27  Am. 

ton,  121  Ga.  12,  24,  48  S.  £.  721,  68  Rep.  744;  Sonnenthiel  v.  Tnist  Go^ 

L.  R.  A.  736;  Cook  v.  King,  7  Bl.  App.  23  Tex.  dr.  App.  436,  56  S.  W.  143. 

540;  Baker  v,  Meiriam,  07  Ind.  530;  Most  of  these  cases  were  suits  on 

StevoDS  V.  Carroll,  131  la.  170,  105  official  bonds. 

N.  W.  663;  Cnim  v.  Wilson,  61  Miss.  «  GiU  v.  Morris,  11  Heisk.  614^  621, 

233;   State   v.   Coste,    36    Mo.   437;  27  Am.  Rep.  744. 
People  V.  Metropolitan  Surety  Co.,  171 
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admissible  evidence  of  the  facts  litigated;  since  th^  were 
established  in  an  action  to  which  the  surety  was  not  a  party; 
and  many  authorities  sustain  this  view.^  By  the  wei^t  of 
authority  in  the  United  States,  however;  the  judgment 
against  the  principal  is  prima  facie  evidence  in  an  action 
against  the  surety  that  the  principal  was  rigjitly  held  liable, 
and  that;  therefore,  the  surety  is  bound  to  answer  for  the 
principal's  default;  ^  and  in  a  few  States  the  judgment  against 
the  principal  has  even  been  held  conclusive  against  the 
surety.* 


1  King  V.  Nonnaa,  4  G.  B.  884;  Ex 
parte  Young,  17  Ch.  D.  688;  Lucas  v. 
Governor,  6  Ala.  826;  Fireman's  Go. 
V,  McMillan,  29  Ala.  147;  Arrington  v. 
Porter,  47  Ala.  714;  Piflo  v.  WpIi^^j,  14 
Gal.  202.  73  Am.  Dec.  647;  Governor 
V.  Shelby,  2  Blackf.  26;  McGonnell  v. 
Poor,  113  la.  133,  84  N.  W.  968,  52 
L.  R.  A.  312;  Lartigue  v,  Baldwin,  5 
Martin  (La.),  193;  BaUey  v.  Butter- 
field,  14  Me.  112;  Rodini  v.  Lytle,  17 
Mont.  448,  43  Pac.  501,  52  L.  R.  A. 
165;  DeGreiff  v,  Wilson,  30  N.  J.  Eq. 
435;  Moss  v,  McGuIlou^,  5  HiU,  131; 
Berry  v,  Schaad,  50  N.  Y.  App.  Div. 
132,  63  N.  Y.  S.  349;  Miano  v.  Empire 
State  Surety  Go.,  153  N.  Y.  App.  D. 
423,  138  N.  Y.  S.  475;  McKellar  v. 
Bowell,  4  Hawks,  34;  Giltinan  v. 
Strong,  64  Pa.  242;  State  v.  Gaaon,  11 
S.  Gar.  392;  Ballantine  v.  Fenn,  84  Vt. 
117,  78  Atl.  713,  40  L.  R.  A.  (N.  S.) 
698. 

>Drummond  v.  F^estman,  12 
Wheat.  515,  6  L.  Ed.  712;  Moses  v. 
United  States,  166  U.  S.  571,  41  L.  Ed. 
1119,  17  Sup.  Gt.  682;  Equitable 
Surety  Go.  v.  Board,  256  Fed.  773; 
State  V.  Martin,  20  Ark.  629;  Price 
9.  Garlton,  121  Ga.  12,  48  S.  E.  721; 
68  L.  R.  A.  736;  Gharles  v.  Haskins, 
14  la.  471,  83  Am.  Dec.  378;  Graves 
V,  Bulkley,  25  Kan.  249,  37  Am.  Rep. 
249;  Fay  v.  Edmiston,  25  Kans.  439; 
Topeka  v.  Ritchie,  102  Kan.  384, 
170  Pao.  1003;  Heath  v.  Shrempp, 
22  La.  Ann.  167;  Macready  v.  Schenck, 


41  La.  Ann.  456,  6  So.  517;  Dane  9. 
GKlmore,  51  Me.  544;  McPhaitin  s. 
Fidelity,  etc.,  Go.,  162  Mich.  141,  127 
N.  W.  307  (if  the  surety  had  notice 
of  the  proceeding);  Beaucfaaine  w. 
McKinnon,  55  Minn.  318,  56  N.  W. 
1065  (see  also  Milavets  v,  Oberg,  138 
Minn.  215,  164  N.  W.  910);  Igldiart  p. 
Mackubin,  2  GiU  &  J.  235  (ovei^ 
ruling  Beall  v.  Beck,  3  Har.  A  McH. 
342);  Leppert  v.  Flaggs,  101  Md.  71, 
60  Ati.  450;  Baltimore,  etc,  R.  Go.  9. 
Howard  Gounty,  111  Md.  176,  73 
Atl.  656,  40  L.  R.  A.  (N.  S.)  1172; 
Lowell  V.  Parker,  10  Met.  309,  43 
Am.  Dee.  436;  Peo|de  v.  Meraereau,  74 
Mich.  687,  42  N.  W.  153;  Hursey  t. 
Marty,  61  Minn.  430,  63  N.  W.  1090; 
Galhoun  v.  Gray,  150  Mo.  App.  591, 
131  S.  W.  478;  Gommissioners  p.  Butt, 
2  Oh.  348;  State  v.  Jennings,  14  Oh. 
St.  73;  Perry  v.  Merrill  ((Md.),  179 
Pac.  28;  Gonnor  p.  Gorson,  13  S.  Dak. 
550,  618,  83  N.  W.  588,  84  N.  W.  191; 
Atkins  V,  Baily,  9  Yerg.  Ill;  Baiks- 
dale  V.  Butler,  6  Lea,  450;  Garr  9. 
Meade,  77  Va.  142;  Stephens  9. 
Shafer,  48  Wis.  54,  3  N.  W.  835,  33 
Am.  Rep.  793.  Many  cases  on  the 
general  topic  are  collected  in  a  note 
in  40  L.  R.  A.  (N.  S.)  698. 

'Tracy  v,  Goodwin,  5  Allen,  409; 
Dennie  v.  Smith,  129  Mass.  143; 
Pftsewalk  v.  BoUman,  29  Neb.  519, 
45  N.  W.  780,  26  Am.  St.  Rep.  399; 
Thomas  v.  Markmann,  43  Neb.  823, 
62  N.  W.  206;  McMicken  v,  Gommon- 
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mistake^  the  creditor  is  given  the  same  equitable  rdief  as 
if  the  surety  were  a  principal^  Equity  will  not,  however, 
relieve  against  the  rule  of  survivorship  in  joint  obligatioDB 
where  a  deceased  obliiror  was  a  suretv.* 


§  1268.  Injuiioiis  action  by  the  creditor  will  discharge  a 
surety,  though  the  creditor  when  the  obUgation  was 
created  was  ignorant  of  the  snretyship  relation. 

When  two  or  more  persons  apparently  bound  as  principal 
debtors  arrange,  either  at  the  time  when  the  debt  was  con- 
tracted or  subsequently,  that,  inter  ae,  one  of  them  shall  be 
liable  only  as  a  surety,  the  creditor  after  he  has  had  notice 
of  the  arrangement  must  do  nothing  to  prejudice  the  interests 
of  the  surety  by  any  such  dealing  with  his  co^^tors,  or 
with  securities  as  would  have  been  fatal  had  the  suretyship 
relation  existed  when  the  debt  was  created,  and  the  creditor 
had  known  of  it.'     This  rule  undoubtedly  allows  matter 


Berg  9.  Raddiff,  6  Johns.  Gh.  302, 
a07;  Harriaon  p.  Fidd,  2  Wash. 
(Va.)  166;  Kemey  v.  Kerney,  6  Leiih 
478. 

'Croaby  v.  Middteton,  I^eo.  Ch. 
309;  United  States  v,  Cushman,  2 
Sumn.  434;  PerdTal  v.  McCoy,  13 
Fed.  379;  Omsted  v,  CMmsted,  38 
Oonn.  309;  Edwards  9.  Schoeneman, 
104  111.  278;  Henkkman  v.  Peteraon, 
164  lU.  419,  40  N.  £.  369  (overruling 
TVustees  v.  Otis,  86  HI.  179);  Stevens 
V.  Pendleton,  106  Mich.  619,  63  N.  W. 
666;  State  v.  Fmok,  61  Mo.  98;  Berge 
r.  Raddiff,  6  Johns.  Ch.  303,  306; 
Qute  V.  Kniee,  102  N.  Y.  377,  7  N.  £. 
181;  Sikes  p.  Truitt,  4  Jones  £q.  361; 
Neininger  v.  State,  60  Oh.  St.  394^ 
34  N.  £.  633;  Moeer  v.  libenguth, 
2  Rawle,  428;  Weaver  v.  ffluyock, 
6  S.  A  R.  262,  264;  Rutland  v.  Pfeuge, 
24  Vt.  181.  So  where  the  creditor 
took  in  renewal  of  a  note  signed  by 
principal  and  surety  a  note  signed 
by  the  principal  on  which  he  had 
foiged  the  surety's  name,  the  creditor 
was  allowed  recovery  agsinst  the  sure- 


ly on  the  original  note  thougji  it  had 
been  cancdled.  Seveiy  State  Bank 
9.  Hoyt,  103  Kans.  44,  172  Pte.  994. 
In  Citiaens'  Trust  Ae.  Co.  v.  Goff,  81 
W.  Va.  366, 94  S.  £.  766^  the  creditor 
was  denied  relief  on  account  of  ladtes. 

•Supra,  §344. 

*Lord  Watson  in  Rouse  v.  find- 
fcftd  Banking  Co.,  [1894]  A.  C.  686. 
To  the  same  effect  see— Oakeky  v. 
Puheller,  4  Q.  A  F.  207,  10  Bl^ 
N.  S.  648,  s.  c;  Oakford  v.  EuropesD 
A  American  8.  S.  Co.,  1  H.  A  M.  182; 
Ovcnnd  Gum^  &  Co.,  Ltd.,  v.  Qrkn- 
tal  Financial  Corp.,  Ltd.,  L.  R.  7  H.  L. 
348^  360;  Wilson  v.  lioyd,  16  Eq. 
60;  Vary  v,  Norton,  6  Fed.  808;  Home 
Bank  p.  Waterman,  134  IIL  461,  467, 
29  N.  £.  603;  McTnggsTt  v.  Dofam, 
86  Ind.  314;  Smith  o.  Sheldon,  35 
Mich.  42,  24  Am.  Rep.  ^9;  Comwdl 
V,  Megins,  39  Minn.  407,  40  N.  W. 
610;  Patterson  p.  Camden,  26  Mo. 
13;  Milleid  tr.  Thorn,  66  N.  Y.  402; 
Pahner  o.  Ptizdy,  83  N.  Y.  144;  HaO 
p.  Johnston,  6  Tex.  Civ.  App.  110,  24 
S.  W.  861;  Gates  v.  Hughes,  44  Wb. 
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he  became  such  was  discharged  by  any  inequitable  dealing 
on  the  part  of  the  holder  with  the  acceptor  or  maker  who  as 
between  himself  and  his  co-debtor  was  the  principal.^'     So 


"The  following  ezoeUent  mimmaiy 
of  authorities  is  from  Professor  Hen- 
ing's  article  in  59  Univeraity  of  Penn- 
gylvania  Law  Review,  532.  Joint 
acoeptora  or  makers  were  discharged 
in  Liquidation  of  Overend  A,  Go.  v. 
Liquidators  of  Oriental,  etc.,  Co.,  L.  R. 
7  H.  L.  348;  Taylor  o.  Burgess,  5  H.  A 
N.  1;  Pooiey  v.  Harradine,  7  El.  A  Bl. 
431;  HaU  v.  Wfloox,  1  Mood.  A  Rob. 
58;  Vary  v.  Norton,  6  Fed.  808  (ezten- 
son  of  time);  Scott  v.  Scruggs,  60  Fed. 
721,  9  C.  G.  A.  246;  Bruce  v.  Edwards, 
1  stew.  (Ala.)  11,  18  Am.  Dec.  33 
(notice  to  sue  under  statute);  Branch 
Bank,  etc.,  v,  Darrington,  9  Ala.  949; 
Vestal  V.  Knight,  54  Ark.  97,  15  S.  W. 
17  (extension  of  time) ;  Byera  v.  Hussey, 
'4  C^l.  515  (semble);  Drescher  0.  Ful* 
ham,  11  Gol.  App.  62,  52  Pac.  685 
(extension  of  time);  Fraser  v.  McGon- 
nell,  23  Ga.  368  (notice  to  sue  under 
statute);  Mathewson  v.  Jones,  30  Ga. 
306,  76  Am.  Dec.  647  (fraud  as  to  col- 
lateral fact  known  to  plaintiff  in- 
dorsee); Perry  v.  Hodnett,  38  Ga.  103 
(extension  of  time);  McGarter  0. 
Turner,  49  Ga.  309  (failure  to  sue  under 
statute);  Stewart's  Adm.  v.  Parker,  55 
Ga.  656  (extension  of  time);  Flynn  v. 
Mudd,  27  111.  323;  Ward  v.  Stout,  32 
111.  399  (obiter);  Voss  0.  German- 
American  Bank,  83  111.  599  (obiter), 
25  Am.  Rep.  415;  Trustees,  etc.,  v. 
Southard,  31  HI.  App.  359  (semble); 
Core  V.  Wilson,  40  Ind.  204  (joint  maker 
entitled  to  statutory  privilege  as  to 
execution);  Hamilton  v,  Winteirowd, 
43  Ind.  393;  Holland  v.  Johnson,  51 
Ind.  346  (extension  of  time  and  surren- 
der of  collateral);  Buck  v.  Smiley,  64 
Ind.  431  (extension  of  time);  Sample 
V.  Cochran,  84  Ind.  594  (surrender  of 
collateral);  Kelly  v.  Gillespie,  12  la. 
55,  79  Am.  Dec.  516;  Coridle  v.  AUen, 
13  la.  289  (extension  of  time);  Cham- 


bers 9.  Cochran,  18  la.  159;  Pipo-  v. 
Newcomer,  25  la.  221 ;  Kirby  v.  iMndn, 
54  la.  150,  6  N.  W.  173;  WendKzis  r- 
Ta^or,  57  la.  354,  10  N.  W^.  675 
(extension  of  time);  Lambert  v.  Shitler, 

62  la.  72,  17  N.  W.  187,  s.  c.  71  la. 
463, 32  N.  W.  424  (discharge  of  attach- 
ment); Ross  V.  Madden,  1  Kans.  445; 
Rose  V.  Williams,  5  Kans.  483  (exten- 
sion of  time);  Roberson  v,  Blevins,  57 
Kans.   50,  45  Pac.  63   (extension   of 
time);  Ned  v.  Harding,  2  Met.  (Ky.) 
247;  Weller  v.  Ralston,  28  Ky.  L.  Rep. 
572,  89  S.  W.  698;  Adle  0.  Metoyer, 
1  La.  Ann.  254;  Jones  v.  FleooJng,  15 
La.  Ann.  522;  Lime  Rock  Bank  p. 
Mallett,  34  Me.  547,  56  Am.  Dec  673 
(extension  of  time);  Springer  v.  Tootb- 
aker,  43  Me.  381,  69  Am.  Dec  66 
(abandonment  of  lien  of  execution); 
CummingB  v.  little,  45  Me.  183  (by 
surrender  of  collateral);  Home  v.  Bod- 
well,  5  Gray,  457  (extension  of  time); 
Harris  v.  Brooks,  21  Pidc.  195,  32  Am. 
Dec.  254  (statement  of  creditor  that  he 
will  look  to  principal  only);  Guild  r. 
Butler,  122  Mass.  498,  23  Am.  Rep. 
378;  Barron  v.  Cady,  40  Mick.  259 
(extension  of  time);  Fuller  v.  Quesnel, 

63  Minn.  302,  65  N.  W.  634;  Kauftnan 
V.  Barbour,  98  Minn.  158,  107  N.  W. 
1128;  Smith  v.  Qopton,  48  Miss.  66; 
Young  V.  Cleveland,  33  Mo.  126,  82 
Am.  Dec.  155;  Coats  v.  Swindle,  55 
Mo.  31;  German,  etc.,  Aas'n  9.  Helm- 
rick,  57  Mo.  100;  Stillwell  v.  Aaron, 
69  Mo.  539,  33  Am.  Rep.  517  (exten- 
sion of  time);  O'Howell  v.  Kirk,  41  Mo. 
App.  523  (notice  to  sue  under  statute); 
Lee  V,  Brugmann,  37  Neb.  232,  55  N. 
W.  1053  (extension  of  time);  Wheat 
9.  Kendall,  6  N.  H.  504;  UeninaA 
County  Bank  v.  Brown,  12  N.  H.  320; 
Rochester  Savings  Bank  v.  Chick,  64 
N.  H.  410;  Draper  v.  Tresoott,  29 
Barb.  401;  Billington  v.  Wagoner,  33 
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it  might  be  shown  by  parol  that  the  drawer  or  indorser  of 
negotiable  paper  was  ^e  principal  debtor,  and  the  acceptor 
or  maker  was  discharged  by  extension  of  time  or  other  in- 
equitable dealing  with  the  drawer  or  indorser,  if  the  holder 
knew  when  he  became  such  of  the  suretyship  relation." 


N.  Y.  31;  Hubbard  v.  Gum^,  64  N.  Y. 
457;  Welfai«  v.  Thompson,  83  No.  Oar. 
276  (local  statute  of  limitations 
applicable  to  sureties  ia  shorter  than 
that  applicable  to  other  debtors. 
Short  period  held  controUiDg);  Osbom 
t..  Low,  40  Oh.  St.  347  (eirtensioii  of 
time);  McComb  n.  Kittridge,  14  Ohio, 
348  (extensitm  of  time) ;  Holt  v.  Bodey, 
18  Pa.  207;  Diffenbaohw's  Iktate,  31 
Pa.  Sup.  3S;  Zapolac  v.  Zapp,  22  Tex. 
Civ.  App.  37S,  54  S.  W.  938;  Eempner 
V.  Patrick,  43  Tex.  216,  ftS  S.  W.  51; 
Turrill  v.  Boynton,  23  Vt.  1^  (joiDt 
maker  of  note  discharged  by  extension 
to  other  joint  maker);  Harmon  v.  Hale, 

1  Wash.  Ter.  422  (false  information  by 
creditor  as  to  payment);  Glenn  n.  Mor- 
^n,  23  W.  Va.  467  (admitting  defence 
good  at  law  except  in  specialty  con- 
tracts, but  deciding  specialty  contiacts 
not  dischargeable  by  parol  at  law); 
Riley  v.  Gregg,  16  Wis.  666;  Irvine  c 
Adams,  48  Wis.  468,  4  N.  W.  673,  33 
Am.  fiep.  817;  Moulton  v.  Poaten,  52 
Wia.  169,  8  N.  W.  621.  Contrary 
decisians  are:  Kritier  v.  Mills,  9  Cal. 
21;  California,  etc..  Bank  v.  Ginty, 
108  Cal.  148,  41  Pao.  38  (practicaUy 
overruling  Capital  Savings  Bank  v. 
Reel,  62  Cal.  419);  Yates  f.  Donaldson, 
6  Md.  389,  61  Am.  Dec.  283  (denying 
the  defence  at  law,  b^t  by  dietufn 
admitting  relief  to  be  in  equity); 
Anthony  v.  Fritts,  45  N.  J.  L.  1  (held 
that  the  defence  is  inadmissible  in  a 
court  of  law  but  a  ground  of  equitable 
rdirf).  See  Westervelt  o.  Freeh,  33 
N.  J.  Eq.  451. 

■*  n«fesaor      Hening     Bummariiea 
the  cases  aa  follows:    I^xton  e.  Peat, 

2  Camp.  185;  Davies  e.  Stainbank, 
6  De  G.  M.  &  a.  679  (accommodation 


acc^tor  discharged  by  extension); 
Daggett  V.  Whiting,  36  Conn.  566, 
(maker  of  check  held  surety  without 
recourse  to  him);  Hall  o.  Capital 
Bank,  71  G*.  715;  I«cy  v.  Lofton, 
26  Ind.  324  (statutory  duty  of  creditor 
when  so  ordered  to  levy  and  exhaust 
principal's  property,  practically 
overruling  lAmbert  v.  Sondford,  2 
Black.  137,  18  Am.  Dec.  149);  More- 
head  i>.  atiiens'  Bank,  130  Ky.  414, 
113  S.  W.  601,  23  L.  R.  A.  (N.  S.) 
141  (extension  of  time,  practically 
ov«Tuling  Anderson  f.  Anderson,  4 
Dana,  352);  GuiU  v.  Butler,  122 
Mass.  498,  23  Am.  Rep.  378;  Jennin^ 
V.  Moore,  189  Mass.  1S7,  75  N.  E. 
214  (maker  treated  in  equity  as  sure- 
ty for  anomalous  indorser  to  payee 
and  discharged  pro  tanto  by  lose  of 
securities);  Canadian  Bank,  etc.,  d. 
Coumbe,  47  Mich.  358,  11  N.  W. 
196  (accommodation  acceptor  dis- 
charged by  extension  of  time  to 
drawer);  Meggett  o.  Baum,  57  Miss. 
22  (accommodation  acceptor);  Boat- 
men's Saving  Bank  d.  Johnson,  24 
Mo.  App.  316;  St.  Joseph  F.  ft  M. 
Ins.  Co.  V.  Hauck,  71  Mo.  465;  Hoff- 
man  ti.  Habighoist,  38  Or.  261,  63 
Pao.  610,  53  L.  R.  A.  908  (maker  of 
note  surety  for  third  person  not  a 
party  to  the  paper);  Maish  v.  Con- 
solidation Bank,  48  Pa.  610  (maker 
of  notesuretyforiodorsee).  Ckmti&ry 
decisions  are:  Wilson  ■>.  labell,  45 
Ala.  142;  Bank  v.  Walker,  9  S.  A  R. 
229,  11  Am.  Deo.  709;  Walker  ir. 
Bonk  of  Mfmtgomery,  12  S.  &  R. 
382  (time  ffvea  to  the  aocommodated 
indorser  held  to  be  no  discharge  to 
the  acoommodating  maker  by  the 
holder,  iriM  suboequcoitly  learned  of 
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The  law  was  less  certain  where  the  holder  took  the  instni- 
ment  in  ignorance  of  the  suretyship  relation,  but  became 
aware  of  it  before  the  dealings  in  question  with  the  i»in- 
cipal  debtor.  Here  too,  however,  the  weight  of  authority 
supported  the  view  that  the  surety,  though  primarily  liable 
by  the  terms  of  the  instrument,  would  be  discharged  by  in- 
equitable dealing  with  the  party  who,  though  secondarily 
liable  on  the  instrument,  was  in  fact  the  principal  debtor.^^ 

§  1260.  Effect  of  tiie  Negotiable  Xnstmments  Law. 

To  what  extent  the  principles  stated  in  the  preceding 
section  remain  applicable  under  the  N^otiable  InstrumentB 
Law  is  uncertain.  The  language  of  the  statute  is  not  clear.'* 
And  by  a  somewhat  doubtful  construction  the  courts  gm- 
erally  have  held  that  an  accommodation  maker  is  not  re- 
leased by  an  extension  of  time  to  a  co-maker  or  an  indorser 
who  is  in  fact  the  principal  debtor,  and  known  by  the  holdo* 
to  be  such.^^     Whether  inequitable  dealing  with  collateral, 

the  miretyship);    White  v.  Hopkiiis,      N.  W.  634;  Smith  0.  Gloptoii,  48  Mn. 


3  W.  A  8.  99,  37  Am.  Deo.  542; 
Stephens  0.  Btak,  88  Pk.  St.  157»  32 
Am.  Bep.  438;  Fourth  Nat.  Bank 
0.  Frailer,  9  Phil.  213;  Delaware,  etc., 
Co.  9.  Haoer,  199  Pa.  17,  48  Atl.  694^ 
but  in  Holt  0.  Bodeyi  18  Pa.  207,  one 
joint  obUgor  of  a  bond  was  pennitted 
to  prove  his  suretyship  by  parol  and 
obtained  a  dischaiise  by  showing  the 
release  of  security  by  the  creditor. 

^'Professor  Henning  thus  summar- 
ises the  decisions:  E2win  0.  Lancaster, 
6  B.  &  Sm.  571  (accommodation 
acceptor  discharged  by  time  given 
by  holder  to  the  acconmiodated 
drawer;  knowledge  existed  only  at 
time  of  extension;  Crompton,  J., 
said:  ''that  is  the  time  to  be  looked 
at,  because  it  is  the  time  when  the 
equity  arises");  Laxton  0.  Peat,  2 
Gamp.  185;  Bailey  0.  Edwards,  4  B. 
A  8.  761  (accommodation  acceptor 
surety  for  indorser);  Tjwiman  0. 
Nichols,  15  Iowa,  161  (joint  maker 
discharged  by  extension  of  time); 
Fulle0  0.  Quesnel,  63  Minn.  302,  66 


66;  Vall^  Nat.  Bank  0.  Meyen,  U 
Nat.  Bank.  R19.  257  (D.  C.  E.  Dst 
of  Mo.)  (maker  of  note  sure^  for 
indorser  discharged  by  extension  of 
time);  Wheat  0.  KendaU,  6  N.  H.  5CM; 
Westervelt  0.  FVech,  33  N.  J.  Eq.  451 
(maker  of  note  surety  to  payee  for 
indorser  diMharged  by  extenskm  of 
time).  Contrary  decisionfl  are:  Di- 
verey  0.  Moor,  22  m.  330,  74  Am. 
Dec.  157  (aocranmodation  aoceptor 
not  discharged  by  statutory  notiee 
to  sue  drawer);  Gano  0.  Heath,  3S 
Mich.  441  (joint  makers);  Heath 
0.  Derry  Bank,  44  N.  H.  174  (tiie 
note  reading  "all  as  prindpals  prann 
ise  to  pay");  Hoge  0.  Imxiring,  35 
N.  Y.  136  (maker  aooonomodatiQg 
the  payee);  FamierB',  etc,  Bank  v. 
Rathbone,  26  Vt.  19,  58  Am.  Dec. 
200  (obUer  acceptor  in  fact  not  for 
accommodation). 

"Sections  119  and  120  are  the 
sections  espedaQy  inviJved.  See 
wpra,  §§  1180,  1190. 

^  Cowan  0.  Ramsey,  15  Arii.  583, 
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or  other  defences  open  to  a  sur 
same  way  as  extension  of  tim^ 
distinction  seems  apparent  from 

§  1261.  When  accommodation  pi 
co-sureties. 

Frequently  more  than  one  par 
signs  for  accommodation,  and  tl 
whether   these   accommodation 
the  accommodated  parties  or  y 
accommodation  parties  is,   as 
primarily  liable.     That  is,  whei 
^th  him  or  sureties  for  him. 
surety  may  assimae  a  primary 
another,  and  when  one  accom 
primary  party,  as   maker,  or  a 
as  indorser  or  drawer,  it  has  beeii 
this  is  shown.  ^^     There  is  mo] 

£36,    140    Pac.    501;    Vanderfoid   v.  h 

Farmers'  Nat.  Bank,   105  Md.   164,  6 

66  AH.  47,  10  L.  R.  A.  (N.  S.)  129;  d 

Lane  v,  Hyder,  163  Mo.  App.  688,  n 

147  S.  W.  514;  Night  ic  Day  Bank  d 

V.   Roeenbaum,   191   Mo.   App.   559,  ii 

177   S.   W.   693;   National   Qtizens'  ii 

Bank  v,  Toplita,  81  N.  Y.  App.  Diy.  n 
603,  81  N.  Y.  S.  422  (aflfd.  178  N.  Y. 

464,  71  N.  E.  1);  First  Nat.  Bank  o\ 

».  Meyer,  30  N.  Dak.  388,  152  N.  W.  b 

657;   Richards  v.   Market  Exchange  5! 

Bank  Ck).,  81  Ohio  St.  348,  90  N.  E.  A 

1000,  26  L.  R.  A.  (N.  S.)  99;  Cellers  1 

V.   Meachem,  49  Ore.   186,  89  Pac.  L 

426,  10  L.  R.  A.  (N.  S.)  133;  Wolaten-  L 

holme  V.  Smith,  34  Utah,  300,  97  Pac.  tl 

329;  Bradley  Engineering,  etc.  Ck).,  v.  re 

Heybum,   56   Wash.   628,    106   Pac.  Si 

170,  134  Am.  St.  Rep.  1127.  See  i: 
also  Witts  V,  Kirchdorfer,   136  Ky. 

643,  124  S.  W.  882.    But  see  conira.^^  T. 

Gokiberg  v.  Stone,  10  Ala.  App.  485,  51 

65  So.  454;  Fullerton  Lumber  Ck).  v,  4 

SnoufiPer,  139  la.  176,  117  N.  W.  50.  l^ 

In  Nig^t  ^  Day  Bank  v.  Rosen-  Si 
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accommodation  parties  are  indorsers.  The  form  of  the  instru- 
ment then  does  not  always,  though  it  does  sometimes,  give 
any  indication  whether  one  obligation  was  to  precede  the 
other.    Several  cases  may  be  supposed. 

If  a  note  is  made  payable  to  A  and  B,  and  indorsed  by 
them  for  the  accommodation  of  the  maker,  they  are  clearly 
not  successive  indorsers,  but  joint  indorsers.^    On  the  otha* 
hand,  where  a  note  is  payable  to  A,  and  indorsed  by  A  and 
then  by  B,  it  is  apparent  from  the  terms  of  the  instrument 
that  the  indorsements  must  be  r^arded  as  successive,  and 
that  by  the  terms  of  the  instrument  A  is  bound  to  indemnify 
B.    If  the  note  is  payable  to  A  and  indorsed  by  A,  B,  and  C, 
A,  according  to  the  form  of  the  instrument,  is  the  primary 
obligor  as  compared  with  B  and  C,  but  it  is  as  consistent 
with  the  form  of  the  instrument  that  B  and  C  are  joint  in- 
dorsers as  that  they  are  successive  indorsers.    The  cases  thus 
far  supposed  have  been  cases  of  two  regular  indorsements 
as  distinguished  from  anomalous  indorsements  by  one  never 
even  in  form  a  holder  of  the  instrument.    Such  indorsements 
are  now,  under  the  Negotiable  Instruments  Law,   treats 
as  imposing  the  obligation  of  an  indorser.^^    Where  two  or 
more,    therefore,    indorse   anomalously   for   acconmiodation, 
they  are  indorsers,  but  whether  joint  or  successive  is  not  in 
any  way  indicated  by  the  form  of  the  docimient.    Prior  to 
the  passage  of  the  Negotiable  Instruments  Law,  some  StsAes 
held  that  all  anomalous  indorsers  were  co-makers;  and  if  they 
signed  for  accommodation,   were   co-6ureties,  since  one  co- 
maker so  far  as  the  instrument  indicates  stands  on  a  parity 
with  others.^* 


§  1262.  Liability  of  accommodation  indorsers  on  negotiable 
instruments  is  presumably  successive.    / 

It  will  be  seen,  therefore,  that    whether  two  accommoda- 

393;    HemtxeLman   i;.    L'Amoroux,    3  "*Such  a  case  is  Bunker  v.  Osbom, 

Nev.  377;  Laubach  v,  PuneU,  35  N.  132  Cal.  480,  64  Pte.  853. 

J.  434;  Gomez  v.  Lasanis,  1  Dey.  Eq.  '^  Negotiable     Instruments     Law, 

205;  Dawson  t^.  Pettway,  4  Dev.  &  §64. 

B.   396;  Williams   9.  Bosson,  11  Oh.  **See,  e.  g,,  Keyser  v.  Waifield,  100 

62;  Bamet  o.  Young,  29  Oh.  St.  7,  Md.  72,  59  Atl.  189. 
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tion  indorsers  appear  from  the  instrument  to 
liable  instead  of  jointly  liable  depends  upon 
For    this    reason   those    who    indorse    for 
pay  less  attention  probably  to    the  order 
names   appear   than   those   who   sign   for 
respectively  as  maker  and  indorser.     Thoi 
of  proof  may  by  the  Negotiable  Instruments 
on  a  prior  signer  who  asserts  that  he  is  a  co- 
sequent  signor,^^  the  burden  should  be  satit 
sence  of  evidence  of  a  contrary  intention  b 
the  two  had  agreed  to  become  sureties  for 
The  fact  that  one  signed  as  maker,  and  the  o 
is  doubtless  evidence  of  a  contrary  intentio 
evidence  of  a  contrary  intention  where  the 
signs  a  note  without  previous  arrangement, 
ready  been  signed  by  the  first   indorser.     IJ 
cmnstances  the  second  indorser  certainly  hi 
assume  the  liability  of  surety  for  the  first 
than  that  of  siurety  with  him,  and  he  must 
have  intended  the  smaller  obligation.  ^^    But 

''The  Negotiable  Instruments  Law 
undoubtedly  states,  Section  68,  that 
''indorsers  are  liable  pnma  facie,  in  the 
order  in  which  they  indorse."  But 
this  has  no  specific  reference  to  co- 
sureties, and  certainly  does  not  mean 
that  where  parties  intend  a  joint  lia- 
bility this  intention  will  not  be  given 
effect,  even  though  for  convenience 
one  may  sign  before  the  other;  and  it 
is  only  by  extrinsic  circumstances  not 
by  the  form  of  the  instrument  that  it 
IB  possible  to  tell  in  many  cases  whether 
the  indorsement  is  joint  or  several. 

^  Porter  v.  Huie,  94  Ark.  333,  126 
S.  W.  1069,  28  L.  R.  A.  (N.  S.)  1039. 
See  also  M'Donald  v.  Magruder,  3  Pet. 
470,  7  L.  Ed.  744. 

'*  See  cases  cited  supra,  note  19. 

s»  Wescott  V.  Stevens,  85  Me.  326, 
329,  27  AU.  146.  ''If  the  maker  pre- 
sented the  note,  already  indorsed  by 
the  payee,  to  the  plaintiff,  with  a 
request  to  become  a  party  to  the  note, 


he  had  the  choice 
become  bound.   Hi 
to  sign  as  nmker, 
effect,  he  handed 
and  took  the  note 
suit  of  his  contra 
plain  that  he  inten 
ment,  to  look  to  i 
when  he  indorsed 
otherwise  he  woul 
different  capacity, 
did,  he  accommod 
the  same,  gave  cw 
and  looked  to  the  i 
He  becape  bound 
was  the  contract 
the  order  of  ind< 
shown  to  be  diffen 
appear  to  be.    Sue! 
the  writing  was  wl 
what  the  written  cc 
"  Coolidge  V.  Wi| 
precisely  in  point, 
payee,  and  plainti 
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quite  different  where  the  indorsement  of  both  parties  was 
part  of  an  arrangement  in  which  both  shared  but  one  in- 
dorsed before  the  other.  Yet  even  in  such  a  case  the  wei^t 
of  authority  holds  the  first  indorser  bound  to  indemnify  the 
second.^     It  has  even  been  held  that  the  fact  that  in  succes- 


doTsed  the  niftker's  note  for  his  aooom- 
modation,  and,  in  the  abeenoe  of  an 
agreement  between  them  to  be  sureties 
merely,  they  were  held  bound  to  each 
other  as  sucoessiYe  indoFsers.  There, 
the  indorsements  were  both  at  the 
request  of  the  maker.  Here,  if  plain- 
tiff's indorsement  was  at  the  request 
of  the  maker,  without  any  agreement 
with  defendant,  whose  name  was 
already  on  the  note,  a  fortiori  the  de- 
fendant should  be  held  to  a  completed 
contract,  on  which  plaintiff  paid  his 
money." 

See  also  to  the  same  effect  McCarty 
V.  Roots,  21  How.  432,  16  L.  Ed.  162; 
Kirschner  v,  Ck>nklin,  40  Conn.  77; 
Hamilton  v.  Johnston,  82  HI.  99; 
Armstrong  v,  Harshman,  61  Ind.  52,  28 
Am.  Rep.  665;  Coolidge  v,  Wiggin,  62 
Me.  568;  Rhinehart  v.  Schall,  69  M± 
852,  16  Atl.  126;  Shaw  v,  Knox,  98 
Mass.  214;  Lewis  v.  Monahan,  173 
Mass.  122,  53  N.  E.  150;  McGurk  p. 
Huggett,  56  Mich.  187,  22  N.  W.  308; 
Harrah  v.  Doherty,  111  Mich.  175,  69 
N.  W.  242;  Smith  v.  Smith,  1  Dev.  Eq. 
173;  Pitkin  v.  Flannagan,  23  Vt.  160, 
56  Am.  Dec.  61;  Hogue  v,  Davis,  8 
GiBtt.  4. 

But  in  Stovall  v.  Border  Grange 
Bank,  78  Va.  188,  the  court  said:  "It 
is  of  no  consequence  in  this  case 
whether  Stovall  knew  that  Lee  had 
signed  it  or  not,  for  where  successive 
endorsers  all  endorse  for  accommoda- 
tion of  the  maker,  though  at  different 
times  and  without  communication  or 
mutual  understanding,  they  are  in 
equity  co-sureties  and  subject  to 
comnwn  contribution." 

*In  the  following  cases,  so  far  as 
appears,  the  second  indoraer's  signa- 


ture was  not  induced  by  the  supposed 
liability  of  a  previous  indorser.  Tlie 
court  apparently  did  not  consider  this 
a  material  circumstance.  The  fact 
that  one  indorsement  preceded  the 
other  in  position  (and  presumab^  in 
time  though  only  a  very  short  time), 
being  regarded  as  controlling.  Moodj 
V.  Findl^,  43  Ala.  167;  Pomeroy  t. 
Clark,  1  MacArth.  606;  Scott  0. 
Doneghy,  17  B.  Mon.  321;  Gasquet 
9.  Oak^y,  15  La.  537;  Woodward  v. 
Severance,  7  AUen,  340;  Johnson  9. 
Crane,  16  N.  H.  68;  Kelly  v.  BunxN#a, 
102  N.  Y.  93,  6  N.  E.  109;  Bradfoid  9. 
Corey,  5  Barb.  461;  Wolf  v.  Hoetetter, 
182  P^  292,  37  AtL  988;  Crompton  0. 
Spencer,  20  R.  I.  330,  38  AtL  1002; 
MaiT  V.  Johnson,  9  Yetg.  1;  Fannen* 
Bank  v.  Vanmeter,  4  Rand.  553,  563; 
Willis  p.  Willis,  42  W.  Va.  522,  26S.K 
515. 

In  the  foUowing  cases  it  ai^>esE8 
affinnatively  that  the  indonements 
were  approximately  simultaneous,  or 
that  the  second  indorsement  was 
before  that  of  the  payee;  or  that  the 
first  signed  subject  to  an  agreement 
that  the  second  also  should  sign,  and 
the  second  was  aware  of  the  agree- 
ment, yet  the  liability  of  the  indorsers 
was  held  to  be  successive.  Moore  p. 
Gushing,  162  Mass.  594,  39  N.  K  177, 
44  Am.  St  Rep.  393;  Bacon  v.  Bum- 
ham,  37  N.  Y.  614,  616;  Cogswell  9. 
Hayden,  5  Greg.  22;  Aiken  v.  BarUey, 
2  Speer  L.  747,  42  Am.  Dec.  397. 

But  in  Hagerthy  9.  Phillips,  83  Me. 
336,  22  Atl.  223,  A,  beiug  in  financial 
straits,  made  a  note  to  his  own  order, 
signed  by  his  firm  as  makers  and  ix^ 
dorsed  by  him,  and  procured  three  of 
his  friends  to  indorse  the  same  with  him 
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better  view  is  that  an  agreement  to  become  aooommodation 
indorsers  for  another,  in  the  absence  of  other  circumstances, 
of  itself  implies  an  agreement  to  share  the  loss  equally.'^ 

§  1268.  Release  or  inequitable  dealing  with  one  co-6tiretj 
partially  dischaiges  others. 

Each  of  several  co-sureties  is  in  legal  effect  as  against  the 
others  a  principal  for  his  proportion  of  the  debt  and  a  surety 
as  to  the  rest,  and  a  release  of  one  is  therefore  a  release  of  one 
who  is  in  part  a  principal.  The  same  is  true  where  several  co- 
debtors  are  all  principals.  In  both  cases  as  to  part  of  the  debt 
as  between  one  another  each  is  a  principal  and  as  to  part  he 
is  a  siu*ety.  If  the  law  of  sm^tyship  is  logically  followed,  re- 
leasing or  giving  time  to  one  co-surety  or  to  one  of  several  prin- 
cipal debtors,  will  discharge  the  others  in  respect  to  the  por- 
tion of  the  debt  as  to  which  the  party  released  or  given  time 
to  is  a  principal.  As  has  been  previously  seen,'*  the  law 
of  co-debtors  is  old,  that  of  principal  and  surety  is  mod- 
em, and  the  old  law  that  a  co-debtor  who  is  a  principal  as 
to  part  is  not  discharged  by  giving  time  to  a  co-principal 
still  persists; ''  although  if  they  are  bound  jointly  or  jointly 
and  severally  a  release  or  any  absolute  discharge  of  one 
discharges  the  others.'^  But  in  the  case  of  co-sureties,  the 
equitable  principles  of  suretyship  are  observed,  and  accord- 
ingly each  must  be  treated  as  between  himself  and  his  co- 
tract  in  80  many  wordB  to  sign  as  48;  Douglass  v,  Waddk,  1  Oh.  413, 
oo-sureties.  It  was  sufficient  if  it  422,  13  Am.  Dec.  630;  Marquardt's 
i4>peared,  taking  all  the  drcum-  Est.,  261  Fa.  73,  06  Atl.  917;  United 
stances  into  account,  that  that  was  States  Bank  v.  Beime,  1  Gcatt.  234, 
the  nature  of  the  liability  which  as  209,  42  Am.  Dec.  561. 
between  themsdves  the  parties  in-  *^  Supra,  §339. 
tended  to  assume  and  did  assume.  ''Nor  can  a  co-principal  who  has 
Clapp  V.  Rice,  13  Gray,  403,  74  Am.  paid  the  portion  of  the  obligation, 
Dec.  639;  Mansfield*  9.  Edwards,  136  ^K^ch,  as  between  himself  and  the 
Mass.  15,  49  Am.  Rep.  1;  Muloare  other  co-principals,  he  shouki  pay 
9.  Welch,  160  Mass.  58,  35  N.  E.  97;  demand  that  the  creditor  shall  there- 
Hagerthy  v.  Phillips,  83  Me.  336,  22  after  treat  him  as  a  surety.  Flta- 
Atl.  223;  Maodonald  v.  Whitfield,  8  gerald  v.  NoUm,  102  Iowa,  283,  71 
App.  Cas.  733."  N.    W.   224;   Jump   v.   Johnson,   12 

» Whitehouse  v,  Hanson,  42  N.  H.      Ky.   L.   Rep.    100,    136  S.   W.  843. 
9;  Love  v.  Wall,  1  Hawks,  313;  Daniel      But  see  supra,  §  1268. 
V.  McRae,  2  Hawks,  590,  11  Am.  Dec.         *«See  tupra,  §§  333,  334. 
787;  Richards  v,  Sims,  1  Dev.  ic  B. 
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The  problem  is  somewhat  complicated  by  the  unoertainty 
which  may  exist  as  to  the  extent  of  a  co-surety's  right  of  con- 
tribution against  another  coHsurety.  Where  there  are  a  num- 
ber of  co-sureties,  the  ultimate  amount  which  one  who  hiis 
paid  more  than  his  share  can  recover  from  another  co-surety, 
depends  on  whether  the  co-sureties  are  solvent.^  The  extent, 
therefore,  to  which  an  injm^  co-surety  is  discharged  from 
hability  to  the  creditor  will  depend  on  whether  all  the  co- 
sureties are  solvent,  since  a  dischai^e  of  a  solvent  co-surety 
injures  another  co-surety  in  proportion  to  the  number  of  sd- 
vent  co-sureties  who  still  remain  liable/^ 

A  creditor  who  discharges  one  co-surety  either  in  full  or  in 
part,  may  reserve  his  right  against  a  co-surety  either  for  the 
entire  claim,  ^^  or  for  the  portion  equitably  due  from  sudi 
co-surety.*'  And  where  a  co-surety,  jointly  liable  with  others, 
has  been  released  only  as  to  his  proportion  of  the  debt,  courts 
seek  to  construe  the  agreement  as  reserving  the  creditor's  ri^t 
as  against  other  coHsureties  for  their  proportion.** 


675;  Dunn  v.  Slee,  1  Moore,  2  Holt 
N.  P.  399;  GoBoevand  v.  Laoour,  8 
La.  Ann.  76;  Ide  v.  Churchill,  14 
C^o  St.  372.  But  see  Greeenwood 
V.  Francis,  [1899]  1  Q.  B.  312. 

« See  infra,  §§  1271,  1277. 

«'Dodd  0.  Winn,  27  Mo.  601; 
Wetmore  A  Morse  Granite  Ck>.  v. 
Ryle  (Vt.  1919),  107  AU.  109. 


«>Deering  p.  Moore,  86  Me.  181, 
29  Atl.  988;  Morgan  v.  Smith,  70  N. 
Y.  637. 

«*Hood  p.  Haywaid,  124  N.  Y.  1, 
26  N.  E.  331. 

««Gordon  v.  Moore,  44  AriL  349, 
61  Am.  Rep,  606;  Smith  v.  Stat^  46 
Md.  617;  State  v.  Matsoo,  44  Ma 
306;  Maasey  0.  Brown,  4  8.  Oar.  86. 


CHAPTER  XXXV 
SXTRETIES'  RIGHTS  AND  REM 

Suretiee'  equitable  rights 

Subrogation , 

The  surety  is  entitled  to  be  subrogated  to  securities  held  b] 
The  surety  is  subrogated  to  intangible  advantages  of  the  a  i 
Subrogation  to  rights  of  the  creditor  which  have  been  lega  I 

the  surety's  payment 

Subrogation  is  allowed  only  when  debt  is  fully  paid , 

Surety  of  a  surety  is  entitled  to  subrogation , 

A  surety  is  entitled  to  subrogation  against  a  co-surety . . . . , 

Security  for  several  debts , 

Subrogation  against  a  bankrupt  principal  in  favor  of  a  sun 

debt 

The  sxuety's  right  of  reimbursement 

The  surety's  right  of  exoneration 

The  surety's  right  to  compel  the  creditor  to  resort  first  to  s€  i 

principal  debtor , 

Contribution 

Nature  and  limits  of  the  right  of  contribution , 

Contribution  where  sureties  are  liable  for  different  amounts  i 

Compensated  sureties  are  entitled  to  contribution , 

A  surety  must  share  with  his  oo-sureti^  the  benefit  of  secui 

Cosureties  and  successive  sureties 

A  surety  who  pays  unnecessarily  is  not  entitled  to  indemnity  i 

Measure  of  surety's  recovery 

The  surety  is  limited  to  reimbursement .' 

When  a  surety  who  has  paid  the  debt  is  denied  relief  against 

co-surety  because  of  a  defence  of  the  latter 

Laches , 

§  1264.  Stireties'  equitable  rights. 

ThoTigh  a  creditor  is  generally  entitled  to  i 
from  any  securities  or  obligations  which  he  h< 
ner  which  may  seem  most  to  his  advantage,  ;i 
the  comii,  especially  a  comii  of  equity,  to  adjn 
the  parties  so  far  as  possible,  so  that  the  ulil 
accord  with  the  equitable  position  of  the  partii 
by  which  this  is  accomplished  is  by  the  enf< 
equitable  principles  of  (1)  subrogation  of  th 
creditor's  rights;  (2)  reimbursement  of  a  surel 
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pal  debtor  of  whatever  loss  the  surety  has  suffered  from  his 
suretyship ;  (3)  exoneration  by  the  principal  debtor  of  the  surety 
from  his  liability  to  the  creditor  before  it  has  been  enforced 
against  him,  and  (4)  contribution  among  several  suretieB. 


§  1266.  Subrogation. 

Subrogation  is  generally  understood  to  mean  putting  one 
to  whom  a  right  does  not  legally  belong  in  the  position  of  the 
legal  owner  of  the  right.    Sometimes,  however,  subrogation 
may  involve  the  creation  of  a  new  right  in  favor  of  the  party 
entitled  to  be  subrogated,  not  the  enforcement  of  the  orig- 
inal right,  for  sometimes  the  original  right  has  been  cancelled 
by  payment  or  otherwise,  before  subrogation  takes  place,  and 
moreover  the  party  subrogated  generally  enforces  his  claim 
in  his  own  name  without  joining  the  creditor  as  a  party  de- 
fendant.   But  the  original  right  measm-es  the  extent  of  the 
new  right.    Siuretyship  does  not  furnish  the  only  application 
of  the  doctrine,  but  it  furnishes  the  commonest  one.    A  surety 
who  has  paid  the  debt  is  entitled  to  the  right  for  the  purpose 
of  charging  property  or  persons  equitably  bound  to  pay  the 
debt  before  himself.    The  justice  of  the  principle  will  be  ap- 
parent if  it  is  observed  that  in  this  way  the  creditor  is  denied 
the  power  of  throwing  the  ultimate  payment  of  the  debt  in  one 
way  or  another  as  suits  his  caprice.    Subrogation  does  not 
depend  upon  contract,  but  on  the  equities  of  the  situation.^ 
Therefore,  a  surety  who  did  not  become  such  at  the  request 
of  the  principal,  and  who  has  no  privity  of  contract  with  him, 
is  not  thereby  deprived  of  subrogation  on  pajrment  of  the  debt.^ 


^Duncan  v.  North  and  South 
Wales  Bank,  6  App.  Caa.  1;  Ohmer 
V.  Boyer,  89  Ala.  273,  7  So.  663; 
Talbot  V.  Wilkins,  31  Ark.  411;  Smith 
V.  Foran,  43  Conn.  244,  21  Am.  Rep. 
647;  Devine  t^.  Harkness,  117  111. 
145,  7  N.  E.  52;  Davis  v.  Schlemmer, 
150  Ind.  472,  50  N.  E.  373;  Bishop 
V.  Rowe,  71  Me.  263;  Stevens  v.  King, 
S4  Me.  291,  24  Atl.  850;  Amory  v, 
Lowell,  1  Allen,  504;  Stewart  v. 
Ptocher,  91  Minn.  517,  98  N.  W.  650; 
Union,  etc..  Banking   Co.    v.    Peters, 


72  Miss.  1058,  18  So.  497,  30  L.  R.  A 

829;  Philbrick  v.  Shaw,  61  N.  H.  356; 
Morehouse  v.  Brooklyn  Heights  R. 
Co.,  185  N.  Y.  520,  78  N.  E.  179; 
Moring  v,  Privott,  146  N.  C.  558»  60 
S.  E.  509;  In  re  Hoge's  Estate,  188 
Pa.  527,  533,  41  Atl.  621,  1119; 
Royalton  Nat.  Bank  p.  Cushing. 
63   Vt.   321. 

>  Howard  o.  Bums,  279  Dl.  256,  116]' 
N.  E.  703;  Davis  p.  Schlemmer,  150 ! 
Ind.  472,  50  N.  E.  373;  Matthews  f. 
Aikin,  1  N.  Y.  595;  Bishop  v.  Rowe,  71 


§  1266 


SUHETIES'   KtGHTS  AND   REMEDIES 


§  1266.  The  surety  is  entitled  to  be  subrogated 

held  by  the  creditor. 

On  paying  the  debt  the  siurety  is  entitled  to  fc 
to  securities  held  by  the  creditor.'  The  equita 
of  the  right  is  shown  by  the  fact  that  it  is  immat 
securities  in  question  were  given  after  the  contract 
was  entered  into/  Or  that  the  surety  was  ign 
existence  of  security  at  that  time.*  Nor  is  the  i 
fined  to  ordinary  kinds  of  collateral  security. 
one  who  has  entered  into  a  contract  to  purchase  1 
on  paying  the  latter 's  obhgation,  the  vendor's  i 
the  land.^    So  if  the  creditor  has  a  hen  to  secure 


Me.  263;  Bums  v.  Huntington  Bank,  1 
Pen.  &  W.  395. 

'Yonge  V,  ReyneU,  9  Hare,  809; 
Fawoetts  v,  Kimmey,  33  Ala.  261; 
Beaver  v,  Slanker,  94  HI.  175;  Howard 
V.  Bums,  279  lU.  256,  116  N.  E.  703; 
Josselyn  v,  Edwards,  57  Ind.  212; 
Rand  v.  Barrett,  66  Iowa,  731, 24  N.  W. 
530  (but  see  Bockholt  v.  Kraft,  78 
Iowa,  661,  43  N.  W.  539);  Storms  v. 
Storms,  3  Bush,  77;  Hardy  Buggy  Co. 
V.  Paducah  Banking  Co.  (Ky.),  210 
S.  W.  452;  Interstate  Trust  &c.  Co.  v. 
Young,  135  La.  465,  65  So.  611;  Maine 
Central  R.  v.  National  Surety  Co., 
113  Me.  465,  94  Atl.  929,  L.  R.  A.  1916 
A.  881;  Torp  v,  Gulseth,  37  Minn.  135, 
33  N.  W.  550;  Taylor  v,  Tarr,  84  Mo. 
420;  Guthrie  v.  Ray,  36  Neb.  612,  54 
N.  W.  971;  ^tna  Ins.  Co.  v.  Thomp- 
son, 68  N.  H.  20,  40  Atl.  396,  73  Am. 
St.  Rep.  552;  Young  v,  Vougt,  23  N. 
J.  Eq.  325;  State  Bank  v.  Smith,  155 
N.  Y.  185,  49  N.  E.  680;  Holden  v, 
Strickland,  116  N.  C.  185, 21  S.  E.  684, 
(but  see  Browning  v.  Porter,  116  N. 
C.  62,  20  S.  E.  961);  Wills  v.  Puller 
(Okl.),  150  Pac.  693;  Gossin  v.  Brown, 
11  Pa.  527;  Klopp  v,  Lebanon  Bank, 
46  Pa.  88;  Beaver  Trust  Co.  v,  Morgan, 
259  Pa.  567,  103  Atl.  367;  Lowndes  v, 
Chishohn,  2  McC.  Ch.  455,  16  Am. 
Dec.  667;  James  v,  Jaques,  26  Tex.  320, 
82  Am.  Dec.  613;  National  Bank  r. 


Gushing,  53  Vt.  321;  1 
7  Ir.  Ch.  251.  C/.  In 
&  Co.,  225  Fed.  618. 

*  Brandon  v.  Brand 
524;  Lake  t;.  Brutton 
440;  Havens  v,  Willis 
3  N.  E.  313;  Riverside 
11  N.  Y.  S.  519;  Sg 
Meigs,  169;  Soott  v. 
(Lr.),  778. 

•  Mahew  v,  Crickett 
Lake  v,  Brutton,  8  L 
Duncan,  etc.,  Co.  v. 
Wales  Bank,  6  App. 
McLeod,  3  Ired.  Eq. 
Bush,  18  Gh^t.  376;  I 
17  W.  Va.  474;  Scott 
(Ir.),    778.      The    rig 
securities  given  after 
tracted,  as  weU  as  to  tl 
time  the  surety  becam 

'Ballew  V.  Roler,  1 
N.  E.  976;  Highlan( 
Adm,,  13  Ky.  L.  Rep 
866;  Tuck  v.  Calver 
Myres  v.  Yaple,  60  Mi< 
536;  Torp  v,  Gulseth,  < 
N.  W.  550;  Smith  ».  a 
447;  Fulkerson  v,  Br 
371;  Ex  parte  PettiUc 
Stenhouse  v.  Davis,  £ 
Deitzler  v,  Mishler,  37 
V.  Galliher,  10  Lea,  23; 
V,  Hatcher's  Erx's,  1  B 
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which  the  surety  is  liable,  the  latter  on  paying  the  d^t  is 
subrogated  to  the  lien;^  as  he  is  likewise  to  tiiie  creditor's 
right  against  a  fund  held  by  the  State  for  the  security  of  cred- 
itors of  the  principal  debtor.'  So  the  sureties  of  a  sheriff  who 
have  been  forced  to  satisfy  his  liability  to  the  owner  of  property 
which  he  had  wrongly  seized  for  the  debt  of  a  third  party, 
succeed  to  the  owner's  right  to  reclaim  the  property  or  its 
value.* 


§  1267.  The  surety  is  subrogated  to  intangible  advantages  of 
tiie  creditor. 

Not  only  is  a  surety  who  has  paid  the  debt  subrogated  to 
the  creditor's  claim  against  property  of  any  kind  held  as 
security,  but  also  to  other  advantages  of  the  creditor  in  en- 
forcing his  claim.  Thus  a  surety  for  a  debtor  of  the  Govern- 
ment on  payment  of  the  debt  is  entitled  to  the  same  priority 
as  the  Government.^®  So  if  the  sureties  of  a  trustee  are  made 
liable  and  have  satisfied  those  injured  by  a  breach  of  trust, 
they  are  subrogated  both  to  the  trustee's  rights  and  to  those 
of  the  cestuia  que  tn^t  against  those  who  participated  in 
the  wrongful  acts." 


'So  in  the  oaae  of  a  oorporation's 
lien  on  its  Btockholder's  Bbares;  Young 
9.  Vough,  23  N.  J.  £q.  325;  Klopp  9. 
Lebanon  Bank,  46  Pa.  88;  Petersburg 
Savings  A  Ins.  Co.  9.  Lumsden,  75 
Va.  327;  a  vendor's  lien  on  land; 
Lang  V.  Constance,  20  Ky.  L.  Rep. 
502,  46  S.  W.  693;  EUis  v.  Rosooe,  4 
Baxter,  418;  Uiiell  v.  Mack,  4  Humph. 
319,  40  Am.  Dec.  648.  (But  see  Allen 
9.  Caylor,  120  Ala.  251,  24  So.  512,  74 
Am.  St.  Bep.  31.)  Statutory  liens  of 
various  kinds.  Turner  9.  Teague,  73 
Ala.  554;  Watts  9.  Eufaula  Bank,  76 
Ala.  474;  Cummings  v.  *  May,  110 
Ala.  470,  20  So.  307;  Singleton  9. 
United  States  ico  Guaranty  Co., 
195  Ala.  506,  70  So.  169;  Richeson  v. 
Crawford,  94  lU.  165,  101  lU.  351; 
Hook  9.  Richeson,  115  lU.  431,  5  N.  E. 
98;  McCoy  9.  Wood,  70  N.  C.  125; 
Bttfger  9.   Buckland,  28  Gratt.  850. 


But  a  surety  on  a  bond  given  to  dis- 
charge an  admiralty  lien,  will  not  od 
paying  the  bond  be  subrogated  to  the 
lien,  for  that  was  discharged  when  the 
bond  was  given.  The  Bobertaon,  8 
Biss.  C.  C.  180. 

*  National  Surety  Co.  v.  Berggntif 
126  Minn.  188,  148  N.  W.  55. 

•Skiff  9.  Cross,  21  Iowa,  450;  Phil- 
brick  9.  Shaw,  61  N.  H.  356. 

»Inre  Churchill,  39  Ch.  Div.  174; 
United  States  9.  Herron,  20  Wall  251, 
22  L.  R.  A.  275;  Richeson  v.  Crawfocd, 
94  m.  165;  BoiU'  Estate,  133  Pa.  77, 19 
Atl.  303.  On  the  same  principle  a 
surety  was  subrogated  to  a  right  of 
priority  of  the  credit<Mr  against  an 
insolvratit  railroad  company  in  Love 
9.  North  American  Co.,  229  F^  103, 
143  C.  C.  A.  379. 

"  Richeson  9.  Crawford,  94  SL  165; 
Wheder  9.  Hawkins,  116  Ind.  515,  19 


§  1268 


SUBETIES'   BIOHTB  AND  RBMEDIBS 


§  1268.  Sttbrogatioa  to  rights  of  the  creditor  whic 

legally  destroyed  by  the  surety's  paym 

ITnder  a  narrow  view  taken  by  the  Elnglish  c< 

held  that  a  surety  could  not  be  subrogated  to 

of  the  creditor  which  were  legally  destroyed  by 

the  debt.    That  is^  the  advantage  which  the  crc 

have  as  a  bond  creditor,  or  a  judgment  creditor 

enure  to  the  benefit  of  the  siu'ety,  since  his  pa^ 

fied  the  bond  or  the  judgment.^^    And  this  ru 

followed  more  or  less  completely  in  a  few  of 

States.^'     As  subrogation  is  an   equitable  doc 

seems  no  difficulty  in  keeping  alive  for  the  be 

surety  an  obligation  which  has  been  satisfied  a1 

refusal  of  equity  to  allow  a  l^al  defence  its  on 

ation  when  injustice  will  thereby  be  caused,  is 

This  result  has  been  achieved  in  England  by  st 

the  same  principle  is  largely  adopted  in  the  Unil 

N.  E.  470;  Blake  v.  Traders'  Nat.      Wilkins,  31  Ark.  411, 


Bank,  145  Mass.  13,  12  N.  E.  414; 
Wemeoke  v,  Kenyon,  66  Mo.  275; 
Clark  V.  First  Bank  of  Harrisonyille, 
57  Mo.  App.  277;  Brown  v.  Houck,  41 
Hun,  16;  Buntixig  v.  Ricks,  2  Dev.  A 
B.  £q.  130,  32  Am.  Dec.  699;  Thomp- 
son V.  Humphrey,  83  N.  C.  416;  Rhame 
V.  Lewis,  13  Rich.  Eq.  269;  Edmunds 
V.  Venable,  1  Pat.  A  H.  121;  Pinckard 
V.  Woods,  8  Gratt.  140. 

u  Jones  V.  Davis,  4  Russell,  277; 
Armitage  v.  Baldwin,   5  Beav.  278; 

Dowbiggen  v.  Bourne,  2  Y.  &  C.  Ex. 

462. 
^'Whittier  v.  Heminway,   22  Me. 

238, 38  Am.  Dec.  300;  Adams  v.  Drake, 

11  Cush.  504;  Hohnes  v.  Day,   108 

Mass.  563;  New  Bedford  Savings  Inst. 

V,  Hathaway,  134  Mass.  69,  45  Am. 

Rep.  289;  Frevert  v.  Henry,  14  Nev. 

191;  Moore  v.  Campbell,  36  Vt.  361. 
^^  Mercantile  Law  Amendment  Act, 

19-20  Victoria,  o.  97,  Sec.  5. 
"  Schindelholx  v.  Cullum,  55  Fed. 

885, 889,  5  C.  C.  A.  293,  12  U.  S.  App. 

242;  Bragg  v.  Patterson,  8ft  Ala.  233, 

4   So.    716    (statutory);    Talbot    v. 


V.  Riehl,  m^^J3&^ 
762,  78  Am.  St.  Rep.  < 
Godwin,  2  Del.  Ch. 
Wilson,  4  Del.  Ch. 
V.  Clark,  101  Ga.  214 
(statutory);  Rice  v,  Ri( 
Manford  v,  firth,  68 
V,  Traylor,  130  Ind. 
N.  E.  486,  16  L.  R.  A. 
worth  V,  Pearson,  53  I 
818;  Schleissman  v, 
la.  338,  33  N.  W.  459;  1 
29  Kans.  200  (statute 
Schram,  73  Kan.  368, 
Roberts  v,  Bruce,  12 
932,  15  S.  W.  872;  Coi 
16  La.  Ann.  108,  79  . 
Wallace  v,  Jones,  110 
Atl.  769  (statutory);  So 
33  Mich.  183;  Eimm 
Minn.  265,  9  N.  W. 
Smith,  57  Miss.  54 
Benne  v.  Schnecko,  10 
S.  W.  82;  Bledsoe  v.  N 
521;  Rice  v,  Heam,  1 
13  S.  E.  895;  Fowle  v 
N.  C.  537,  84  S.  E.  { 
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though  the  procedure  m  the  various  States  which  is 
tial  for  the  protection  of  the  surety  is  not  uniform. 


§  1269.  Subrogation  is  aUowed  only  when  the  debt  is  foBj 
paid. 

The  surety's  right  of  subrogation  does  not  arise  until  ihe 
debt  is  paid  in  full.  A  partial  payment  of  the  debt  even 
though  it  may  be  of  the  full  amoimt  for  which  the  surety 
has  boimd  himself,  will  not  entitle  him  to  subrogation  to 
the  creditor's  rights  and  seciuities.^*  But  ''while  it  is  true 
that  the  rights  of  the  sm^ties  to  the  remedies  of  the  prin- 
cipal do  not  become  complete  and  are  incapable  of  present 
enforcement  imtil  they  shall  have  discharged  their  principal's 
obligation,  yet  their  right  becomes  an  inchoate  one  as  soon  as 
they  have  entered  into  the  relation  of  suretyship;  and  their 
equitable  assignment  of  their  principal's  rights  and  reme- 
dies, when  completed  by  their  performance  of  his  obligation, 
relates  back,  as  against  each  other  and  their  principal,  to 
that  earlier  time.^^  And  all  persons  who  have  in  the  mean- 
time received  any  securities  or  payments  from  either  party 
to  the  principal  contract,  with  notice  of  the  facts  and  of  the 
surety's  responsibilities  and  consequent  rights,  must  in  equity 
hold  them  for  his  benefit."  ^' 


TrufldeU,  44  N.  J.  L.  507  (statutory); 
McKenna  v,  Corooran,  70  N.  J.  £q. 
627,  61  AU.  1026;  Brewer  v,  Franklin 
Milk,  42  N.  H.  292;  Wilson  v.  Bumey, 
8  Neb.  39;  Townsend  v.  Whitney, 
76  N.  Y.  425;  City  Trust  Co.  v.  Ameiv 
ican  Brewing  Co.,  70  N.  Y.  App.  D. 
511,  affirmed,  174  N.  Y.  486,  67  N.  £. 
62;  Peters  v.  McWiUiams,  36  Oh.  St. 
155  (statutory);  Cottreil's  App.,  23 
Fb.  294;  Richter  p.  Cummings,  60 
Fa,  441;  Bolts's  Estate,  133  Pa.  77, 
19  Atl.  303;  Garvin  v,  Garvin,  27  S. 
C.  472,  4  S.  £.  148;  M'Nairy  v.  EmU 
land,  10  Yerg.  310;  Krall  p.  Camp- 
bell Printing  Press  Co.,  79  Tex.  556, 
15  S.  W.  565. 

^Cyooper  V.  Jenkins,  32  Beav.  337; 
Peoples  V.  Peoples  Bros.,  Inc.,  254 
Fed.   489;   Schoonover   v.   Allen,    40 


Ark.  132;  Rice  o.  Moms,  82  Ind.  2M; 
Swan  p.  Patterson,  7  Md.  1^;  Wil- 
cox p.  Fairhaven  Bank,  7  Allen,  2f^0; 
Musgrave  p.  Dickson,  172  Pa.  629, 
33  Atl.  705,  51  Am.  St.  R^.  765. 

^Labbe  9.  Bernard,  196  Mass. 
551,  82  N.  £.  688, 14  L.  R.  A.  (X.  S.) 
457;  citing  Rice  v.  Southgate,  16 
Gray,  142;  Wood  v.  Lake,  62  Ala. 
489;  Lewis  p.  Faber,  65  Ala.  460; 
Conner  o.  Howe,  35  Minn.  518,  29 
N.  W.  314;  McArthur  v.  Martin,  23 
Minn.  74;  Forbes  o.  Jackson,  19  Ch. 
D.  615.  See  also  Stavrelis  v.  Zacharisn, 
(N.  H.  1919),  106  AtL  306. 

"Labbe  p.  Berrard,  196  Msbb. 
551,  82  N.  £.  688,  14  L.  R.  A.  (N.  &) 
457;  citing  Norton  v.  Soule,  2  GreenL 
341;  AtwcNod  v.  Vinooit,  17  Conn. 
575;  Greene  v.  Ferric,  1  Desaus.  £q. 
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§  1270.  Surety  of  a  surety  is  entitled  to  subrogation. 

The  surety  of  a  surety  is  entitled  to  the  same  right  of  sub- 
rogation to  which  the  prior  surety  is  entitled;  for  as  to  the 
subsequent  surety,  the  prior  one  is  a  principal  and  the  subse- 
quent surety  having  paid  the  debt  stands  in  the  shoes  of  the 
prior  surety,  and,  by  right  of  the  latter,  in  the  shoes  of  the 
creditor.  ^* 


§  1271.  A  surety  is  entitled  to  subrogation  against  a  co-surety. 

If  one  co-surety  pays  the  debt  he  is  generally  held  entitled 
to  enforce  by  way  of  subrogation  the  creditor's  right  against 
co-sureties;  being  limited,  however,  in  the  enforcement  of 
the  right  to  the  amoimt  necessary  to  repay  him  for  any  ex- 
cess beyond  what  as  between  himself  and  his  co-sureties  he 
ought  to  pay.^  This  principle,  however,  has  not  been  uni- 
versally recognized  in  the  decisions. ^^ 

In  effect  the  same  result  is  thus  achieved  if  the  co-sureties 
are  solvent  as  by  enforcing  contribution.     Where,  however, 


164;  Drew  v,  Locketti  32  Beav.  499. 
See  also  Empire  State  Surety  Co. 
V.  Cohen,  93  N.  Y.  Misc.  299,  156 
N.  Y.  S.  935. 

^'McDaniels  v,  Mower  Brook  Mfg. 
Co.,  22  Vt.  274.  See  also  HaU  v. 
Smith,  5  How.  96,  12  L.  Ed.  66. 

» Pratt  V.  Law,  9  Cranch,  456,  3 
L.  Ed.  791,  8.  c.  sub  nom.  Campbell 
».  Pratt,  5  Wheat.  429,  5  L.  Ed. 
126;  Reber  v.  Gundy,  13  Fed,  63. 
Dowdy  V,  Blake,  50  Ark.  205,  6  S.  W. 
897,  7  Am.  St.  Rep.  88;  Sumner  v, 
Rhodes,  14  Conn.  135;  Simpson  v. 
Gardiner,  97  111.  237;  Schcenewald  t^. 
Dieden,  8  111.  App.  389;  Hall  v,  HaU, 
34  Ind.  314;  KoboUska  v,  Swehla,  107 
Iowa,  124,  77  N.  W.  576;  Smith  v. 
Latimer,  15  B.  Mon.  75;  Whitehead's 
Succ.,  3  La.  Ann.  396;  Henderson  v. 
McDuflSe,  5  N.  H.  38,  20  Am.  Dec. 
557;  Crafts  v,  Mott,  4  N.  Y.  603; 
Vincent  v.  Logsdon,  17  Greg.  284, 
20  Pac.  429;  Ackerman's  App.,  106 
Pa.  1  (overruling  contrary  intimations 
in  earlier   Pennsylvania   cases.     But 


see  In  re  Hoge's  Estate,  188  Pa.  527, 
533,  41  Atl.  621,  1119);  Haverford 
L.  &  B.  Assoc.  V.  Fire  Ass'n,  180 
Pa.  522,  37  Atl.  179,  57  Am.  St.  Rep^ 
657;  Stokes  v.  Hodges,  11  Rich.  Eq. 
135;  Greenlaw  v.  Pettit,  87  Tenn. 
467,  11  S.  W.  357;  Stebbins  v.  WiUard, 
53  vt.  665;  Dobyns  v.  Rawley,  76 
Va.  537. 

"Bartlett  v.  McRsb,  4  Ala.  688; 
Hogan  V.  Reynolds,  21  Ala.  56,  56 
Am.  Dec.  236;  Clark  v.  Warren,  55 
Ga.  575;  Montgomery  ».  Vickery, 
110  Ind.  211,  11  N.  E.  38;  Frank  v. 
Traylor,  130  Ind.  145,  29  N.  E.  486; 
Walsh  V.  McBride,  72  Md.  46,  19  Atl. 
4;  Hanmiatt  v,  Wyman,  9  Mass.  138; 
Brackett  v,  Winslow,  17  Mass.  153; 
Bryant  v.  Smith,  10  Cush.  169; 
Adams  v.  Drake,  11  Cush.  504;  Stan- 
ley V.  Nutter,  16  N.  H.  22;  Harbeck 
V.  Vanderbilt,  20  N.  Y.  395;  Booth 
V.  Farmers'  Bank,  74  N.  Y.  228; 
Towe  V.  Felton,  7  Jones  (N.  C).  216; 
Baldwin  v.  Merrill,  8  Humph.  132; 
Maxwell  v.  Owen,  7  Goldw.  630. 
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the  co-fiuretiee  are  insolvent  this  is  not  the  case.  A  right  of 
contribution  against  an  insolvent  co-surety  gives  merely  a 
provable  claim  for  the  amount  due.  Not  so  the  right  of  sub- 
rogation. Where  one  of  two  sureties  pays  the  debt  in  full 
and  his  coHsurety  is  bankrupt,  the  surety  who  has  paid  is 
subrogated  to  the  creditor's  proof  against  the  bankrupt's 
estate  if  already  made,  or  if  the  creditor  has  not  proved,  the 
surety  may  prove  for  the  full  amoimt  of  the  debt,  being 
restricted,  however,  in  the  recovery  of  dividends  to  an  amoimt 
equal  to  the  share  of  the  debt,  which  the  bankrupt  equitably 
ought  to  pay.**  Any  other  rule  would  enable  the  creditor 
to  vary  the  ultimate  payments  of  the  two  sureties,  for  the 
creditor  imquestionably  can  either  prove  against  the  bank- 
rupt surety  for  the  full  debt,  and  then  recover  from  the  sol- 
vent surety  the  deficiency;  or  at  his  option  sue  the  latter  for 
the  whole  debt  without  proving  against  the  bankrupt  es- 
tate. If  the  solvent  surety  cannot  then  by  subrogation 
prove  for  the  full  debt  against  the  bankrupt  estate,  the  ulti- 
mate situation  of  the  parties  will  be  varied  according  as  the 
creditor  chooses  one  or  the  other  course. 

§  1272.  Security  for  several  debts. 

Where  a  surety  pays  his  entire  indebtedness  he  is  entitled 
to  subrogation  to  any  right  or  security  of  the  creditor  ex- 
clusively appUcable  to  that  debt.  But  where  the  creditor 
holds  security  for  several  debts,  payment  of  his  entire  obli- 
gation by  a  siurety  for  one  of  those  debts  will  not  entitle  him 
to  subrogation  to  any  part  of  the  security  imtil  the  creditor 
has  satisfied  all  the  debts  to  which  the  security  was  appli- 
cable." 


**Ex  parte  Stokes,  De  Gex,  618; 
In  re  Parker,  [1894],  3  Ch.  400;  Hess's 
Estate,  09  Pa.  272;  Pace  v.  Pace's 
Adm'r,  95  Va.  792,  30  S.  E.  361,  44 
L.  R.  A.  459.  See  also  Federal  Bank- 
ruptcy Act,  Sec.  57  (i).  But  see 
contra — ^Maxwell  v.  Heron,  3  Ross, 
L.  C.  129,  8.  c.  avb  nam,  Keith  v. 
Forbes,  3  Piaton,  350;  Apperson  v. 
WUboum,   58   Miss.   439,   444;   New 


Bedford  Institution  v,  ELathaway,  134 
Mass.  69,  45  Am.  Rep.  289. 

»Rice  V.  Morris,  82  Ind.  204; 
Welch  V.  Parran,  2  Gill,  320;  Ptoker 
V.  Mercer,  7  Miss.  320,  38  Am.  Dec 
438;  Mathews  v.  Switzler,  46  Mo. 
301  (compare  Allison  9.  Sutherlin,  50 
Mo.  274);  Grubbe  ».  Wysors,  32  Gratt. 
127.  See  also  National  City  Bank 
V,  Zimmer,  etc.,  Co.,  132  Minn.  211, 
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§  1278.  Subrogation  against  a  tumkrupt  princip  i 
surety  for  part  of  a  debt- 
It  is  obvious  that  if  a  surety  pays  the  whc . 
for  which  he  is  bound,  he  is  entitled  to  be  \ 
the  creditor's  claim  against  a  bankrupt  princi : 
though  the  creditor  has  other  claims  against 
not  fully  satisfied;  he  should  not  receive,  and 
ceived  should  not  keep,  the  dividends  of  the  cl  i 
surety  has  paid.  This  principle  has  been  ext: 
land,^^  and  it  is  there  held  that  '^when  a  siuety 
for  a  part  of  the  debt,  and  has  paid  that  part  < 
is  entitled  to  receive  the  dividend  which  the  pi 
pays  in  respect  of  that  sum  which  the  surety  has  : 
And  similarly  such  a  surety  is  entitled  to  sul 
ratable  portion  of  the  securities  held  by  the  ere 
the  whole  debt,  to  the  exclusion  of  any  right  <i 
the  creditor  to  apply  that  portion  to  the  balance 
A  distinction  very  difficult  of  application  is  ti 
a  surety  for  part  of  the  debt  and  a  surety  for  tl 
with  liability  limited  to  a  fixed  sum.  In  the  li 
surety  is  not  subrogated  to  the  dividends  unlesi 
is  fully  paid.^  The  English  doctrine  has  beei 
cised,  and  is  not  generally  followed  in  the  Ui: 
There  is  no  equity  on  which  to  base  the  depri 
creditor  of  any  of  his  legal  rights  until  he  has 
full.  To  impute  any  intention  of  the  sort  to  t 
volves  the  baldest  fiction.    If  indeed  the  credi  I 


156  N.  W.  265;  Patch  &!  First  Nat. 
Bank,  90  Vt.  4,  96  AU.  423. 

'^The  extended  principle  was  first 
announced  in  Ex  parte  Rushforth,  10 
Ves.  409. 

'*  Gray  p.  Seckham,  L.  R.  7  Ch.  App. 
680. 

» Harmer  v.  Gibb,  [1911]  Sc.  Sess. 
Cas.  1341. 

t7  Ellis  V,  Emmanuel,  1  Eae.  D.'157;  In 
re  Sass,  [1896]  2  Q.  B.  12.  The  surety 
may  by  his  contract  with  the  creditor 
surrender  this  right.  Midland  Banking 
Co.  f.  Ohamben,  L.  R.  4  Ch.  398. 


"  Knaffi  t^.  Knoxvi 
Co.,  133  Tenn.  655, 
Ann.  Cas.  1917  C, 
Board  of  Health  v. 
etc.,  Co.,  137  La.  422! 
Cas.  1916  B.  1251 
of  Banking  v.  Chels 
161  Mich.  691,  125  I 
W.  351.  But  see  C 
Neb.  480,  160  N.  W. 
German  Ins.  Co.  v. 
etc.,  Co.,  61  N.  Y.  W 
S.S83. 
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with  the  surety  that  the  total  dd[>t  should  not  exceed  the 
guaranteed  amount,  there  would  not  only  be  such  an  equity, 
but  the  surety  would  be  dischai^ed  altogether  by  the  cred- 
itor's breach  of  contract  if  he  permitted  a  greats  indebted- 
ness," but  this  is  not  the  situation  supix)6ed  in  the  English 


cases. 


§  1274.  The  surety's  right  of  reimbursement 

It  was  customary  formerly  for  sureties  to  take  from  the 
principal  at  whose  request  they  entered  into  an  obligation 
a  counts-bond  of  indemnity,  but  it  early  became  recognised 
that  even  in  the  absence  of  any  express  contract  of  indemnity 
the  principal  was  bound  impliedly.  This  was  first  so  held  in 
equity,*^  and  later  an  implied  contract  was  enforced  at  law.'^ 
Where  there  are  several  sureties  who  jointly  pay  the  whole  or 
part  of  the  debt,  the  principal  is  under  an  implied  obligation  to 
them  jointly,  for  the  whole,  as  well  as  to  each  of  them  several^ 
for  the  share  he  has  paid.'*  The  implied  obligation  to  indemnify 
a  surety  matures  only  when  he  has  been  injured  by  being  conir 
pelled  to  make  payment  of  the  debt; ''  but  this  principle  has 
been  extended  generally  so  as  to  allow  a  surety  who  has  ^ven 
the  creditor  a  n^otiable  instrument  in  payment  of  the  debt 
to  sue  the  principal  though  the  negotiable  instrument  has  not 
been  paid.'^   The  extension,  however,  is  confined  to  negotiable 


*•  Supra,  Hl230e<Mg. 

*•  Ford  V,  Stobridge,  Ndaon  Ch.  24. 
See  alao  Soot  v,  Stephenson,  1  Lev.  71. 
In  Layer  v.  Nelson,  1  Vernon,  456,  the 
surety's  right  was  rested  on  the  costom 
of  London. 

'^  Decker  v.  Pope,  dted  in  1  Sdwyn, 
N.  P.  (13th  ed.),  01;  Toussaint  v.  Mar- 
tinnant,  2  T.  R.  100,  105;  Appleton  v. 
Basoom,  3  Mete.  109;  and  see  cases  on 
indemnity  cited  tr^ni,  paatim. 

**  Osborne  v.  Harper,  5  East,  224; 
Dussol  9.  Bruguiere,  50  Cal.  456;  Hull 
V,  Myers,  90  Ga.  674,  686,  16  S.  £. 
653;  Lombards.  Cobb,  14  Me.  222, 224; 
Glapp  V.  Rice,  15  Gray,  557, 77  Am  .Dee. 
387;  Pearson  v.  Ptoker,  3  N.  H.  366; 
Commonwealth  o.  Cos,  36  P&.  442. 


But  see  contra  Kdby  9.  Steel,  5  E^k 
194;  Gouki  v,  Gould,  8  Cow.  168. 

»  Blanchard  v.  Blanchard,  201  N.  Y. 
134,  94  N.  E.  630,  and  see  oases  in  the 
following  notes. 

*«  Barclay  v.  Goodi,  2  Ebp.  571; 
M'Keuia  9.  Harnett,  13  Jr.  L.  Rep. 
206;  Smith  v.  Pitts,  167  Ala.  461,  406, 
52  So.  402;  Bone  9.  Torry,  16  Aik.  83; 
Stanley  9.  McElrath,  86  Cal.  449,  25 
Pkbo.  16,  10  L.  R.  A.  545;  Min»  t. 
McDowell,  4  Ga.  182;  Ralston  v.  Wood, 
15  lU.  150,  58  Am.  Dec.  604;  Kum 
9.  Beard,  111  Ind.  137,  12  N.  E.  131; 
S^>p  V.  Aiken,  68  la.  699,  28  N.  W.  24; 
Riser  v.  Callen,  27  Kan.  339;  Stubbins 
9,  Mitchdl,  82  Ky.  535;  Green  9.  An- 
deraon,  19  Ky.  1187,  43  S.  W.  196; 
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obligations*    If  other  obligations  are  given  t 

pay  them  before  suing  the  principal  for  inden 

press  contract,  however,  a  party  may  prom 

maturity  an  obligation  for  which  the  promisee 

indemnify  the  promisee  from  liability.    At  h 

a  contract  of  indemnity  before  payment  of 

dependent  on  the  construction  of  the  contract 

are  broad  enough  to  amoimt  to  an  indemnity  £ 

and  not  merely  an  indemnity  against  payme 

of  liability,  recovery  will  be  allowed  as  soon  as 

indemnified  has  incurred  liability.^     But  cc 

even  in  the  absence  of  words  expressly  guarai 

from  liability  as  distinguished  from  freedom  f r< 

ally  enforce  the  obligation  and  compel  the  prom 

obligation  to  indenmif y  before  payment  of  it  bj 


§  1276.  The  surety's  right  of  exoneration. 

The  hardship  upon  a  surety  of  compelling 
creditor  and  thereafter  seek  redress  against  t 
in  some  d^ree  mitigated  by  equity  which,  as  si 
ceding  section,  enforces  specifically  the  princi] 
implied  obligation  to  indemnify  the  surety — allc 
to  sue  the  principal  on  maturity  of  the  obligat 
ing  that  the  principal  shall  pay  the  creditor,  th 


Doolittleo.  Dwight,  2  Met.  561;  Hearne 
V,  Keathy  63   Mo.   84;   Ghapman  v. 
Garber,  46  Neb.  16,  19»  64  N.  W.  362; 
Pearson  v.  Parker,  3  N.  H.  366;  Rod- 
man V.  Hedden,  10  Wend.  498;  Howe 
V,  Buffalo  Co.,  37  N.  Y.  297;  Morrison 
0.  Berkey,  7  S.  &  R.  238,  246;  Peters  v. 
BamhiU,  1  HiU  (S.  C),  234;  BeU  v, 
Boyd,  76  Tex.  133,  13  S.  W.  232.    But 
see  Maxwell  v,  Jameson,  2  B.  &  Aid. 
51;  Brisendme  v,  Martin,  1  Ired.  286. 
*•  Taylor  v.  Higgins,  3  East,   169; 
Maxwell  v.  Jameson,  2  B.  &  Aid.  51; 
Ronune  v.  Romine,  59  Ind.  346;  Cum- 
miog  V.  Hackley,  8  Johns,  202;  Brisen- 
dine  v.  Martin,  1  Ired.  286;  Morrison 
V.  Berkey,  7  S.  &  R.  238;  Peters  v. 
BamhiU,  1  HiU  (S.  C),  234,  236,  237; 


Boulware  v.  Robii 
Am.  Dec.  117. 

••  Gage  V,  Lewis, 
iU  17.  Hunt,  3  D< 
Teer,  21  U.  Can.  q 
V.  Chicago  &  N.  \ 
17,  24;  also  infra,  { 

»^Lacy  V,  HiU, 
In  re  Law  Guan 
[1914]  2  Ch.  617;  I 
Ins.  Co.  V,  RawBo: 
Central  Trust  Co. 
Co.,  100  Fed.  5il 
aff'g  87  Fed.  23; 
194  Pa.  94,  44  At) 
the  foUowing  not* 
Salvage  Assoc.,  : 
460. 
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ing  the  surety;'^  and  where  the  principal  has  ezpraasly  or 
impliedly  promised  the  surety  to  pay  the  debt,  a  breach  of 
this  promise  enables  the  surety  to  recover  as  damages  the 
amoimt  of  the  debt,  even  though  he  has  not  paid  it,  since  he 
has  been  wrongfully  subjected  to  liability.** 

A  coHsurety  has  an  equitable  right  to  exact  from  another 
surety  payment  by  the  latter  of  his  share  of  the  debt.  In 
some  decisions  it  is  required  that  the  surety  seddng  relief 
shall  have  had  the  claim  against  him  established  by  judgment 
or  decree  of  court;  ^  in  others  no  such  requirement  is  made.^^ 

§  1276.  The  surety's  right  to  compel  the  creditor  to  resort 
first  to  security,  or  to  the  principal  debtor. 

''In  their  main  featxu'es,  the  English  common  law  and  the 
Roman  Civil  law  differed  radically  from  each  other  touching 
the  right  of  the  surety  to  require  the  creditor  to  proceed  against 
the  principal  debtor  or  the  security  the  debtor  had  given  the 
creditor  before  coercing  payment  by  the  siuety.  In  the  earlier 
period  of  Roman  jurisprudence,  the  right  of  the  surety  to 
compel  the  creditors  to  resort  first  to  the  principal  to  collect 

"  Ranelaugh  t;.  Hayes,  1  Vem.  189;  Hale   v.   Wetmore,    4   Oh.    St    600; 

lioyd  V,   Diinmack,   7  Ch.   D.   396;  Ardesoo  Co.  v.  North  American  Ofl  Co., 

Southweetem  Surety  Ins.  Co.  v.  WeDs,  66  Pa.  375;  Norton  v.  Reid,  11  S.  Car. 

217  Fed.  294;  Merwin  v.  Austin,  58  593;  Hellams  v.  Abercrombie,  15  S.  C. 

Conn.  22,  24,  18  Atl.  1029,  7  L.  R.  A.  110,  40  Am.  Rep.  684;  Saylors  v.  Say- 

84;  Hayden  v.  Thrasher,  18  Fla.  795;  lors,  3  Hetsk.  525  (but  see  Gilliam  v. 

Macfie  V.  Kilauea  Sugar  Co.,  6  Ha-  Esselman,  5  ^eed,  86);  BidM^  v.  Dlay, 

waiian,  440;  Street  v.  Chicago,  etc.,  13  Vt.  81;  Neal  v,  Buffington,  42  W. 

Storage  Co.,   157  lU.  605,  41  N.  £.  Va.  327,  26  S.  E.  172;  Oot  p.  Davis,  64 

1108;    Reach    v.    Hamilton,    84   111.  W.  Va.  522,  63  S.  £.  326;  Hanv  v. 

App.    413;    Hoppes    v,   Hoppes,    123  Newell,  42  Wis.  687,  691;  Dobie  w. 

Ind.    397,    24    N.    E.    139;    Morri-  Fiddity,  etc.,  Co.,  95  Wis.  540,  70  N. 

son    V.    Poynts,   7    Dana,   307,    308»  W.  482,  60  Am.  St.  Rep.  135;  Mathews 

32  Am.  Dec.  92;  Meador  v.  Meador,  88  v,  Saurin,  L.  R.  31  Ir.  181. 
Ky.  217,  10  S.  W.  651;  Whitridge  v,  » See  tr^ro,  f  140& 

Durkee,  2  Md.  Ch.  442;  Bellows  v.         •  Wdmershausen  v.  Gulliok,  [1893] 


Lovell,  5  Pick.  307,  310;  Comstock  v.      2  Ch.  514;  McKenna  v. 

Corbin,  191  Mich.  639,  158  N.  W.  106;      2  Rich.  Eq.  20. 

Huey  V.  Fixmey,  5  Minn.  310,  322         «^  Hyde  v.  Tracy,  2  Day»  491;  Hodg- 


(statutory) ;  Delaware,  L.  A  W.  R.  Co.  son  v.  Baldwin,  65  111.  532;  Morriscm  ». 

V.  Oxford  Iron  Co.,  38  N.  J.  Eq.  151;  P6ynti,  7  DaniE^  307,  32  Am.  Dec  92; 

Holcombev.Fetter,70N.J.Eq.300,67  Reeder  v.  Union  Trust  Co.,  26  I^ 

Atl.  1003;  Marsh  v.  Pike,  10  Paige,  595;  Dist.  Ct.  833. 
Ferrer  v,  Barrett,  4  Jones  Eq.  455; 
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his  demand  appears  to  have  been  well  estat 
rule  was  gradually  departed  from.     Justinia 
stored  it,  and  from  his  time  the  doctrine  was 
ognized  throughout  the  empire.      It  has  be< 
prudence  of  many  of  the  nations  of  Europe.^ 
secured  a  footing  in  England.     There  the  co 
has  prevailed  from  the  earliest  times.    The  c< 
is  that  the  surety  must  pay  and  seek  reimburg 
principal  or  out  of  the  securities  the  latter  has 
itor.    This  was  always  the  rule  in  courts  of  law. 
and  in  bankruptcy  proceedings  a  rule  some^ 
to  that  of  the  Civil  law  grew  up.    In  all  such 
quired  that  the  creditor  should  be  saved  from 
pense,  and  from  all  risk.^'    When  the  object 
appeal  to  equity  was  to  compel  the  creditor 
collaterals  in  his  hands  before  proceeding  agai 
the  foundation  of  equitable  relief  was  the  inabiU 
himself  to  enforce  such  collateral  after  paying  1 
possibility  that  the  creditor  by  some  act  ha 
value  or  destroyed  the  legality.     The  mere  fac 
itor  held  security  for  the  debt  did  not  entitle  the  t 
to  equity  for  a  decree  that  the  creditor  look  £ 
curity  for  his  pay.    In  such  a  case  the  surety 
himself  by  paying  the  claim,  and  by  being  sul 
creditor's  rights  to  the  security."  **     In  some 
ever,  the  right  of  the  surety  to  compel  the  credi 


«>  Bingham  v.  Mears,  4  N.  D.  437, 
440,  61  N.  W.  808,  27  L.  R.  A.  257, 
citing  Burge,  Sur.,  pp.  32^^341;  Hayes 
V,  Ward,  4  Johns.  Ch.  123,  133,  8  Am. 
Dec.  554.  See  also  the  Qennan  Civ. 
CJode,  Si  771,  772. 

^  Jbid.f  citing  1  Brandt^  Surety, 
S  238;  24  Am.  &  Eng.  Enc  Law,  p. 
799,  and  cases. 

**  Ibid,  See  also  Davis  v,  Patrick, 
67  Fed.  909,  6  C.  C.  A.  d32,  12  U.  S. 
App.  629;  WildB  v.  Attix,  4  Del.  Ch. 
253,  258;  Thorn  v,  Pinkham,  84  Me. 
101,  104,  24  Atl.  718,  30  Am.  St. 
Rep.  335;  Allen  v.  Woodard,  125 
Mass.  400.  28  Am.  Rep.  250;  Lee  t;. 


Griffin,  31  Miss.  ( 
Co.  V.  Smith,  52  M( 
9.  Farmers'  State  Be 
N.  W.  252;  FreehoU 
V.    Brick,   37    N. 
Nat.  Bank  v.  Wood 
Am.  Rep.  66;  Stei 
Hun.  368,  35  N.  y 
V.  Portland  Say.  B 
64  Pac.  388;  Erwii 
De  Nemours  Powc 
App.),  156  S.  W. 
Steppenson    (Tex. 
S.  W.  121;  Montn 
21  Up.  Can.  C.  P. 
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the  security  before  suing  the  surety  has  been  more  broadly 
stated  or  applied.^  How  far  the  surety  may  affect  the  credit- 
or's  position  by  a  request  in  pais  to  sue  the  principal  has 
been  previously  considered.^  In  view  of  the  attitude  of  many 
American  courts  on  the  latter  point  it  is  not  surprising  that 
it  has  been  held  or  suggested  in  a  number  of  cases  that  on 
application  to  a  court  of  equity  by  a  surety,  after  maturity 
of  the  debt;  the  court  will  order  the  creditor  to  sue  the  principal 
debtor/^  but  no  such  right  is  universally  conceded.^ 

§  1277.  Contribution. 

The  right  of  one  of  two  or  more  sureties  who  has  paid  more 
than  the  share  which  as  between  himself  and  his  co-sureties, 
he  ought  to  pay,  to  recover  the  excess  from  them,  was  early 
allowed  in  equity  (though  not  at  law)  on  general  princi- 
ples of  justice,^  and  has  been  continuously  recognized  subse- 
quently. At  law  the  right  was  first  recognised  about  the 
end  of  the  eighteenth  centuiy,^  and  has  since  become  well 
established.  At  law,  however,  the  plaintiff  can  generally 
recover  but  an  aliquot  share  from  a  coHsurety,*^  and  each  oo- 

^  Re  Baboock,  3  Story,  393;  Rich-  the  qualifioation  is  nuule  that  indem- 

aids  V.  Osceola  Bank,  79  la.  707,  713,  nity   for   costs   of   the  suit   against 

45  N.  W.  294;  Philadelphia  A  Read-  the  principal  shaH  be  giveQ  by  the 

ing  R.  p.  Little,  41  N.  J.  £q.  519,  7  surety. 

Atl.  356;  Kidd  v.  Hurley,  54  N.  J.  « Woffington  v,  Spaiks,  2  Ves.  569; 

Eq.    177;    33   Atl.    1057;    Wright   v.  First  Nat.  Bank  v.  Wood,  71  N.  T. 

Austm,    56    Barb.    13;    Sheppaid    9,  405,  411,   27  Am.  Rep.  66;  Meade 

Conley,  9  N.  Y.  8.  777;  Polk  v.  Gal-  p,    Griggby's    Adm.,  26    Gratt    612; 

lant,  2  Dev.  A  B.  Eq.  395;  Egerton  Penn  v.  Ingjles,  82  Va.  65.    But  where 

V,  Alley,  6  Ired.  Eq.  188;  Hatcher's  the  creditor  goes  into  equity  to  en- 

Adm.  V.  Hatcher's  Ex.,  1  Rand.  53.  fwoe  his  daim  against  principal  and 

*  Supra,  f  1236.  sureties,  the  burden  will  be  laid  first 

^  Rs  Babcock,  3  Story,  393;  Rice  on   the   principal.     Penn   p.    Ingles, 

V.    Downing,    12    B.    Mon.    44,    45;  supra;  Pkxton  v.  Rich,  85  Va.  37& 

Sassoer  v.  Young,  6  Gill  4fc  J.  243,  « Wormleighton      and       Hunter's 

248;    Whitridge   p.    Durkee,    2    Md.  Gase^    Godbolt,    243;    Fleetwood   v. 

Ch.  442;  Bellows  v,  Lovell,  5  Pick.  Chamock,  Nelson,  10;  Peter  v.  Rich, 

307,  310;  King  v,  Baldwin,  17  Johns.  1  Reports  in  Gh.  34. 

384,  390,  8  Am.  Dec.  415,  2  Johns.  ■<  Turner  v,   Davies,   2  Esp.   479; 

Gh.  554,  561;  Bingham  v.  Mean,  4  Gowell  v.  Edwards,  2  B.  A  P.  268. 

N.  Dak.  437,  61  N.  W.  808,  27  L.  R.  "Gowell    v,    Edwaids,  2  B.  db  P. 


A.  257;  Hogaboom  v.  Heirick,  4  Vt.      268;  Brown  v.  Lee,  6  B.  A.  G. 
131,  134;  Harris  v,  Newell,  42  Wis.      697;  United  States  Fidelity  Ac  Go. 
687,  691.     In  many  of  these  cases      v.   Naylor,   237  Fed.   314,   323,   151 
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surety  from  whom  contribution  is  claimed 
separately.  ^^     In  equity,  however,  insolvent  i 
those  residing  outside  the  jurisdiction  ^^  are  not 


C.  C.  A.  20;  Chipman  v,  Moirill,  20 
Cal.  130;  Trego  v.  Cuoniogham's 
Est.,  267  ni.  367,  108  N.  E.  360; 
Morrison  t^.  Poyntz,  7  Dana,  307, 
308^  32  Am.  Dec.  92;  Young  v.  Lyons, 
8  GiU,  162,  165;  Griffin  v.  KeUeher, 
132  Mass.  82;  Dodd  v,  Winn,  27  Mo. 
501]  Stotho£f  V.  Dunham,  19  N.  J. 
(4  Harrison)  181;  £!asterly  v.  Barber, 
66  N.  Y.  433;  Adams  v,  Hayes,  120 
N.  C.  383,  386,  27  S.  £.  47;  Fischer 
9.  Gaither,  32  Oreg.  161,  51  Pac.  736; 
Croft  V.  Moore,  9  Watts,  451,  453; 
Aikin  v.  Peay,  5  Strob.  16  (but  see 
Harris  t^.  Ferguson,  2  Bail.  397,  401); 
ROey  V,  Rhea,  5  Lea,  115;  Gross  v. 
Davis,  87  Tenn.  226,  230,  11  S.  W. 
92, 10  Am.  St.  Rep.  635;  Acers  v,  Cur- 
tis, 68  Tex.  423,  4S.  W.  551;  Tarro. 
Ravenscroft,  12  Gratt.  642,  662.  In 
some  State8,however,  courts  of  law  like 
courts  of  equity  disregard  insolvent 
sureties.  Couch  v.  Terry's  Adm.,  12 
Ala.  225  (statutory);  McAllister  v.  Lv 
win's  Est.,  31  Col.  253,  254,  73  P^. 
47;  Michffil  v.  Allbright,  126  Ind.  172, 
25  N.  E.  902;  Sanders  v,  Hemdon, 
122  Ky.  760,  765,  93  S.  W.  14,  5  L.  R. 
A.  (N.  S.)  1072,  121  Am.  St.  Rep. 
493  (statutory);  Van  Petten  v.  Rich- 
ardson, 68  Mo.  379  (statutory); 
Cass  17.  Steams,  66  N.  H.  301,  303, 
23  Atl.  80;  LiddeU  v.  Wiswell,  59 
Vt.  365,  8  Ati.  680;  Wetmore  & 
Morse  Granite  Co.  v,  Ryle  (Vt.), 
107  Ati.  108;  Faurot  v.  Gates,  86 
Wis.  569,  57  N.  W.  294  (statutory). 

"Chipman  v.  Morrill,  20  CaL 
130;  Voss  V.  Lewis,  126  Lid.  155,  25 
N.  E.  892;  Powell  v,  Matthis,  4  Lred. 
83,  40  Am.  Dec.  427;  Adams  v,  Hayes, 
120  N.  C.  383,  27  S.  E.  47;  Bumham 
p.  Choat,  5  Up.  Can.  Q.  B.  (O.  S.) 
736. 

**Peter  v.  Rich,  1  Reports  in  Ch. 
34;  Lowe  v.  Dixcm,  16  Q.  B.  D.  455, 


458;  United  States 
V,  Naylor,   237   F€ 
C.    C.    A.    20;    W 
Kahn,  93  Ala.  201,  { 
V.  Riehl,  127  Cal. 
78  Am.  St.  Rep.  60 
V,  St.  Paul  Lis.  C 
Hayden   v.    Thrasli 
805;    Tregp  v.  Cuii 
267  El.  367,  108  N 
V,  Pence,  10  Lid.  A 
484;   Greene   v.   Ai 
216,   43  S.   W.   19! 
Donahue,  104  Ky.  ! 
Young  V.  Lyons,  8 
V.  Kelleher,  132  Mai 
V,  Goulden,  52  Mic! 
731;  Comstock  v.  I 
629,  158  N.  W.  10: 
27  Mo.   501,   502; 
44  Neb.  610,  63  M 
Wyckoflf,  42  N.  J. 
679;  Jones  p,   Blaii 
115,  51  Am.  Dec. 
George,  2  Rich.  Eq. 
87  Tenn.  226,  230, 
Am.  St.  Rep.  635 
68  Tex.  423,  425,  4 
p.  Harrington,  18    i 
V,  Duncan    (Va.),  9 
hlom  p.  Johnston,  H 
Pac.  972;  Faurot    i 
669,  57  N.  W.  294; 
110  Wis.  276,  85  ] 
McDonaghs,  L*.  R. 
Kelvey  p.  Davis,  1! 

M  United  States 
V.   Naylor,   237  Fc: 
C.  C.  A.  20;  Securi 
P^  Lis.  Co.,  50  < 
9.  Taylor,  5  Dana, 
677;  Wood  v,  Lelan 
387;  Stewart  v.   G 
143,  17  N.  W.  731; 
61  N.  H.  613;  Jones  i 
Eq.   115,    61    Am. 
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the  calculation.  At  law,  moreover,  in  order  to  make  out  his 
case,  a  plaintiff  seeking  contribution  need  not  aU^e  or  prove 
the  insolvency  of  the  principal  debtor;  ^^  whereas  in  equity 
the  insolvency  of  the  principal  must  be  allied  and  proved  or 
he  must  be  joined  as  a  party  defendant,^  and  all  solvent  co- 
sureties within  the  jurisdiction  must  also  be  made  parties.^ 
The  right  of  contribution  may  frequently  be  given  by  ex- 
press contract  or  by  a  contract  imphed  in  fact,  but  the  ex- 
istence of  the  right  does  not  depend  on  such  a  contract.  It, 
therefore,  makes  no  difference  as  to  the  right  to  claim  contri- 
bution that  each  of  the  sureties  was  ignorant  that  the  other 
was  also  bound  for  payment  of  the  debt;"  and  it  is  immaterial 
that  sureties  are  bound  by  different  contracts.  If  they  are 
liable  for  the  same  debt,  one  of  them  who  pays  is  entitled  to 
contribution  from  the  others." 


Kenna  9.  Geotige,  2  Rich.  Eq.  16; 
UddeU  9.  WkweU,  59  Vt.  366,  8  Ati. 
680;  Faurot  v.  Gates,  86  Wis.  569, 
67  N.  W.  294. 

**Buckner'8  Adm.  v.  Stewart,  34 
Ala.  629;  Taylor  v.  Reynolds,  53  Gal. 
666;  Sloo  v.  Pool,  16  01.  47;  Rankin  v. 
Collinfl,  60  Ind.  168;  Goodall  v.  Went- 
worth,  20  Me.  322;  Moeely  v.  Fuller- 
ton,  69  Mo.  App.  143;  Smith  v.  Mason, 
44  Nev.  610,  63  N.  W.  41;  Odlin  v, 
Greenleaf,  3  N.  H.  270;  Lucas  v. 
Curry's  Ex'n,  2  Bail.  403.  But  see 
eonira — Boiling  v.  Donei^,  1  Duv. 
220;  Glasscock  o.  Hamilton,  62  Tex. 
143. 

"Lawson  v,  Wright,  1  Coz  Eq. 
276;  Couch  v,  Terry's  Adm.,  12  Ala. 
226,  229;  Chrisman  v,  Jones,  34  Ark. 
73;  Johnson's  Adm.  v.  Vaughn,  65 
111.  426;  Daniel  v.  Ballaid,  2  Dana, 
296;  Byers  v,  McCIanahao,  6  Gill, 
A  J.  260;  Stone  v.  Buckner,  20  Miss. 
73;  Allen  v.  Wood,  3  Ired.  Eq.  386; 
Fischer  v,  Gaither,  32  Oreg.  161,  61 
Pkbo.  736;  Gross  v.  Davis,  87  Tom. 
226,  230,  11  8.  W.  92,  10  Am.  St. 
Rep.  636. 

■'Johnson's  Adm.  p.  Vaughn,  66 
111.  426;  Young  o.  Lyons,  8  GiU,  162; 


Adams  v.  Hayes,  120  N.  C.  383,  27 
S.  E.  47;  Braoe  v.  Bickerton,  18  W. 
Va.  342. 

*<  Muckenthaler  9.  NoEer  (Kan.), 
180  Fac.  453;  Warner  v.  Moiriaon,  3 
Allen,  566. 

>•  Deering  v.  Wincfadaea»  2  B.  A  P. 
270;  In  rt  Emiis,  [1803]  3  Ch.  238; 
Dugger  V,  Wright,  61  Ark.  232,  11 
S.  W.  213,  14  Am.  St  Rep.  48;  FbweU 
9.  P6well,  48  CsL  234;  Moiiaon  9. 
Drakdey,  40  Conn.  552,  16  Am.  Rep. 
74;  Stevens  v.  Tucker,  87  Ind.  109; 
Muckenthaler  p.  Noller  (Kan.),  180 
Fso.  453;  Cobb  v.  Haynes,  8  B.  Mon. 
137;  Stockmeyer  v.  Oertling;  35  La. 
Ann.  467;  Ciaig  v.  ASukeney,  4  Gill. 
226;  Brooks  v.  Whitmore,  142  Mass. 
399, 8  N.  E.  117;  Forbes  v.  Harrington, 
171  Mass.  386,  60  N.  E.  641;  Young 
V.  Shunk,  30  Minn.  503,  16  N.  W. 
402;  Wood  p.  Williams,  61  Mo.  63; 
Aspinwall  v.  Saochi,  57  N.  Y.  331; 
Unan9rt  v.  Roe,  177  N.  Y.  S.  706; 
Yawger  v.  American  Surely  Co.,  212 
N.  Y.  292,  106  N.  E.  64,  L.  R.  A. 
1916  D.  481;  Robinson  0.  Boyd,  60 
Oh.  St.  67,  53  N.  E.  494;  Thompson 
p.  Ddnun,  32  Oreg.  506,  52  Pm.  517, 
756;  Commonwealth  v.  Cox,  36  Pa. 


§  1278  SXTRETIES'  BI 

§  1278.  Nature  and  limits  ( 

The  obKgation  exists  f  r 
of  suretyship  is  entered  int 
it  until  after  payment  is  ] 
that  at  the  time  of  paym 
contribute  is  no  longer  liabl 
where  one  of  several  joint  g 
by  another,  or  where  the 
against  one  but  not  the  oth< 

In  order  to  entitle  himsel 
that  a  siurety  shall  have  pa 
as  soon  as,  but  not  before, 
the  share  which  as  betwec 
ought  to  bear.**  The  reasc 
has  paid  more  than  his  si 
has  a  right  to  contributioi 
by  such  payment  he  has  re 
and  hence  they  ought  to  re 
ate  part  of  his  loss;  and,  th 
as  surety  because  of  an  oi 
to  the  creditor  can  be  undei 
surety,  unless  by  contract 
by  estoppel  he  has  subjectec 

442;  Enicks  v,  Powell,  2  Strob.  E 
196;  Odom  v.  Owens,  2  Baxt.  44 
Remage  v.  Maiple,  76  W.  Va.  37 
86  S.  £.  663. 

»See  infra,   {1286. 

'^Davies  v,  Humphr^yB,  6  M. 
W.  153;  Ex  parte  Snowdon,  17  CI 
D.  44;  Stirling  v.  Burdett,  [1911] 
Ch.  418;  Preslar  p.  Stallworth,  2 
Ala.  402,  405;  Richter  t^.  Henningsai 
110  Cal.  530,  42  Pac.  1077;  E 
F&ris  p.  Wilnungton  Trust  Co.,  (De 
1918),  104  Atl.  691,  1  A.  L.  R.  1352 
Robinson  v.  Jennings,  7  Bush  63( 
Hooper  v.  Hooper,  81  Md.  155,  17' 
31  Atl.  508,  48  Am.  St.  Rep.  49( 
Ptas  V.  Granada  County,  71  Mia 
^  14  So.  447;  Singleton  v,  Towi 
send,  45  Mo.  379;  Singleton  v.  Shep 
herd,  (Mo.  App.  1916),  183  S.  W.  107; 
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§  1279.  Contribtttion  where  sureties  are  liable  for  diffweat 
amounts. 

Not  infrequently  sureties  by  their  contracts  limit  the  amount 
of  their  liability  to  a  fixed  sum,  and  co-sureties  sometimes 
thus  fix  different  limits  for  themselves  or  sign  bonds  with 
different  penalties.  In  such  a  case  where  one  siuety  p^ays 
more  than  his  proportion  of  the  debt,  the  contribution  be- 
tween the  sureties  must  be  in  proportion  to  thdr  sev^iJ 
contractual  liabilities,  that  is  if  one  surety  contracts  to  be 
answerable  for  the  common  debt  to  the  extent  of  $10,000 
and  another  to  the  extent  of  $5,000,  the  contribution  must 
be  so  adjusted  that  the  former  pays  two-thirds  of  the  d^t 
and  the  latter  one-third.^ 


procured    by    the    principal's    fraud. 
The  court  held  that  the  former  hav- 
ing paid  the  judgment  could  not  re., 
cover  from  the  latter,  and  added: — 

"If  the  rule  be  stated  in  the  form 
that  the  utmost  e3d;ent  of  the  claim 
of  a  surety  who  has  made  payment 
is  subrogation  to  the  rights  of  the 
creditor,  so  that  he  will  rank  against 
the  co-surety  as  would  the  main 
creditor,  as  was  said  in  Russell  v. 
FaUor,  1  Ohio  St.  327,  330,  69  Am. 
Dec.  631,  the  same  conclusion  is 
reached.  Another  phase  of  this 
principle  is  shown  by  the  cases  which 
hold  that  a  surety,  who  has  had  no 
notice  of  an  action  against  a  connue- 
ty,  may  show  in  an  action  by  such 
co-surety  against  him  any  legal  dfr* 
fence  which  he  mii^t  have  shown 
in  an  action  against  himself  on  the 
bond.  Briggs  o.  Boyd,  37  Vt.  534, 
630;  Lowndes  p,  Pinckney,  1  Rich. 
Ch.  155,  178,  179;  Deering  v,  Winchel- 
sea,  2  B.  4fc  P.  270.  Although  the 
universal  accuracy  of  these  last  two 
statements  may  be  doubted  (Warner 
V.  Morrison,  3  Allen,  566,  568),  they 
are  sound  as  applicable  to  the  facts 
here  disclosed. 

"This  conclusion  does  not  depend 
upon   the   doctrine   of    rea  judicata, 


but    flows    from    fimdamentel    con- 
ceptions of  the  law  of  suretyship. 

"  The  sentence  in  CSapp  p.  RIee,  15 
Gray,  557,  at  page  559,  77  Am.  Dec 
387,  that  the  'discharge  of  one '  co- 
surety 'from  his  principal  obligation, 
if  the  oth^ns  are  not  discharged,  will 
not  release  him  from  the  liability  to 
contribute  to  their  indemnity,'  was 
used  in  a  quite  different  connection 
rdating  to  the  short  statute  of  limita- 
tions in  favor  of  the  estate  of  a  de- 
ceased coHBurefy  as  to  whose  original 
liability  there  was  no  question.  Hub 
statement  cannot  be  wrested  from 
its  connection,  and  distended  to 
other  facts  for  which  it  was  not  in- 
tended. Swan  V,  Justices  of  the 
Superior  Court,  222  Mass.  542,  455, 
111  N.  K  386."  See  further,  v^ra, 
{1286. 

» United  States  Fidelity,  etc.,  Co. 
0.  Naylor,  237  Fed.  314,  322,  151 
C.  C.  A.  20,  citing  Armitage  ». 
Pulver,  37  N.  Y.  494;  Jones  v.  BJan- 
ton,  41  ^.  C.  115  (6  Ired.  £q.),  51 
Am.  Dec  415;  Loring  9.  Bac(»,  57 
Mass.  (3  Cush.)  465,  468;  Deoing 
p,  Winchelsea,  2  Bos.  &  PuL  270; 
Boeley  v.  Taylor,  5  Dana,  157,  30 
Am.  Dec.  677;  Moore  v.  Boudinot, 
64  N.  C.    190.     See  also   Young  t. 
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§  1280.  Compensated  sureties  are  entitled  to 

Where  some  of  the  co-sureties  for  a  comi 
been  compensated,  but  not  indenmified,  fo 
ship,  and  others  signed  gratuitously  for  the 
of  their  principals,  that  fact  is  immaterial,  an 
sated  co-sureties  who  have  paid  more  than  t 
of  the  common  liability,  are  entitled  to  coi 
the  accommodation  co-sureties/^ 


§  1281.  A  surety  must  share  with  his  co-«ure 
of  security. 
The  principle  of  equity  requiring  co-sureties 
the  burden  of  any  loss  caused  by  default 
cipal  debtor  involves  the  consequence  that 
securities  held  by  one  surety  enures  equally 
of  all.**^   The  mere  fact,  however,  that  a  suret; 


Shunk,  30  Minn.  503,  16  N.  W.  402; 
Bell  V,  Jasper,  2  Ired.  Eq.  697;  Hn^es 
V,  Boone,  81  N.  G.  204. 

•«  United  States  Fidelity,  etc.,  Co. 
V.  Naylor,  237  Fed.  314,  321,  151 
G.  C.  A.  20,  citing  United  States 
Fidelity,  etc.,  Co.  v.  McGinnis,  147 
Ky.  781,  145  S.  W.  1112,  1115;  Lewis' 
Adm'r  v.  United  States  Fidelity, 
etc.,  Co.,  144  Ky.  426,  138  S.  W.  305, 
306;  Ann.  Gas.  1913  A.  564;  Fidelity 
A  Deposit  Co.  v.  Phillips,  236  Pft. 
469,  84  Atl.  432,  434. 

« Steel  V,  Dixon,  17  Ch.  D.  825; 
In  re  Aroedeckne,  24  Ch.  D.  709; 
Berridge  v,  Berridge,  44  Ch.  D.  168; 
Vandiver  v.  PoUak,  107  Ala.  547, 
19  So.  180,  54  Am.  St.  Rep.  118; 
Fishback  v.  Weaver,  34  Ark.  569; 
Gibson  v,  Shehan,  5  App.  Gas.  Dtst. 
Col.  391;  Cannon  v,  Connaway,  6 
Del.  Ch.  559;  Simmons  v.  Gamp,  71 
Qa.  54;  Frink  v.  Peabody,  26  Bl.  App. 
390;  Keiser  v.  Beam,  117  Ind.  31, 
19  N.  E.  534;  Reinhart  o.  Johnson, 
62  Iowa,  155,  17  N.  W.  452;  Hoover 
V.  Mowrer,  84  Iowa,  43,  50  N.  W.  62, 
36  Am.  St.  Rep.  293;  Seibert  v.  Thomp- 
son, 8  Kans.  66;  Teeter  v.  Pierce,  11 


B.  Mon.  399;  So 
La.    Ann.    679;   £ 
73  Me.  541;  Lab 
Mass.   551,   552, 
L.  R.  A.  (N.  S.) 
Der  Horck,  67  M 
630;   Broussard  v, 
App.  281,  173  S. 
9.  Lucas'  Ex.  (Mc 
154;  Currier  v,  Fel 
Wolcott  V,  Hagerm 
13  AU.  605;    Cri 
127  N.  Y.  315,  2^ 
ham  V,  Green,  64 
V.  Hanie,  163  N. 
67;  Farmers'  Banl 
St.  36;  Farmers' 
29  Oreg.  395,  45 
St.  R^.  797;  % 
100  Pa.  565;  Fielc 
Eq.  369;  Bobbitt  < 
611;  Lacy  v,  Ro] 
12  S.  W.  314;  Ur 
Tex.  Civ.  App.  1 
Miller  v.  Sawyer, 
V,  Johnson,  57  Vt.  2 
6  Munf.  187;  Mc 
2    Rand.    614,    1^ 
Neely  v.  Bee,  32  ^ 
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compelled  to  pay,  holds  security  for  his  indemnity  will  not 
bar  recovery  in  an  action  for  contribution,  except  to  the 
extent  that  payment  has  been  realized  from  the  security  * 
After  the  recovery  of  contribution  the  contributing  surety 
may  seek  the  benefit  of  the  security,  and  any  sums  realized 
by  the  party  who  obtained  contribution  must  be  accounted 
for.  The  obligation  to  share  security  does  not  continue  after 
the  sureties  have  finally  contributed  the  amoimts  equitably 
due  from  each  one  and  if,  thereafter,  one  of  them  receives 
property  for  his  indemnity,  he  need  not  share  the  b^iefit 
of  it.*^  From  the  duty  of  a  surety  who  has  received  security 
to  share  the  benefit  with  his  co-sureties,  it  follows  that  he  is 
under  the  duties  of  a  fiduciary  with  reference  to  his  conduct 
in  connection  with  Uie  security.  If  he  wastes  it  either  wil- 
fully or  negligently,  he  is  chargeable  with  the  loss  in  account- 
ing with  his  co-sureties." 

Where  a  surety  has  security  to  protect  him  against  loss 
on  two  claims,  he  is  not  obliged  to  share  the  benefit  of  the 
security,  or  a  ratable  portion  of  it,  with  a  co-surety  on  one 
of  the  claims.^  It  has  also  been  held  that  a  debt  due  from 
one  surety  to  the  principal  is  not  within  the  rule  requiring 
the  sharing  of  benefits  by  co-sureties,  and  that  the  indebted 


808.  But  the  prindple  is  inapplicable 
where  seyeral  sureties  bind  themselves 
respectively  each  for  a  distinct  frac- 
tion of  a  total  liability.  Assets 
Realisation  Co.  o.  American  Bonding 
Co.,  88  Ohio  St.  216,  102  N.  E.  719, 
Ann.  Gas.  1916  A.  1194. 

<*Done  9.  Walley,  2  Exch.  198; 
Anthony  v,  PercifuU,  8  Ark.  494; 
Williams  v.  Riehl,  127  Gal.  366,  69 
Pac.  762, 78  Am.  St.  Rep.  60;  Johnson's 
Adm.  V.  Vaughn,  66  111.  426;  Bachelder 
9.  Fiske,  17  Mass.  464;  Moedy  v, 
Fullerton,  69  Mo.  App.  143;  P&ulin 
V.  Kaighn,  29  N.  J.  L.  480;  Vliet  v. 
WyckofF,  42  N.  J.  Eq.  642,  9  AU.  679. 
But  see  contra  Morrison  v.  Taylor,  21 
Ala.  779;  Morrison  v,  Poyntz,  7  Dana, 
307,  32  Am.  Dec.  92. 

•'Harrison  p.  Phillips,  46  Mo.  620; 
HaU  V,  Cushman,  16  N.  H.  462,  43 


Am.  Dec.  662;  Urbahn  v,  Martin,  19 
Tex.  Civ.  App.  93,  97,  46  S.  W. 
291. 

*  Taylor  v,  Morrison,  26  Ala.  728, 
62  Am.  Dec.  747;  Simmons  v.  Camp,  71 
Ga.  64;  Frink  v.  Peabody,  26  UL  App. 
390;  White  v,  Garlton,  62  Ind.  371; 
Sanders  v.  WedbuiK,  107  Ind.  266,  7 
N.  £.  673;  Teeter  v.  Pierce,  11  B.  Mon. 
399;  Schmidt  v.  Coulter,  6  Minn.  492; 
Chilton  V.  Chapman,  13  Mo.  470; 
Crisfield  v.  Murdock,  127  N.  Y.  316, 
27  N.  E.  1046;  Kerns  v.  Chamben, 
3  Ired.  Eq.  676;  Nedy  v.  Bee,  32  W. 
Va.  619,  9  S.  E.  888. 

••  Titoomb  v.  McAllister,  81  Me.  399, 
17  Atl.  316.  See  also  supra,  §  1272. 
But  in  Moore  v.  Moberly,  7  B.  Moo. 
299,  it  was  held  that  the  security  must 
be  ratably  c4>portiQned  to  the  several 
debts. 


§  1282  sureties'  rights  and  rembdiei 

surety  if  he  makes  payment  may  recover  his  1 
co-sureties  without  r^ard  to  such  advantages 
surety  may  derive  from  his  ability  to  set  o 
principal  debtor  the  amount  which  the  latt< 
thou^  in  case  of  the  principal's  insolvency^  it 
that  a  court  of  equity  having  all  the  parties  I 
give  relief  J*  And  where  the  debt  due  from  the 
to  the  principal  exceeded  in  amount  the  debt  w] 
paid  he  has  been  denied  contribution  altogeth 
no  more  than  just  that  the  surety  from  whoi 
is  sought  should  be  allowed  to  defeat  or  red 
of  contribution  by  means  of  any  indebtedness 
of  the  paying  surety  to  the  principal;  which  c( 
in  litigation  between  them;  but  it  may  be  desi 
surety  sued  for  contribution  should  be  requires 
defence  by  a  bill  in  equity  in  which  the  princi 
party. 

§  1282.  CoHSureties  and  successive  sureties. 

The  rights  of  two  parties  who  are  sureties 
obligation  depend  on  whether  they  are  both  s\ 
principal  or  whether  one  is  surety  for  the  priii 
other  surety  for  the  prior  surety.  "What  the 
one  another  is,  depends  upon  the  proper  inf* 
drawn  from  their  contracts  and  the  circumsi 
case.  It  is  not  doubted  that  it  is  always  possili 
to  agree  with  one  another  on  entering  mto  t! 
or  for  sufficient  consideration  subsequently,  tht 
themselves  one  shall  be  primarily  liable.^^ 

Whether  an  agreement  by  a  new  obligor  witl 
or  principal  debtor  when  signing  that  he  did 
surety  for  the  principal  with  a  surety  who  had  a 
but  as  surety  for  the  surety,  is  effectual  has  I 

'•Davis  V.  Toulmin,  77  N.  Y.  280;  Nedy  v.  Bee,  32  W. 

&nith  V,  Dickinson,  100  Wis.  574,  76  898. 
N.  Y.  766.  "  Reed  v,  Rogere 

"  Davis  V,  Toulmin,  77  N.  Y.  280;  973;  Hayden  v.  Thra 

Smith  V.  Dickinson,  100  Wis.  574,  76  Hoyt  v.  Griggs,   16^ 

N.  W.  766.  N.  W.  745;  Blake  t 

"BesieU   v.   White,    13   Ala.   422;  97. 
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It  has  been  held  that  the  prior  surely,  by  requesting  the  later 
surety  to  bind  himself  or  in  some  other  .way,  must  have 
consented  to  the  arrangement  J**  But  there  seems  no  sound 
reason  to  question  the  rigiht  of  a  later  obligor,  who  is  under 
no  duty  to  enter  into  any  obligation,  to  dictate  the  terms 
upon  which  he  will  bind  himself,  to  agree  to  become  surety 
for  one  already  bound  as  surety,  rather  than  a  co-mirety 
with  him.  This  does  not  enlarge  the  liabilities  or  vary  Uie 
obligations  of  prior  signers.  Accordingly  other  decisions,  in- 
cluding the  more  recent  ones,  allow  the  creation  of  such  a  re- 
lation without  the  knowledge  or  assent  of  the  prior  surety,^^ 
and  proof  of  the  relation  may  be  made  by  parol.^*^ 

Instances  of  successive  suretyship  are  common  in  nego- 
tiable instruments,^^  and  are  also  to  be  found  where  in  the 
course  of  legal  proceedings  to  enforce  a  debt  for  which  both 
a  principal  and  a  surety  are  boimd,  a  bond  with  sureties  is 
entered  into  at  the  request  of  the  principal.  In  such  a  case 
if  the  original  surety  is  forced  to  pay  the  debt,  he  is  subrogated 
to  the  creditor's  rights  upon  the  bond,  and  may  enforce  it 
against  the  surety  thereon.^^  And  conversely  if  the  surety 
on  the  bond  pays  the  debt,  he  has  no  right  to  contribution 
from  the  surety  on  the  original  debt.^    Tliese  rules  are  only 


^  Whitehouse  v.  Hanaon,  42  N.  H. 
9;  Warner  v.  Price,  3  Wend.  397; 
Norton  v.  Coons,  3  Denio,  130;  Lathrop 
V.  WOaon,  30  Vt.  604.  (C/.  Adams  o. 
Flanagan,  36  Vt.  400.)  See  also 
Sunmons  v.  Camp,  64  Ga.  726;  Femald 
9.  Dawl^,  26  Me.  470;  Crouse  v.  Wag- 
ner, 41  Ohio  St.  470. 

"^Cra3rthome  o.  Swinburne,  14 
Ves.  160;  Bulkeley  v.  House,  62  Conn. 
469,  26  Atl.  362,  21  L.  R.  A.  247; 
Baldwin  v,  Fleming,  90  Ind.  177;  Houck 
0.  Graham,  123  Ind.  277,  24  N.  £.  113; 
Chepese  v.  Young,  87  Ky.  476,  9  S.  W. 
399;  Schram  v.  Werner,  83  Hun,  293; 
Oldham  o.  Bioom,  28  Ohio  St.  41; 
Harrison  v.  Lane,  6  Leigh,  414,  27  Am. 
Dec.  607;  Singer  Mfg.  Co.  v.  Bennett, 
28  W.  Va.  16;  Huffman  v.  Manley 
(W.  Va.),  96  S.  E.  613. 

^*^See  cases  in  the  preceding  note. 


'« See  <ttpra,  {{  644,  1163. 

^Opp  V,  Waid,  125  Ind.  241, 24  N. 
E.  94,  21  Am.  St  Rep.  220;  KeQar 
0.  Williams,  10  Bush,  216;  CullifaEd  v. 
Walser,  158  N.  Y.  65,  705,  62  N.  & 
648»  63  N.  E.  1124,  70  Am.  St.  Bep. 
437;  Schnitsd's  Appeal,  49  Fk.  23,  78 
Am.  Dec.  477;  Winchester  9.  Beaidin, 
10  Humph.  247,  51  Am.   Dec  702 
Hanner  v,  Doui^ass,  4  Jones  Eq.  262 
Denier   v.    Myers,   20   Oh.    SL   336 
Hanby's  Adm'r  v.  Henritae's  Adm'r, 
85  Va.  177,  7  S.  E.  204.    In  Maine-and 
Massachusetts,  however,  the  princqileB 
of   subrogation   are   not   i^ifdied  as 
between  sureties  on  sucoeesiTe  obliga- 
tions in  judicial  proceedings.     Mcoe 
V.  Williams,  22  Me.   17;  HohneB  9. 
Day,  108  Mass.  563. 

"  Fidelity  &  Deposit  Co.  v.  Bowen, 
123  la.  366,  98  N.  W.  897,  6  L.  &  A. 
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applicable,  however,  where  the  second  suret 
at  the  request  of  the  principal  only.  K  the 
tion  was  entered  into  at  the  express  or  impliec 
original  surety  as  well  as  of  the  principal,  thi 
on  paying  the  debt  is  entitled  to  be  subrogat 
itor's  right  against  the  original  surety.^ 

§  1288.  A  surety  who  pays  unnecessarily  is 
indemnity  or  contribution. 

If  a  surety  is  imder  no  obligation  to  pay  a  de 
volunteer  if  he  makes  i>ayment,  and  though 
transaction  the  form  of  a  purchase  and  taking 
from  the  creditor  he  may  become  owner  of  the 
force  it  against  the  debtor,  there  is  no  obliga 
contribution  or  indemnity.^'  The  application  c 
to  cases  where  the  surety  is  under  an  impei 
though  one  not  enforceable  against  him  is  tr 
has  been  held  that  one  who  has  made  an  oral 
fulfill  his  promise  though  unenforceable,  and  re 
principal  the  amount  paidJ'  Similarly  a  sure 
whom  the  Statute  of  Limitations  has  run  has  I 
recover  from  the  principal  against  whom  the 
barred;^  and  where  a  claim  against  the  princip 
was  still  valid,  a  surety  discharged  by  alterati 
tract,*^  by  an  extension  of  time  given  by  the 
principal,*^  a  failure  to  make  proper  protest,^ 


(N.  S.)  1021;  Daiiiei  v,  Joyner,  3  Ired. 
Eq.  613;  Dent  v.  Wait's  Adm'r,  9  W. 
Va.  41;  Hammock  v.  Baker,  3  Bush, 
206. 

^Dessar  v.  King,  110  Ind.  69,  10 
N.  £.  621;  DiUon  v.  Soofidd,  11  Neb. 
419, 9  N.  W.  554;  Hartwell  v.  Smith,  15 
Oh.  St.  200;  Yeager's  Appeal  (Pa.),  8 
Atl.  225;  Coffman  v,  Hopkins,  75  Va. 
645.  In  Louisiana  the  assumption 
seems  always  made  in  favor  of  the 
«nooDd  surety  that  his  obligation  was 
entered  into  on  the  faith  of  the  prior 
obligation  of  the  first  surety.  Howe 
V.  Fraier,  2  Rob.  (La.)  424.  See  also 
SUiith  V.  Anderson,  18  Md.  520. 


n  Sleigh  V,  Sleigh 
9.  Murray,  112  AL 
Curtis  V,  Fuka,  55  < 
V,  Ritch^,  49  Ind. 
Hinton,  14  Lea,  Z 
rich,  56  Vt.  324, 
791. 

'•  Beal  V.  Brown, 

»  McClatchie  v. 
435,  7  N.  W.  76. 

*^  Houck  V,  Grahi 
N.  £.  594. 

"  Brown   v,    Mai 
247,  93  Atl.  1023. 

■•  Tredway  v,  Ani 
48  N.  W.  966. 
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give  notice  required  by  law,^  has  been  allowed  on  pajrment 
of  the  debt  to  recover  indemnity  or  contribution.  Such  de- 
cisions  seem  soimd,  though  at  variance  with  statements  fre- 
quently made  that  tmless  the  surety's  i>ayment  was  under 
legal  necessity  he  cannot  recover.  Where  the  principal  or  co- 
surety is  still  boimd  to  the  creditor  he  is  not  injured  if  tiie 
surety  pays  the  debt  and  recovers  from  him.  Therrfore. 
where  there  is  a  moral  obligation  on  the  part  of  the  surety, 
he  should  not  be  required,  on  peril  of  acquiring  no  right  over, 
to  refuse  to  pay  the  debt.  The  surety,  however,  cannot  be 
allowed  to  extend  the  obligation  of  the  creditor  merely  for  his 
own  satisfaction.  Accordingly  if  the  Statute  of  Limitations 
has  run  in  favor  both  of  the  principal  and  the  surety,  a  payment 
thereafter  by  the  surety  cannot  be  recovered  from  the  principal 
nor  can  contribution  be  recovered  from  a  cosurety  s^ainst 
whom  the  creditor  no  longer  had  at  the  time  of  the  payment  an 
enforceable  right.^^ 

The  mere  fact  that  the  Statute  of  Limitations  has  run  against 
the  creditor  in  favor  of  the  principal  debtor  or  a  co-surety  prior 
to  the  action  for  indemnification  or  contribution  will  not  defeat 
the  action  if  the  Statute  had  not  run  when  payment  was  made." 

It  has  been  said^  that  ''the  liability  of  the  principal  cannot 


•«  Stanley  v.  McElrath,  86  Cal.  449, 
25  Pac.  16,  10  L.  R.  A.  545. 

**Hatchett  v,  Pegram,  21  La.  Ann. 
722;  Godfrey  v.  Bioe,  59  Me.  308,  309; 
Hooper  v.  Hooper,  81  Md.  155,  174,  31 
Atl.  508;  Bamsback  v.  Reiner,  8  Minn. 
59;  Gronna  v.  Goldammer,  26  N.  Dak. 
122,  143  N.  W.  394,  Ann.  Cae.  1916  A. 
165;  Wheatfield  v.  Brush  Valley,  25 
Pa.  112;  Cooke  t;.  Hofitman,  5  Lea,  105, 
40  Am.  Rep.  23;  Glasscock  v.  Hamilton, 
62  Tex.  143,  153;  Turner's  Adm'r  ti. 
Thorn,  89  Va.  745,  17  S.  E.  323.  For 
other  illustrations  of  the  same  princi- 
ple, see  ir^rOf  {  1286,  n.  10. 

**  Wohnershausen  v.  Gullick,  [1893] 
2  Ch.  514;  Gardner  t;.  Brooke,  [1897] 
2  Ir.  Rep.  6;  Robinson  v.  Har]dn,  [1896] 
2  Ch.  415;  Wood  v.  Leland,  1  Met.  387; 
Hard  v.  Mingle,  206  N.  Y.  179,  99 
N.  E.  542,  42  L.  R.   A.  (N.  S.)  1131; 


Can^>  V.  Boetwick,  20  Oh.  St.  337,  5 
Am.  Rep.  669;  McConniek  v.  Sener, 
200  Pa.  11,  49  Atl.  311;  FuDerton  p. 
BaUey,  17  Utah,  85,  53  F^  1020; 
Cawthome  v.  Weisinger,  6  Ala.  714; 
Mentier  v.  Burlingame,  78  Kans.  219, 
97  Pac.  371,  18  L.  R.  A.  (N.  S.)  585; 
Crosby  v.  Wyatt,  23  Me.  156;  Seabuiy 
n.  Sibley,  183  Mass.  105,  66  N.  K  603; 
Sibley  v.  McAllaster,  8  N.  H.  389; 
Peaslee  v.  Breed,  10  N.  H.  489,  34  Am. 
Dec.  178;  Boardman  v.  F^uge,  11  N.  H. 
431;  Koelsch  0.  Mixer,  52  Oh.  SU  207, 
39  N.  £.  417;  Martin  0.  Frants,  127  Fk. 
389,  18  Atl.  20,  14  Am.  St.  Rcqp.  859; 
Marshall  v,  Hudson,  9  Yerg.  57;  Reeves 
0.  Pulliam,  7  Baxt.  119;  Aldridi  v. 
Aldrich,  56  Vt.  324,  48  Am.  Rep. 
791. 

''Lane  v.   Westmorelaiid,   79  Ah. 
372,  374. 
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be  increased  nor  accelerated  by  the  voluntai 
act  of  the  surety.  He  must  wait  until  he  is  1 
pay,  and  subject  to  be  coerced  to  pay.  Of  ci 
of  the  general  rule;  for  if  there  be  special  sti 
determine  the  mode  and  measure  of  liability;" 
fence  has  arisen  at  the  date  when  the  claim  woul< 
a  surety  who  has  paid  it  before  maturity  may  re< 
or  contribution  after  the  date  of  maturity.^ 

§  1284.  Measure  of  surety's  recovery. 

'^Where  a  surety  is  sued  with  his  principal, 
sued  alone  and  notifies  the  principal  so  as  to 
defend  or  to  furnish  a  surety  with  a  defence 
against  the  surety  is  the  measure  of  his  dama 
principal."  ^  And  so  where  a  co-surety  is  joini 
and  contribution  is  afterwards  claimed.'^  Unle 
or  co-surety  is  thus  in  effect  made  responsible 
of  the  judgment  or  unless  his  promise  is  in  tern 
the  result  of  the  litigation,  the  correctness  oi 
may  be  questioned  in  a  subsequent  action  fo 
contribution.*^  Not  only  may  a  surety  pay  th 
has  become  liable  on  the  obligation  without 


*  Citing  Brandt  on  SuretyBhip, 
{{ 191,  194;  Reynolds  v.  Magness,  2 
Ired.  Law,  26;  St.  Albans  v.  Curtis,  1 
D.  Chipm.  164;  QenningB  v.  Norton,  36 
Me.  308;  Gilbert  v.  Wiman,  1  Comst. 
560,  49  Am.  Dec.  369;  Gibbs  v.  Men- 
nard,  6  Paige,  268;  Shepaid  v,  Shepard, 
6  Conn.  37;  Duncan  v.  Keiffer,  3  Bin. 
126;  M'Lean  v.  Ragsdale,  31  Miss.  701; 
HbUinsbee  v.  Ritchey,  49  Ind.  261; 
Pope  V.  Davidson,  6  J.  J.  Marsh.  400. 

»  Golsen  v.  Brand,  76  HI.  148;  Ross 
V.  Menefee,  126  Ind.  432, 26  N.  £.  646; 
Tillotson  V,  Rose,  11  Met.  299;  Fdton 
V.  Bissel,  26  Minn.  16;  Barber  v,  Gillson, 
18  Nev.  89,  1  Pac.  462;  Armstrong  v. 
Gildirist,  2  Johns.  Cas.  424;  Williams 
V.  Williams,  6  Oh.  444;  Craig  v,  Craig, 
6  Rawle,  91 ;  Guckenhdmer  &  Bros.  Co. 
V.  Kann,  243  Pa.  76,  89  AU.  807. 


*»Hare  v.  Gran 
And  see  Smith  v,  O 
407;  Rice  v.  Rice, 
Littleton  v.  Riclu 
179,  66  Am.  Dec. 

•*  Love  p.  Gibsoi 
if  the  co-surety 
party  and  obtaim 
issue  not  going  U 
not  bound  by  the 
his  co-surety.  Kg 
Ohio  St.  207,  39  N. 

•<  Cathcart  v.  F< 
Guay  V,  Eastman, 
Atl.  840;  Thomas 
T.  406,  69  Am.  : 
V.  Hats,  62  Pa. 
Pinckney,  1  Rid 
also  Smith  v.  Con 
407. 
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claim)  and  by  subrogation  or  otherwise  reoov^  indemnity** 
or  contribution,*^  but  if  the  surety  does  without  reasonable 
grounds  contest  liability,  he  cannot  charge  the  principal  or  co- 
surety with  costs  incurred  in  the  action;*^  and  if  the  surety's 
property  is  sold  at  a  sacrifice  to  satisfy  the  creditor's  execution, 
the  surety  can  recover  only  the  amount  which  the  property 
actually  brought.**  The  surety,  however,  may  include  in  his 
claim  for  indemnity  or  contribution  costs  incurred  in  a  defence 
reasonably  imdertaken,*^  or  incurred  in  an  action  in  which 
the  principal  or  cosurety  was  a  co-defendant.** 


§  1286.  The  surety  is  limited  to  reimbursement. 

The  law  is  solicitious  to  insure  the  surety,  by  the  various 
remedies  it  allows,  reimbursement  as  against  the  principal 
debtor,  and  the  enforcement  against  co-sureties  of  tii&i  due 
share  of  any  loss;  but  on  the  other  hand  it  forbids  the  surety 


••FiBhback  p.  Weaver,  34  Ark. 
560,  580;  Odlin  o.  Greenieaf,  3  N. 
H.  270;  Bradley  v.  Burwell,  3  Denio, 
61. 

»*  Pitt  V.  PuTMord,  8  M.  &  W.  538; 
Love  V.  Gibson,  2  Fla.  506;  Hichbom 
V,  Fletcher,  66  Me.  200,  22  Am.  Rep. 
562;  Warner  v.  Morrison,  3  Allen, 
566;  Bradley  v.  Burwell,  3  Denio, 
61;  HardeU  o.  GarroU,  00  Wis.  350, 
63  N.  W.  275. 

N  Fisher  v.  FWowb,  5  Esp.  171; 
Pierce  o.  Williams,  23  L.  J.  Exch. 
322;  John  v,  Jones,  16  Ala.  454,  462; 
Beckley  v,  Munson,  22  Gonn.  200; 
Gomegys  v.  State  Bank,  6  Ind.  357; 
Newcomb  v,  Gibson,  127  Mass.  306, 
300;  Backus  v.  Goyne,  45  Mich.  584, 
8  N.  W.  604;  Van  Petten  v.  Richard- 
son, 68  Mo.  370;  Boardman  v.  Paige, 
11  N.  H.  431;  Stothoff  V.  Dunham, 

4  HaiT.  (N.  J.)  181;  Bright  ».  Lennon, 
83  N.  G.  183,  188;  Wynn  v.  Brooke, 

5  Rawle,  106.  But  see  Kemp  v, 
Pinden,  12  M.  A  W.  421;  Van  Winkle 
V,  Johnson,  11  Greg.  460,  5  Pac.  022, 
50  Am.  Rep.  405;  Briggs  v.  Boyd, 
37  Vt.  534.    . 


"*  Taylor's  Ex.  0.  Jeffenon,  167 
Ky.  454,  180  8.  W.  801. 

"United  States  Fidelity,  etc.  Go. 
V.  Naylor,  237  Fed.  314,  151  C.  C.  A. 
20;  Garter  v.  Fidelity,  etc,  Go.,  134 
Ala.  360,  32  So.  632,  02  Am.  St.  Rep. 
41;  Wagenseller  v,  Ptettyman,  7  UL 
App.  102,  107;  Boflley  v.  Taylor,  5 
Dana,  157;  Backus  0.  Goyne,  45 
Mich.  584,  8  N.  W.  604;  Bn^t  v. 
Lennon,  83  N.  G.  183;  Glevdand  v. 
Govington,  3  Strob.  184;  Qross  9. 
Davis,  S7  Teim.  226»  11  &  W.  02; 
Briggs  V.  Boyd,  37  Vt.  534. 

"•Kemp  V.  Finden,  12  M.  A  W. 
421;  Security  Ins.  Go.  9.  St.  Fkid  Ids. 
Go.,  50  Gonn.  233;  Bodey  9.  Tayiae, 
5  Dana.  157;  Davis  v.  Emersoii,  17 
Me.  64;  Newcomb  v.  Gibson,  127 
Mass.  306;  Boardman  0.  Pkige,  11 
N.  H.  431;  Stothoff  9.  Dunham,  4 
Harr.  (N.  J.)  181,  185;  Bright  v. 
Lennon,  83  N.  G.  183;  Van  Winkle 
9.  Johnson,  11  Greg.  460,  5  P^mx.  022, 
50  Am.  Rep.  405;  McKenna  9.  Geoige, 
2  Rich.  Eq.  15;  Groes  9.  Davis,  87 
Tenn.  226,  11  S.  W.  02,  10  Am.  St 
Rep.  635;  Marsh  9.  Harrington,  18 
Vt.    150, 
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t43   seek  anything  beyond  these  limits.    He  cai 

in.  r<egard  to  the  claim  either  against  the  princi 

&   cosurety.    Therefore,  the  surety's  right  on  1 

obligation  of  indemnity  is  limited  to  the  surety 

axkd  if  he  obtains  a  discharge  of  the  debt  withe 

creditor  in  full,  he  can  recover  only  his  acti 

Similarly  if  he  seeks  to  be  subrogated  to  the  en 

lie  must  give  the  principal  the  advantage  of  a  fsi 

ment  made  with  the  creditor.^    Nor  are  his  ri 

if  instead  of  paying  the  debt,  he  pundiases  at 

creditor's  claim  and  seeks  to  enforce  it  for  its  fac 

the  principal.^    The  same  principle  is  applied  1: 

among  co-sureties.    The  calculation  of  the  am< 

a  co-surety  is  liable  must  be  based  on  the  ai 

made  by  tlie  surety  seeking  contribution,  not 

of  the  debt  where  it  has  been  settled  for  less 


§  1286.  When  a  surety  who  has  paid  the  debt  i 
against  the  rrincipal  or  co-surety 
defence  of  the  latter. 

As  has  been  seen/  a  surety  may  sometimes  fc 
his  principal  is  not,  and  similarly  cases  may  be  i 
one  siurety  is  liable  and  a  co-surety  is  not.    T 

••Reed  v.  Norris,  2   M.  &  Cr.  361; 

Martin  v.  Ellerbe,  70  Ala.  326;  Jotdan 

V.   Adams,    7   Ark.    348;    Coggeshall 

V.  Ruggjes,  62  111.  401;  Goodwin  v, 

Davis,  15  Ind.  App.  120,  43  N.  E. 

881;  Grozier  v.  Grayson,  4  J.  J.  Marsh. 

514;    Gillespie   v.    Creswell,    12   Gill 

ic  J.  36;  Delaware,  L.  &  W.  R.  Go.  v. 

Oacford  Iron  Co.,  38  N.  J.  £q.  151; 

Bonner  V.  Sedy,  2  Wend.  481;  Faires 

V.  Corkerell,  88  Tex.  428,  434,  437, 

31  S.  W.  190,  630,  28  L.  R.  A.  528; 

Kendriok  v.  Forney,  22  Gratt.   748; 

Southall  V.  Farish,  85  Va.  403,  7  S. 

E.  534,  1  L.  R.  A.  641;  Matthews 

V.  HaU,  21  W.  Va.  510. 

'IXnkgjave's  Sucoession,  31  La. 
Aim.  703;  Eaton  v.  Lambert,  1  Neb. 
339. 

*  Dorsey    v.     Creditors,     7     Mart. 


(N.  S.)  408;  Pao 
N.  C.  550;  Burto 
Gratt.  914.  But  i 
land,  107  Mass.  5: 
tion  indorser  wl 
the  note  at  a  di£ 
to  enforce  it  for 
against  the  ^makei 

*Owen  V,  McG 
Smith  V.  Pitts,  16 
So.  402;  Williams 
365,  59  Pac.  762, 
60;  Pkiul  V.  Berry, 
man  v.  McCurdy, 
Fuselier  v,  Babir 
764;  Sinclazr  v.  R 
146;  Acers  v.  Curt 
4  S.  W.  551;  T 
12  Gratt.  642. 

*  Supra,  a  1213 
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cumstanoes  wheth^  the  surety  who  is  liable  can  recover 
indannity  from  the  principal  or  contribution  from  tiie  co- 
surety depends  upon  the  nature  of  the  latter 's  defence.  If 
the  principal  or  co-surety  is  an  infant  his  infancy  will  be  as 
good  a  defence  to  an  action  by  a  surety  who  has  paid  the  debt 
as  it  would  be  to  an  action  by  the  principal.^  On  the  other 
hand,  the  principal  or  co-surety  may  be  excused  from  liabilit}' 
to  the  creditor  because  of  the  Statute  of  Limitations,  but  the 
surety  who  i>ays  may  still  be  liable.  Under  such  circumstances 
the  surety,  if  forced  to  pay,  may  recov^  indemnity  from  the 
principal,*  and  under  similar  circumstances  may  recover  con- 
tribution from  a  co-surety.'  So  the  death  of  one  joint  co- 
surety, though  it  relieves  his  estate  from  liability  to  the  cred- 
itor will  not  relieve  it  from  an  obligation  to  contribute  to  a 
co-surety  who  pays  more  than  his  share  of  the  debt.*  The  de- 
fence of  bankruptcy  is  specifically  provided  for  by  the  Bank- 
ruptcy Act.*    The  vital  questions  where  the  sure^  seeks  re- 


^  See  mprOf  {  1278. 
*  Hooks  V.  Branch  Bank,  8  Ala.  580; 
«m>aI  .,  HiUTiHn,  A2  r^,  49a^  Reid 

V.  Flippen,  47  Ga.  273;  Gteeeke  v. 
Johiwon,  115  Ind.  306,  311,  17  N.  E. 
573;  Braugiit  v.  Qriffith,  16  Iowa, 
26,  33;  Leslie  v,  Compton,  103  Kan. 
92,  172  Pac.  1015;  Godfrey  v.  Rioe, 
50  Me.  306;  BuOock  9.  GampbeU, 
9  Gill,  182;  Barnsback  v.  Reiner,  8 
Minn.  50;  Soott  v.  Nichols,  27  Miss. 
94;  Miller  v.  Woodwaid,  8  Mo.  160; 
Manhall  o.  Hudson,  9  Yorg.  57; 
Brooks,  12  Heisk.  12;  BeviU  v.  Boyd, 
16  Tex.  av.  App.  401,  495-496,  41 
8.  W.  670,  42  S.  W.  318;  Norton  v. 
HaU,  41  Vt.  471. 

1  Preslar  v.  Stallworth,  37  Ala.  402; 
Williams  v.  Ewing,  31  Ark.  229;  May 
V,  Vann,  15  Fla.  553;  Hill  v.  Morse, 
61  Me.  541;  Wood  v.  Ldand,  1  Met. 
387;  Clapp  v.  Rice,  15  Gray,  557,  77 
Am.  Dec  387;  Kelly  v,  ^roul,  153 
Mich.  691,  117  N.  W.  327,  15  Ann. 
Gas.  1029;  Burton  v.  Rutherford, 
49  Mo.  255;  Frew  v.  Sooular,  101 
Neb.  131,  162  N.  W.  496,  L.  R.  A. 


1917  F.  1065;  Boaidman  v.  P^uge,  11 
N.  H.  431;  Gamp  v.  Bostwick,  20 
Gh.  St.  337,  5  Am.  Rep.  660;  Martin 
V.  FVants,  127  F^  389,  18  Atl.  2(7. 
14  Am.  St.  Rep.  850;  Knotts  p.  Butkr, 
10  Rich.  Rq.  143;  Reeves  ».  Polfism, 
7  Baxt.  119,  9  Baxt.  153;  Fairies  r. 
GockereO,  88  Tex.  428,  434,  31  S. 
W.  190,  639,  28  L.  R.  A.  528;  Aldtich 
V.  Akirioh,  56  Vt.  324,  48  Am.  Rep. 
791.  Gontnoy  dedskms  are:  Sbd- 
ton  p.  Fanner,  9  Bush.  314; 
Gochran  v.  Walker's  Ex.,  82  Ey.  220^ 
56  Am.  Rep.  891. 

•Ashby  V.  Ashby,  7  B.  ft  G.  444, 
449,  451;  Bradley  v.  BurweO,  3  Denio, 
61;  Johnson  v.  Hanrey,  84  N.  Y.  363, 
38  Am.  Rep.  515;  McKenna  v.  Geoif^ 
2  Rich.  £q.  15;  Stephens  «.  Meek, 
6  Lea,  226;  Tarr  v.  Ravoiscroft,  12 
Gratt.  642,  652.  See  also  Hedit  9. 
Skaggs,  53  Ark.  291,  13  S.  W.  930, 23 
Am.  St.  R^.  192.  But  see  contra, 
Waters  v.  Riley,  2  Har.  A  G.  305; 
Kennedy     v.    Carpenter,     2    Wfatft 

•See  ififra,  {1992. 
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imbursement  or  contribution  are  these:  Is 
between  him  and  the  principal  or  co-surety 
to  make  liable,  and  if  so  is  there  a  defence 
or  if  there  is  no  contract,  has  the  surety's  pa} 
enriched  the  principal  or  co-surety  that  rec 
allowed? 

As  has  been  seen,^  where  the  defence  of 
co-surety  is  of  such  a  character  that  the  sure 
debt  could  have  set  up  the  defence  eflfectively  t 
he  cannot,  if  he  knew  the  facts  upon  whici 
based,  recover  indemnity  or  contribution  if  he 
But  if  the  surety  pays  in  good  faith  in  i( 
which  would  furnish  a  defence  to  the  credii 
entitled  to  recover  indemnity,"  or  contributi< 


§  1287.  Laches. 

The  right  of  subrogation  may  be  lost 
laches  if  the  rights  of  innocent  third  persons  i 
so  may  the  right  of  contribution.^^ 


^  See  supra,  { 1283,  n.  86. 

x»  Whitehead  v.  Peck,  1  Ga.  140; 
Hollinsbee  P.  Ritchey,  49  Ind.  261; 
Graven  o.  Freeman,  82  N.  C.  361; 
RusseU  V.  Failor,  1  Oh.  St.  327,  59 
Am.  Dec.  631;  Davis  v,  Bauer,  41 
Oh.  St.  257;  Worthington  v.  Peck, 
24  Ont.  535.  See  also  Halaey  o. 
Murray,  112  Ala.  185,  20  So.  575; 
Bancroft  v,  Abbott,  3  Alien,  524. 

i^Gaaquet  o.  Oak^,  19  La.  76; 
Hyde  r.  Miller  (N.  Y.  App.  Div.), 


60  N.  Y.  S.  974 
Oh.  St.  327,  59 
son  9.  Brennan, 

"Cave  V,  Bui 
bom  V.  Fletcher, 
Rep.  562;  Wai 
Allen,  566;  God 
Vict.  L.  R.  70. 

^*  Douglass'  i 
In  re  Searight's 
29  AU.  973. 
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